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PREFACE 


.The corporation is a creation of the law, and the manner of 
its organization, and the method of conducting its affairs thereafter, 
are prescribed by law and custom. And, to be legal, both must 
conform to the prescribed requirements. The proper organization 
and management of a corporation are therefore matters of very 
great importance, and the purpose of the present volume is to supply 
in convenient form, and in as much detail as its limits will permit, 
information that must be obtained in some way by those respon- 
sible for the organization and management of corporations if their 
duties are to be properly discharged. 

In the organization of corporations, the book is designed to 
give all that general information as to procedure, costs and relative 
advantages so essential for the advantageous solution of the many 
problems arising at such a time. In the management of the corpora- 
tion thereafter, the book is designed as a working manual of practice 
—one that will directly, in detail, and with forms where these are 
required, assist the board of directors and the executive officers in 
-the safe and proper discharge of their respective duties. It also 
discusses from the practical standpoint the rights and duties of 
stockholders and their general place and status in the scheme of 
corporate organization and operation. 

One word of caution must be given here. The present volume 
goes as far as its limits will permit into the general law and pro- 
cedure governing the organization and management of corporations 
in this country. These matters are not, however, uniform in the 
various states of the union and are liable to frequent legislative 
change. Any variations from the general practice set forth in the 
present volume must therefore be discovered by reference to the 
statutes of the particular state in which the corporation is organized 
or operates. © 

Corporation Procedure is based upon three preceding and very 
successful volumes, each independent, though closely related as to 
subject matter. These are Corporate Management and Corporate 
Organization by Conyngton, and Corporation Accounting by Ben- 
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nett. When the present revision was determined upon, the authors 
of these original volumes were prevented by their occupations and 
engagements from themselves undertaking the active and very con- 
siderable work involved. The writer of the present preface had 
been closely associated with both authors in the preparation of these 
preceding volumes. He also had assisted in the preparation of 
and had edited the first edition of Corporation Procedure. It was, 
therefore, but natural and logical that he should be called upon to 
make the present revision. In the actual work he had, moreover, the 
very great advantage of consultation with and suggestions from the 
authors of the constituent volumes. Under these circumstances he is 
confident that the high standard of the original volume has not suf- 
fered at his hands. 

In this connection the writer would be remiss if he did not 
acknowledge the very important aid received in the course of the 
present revision from friends, acquaintances, and even strangers to 
whom the conditions made it necessary to apply. The number of 
these precludes individual mention save in a few instances where 
the assistance given was of special value. Such was the help given 
in the revision of the accounting portions of the volume by Mel- 
bourne E. Moyer, Certified Public Accountant of New York and 
statistician of Dominick & Dominick; by William J. Grange of the 
New York Bar in many details of corporate law and practice; by 
Francis S. Bangs of the New York Bar in connection with the 
illustrative forms of the volume, and by Arthur W. Britton of the 
United States Corporation Company in connection with many prac- 
tical points of corporate organization and procedure. 

Acknowledgment must also be made to Thomas York, formerly 
of the Wall Street Journal and now of the editorial staff of the 
Ronald Press Company for the very excellent chapter on privileged 
subscriptions which he prepared for Corporation Procedure; also to 
Paul W. Pinkerton, Certified Public Accountant of Indiana, for the 
large amount of valuable accounting material supplied for the first 


edition of Corporation Procedure, and retained with but little modi- 


fication in this second edition. And the citations of the present 


volume owe much to the careful and untiring work bestowed upon 
them by Isaac Elstein of the New York and New Jersey Bars. 


In conclusion, it may be said that in a work so voluminous as 


PREFACE V 


Corporation Procedure with its many thousands of citations, refer- 


ences and illustrations, the entire avoidance of imperfect statements, 


omissions and even errors is almost impossible. Should any such 
defects be found by those who use the volume and be called to the 


writer’s attention, he will greatly appreciate their kindness. 


Hucu R. Conyncron 
New York City, 


September 26, 1927 
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CHAPTER 1 


CHARACTERISTIC FEATURES AND POWERS OF 
THE CORPORATION 


Characteristic Features of the Corporation 


Nature of the Corporation.—One of the best brief descriptions 
of the corporation is that given by Chief Justice Marshall over a 
hundred years ago: “A corporation is an artificial being, invisible, 
intangible, and existing only in contemplation of law. Being the 
mere creature of law, it possesses only those properties which the 
charter of its creation confers upon it, either expressly or as inci- 
dental to its very existence. These are such as are supposed best 
calculated to effect. the object for which it was created. Among 
the most important are immortality and, if the expression may be 
allowed, individuality; properties by which a perpetual succession 
of many persons are considered as the same, and may act as a single 
individual. They enable a corporation to manage its own affairs, 
and to hold property without the perplexing intricacies, the hazardous 
and endless necessity of perpetual conveyances for the purpose of 
transmitting it from hand to hand. It is chiefly for the purpose of 
clothing bodies of men, in succession, with these qualities and ca- 
pacities that corporations were invented and are in use. By these 
means a perpetual succession of individuals are capable of acting 
for the promotion of the particular object, like one immortal 


being.” + 


Attributes of the Corporation.—Since Chief Justice Marshall’s 
famous characterization of the corporation, statutory provisions have 
in some cases extended and in other cases more specifically provided 
for the “properties” or attributes possessed by corporations. Their 
individuality has also been more boldly claimed and more fully 
recognized. Among the more characteristic of the attributes of the 


~ corporation are: 


1 Trustees of Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518. 
3 
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Individuality 

. Action under the corporate name 

. Continuing succession 

. Permanence 

. Limitation of membership liability 

. Ready transferability of membership interests 

. Limitation of corporate powers to those granted 
. Representative management 


OI AnAW DN 


These attributes are discussed briefly in the following sections. 


Individuality—‘“The most peculiar and the strictly essential 
characteristic of a corporate body, which makes it to be such, and 
not some other thing in legal contemplation, is the merging of the 
individuals composing the aggregate body into one distinct, artificial, 
individual existence.’’? That is, the law as a matter of efficiency and 
convenience considers and treats the corporation as a person, sepa- 
rate and distinct from the individual stockholders who make up its 
membership, and capable of acting under its own corporate name. 
This is a legal fiction, but a very useful one as its practical result 


is to give the corporation an actual legal existence, with rights, 
powers and liabilities of its own separate and distinct from those: 


of its stockholders. 


F) 


Continuing Succession—Permanence.—The life of the cor- 


poration is fixed by its charter, subject to any limitations imposed 
by the statutes of the state in which it is formed. 

Sometimes the corporate existence is limited to a term of years, 
more frequently it is made perpetual, and this life or existence is 
in no wise dependent upon the changes in the membership of the 
corporation—that is, the death or the withdrawal of ‘one or a’ number 
of its stockholders does not in any way affect the corporate existence 
or identity. 


While the corporation does not change with changes in its mem- 
bership, it has mutations of its own. Its life or duration is fixed 
primarily by its charter and the existence thus given it—if limited 
to a definite period—is ended automatically by the expiration of the 
charter period. The corporate life may, however, be extended by 
proper statutory action or may be terminated at any time by: 


2 Warner v. Beers, 23 Wend. (N. Y.) 103, 155, 
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t. Voluntary dissolution, effected by definite action of its 
membership in prescribed form and under prescribed 
conditions 

2. Judicial proceedings 

3. Forfeiture of charter by the state 

The foregoing are the only methods recognized by law by which 
the corporate existence may be terminated. 


Limitation of Membership Liability.—As the corporation is 
an entity separate and distinct from its stockholders, it follows that 
these stockholders are not responsible for its acts nor liable for its 
obligations. This general rule is modified by the statutes of the 
various states as to financial corporations. Also in some few states 
specified liabilities are imposed on the stockholders of business cor- 
porations; generally, however, the stockholder in a business corpo- 
ration, once his stock is paid in full, is subject to no further liability 
on account of his stock interest in his corporation. He may lose 
what he has invested in his stock, but can lose no more because of 
his ownership of this stock. 

This limited liability of its membership is one of the most impor- 
tant characteristics of the corporate form, making possible the enor- 
mous present-day aggregations of corporate capital contributed in 
some instances by hundreds of thousands of stockholders. The 
subject is treated more fully elsewhere.* 


Ready Transferability of Membership Interests——The stock- 
holder’s ownership in his corporation is expressed as equal parts or 
shares of the whole. These shares measuring the stockholder’s 
interests in the incorporated business are conveniently represented 
by quasi-negotiable certificates of stock, transferable by simple as- 
signment and delivery without affecting in any way the operations 
of the corporate business.* 


Limitation of Corporate Powers.—A natural person has the 
legal right to do anything not forbidden by law. The corporation 
as an artificial person, created by law, has only the right to do those 
things permitted it by the law of its creation. The statutes under 
which a corporation is created grant it certain general powers. In 
addition it has by implication such incidental powers as are necessary 


8 Ch, 15, ‘Liabilities of Stockholders.” _ : " 
4 See Ch. 35, “Capital Stock,” for a discussion of stock ownership. 
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to make its express powers effective. Anything beyond is ultra 
vires—beyond the powers possessed by the corporation. The cor- 
porate powers are discussed more fully later in the chapter. 


Representative Management.—The usual corporation is a dis- 
tinctly representative organization based upon a division of powers 
and duties, and the operation of mutual checks and balances. The 
stockholders—frequently numbering many thousands—elect a board 
of directors in which is vested the management of the corporate 
business. These directors elect or appoint the officials by whom the 
corporate activities are directly controlled. These officers are respon- 
sible to the board of directors; the directors are responsible to the 
stockholders. 


The Corporate Mechanism.—The charter is the basic instru- 
ment upon which the corporation is founded. In its control of the 
corporate organization and the corporate affairs it ranks next to the 
law of the land. This charter is supplemented by by-laws enacted 
by the stockholders—in some states by the directors—regulating thz 
general operation of the corporate mechanism. Also the stockholders 
may instruct the board as to their wishes by motions and resolutions. 
The board, in its turn, instructs its officers and agents usually by 
means of motions and resolutions. 

The several functions of the stockholders, directors, and officers 
are fairly well defined by law and custom, and if well arranged and 
properly conducted, the operation of the corporate mechanism is 
effective and satisfactory. If not well arranged and properly con- 
ducted, its operation—as in the case of any other mechanism—is 
likely to be unsatisfactory. Skill and intelligence in its organization 
are required for the attainment of a well-arranged corporate mechan- 
ism. An honest, capable administration and watchful care on the 


part of those interested are essential to its proper operation there- 
after. 


The Corporate Powers: 


Nature of the Corporate Powers.—The direct powers con- 
ferred upon a corporation by its charter are considered elsewhere. 
The present chapter, therefore, confines itself for the most part to 


&See Ch. 5, “The Corporate Purposes.” 
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those incidental and implied powers necessary to corporate existence 
and to the proper enjoyment of the rights and powers granted the 
corporation by its charter or by the statutes of the state. 

It must be borne in mind that the usual powers of a corporation 
may and frequently are limited by its own charter. Also they may 
be limited by any special statute applying to corporations. Thus the 
corporation as an incidental power may borrow money to any amount 
and in any way its credit will permit. -Its charter may, however, 
expressly limit the amount of money it may borrow at any one time, 
or the statutes may prescribe, as they frequently do, the conditions 
under which a mortgage loan may be effected. 

Likewise, a corporation is subject to the same limitations on its 
powers as a natural person—it may not do anything prohibited by 
the state statutes, public policy, or the common law. It may not 
loan money at usurious rates, it may not maintain a public nuisance, 
it may not advance its business interests by false representation. 
Such acts are as illegal for it as they are for the individual. 


Exercising the Corporate Powers.—lIn ordinary business mat- 
ters the method by which a corporation exercises its powers is. by 
action of its duly elected board of directors, put into effect by its 
officers and agents, save as to routine business procedure for which 
the corporate officials usually have authority given them by custom, 
or by by-law or charter provision. This is the usual and always the 
preferable method. In most of the states it is prescribed by statute. 
If, however, neither the statutes of the state, nor the charter of the 
corporation, prescribe the method of corporate action and the by-laws 
were also silent, the corporate powers might be exercised in any 
manner that the stockholders of the corporation deemed best for the 
attainment of the ends for which the corporation was formed.® 

As to the place in which the corporate acts are performed or its 
business is carried on, the ordinary business corporation is usually 
given broad scope by statute or charter provision. Always one 
or both of these authorities permit it to carry on business at a speci- 
fied place or places within the state. Also a corporation may carry 
on its business in another state or country as a foreign corporation 
by first complying with the requirements of that other state or 
country. 


6 Boardman v. Hitchcock, 136 App. Div. (N. Y.) 253. 
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Implied or Incidental Powers.—The implied or incidental 
powers of a corporation are: 


1. Those it possesses from the mere fact of its creation as a 
corporation. 


In this class are found some of the most characteristic features of 
the corporation, as its continuity of existence, its power to sue and 
be sued in the corporate name, the power to make by-laws and to 
have and use a common seal, etc. 


2. The powers it possesses to enable it to exercise and properly 
profit from the express powers conferred upon it by its 
charter—the powers which, though not granted it in 
terms, are reasonably necessary to enable it to accomplish 
the purposes for which it was created.* 


In this second class of powers, which to some extent vary with 
the nature of the corporation and the powers conferred upon it 
by its charter, are those necessary to the conduct of ordinary business, 
as the power to borrow money, to buy and sell on credit, to acquire 
real and personal property for purposes of the business, and to take 
such action as may be necessary to protect debts owing the cor- 
poration. 

Implied powers can in no case avail to enlarge the express powers 
—they exist only to enable a corporation to carry out the express 
powers granted—that is, to accomplish the purposes of its existence. 
Within these limits, however, the courts are liberal in their construc- 
tion of the law. As stated in an early case, when an act “is one 
which is lawful in itself and not otherwise prohibited, is done for 
the purpose of serving corporate ends and is reasonably tributary to 
the promotion of those ends, in a substantial and not in a remote and 
fanciful sense, it may fairly be considered within corporate power.” 8 

A corporation is not limited in its implied powers to those in- 
dispensably necessary. It is enough that they be reasonably neces- 
sary. A power that is obviously appropriate and convenient to carry 
into effect the powers granted the corporation by its charter has 
always been deemed a reasonably necessary one.® 

7Grandy v. Washington-Virginia Ry. Co., 293 Fed., 695, 699. 


8 Steinway v. Steinway & Sons, 17 N. Y. Misc. 43. 


® New Jersey R. R. & Trans. Co. v. Hancock, 35 N. J., L. 537, 546; General Inv. Co. uv. 


Betplehem Steel Corp., 248 Fed. 303; Hummel v. Warren Steel Casting Co.. ag Fed: 
2d) 451. 
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Acts Ultra _Vires.—Ultra vires acts are those beyond the powers 
-onferred upon a corporation by its charter and the powers. inci- 
dental thereto. The act need not necessarily be expressly prohibited 
by the charter or by any other statute. Nor need it be in any sense 
immoral or injurious to others. It may be an act that could lawfully 
be done by a natural person. It may even be praiseworthy, as in the 
case of a gift by a corporation for charitable or religious purposes. 
Yet, if it is not authorized by the charter of the corporation, or is 
not an implied or incidental power, it is ultra vires.!° 

A distinction is to be made between acts that are ultra vires be- 
cause they are beyond the express or implied powers of the corpo- 
ration, and illegal acts that are prohibited by charter or statute, or 
are in themselves immoral or against public policy. 

Ultra vires acts are also to be distinguished from those acts, 
within the powers of the corporation, but illegal or non-effective, as 
the case may be, if not done in the prescribed way. For example, 
the sale of the entire property of the corporation is entirely within 
its power 1f authorized in the manner prescribed by statute; but 
defective and liable to be set aside if authorized in some other 
manner. 

Nor are corporate acts, otherwise permissible, ultra vires because 
of some fault or irregularity in the manner of performance, as where 
an executive officer or the directors act in excess of the powers 
granted them. Such acts belong in a totally different class. They 
are not ultra vires, for they are within the power of the corporation, 
and may be validated by action of the proper corporate authorities. 
They are usually voidable if the corporation so elects, but are not 
_ void otherwise." 

Effect of Ultra Vires Acts.—The effects and the rights of the 
various parties in case of corporate acts that are ultra vires differ 
with the nature and conditions of the act. If an ultra vires contract 
is fully executed by both parties, the courts will not interfere at the 
instance of either party.!? A conveyance of property to or by a cor- 
poration may transfer the title, though the corporation has no power 
under its charter to hold the property in the one case or transfer it 


10 Fletcher, Private Corp., sec. 1512. 
u Alabama Consol. Coal & Iron Co. v. Baltimore Trust Co., 197 Fed. 347, 358. 


12 National’ Bank of Xenia v. Stewart, 107 U. S. 676. 
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in the other.13. A proposed ultra vires contract may be enjoined by 
a non-assenting stockholder,* and while neither party to the pro- 
posed contract>or act is estopped to deny the corporate power, a 
stranger may not usually intervene.!® 

State and federal courts differ in some respects in their applica- 
tion of the rule of ultra vires, and the whole subject is too difficult, 
too involved, and not of sufficient importance to justify detailed 
treatment in the present volume. It took its rise in early days 
when corporations were mainly of a quasi-public nature, were closely 
limited in their powers, and any act beyond their powers was looked 
upon with jealous concern. In the present day its doctrine is but 
seldom invoked or applicable. “The purposes of trading corporations 
are in no way public in their nature. So far as the people are con- 
cerned, whether a corporation shall make one contract or another, 
so long as it advances the purposes for which the corporation was 
organized, is absolutely unimportant.” 1° 


13 Blair v. Chicago, 201 U. S. 400, 450. i 

44 Rogers v. The Lafayette Agr. Works, 52 Ind. 296, 304; Stewart v. The Erie & 
Western Transportation Co., 17 Minn. 372. 

15 Ehrman 1. Insurance Co., 35 Ohio St. 324, 337. 

16 Koehler & Co. vs Reinheimer, 26 App. Div. (N. Y.) 1, 5. 
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CLASSIFICATION AND RELATIONS OF CORPORATIONS 


Classification of Corporations 


Corporations as Persons.—The corporation, as already stated, 
possesses an entity of its own; it is an artificial person and the 
tendency of judicial decisions is to treat this artificial person, so far 
as possible, on the same footing as a natural person. Accordingly we 
find corporations brought under the provisions of constitutions and 
statutes whenever these can reasonably apply. In many states, statu- 
tory enactments provide that the word “person”? when used in the 
statutes may or shall extend to bodies corporate unless it is very 
cear that this was not the legislative intention. 

On the other hand, a corporation is not a “person” to whom a 
license may be given for the practice of medicine or law,' nor 
ordinarily will it be allowed to enter into a contract of partnership 
with another corporation or individual, since “the agency of each 
partner for the partnership is inconsistent with the management of 
the corporation by its stockholders through directors and officers 
chosen only by themselves.” 2 However, a corporation may join with 
an individual in a joint venture within the scope of its powers,® and 
even go into a partnership when expressly authorized thereto by 
its charter or when the partnership is arranged in such a way as to 
avoid objectionable interference with the corporate method of man- 


agement.* 


Corporations as Residents and Citizens.—In very early days 
the question arose as to whether or not corporations were citizens and, 
if they were, as to their legal residence. The Constitution of the 
United States © limits inter alia, the jurisdiction of the federal couris 
to controversies between citizens of different states. If the corpora- 
tion were not a citizen, it was not within the jurisdiction of the 


1 Watertown Business Men’s Assn. v. Green, 120 N. Y. Misc. 509. 
2Fechteler v. Palm Bros. & Co., 133 Fed. 462, 465. 

3 Quitman Oil Co. v. McRee, 88 S. E. gat. 

4 Mervyn Invest. Co. v. Biber, 184 Cal. 637, 643. 

6 Constitution, Art. III, sec. 2. 


Il 
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federal courts. In spite of the artificial, intangible nature of the 
corporate entity, its operations were too real and the results too 
tangible to permit of its exclusion from the federal courts, and the 
fact that it is a citizen for jurisdictional purposes is definitely set- 
tled. And the domicile or residence of this corporate citizen is in 
the state under whose laws it was created.® 

While for certain purposes the corporation is thus held to be 
a citizen, it was early established that it was not a “citizen” within 
the meaning of the provision of the United States Constitution that 
says: “the citizens of each state shall be entitled to all privileges 
and immunities of citizens in the several states.” * On the contrary, 
the right of the various states to exclude corporations of other states 
or to prescribe the conditions of their admittance, is expressly rec- 


ognized, save as to corporations “engaged in interstate or foreign — 


commerce” or “in the employ of the general government.” § 


With the consent, however, of another state the corporation 
may carry on its business there, and as in the case of a natural 
person, may have a special or constructive residence, so as to be 
charged with taxes and duties, and be subject to a special jurisdic- 
tion.? 


Domestic and Foreign Corporations.—Within the boundaries 
of the state by which its charter has been granted, a corporation is 
a “domestic” corporation ; outside these boundaries it is known as a 
“foreign” corporation. Within its own state a corporation has cer- 
tain recognized powers and privileges incident to its existence; 
outside, save as to interstate commerce, it has only such powers and 
rights as may be accorded foreign corporations by the laws or cus- 
toms of the particular state. The subject is considered in a later 
chapter.?° 


Classification of Corporations——The New York statutes pro- 
vide that, “A corporation shall be either, 


1. A municipal corporation 
2. A stock corporation or 
3. A non-stock corporation,” ! 


®Cream of Wheat Co. v. Grand Forks, 253 U. S. 325. 
7 Constitution, Art. IV, sec. 2, 

8 Horn Silver Mining Co. v. New York, 143 U. S. 305. 
9 St. Louis v. Tie Merry Co., 11 Wall. (U: S.) 423) "420. 
2° Ch. 80, “Foreign Corporations.” 1 

“Gen. Corp. Law, sec. 2. 


—_—" 
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Under varying terms the same general classification obtains in the 
other states of the Union. 

Municipal corporations are outside the province of the present 
volume which is devoted to the consideration of the stock corpora- 
tion. 

The New York statutes define the stock corporation as “a cor- 
poration having a capital stock divided into shares, and which is 
authorized by law to distribute to the holders thereof dividends or 
shares of the surplus profits of the corporation.” 12 The test here is 
the distribution of profits, for the same statute adds, ‘‘a corporation 
is not a stock corporation because of having issued certificates called 
certificates of stock, but which are in fact merely certificates of 
membership, and which is not authorized by law to distribute to its 
members any dividends or share of profits arising from the operations 
of the corporation.” 

The New York statutes also provide that “a stock corporation 
shall be either, 


1. A moneyed corporation 
2. A railroad or other transportation corporation, or 
3. A business corporation.” 1% 


Moneyed Corporations.—Experience has shown that it is un- 
safe to allow irresponsible parties to organize and conduct moneyed 
or financial corporations, such as banks, trtst companies, building 
associations, insurance companies, savings ifStitutions and similar 
associations dealing with the funds of others. Hence institutions of 
this sort are now so hedged about with restrictions and limitations 
that, in a measure at least, their conduct is confined to reputable 
and responsible people. Their safety is also partially assured by 
stringent rules as to the payment of stock subscriptions in cash 
before business is commenced, and as to the liability of their stock- 
holders thereafter. Thus in national banks, a stockholder’s liability 
for the corporate obligations is equal to the face value of his stock, 
thus nominally placing $200 behind each $100 of stock as security 
for the deposits and other liabilities of such institutions. 

Usually charter applications for financial corporations to be or- 
ganized under state laws must be approved by some department or 


.12Gen. Corp. Law, sec. 3 (2). 
18 Gen. Corp. Law, sec. 2. 
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official of the state; and after incorporation their affairs are subject 
to the inspection and supervision of the state officials and their 
officers are required to make regular reports of their financial con- 
dition. National banks are chartered by and under the jurisdiction 
of the United States and are subject to the supervision of officers 
of the national government. 

Speaking generally, financial institutions chartered by the state 
are subject to the usual statutory law regulating stock corporations, 
and, in addition, to such special regulations as may apply to these 
financial institutions. 


Railroads and Transportation Corporations.—The term “trans- 
portation corporations” as used by the New York statutes, includes 
the various public utility corporations. Railroads and transportation 
corporations are those organized for the purpose of securing and 
operating under some franchise of a public nature, which confers 
upon such corporations rights or privileges that other citizens and 
the usual business corporations do not enjoy. Usually these fran- 
chises carry with them certain rights of way, or condemnation powers 
to secure such rights, granted by the State under its power of emi- 
nent domain. 

Corporations of this class, as in the case of moneyed corpora- 
tions, are subject to the statutory law regulating stock corporations, 
and in addition, to any,special legislation which may apply to such 
corporations only. @ 


Business Corporations.—This term is used to designate cor- 
porations organized to conduct those varied forms of private business 
not subject to special regulations and restrictions in the interest of 
the public. Corporations for manufacturing, mercantile pursuits, 
and mining are included under this head. 7 

Business corporations are, as a rule, chartered in each state 
under general laws, have no special privileges, and when incorporated 
are allowed to pursue their corporate ends almost as freely and as 
simply as would a private individual or firm under the same circum- 
stances. The majority of existing corporations belong to this class 
and the great mass of corporate law and decisions applies to them ~ 
primarily. For the other classes of stock corporations there are 
special laws, special limitations, and in some cases special privileges. 
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De Facto Corporations.—A de facto corporation is one acting 
as a corporation though its organization is in some way so defective 
or so irregular that it is not legally constituted. “It is an apparent 
corporate organization, asserted to be a corporation by its members 
and actually acting as such, but lacking the creative fiat of the 
law.” 4 “The rule laid down by a majority of decisions seems to be 
that the essential requisites of a de facto corporation are: first, the ex- 
istence of a charter or law under which a corporation with the 
powers assumed might lawfully exist; second, an effort in good 
-faith to incorporate thereunder ; and third, an actual user or exercise 
of corporate powers; and that there is such a corporation when 
the existence of these requisites is shown, notwithstanding irregu- 
larities or defects in the organization, or a failure to comply in all 
respects with the provisions of the charter or statute.” % 

The question of the de facto nature of a corporation usually 
comes up when an action at law is brought by or against the cor- 
poration, and the one party or the other seeks to evade the issue 
by pleading that the apparent corporation is in reality not a corpora- 
tion and cannot, therefore, either hold or be held in the pending 
action at law. If it can be shown that the alleged corporation is 
not even a de facto corporation, the contention may be upheld. If, 
however, it can be shown that the alleged corporation is a de facto 
corporation, the irregularity in its organization will not avail the 
party seeking to escape the obligations or rgsponsibilities involved. 

Occasionally an effort is made to hold stockholders individually 
liable for corporate indebtedness and responsibility, on the ground 
that there was no legally effective incorporation. In such case the 
establishment of the de facto nature of the corporation might be of 


very great importance. 


Corporations by Estoppel.—In case of litigation involving a 
de facto corporation, its irregular organization may not be brought 
into question. If it has a colorable organization, it has a corporate 
status and responsibility. The same principle is carried still further 
in the case of parties or associations holding themselves out to be 
“corporations when in truth they are not even de facto corporations. 
In such cases where the pretended corporation has dealt with others 


147m re Gibb’s Estate, 157 Pa. St. 59. 
15 Fletcher, Private Corp., sec. 278. 
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as a corporation and these others have dealt with and recognized 
it as a corporation, and litigation arises between them, both of the 
parties are estopped to deny the alleged corporate existence, and 
the pretended corporation is, therefore, frequently termed a corpora- 
tion by estoppel.?® 


The Corporate Relations 


The Corporation and Its Stockholders.—The actual individual 
existence of the corporation, in point of law, as separate and distinct 
from its stockholders, has been stated in a general way in the pre- 
ceding chapter. Its actions are its own and not those of its stock- 
holders, and this is held true under ordinary circumstances even 
though one stockholder holds all its outstanding stock. Thus the 
holder of all the stock of a corporation attempted to transfer realty 
be'onging to the corporation by executing a warranty deed in his 
own name. Action was brought later by a pledgee of the corporate 
stock to annul the deed as casting a cloud upon the corporate title 
to the realty attempted to be transferred. The court, however, held 
that the deed was void upon its face and could, therefore, have no 
adverse effect. “King’s deed is not the deed of the association and 
does not purport to be; it is the deed of a total stranger to the title, 
and in no way of which we can conceive can it possibly affect or 
cloud the title of the association.” 1” 

In some few cases where one individual has owned all the stock 
of the corporation, the separate identity of the corporation has been 
questioned, on the ground that the stockholder then becomes the 
owner of all the corporate property and may do with it as he will. 
The weight of authority, however, holds that while one person may 
acquire all the stock of a corporation, he is, so long as the corporation 
exists, a mere stockholder of it, and nothing else.18 As long as the 
corporation is solvent, he may do with its property what he will, 
for he controls the corporation, but the execution of his will must 


ordinarily be carried out by proper operation of the corporate ma- 
chinery. 


Independent Individuality of Corporations.—The stockhold- 


ers of a corporation have an interest, it is true, in the corporation, 
16 Brown v. Atlanta Ry. & Power Co., 113 Ga. 462, 467. 
58. 


17 Baldwin v. Canfield, 26 Minn. 43, 
18 Kichelberger v. Arlington Bldg. fac. ., 280 Fed. 997. 


Ch. 2] THE CORPORATE RELATIONS 17 


but not directly in the business conducted by the corporation, which 
belongs to it alone.” They are not the corporation nor, under any 
ordinary circumstances, are the separate entities of two corporations 
affected by the fact that their stockholders are the same, or by the 
fact that the majority of the directors of each are the same per- 
sons.”° 

Accordingly, it follows that the corporation holds and transfers 
real or personal property and contracts generally in its own name, 
and neither its property nor its contracts are the property or the 
contracts of its stockholders. Nor can the stockholders, as individ- 
uals, ordinarily act for the corporation or bind it, and its acts do 
not in any way directly involve its stockholders. And notice to a 
stockholder, or even a director, as such—when not acting as an agent 
of the corporation—is not notice to the corporation, and the resi- 
dence or citizenship of its stockholders is immaterial for jurisdictional 
purposes—the residence and citizenship of the corporation controls. 
And a corporate debt or a judgment against the corporation cannot 
be collected from the personal property of the shareholders, save in 
an action to enforce a statutory, constitutional or charter liability for 
corporate debt,?? or where a stockholder has by his own conduct 
made himself liable for the debts of the corporation.?? 

So far is the separation between a corporation and its stockholders 
carried that the corporation may, through its officers or agents, 
commit a tort or even a crime, and the stockholders, if they were 
not privy to it, cannot be held.** And property restrictions effective 
as against specified individuals will not apply against a corporation 
having among its stockholders individuals coming under the restric- 
tions. Thus it has been held that a restriction prohibiting the sale 
of real property to persons of African descent would not prevent a 
transfer to a corporation because some of its stockholders, or all of 
its stockholders, were of African descent. They are not the cor- 


poration.”° 


When the Corporate Entity Is Disregarded.—tThere is, how- 
ever, a limit to the conception of the corporation as a legal entity 


19 Ty re Green’s Estate, 231 N. Y. 237. 

20 Looney v. Thorpe Bros., 277 Fed. 367. 

21 Gardiner v. Equitable Office Bldg. Corp., 273 Fed. 441. 
22 Gulf, etc. Ry. Co. v. Cities Service Co., 281 Fed. 214. 
23 Quaid v. Ratkowsky, 183 App. Div. (N. Y.) 428. 

24 Staacke v. Routledge, 241 S. - 994 ‘ 

25 Peoples Pleasure Park Co. v. Rohleder, tog Va. 439. 
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distinct from those who compose it. At best the conception is a legal 
fiction and the word “corporation” is merely a collective name for the 
corporators or members who compose it. “That a corporation is 
a legal entity, apart from the natural persons who compose it, is 
a mere fiction, introduced for convenience in the transaction of its 
business and of those who do business with it; but like every other 
fiction of the law, when urged to an intent and purpose not within 
its reason and policy, may be disregarded.” *° 

“A corporation is really an association of persons, and no ju- 
dicial dictum or legislative enactment can alter this fact. It is true 
that the courts of law, as distinguished from the courts of equity, 
do not as a rule, look beyond the fiction of a separate corporate 
entity Mee ¥ It follows for this reason that the courts of law are 
in many instances unab‘e to protect the rights of the shareholders in 
a corporation, and that the assistance of the courts of equity is 
necessary to the attainment of justice.” ? 

Thus a mortgage on corporate property executed by all the 
stockholders of a corporation would not at law be a good mortgage. 
In equity, however, it might be recognized and enforced.28 And in 
furtherance of the ends of justice, the law will follow equity in 
looking behind the corporate cloak to the stockholders, who are, in 
final anaiysis, the corporation.?® “If any general rule can be laid 
down, in the present state of authority, it is that a corporation 
will be looked upon as a legal entity as a general rule, and until 
sufficient reason to the contrary appears; but when the notion of 
legal entity is used to defeat public convenience, justify wrong, pro- 
tect fraud, or defend crime, the law will regard the corporation as 
an association of persons.’ °° 

Thus the stockholders of several competing corporations, the 
Standard Oil Company among them, transferred their stock to trus- 
tees who elected directors of these competing corporations and thus 
controlled their affairs, the effect on the property and business of 
the corporations concerned being exactly the same as if they had 
combined to create a monopoly. The state brought quo warranto 
proceedings against the Standard Oil Company, as one of the com- 


26 "8 State v. Standard Oil Co. (Syllabus), 49 Ohio St. 137. 
7 Morawetz, Private Corp., sec. 227. 
28 Sudduth v. Storm King Coal Co., 268 Fed. 433. 
29 Wenban Estate, Inc., v. Hewlett, 193 Cal. 675 
>; 20 eee Sanborn in United States v. Ailismciene Refrigerator Transit Co., 142 Fed. 
’ 2 ie 
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panies thus controlled. On behalf of the corporation it was urged 
that the act was not its act but that of its stockholders. The plea 
was disregarded, the court holding the corporation an association 
of persons, saying: “Now, so long as a proper use is made of the 
fiction that a corporation is an entity apart from its shareholders, 
it is harmless and, because convenient, should not be called in ques- 
tion; but where it is urged to an end subversive of its policy, or 
such is the issue, the fiction must be ignored.” #4 

Similarly in case of fraud, as where there is a “dummy” incor- 
poration to defraud creditors or for other fraudulent purposes, the 
courts have uniformly refused to permit the fiction of corporation 
entity to obstruct the ends of justice,°? 


Action of All Stockholders——Of a somewhat different nature 
are the decisions ho'ding an action of all the stockholders to be 
binding upon the corporation. In the ultimate analysis the stock- 
holders own the corporation and own the corporate property as well, 
since the greater includes the less. Therefore, a conveyance of 
corporate property signed by all the stockholders as such, has been 
held in equity binding on the corporation and effective to pass title.33 
Also, an assignment of a patent in the name of a corporation signed 
by all the stockholders on its behalf, has been held to convey a full 
equitable title.3* 

In these cases there was no fraud, the acts proposed were not 
against public policy, no one was injured, all the interested parties 
were agreed, and there was no sufficient reason to disregard the acts 
of the stockholders because they were not performed in accordance 
with the rules of corporate procedure. 


31 State v. Standard Oil Co., 49 Ohio. St. 137, 179; see also People v. No. River, etc. 
~ IN. Ys 2. ¢ 
ay 2 Tn re Re oke Kapner & Altmark, 157 Fed. 609; Hunter v. Baker Motor Vehicle Co., 
225 Fed. 1006. ; 
88 Boston & Texas Corp. v. Guarantee Life Ins. Co., 233 5. W. 1022. 
84 Computing Scale Co. v. Toledo Computing Scale Co., 279 Fed. 648. 


CHAPTER 3 


NATURE AND SUBJECT MATTER OF CHARTER? 


Nature of Charter 


The Charter—The foundation of the corporation is a formal 
written authorization from the state empowering the incorporators 
and those they associate with them to organize a corporation in 
accordance with the charter specifications, and thereafter, under 
this organization, to conduct the corporate operations set forth in 
its charter. The written grant or authorization, originally known 
as the “charter” and still commonly so termed, is now variously 
designated by the statute laws of the different states as the “cer- 
tificate of incorporation,” “articles of incorporation,” “‘articles of 
association,” etc. From a legal standpoint there is no distinction 
between these different designations. As a matter of convenience, 
the term “charter” is usually employed in the present volume. 

A corporate charter may be granted by a particular state as in 
the case of most business corporations or by the federal government, 
as in the case of national banks and certain other corporate organ- 
izations. 


9 66€ 


Formerly every charter was granted, or authorized, by a separate 
act of the legislature. Such charters, termed “special charters,” 
are still granted in some states by act of legislature, for special cor- 
porations, but the great majority of corporations are organized under 
state laws of general application. 

As stated in the preceding chapter, all corporations have certain 
common law powers, such as the right to sue and be sued under 
the corporate name, the right to purchase, hold and transfer property 
necessary for the corporate purposes, the right to contract, and to 
use the corporate seal. In addition to these they have any general 
powers granted to corporations by. the statutes, and the special 
powers granted by their respective charters, such as the use of the 
particular name, the right to carry on the special business, and to 


1 For forms of charters, see Forms 1-s. 
20 
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have a certain capital stock. They also have any incidental powers 
necessary to render their express powers effective. 

This is the limit of their power, and if after incorporation any 
further corporate powers allowable under the laws of the state of 
incorporation are desired, they must be secured by amendment of 
the charter. As the charter is a formal instrument, and the pro- 
cedure for its amendment is also formal and usually troublesome, 
it is highly desirable that all required purposes and powers be stated 
with clearness and fulness in the original charter application. 

It may be noted that the ordinary business corporation does. not 
in any but a technical sense of the word receive a franchise, as the 
granting of the charter does not give it any powers that will not 
be freely given to any other proper applicant. 


Nature of the Charter.—The corporate charter does not in any 
way conform to the popular conception of a contract. Nevertheless, 
the courts hold that it is in its nature, a contract between the state 
that granted it, and the corporation which accepts it.2 It is also 
held to be a contract between the corporation and its stockholders, 
and both the stockholders and the officers of the corporation are 
chargeable with a knowledge of its provisions. 

The powers and privileges conferred upon a corporation by its 
charter can be only such as are allowable under the laws of the state 
of incorporation. The charter is not and cannot be superior to 
the law, and, if it does go beyond, is to that extent, absolutely in- 
effective.2 Ordinarily any provision not allowable under the law 
would be refused or stricken out of a charter application by the 
state officials. Occasionally it happens, however, usually through 
inadvertence, that powers and privileges illegal or not permissible 
are passed by the state authorities and are therefore apparently 
granted by the charter of the corporation. Such appearances are 
deceptive. The corporation is empowered by its charter just so 
far as that instrument is in accord with the law of the state which 
granted the charter and no further. 


Special Charters.—As stated in a preceding section, corporations 


may be created either by special charters granted by act of legisla- 
2 Trustees of Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518, 


8 Marion Band Co. v. Sesican Coffee & Rubber gee 160 Ind, 558; Oregon Ry. Co, 
v. Oregonion Ry. Co., 130 U. S. $ 
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ture, or by charters issued under general laws. The granting of 
special charters for private corporations was a source of grave 
abuse, and in most of the states such charters are now either pro- 
hibited entirely or limited to certain classes of corporations. Thus 
the constitution of Texas tersely provides, ““No private corporation 
shall be created except by general laws,’ * while New York provides 
that corporations shall not be created by special act “except for 
municipal purposes, and in cases where, in the judgment of the legis- 
lature, the object of the corporation cannot be attained under general 
laws.” ® 

Where special charters are not prohibited, they are secured by 
direct application to the legislature. In such case the charter appli- 
cation is put in the form of an act declaring that certain named 
parties and their successors are a body corporate for the purposes 
enumerated. This act, if passed by the legislature, becomes the 
charter of the company and is its authority for existence and opera- 
tion. 


Procedure for Incorporation under General Laws.—In all 
the states general laws have been passed prescribing the method 
whereby corporate charters may be secured for ordinary business 
purposes. In the case of financial, transportation and public utility 
corporations additional requirements are imposed. 

There is a general similarity in the procedure required to secure 
charters in the various states under these general laws. Due and 
proper application must be made to the state authorities with pay- 
ment of the proper fees. If the application is allowable, the secretary 
of state or other authorized officer then issues a charter in accordance 
with the terms of the application or endorses his official approval 
and acceptance upon the application itself which then becomes the 
charter of the new corporation. 

While there is a general uniformity in the procedure for incor- 
poration in the different states, the details and order of procedure 


vary, and at times materially. In New York State the steps for 
incorporation are as follows: ® 


1. Preparation, execution and acknowledgment of certificate of 
incorporation, 
“Art. XII, sec. 1. 


5 Art. VIII, sec. 1. 
® Corporation Manual, 28th ed., p. 852, 


ee 
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2. Filing of original certificate of incorporation in the office 
of the secretary of state. 
3. Payment of organization fees and taxes to secretary of state 
4. Filing and recording of duplicate original or certified copy 
of certificate of incorporation in the office of the county 
clerk of the county in which the principal office or place 
of business is to be located. 
Meeting of the incorporators. 
Meeting of the directors. 
7. Registration in office of state tax commission under Stock 
Transfer Tax Act. 


s 
eon 


This procedure is typical of that obtaining in most of the states. 
in some, however, as stated, it is materially different as to details. 
In Georgia, the application must be filed with the clerk of the superior 
court of the county in which the corporation is to transact its busi- 
ness, and the charter, if allowed, is granted by order of the court. 
In Mississippi, after prescribed publication, the application is filed 
with the secretary of state, is by him referred to the attorney general, 
who in turn submits the application to the governor of the state 
for approval. In New Hampshire, the corporation to be is organized 
before the application for charter is made, and the record of this 
organization submitted to the attorney general for approval. If 
approved by the attorney general, a certificate of incorporation is 
issued by the secretary of state in prescribed form, and such cer- 
tificate has “the force and effect of a special charter,’ and the cor- 
poration, as already tentatively organized, becomes a corporation in 
fact, duly authorized to discharge its corporate functions. 

The time required to procure a charter also varies in the dif- 
ferent states, and on occasion may become a matter of considerable 
importance. In a majority of the states, as in New York, New 
Jersey and Delaware, a few days will usually suffice. In other states, 
as for instance Pennsylvania, the formalities incident to securing 
a charter may require an extended period, at times a month or more. 

Whatever the statutory requirements may be, there must be a 
substantial compliance with them on the part of the incorporators, or 
the certificate of incorporation will not be granted. 


Interpretation of Charter—From the standpoint of determin- 
ing just what is granted by the charter of a corporation, the certificate 
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of incorporation and the statutes under which the corporation is 
created must be taken together ; that is, the statutory provisions enter 
into and-form part of the charter,7 and the two are therefore to be 
construed together. The statutes as the higher authority control, 
and the certificate of incorporation is valid and effective only so far 
as it is in harmony with the statutes, and so far as the powers it 
is intended to convey are powers authorized by the statutes. 

The first and most important rule of statutory construction is 
that the intention of the legislature must prevail, and this intention 


of the legislature, as well as any other points of doubt in charter 


interpretation, are to be determined not only from the contents of 
the charter itself but from all the attendant and related conditions 
and circumstances.8 Beyond this the general rules for construing 
legal instruments apply in the interpretation of a charter just as in 
the case of any other document.’ 


Subject Matter of Charter 


Contents of Charter Application.—The statutes under which 
charter applications are made usually prescribe their contents, and 
a substantial compliance with these statutes is essential to a valid 
incorporation. If the application does not so comply in any ma~ 
terial detail, the state authorities will return it for correction. 

The general requirements as to the contents of the charter ap- 
plication are much the same in the various states. In New York it 
must set forth: 1° 


1. The name of the proposed corporation. 

2. The purpose or purposes for which it is to be formed. 

3. Either the amount of the capital stock and the number and 
par value of the shares of which it is to consist, or if 
the corporation is to issue shares without par value, the 
statements required by section twelve.4 

4. If the shares are to be classified, the number of shares 
to be included in each class, and all of the designations, 
preferences, privileges and voting powers or restrictions 

= Boston, cer Re Cov, Salem, ca RR Ca, 9 GeayiCas yy one ae 


® See Ch. 7, “Nature and near of By-Laws,” for fuller statement of these rules. 
10 Stock Corp. Law, sec, 


11 This refers to sec. 12 Be the Stock Corp. Law, which prescribes the requirements 
for no-par value shares. 


a 
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or qualifications and voting powers or restrictions or 
qualifications of the shares of each class. 


. The city, village or town and the county in which the office 


of the corporation is to be located. 


. Its duration. 
. The number of its directors, not less than three. 
. The names and post-office addresses of the directors until 


the first annual meeting of the stockholders, and if such 
address shall be in a city, the street and number or other 
particu'ar description thereof. The number of the di- 
rectors so named must be the number stated pursuant to 
the last preceding subdivision. 


. The name and post-office address of each subscriber of the 


certificate of incorporation, and a statement of the number 
of shares of stock which he agrees to take. If the ad- 


’ dress of any such subscriber shall be in a city, the street 


and number or other particular description thereof. 


to. That all of the subscribers of the certificate are of full 


age, that at least two-thirds of them are citizens of the 
United States, and that at least one of them is a resident 
of the State of New York; that at least one of the persons 
named as a director is a citizen of the United States and 
a resident of the State of New York. 


11. If meetings of the board of directors are to be held only 


within the state, the certificate or by-laws must so pro- 
vide. 


Capital Stock.!*—The desired capital stock of the corporation, 
the division of this stock into shares and into classes, if any, must 
be stated in the charter, and are fixed thereby. The details must 
be stated definitely. For instance, a provision that the amount of 
the capital stock shall not be less than $50,000 nor more than $100,- 
000 would not be allowed, nor would a charter provision be allowed 
that permitted the stockholders to increase the capital stock without 
charter amendment under certain circumstances, or on the happening 
of certain things. 

In a few states, stock with preferences or other special features 
may be authorized after the allowance of the charter, as in Maine 


22For a more general discussion see Ch. 35, ‘‘Capital Stock.”’ 
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and South Carolina, by by-law provision or by direct action of the 
stockholders in accordance with the statutory requirements. In most 
of the states, however, everything relating to the capital stock must 
appear in and is fixed by the charter, and may be changed there- 
after only by amendment of that instrument. 

In most of the states shares without par value are permitted 
and may be secured by proper charter provision. 


Common Stock, Preferred Stock.'’—Where common, par- 
value stock alone is desired, the charter provisions creating it are 
usually simple, merely stating, as in California, for instance, “the 
amount of its capital stock and the number of shares into which 
it is divided and the par value thereof.” Nothing more is necessary. 
The fact that it is all common stock, that this is unclassified, and 
that there is no preferred stock nor restrictions of any kind on the 
common stock, is all understood without specific statement. 

If preferred stock exists, the differences and preferences that 
distinguish it should be stated with all clearness and completeness 
in the creating clause of the charter, and particularly, as preferred 
stock has ordinarily every right of common stock not expressly 
denied it, should any denial be set forth in unmistakable terms. 

On the other hand, the charter statement of any preferences and 
conditions should be so concise, if possible, that the entire clause 
may be printed on the face of the preferred stock certificates. 


Principal Office and Place of Business.—The statutes of the 
various states usually provide that the certificate of incorporation 
shall give the location of the company’s “principal office,” “the place 
where it is to be located, or its principal business is to be carried 
on,” “the principal office in the state,” etc. In the case of some 
states, as New Jersey, a definite address must be given. In other 
states, as New York, the “city, village, or town, and the county” 
in which the office of the corporation is to be located are all that 
are required—neither then nor later is any more definite address 
demanded. In some states, as Colorado, not only must the location 
of the principal office be given, but in addition the “county or coun- 
ties” in which its principal business is to be carried on. 

Provisions of this nature are mandatory, and there must be a 
close compliance with their requirements. The weight of authority 


18 For general discussion of preferred stock see Ch. 37, ‘‘Preferred Stock.” 
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holds that the location of the principal place of business as stated 
in the charter is conclusive for purposes of taxation,!! jurisdiction 
of federal courts, or registration of chattel mortgages.1® 

The principal office in the state is usually designated by the 
statutes as the place where legal process may be served upon the 
corporation. 


Duration.—In most of the states the duration of the corporation 
must be stated. In some states, however, as in New Jersey, if any 
limit is desired, this must be stated; otherwise the corporate duration 
is perpetual!” In other states, a statutory limit, as twenty or 
fifty years, is placed on the corporation existence. Thus in Califor- 
nia it may be for any period desired “not exceeding fifty’years.” In 
still other states, as Illinois and Arizona, “the time of the com- 
mencement and termination of the corporation” must be set forth. 

In most of the states the duration of.a corporation may be made, 
nominally at least, perpetual. This unrestricted duration is advan- 
tageous, and its allowance is in line with the greater liberality mani- 
fested toward corporations in later years. No serious objection has 
been urged against it, the reincorporations necessary in the short 
period states are avoided, and the general stability of the corporation 
is improved. 

Where corporate existence is limited by statute, the extreme pe- 
riod allowed is generally selected. At times, however, limited periods 
are preferred in order definitely to restrict the period of the asso- 
ciated undertaking. In such case, at the close of the designated term 
the corporation expires by limitation. 


Board of Directors.1*—In almost every state the number of 
directors, within the statutory limits, if any, must be stated in the 
charter and is thereby fixed. .If this number is to be changed, it 
may be done only by charter amendment. In practically all the states 
the minimum number of directors is fixed by the statutes. In many 
states the maximum number is also prescribed. Within these limits 
the incorporators may select the number they desire. 

14 Union Steamboat Co. v. City of Buffalo, 82 N. Y. 351. 

15 Lemon v. Imperial Window Glass Co., 199 Fed. 927. 

16 Jy re Federal Contracting Nae? 212 Fed. 688. 


17 Comp. Stat., p. 1603, sec. 8 (subdiv. VI). 
For general discussion of directors see Chs. 20-26. 
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In most of the states the names and addresses of the directors 
for the first year or period must also appear in the charter. 

The statutory requirements found in some states that “the names 
of those who shall manage the company for the first year” shall 
appear in the charter, calls for the names of the directors, who 
are the real managing body, not for the names of the executive 
officers.!® 

Any variations of the usual powers of the directors should be 
brought into the charter, if the statutes allow special charter provi- 
sions, rather than into the by-laws, in order to give the provisions 
stability. 


Miscellaneous Provisions.—Other charter provisions than 
those discussed in the present and following chapters are required 
in some states and must, of course, appear in the incorporation 
papers. Some provisions are, for the most part, either simple, fully 
set forth in the statutes themselves, or of too local application to 
justify discussion in the present volume. Provisions of this nature are 
limitations on the amount of corporate indebtedness, exemption of 
individual property of stockholders from corporate liability, 
requirements as to subscriptions to capital stock, provisions for as- 
sessments on stock and payment therefor, statements of the principal 
duties of executive officers, etc. 

It may be said generally in regard to all these provisions and as 
to all charter provisions, that what is required or desired should 
be determined as nearly as possible, and the articles be drawn 
clearly to comply. Most of the litigation caused by matters of 
charter construction are due either to careless drafting of provisions, 
or to wilful disregard or misinterpretation of the statutory require- 
ments. 

Special charter provisions that may or may not appear in the 
charter at the option of the incorporators are discussed in a later 
chapter.”° 


1° Bates v. Wilson, 14 Colo. 140. 
20 Ch. 5, ‘“‘The Corporate Purposes; Special Charter Provisions.” 


CHAPTER 4 


THE CORPORATE NAME; INCORPORATORS 


The Corporate Name 


Purpose of Corporate Name.—It is obvious that a corporation 
cannot exist without a name. And, as in the case of an individual, 
the purpose of the corporate name is to identify it—to distinguish 
it from all other corporations. The corporation has, however, this 
very great advantage over an individual in the selection of its name, 
that its specific purpose in the commercial world and the general 
conditions under which it will operate are decided before it is brought 
into existence, and its name may, therefore, not only serve to dis- 
tinguish it from other corporations, but may, if well chosen, dis- 
tinguish it in such a way as to further the purposes of its creation. 


Restrictions on Choice of Name.—The selection of the cor- 
porate name is in the discretion of those in charge of the formation 
of the corporation. The name they choose must, however, comply 
with any statutory provisions of the state in which the corporation 
is formed or in which it later does business. And in most states, 
as a matter of statutory provision, the name must not be so similar 
to that of another corporation, or to any trade-name rightfully used 
by others, as to be injurious to these others or misleading to the 
public. “The name adopted by a corporation, while it is not a part 
of its franchise, is nevertheless, to a certain extent, property, and 
the exclusive right to its use will be protected by the courts; and 
an injunction will lie to prevent not only the use by another of 
the identical name, but the use of a name which, by reason of sim- 
ilarity, will tend to create confusion and enable the later user to 
obtain the business of the first.” ? 


Statutory Limitations.—Provisions affecting the selection of 
the corporate name are found in almost every state, the purpose of 
these provisions being the prevention of confusion, deception or 


1Towa Auto Market Co. v. Auto Market & Exchange et al., 197 N. W. 321, citing 
Grand Lodge v. Graham, 65 N. W. 837. 
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injury to others. Prohibitions against the use by private cor- 
porations of names or terms usually employed to distinguish moneyed 
corporations are found in most of the states, and prohibitions against 
the adoption of names already in use or against imitations of such 
names, or of names so closely resembling them as to be calculated 
to deceive are, as intimated above, common. 

In addition to the restrictions already mentioned, many states 
have definite requirements as to the make-up of the corporate name. 
Thus in Massachusetts, the name must, “in the judgment of the 
commissioner,” indicate that it is a corporation.” In Maryland the 
name must indicate that it is a corporation as distinguished from a 
natural person or a partnership, a provision that is complied with 
‘Sf the name of the corporation begin with ‘The’ and end with the 
word ‘Company’ or if the name contain the word ‘Corporation’ or the 
word ‘Incorporated.’” * In New York no private corporation will 
be authorized to do business in the state “unless its name has such 
word or words, abbreviation, affix or prefix, therein or thereto, as 
will clearly indicate that it is a corporation as distinguished from a 
natural person, firm or copartnership; or unless such corporation 
uses with its corporate name, in this state, such an affix or prefix.* 

In 1912 a lower New York court refused to allow an existing 
corporation of the state to change its name by charter amendment 
to one ending with “Company.” Since that decision, the state au- 
thorities decline to allow any corporate name ending in “Company” 
unless followed by “Inc.” This ruling would not, of course, pre- 
vent the use of a corporate name ending with the word “Corpo- 
ration.” 


Choosing the Corporate Name.—The selection of the corporate 
name involves not only legal rules but very practical business con- 
siderations as well. As a matter of both taste and business, a name 
should be selected that is distinctive and, in the absence of a good 
reason to the contrary, not long. Also, if possible, the name should 
be expressive of the business to be carried on. As already stated, 
the corporate name must not be misleading or infringe on the rights 
of others. 


In the incorporation of a partnership, the general usage is to 


2Gen. Laws, Ch. 155, sec. 9. 
‘Ann, Code; Art. 3, sec. 4 (6): 
*Gén. Corp.” Law, “Art; 2, sec, 6, 
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retain the partnership name with such changes only as will indicate 
the corporate organization, so that the partnership good-will may 
be disturbed as little as possible. 

If not required by statute, the use of the prefix “The” as part 
of the corporate name is to be avoided as unnecessarily lengthening 
the name and producing a peculiarly awkward effect in legal instru- 
ments when the name is used following “said’’ as “the said The 
Charlemont Metallurgical Corporation.” 

Hackneyed names such as “Standard,” “Union,” “National,” etc., 
as well as much-used geographical names, are under ordinary cir- 
cumstances to be avoided, both as a matter of good taste and good 
business. In some cases, it is true, the first to use a geographical 
name will be protected where the name has been used over a series 
of years and especially where it does not represent the real place of 
operation,® but usually trade-mark or trade-name rights cannot be 
secured in such well-worn. designations, nor, as a rule, will the 
doctrine of unfair competition prevent the use of such names by 
others. 


Securing the Corporate Name.—The name of the proposed 
corporation must be set forth in the charter application. It need not 
be in the English language unless so required by statute.6 In New 
York, while the statutes expressly provide that the certificate of 
incorporation shall be in the English language, they further state 
that this shall not be deemed “to prohibit a corporation from having 
and using a corporate name or title in a language other than the 
English language if the same be in English letters or characters.” 7 
The name set forth in the charter becomes the name and property 
of the new corporation as soon as the application is allowed, and in 
its own state its right to such name is exclusive.® 

In those states where the statutes expressly prohibit a corporate 
name the same as, or closely resembling that of some other domestic 
corporation, or that of a foreign corporation licensed to do business 
in the state, the secretary of state or other official passing upon char- 
ter applications would naturally reject a corporate name coming 
under the prohibition. Even in states where no such direct prohi- 


5 Phenix Cheese Co. Kirp, 176 App. Div. (N. na 735; British-American Tobacco 
Co. v. British-American Ghear Stores Co., 211 Fed. 

6 In ve Deutsch-Amerikanischer, 6 Verein, 200 Bi. 143. 

7Gen. Corp. Law, Art. 2, sec. 

8 Higgins Co. v. Higgins Soap Co, 144 N. Y. 462, 468, 
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bition exists, it has been held that the state officials cannot be com- 
pelled to accept a name calculated to cause confusion or to deceive.® 
Nor may a foreign corporation compel the state officials to admit it 
to do business in the state when its name is the same as that of a 
domestic corporation already doing business therein.’° 

While this is true, the state authorities have no right to refuse 
a charter application on the ground that some foreign corporation 
not licensed by the state is using the selected name. In such event 
the charter application, if no other objection exist, must be allowed. 
This does not, however, give the new corporation the unquestioned 
use of its name, but merely leaves the right to use the name to be 
settled between the two corporations. If the older corporation can 
show that it had trade rights in the name, and that the use of the 
name by the new corporation would be injurious to these rights, 
and permit it to compete unfairly and to the injury of the older 
corporation, the new corporation usually may be enjoined from the 
use of the desired name.1!' In such case the new corporation must, 
of course, discontinue the use of the prohibited name. 


Protecting the Corporate Name.—One important object of 
incorporation ‘is to secure permanence, and the corporate name is 
an essential element of this desired commercial continuity. Once 
established, the name is the embodiment of the good-will of the 
business and has a value in accordance. If the corporation is suc- 
cessful, this value is frequently very large. In some instances it is 
the chief asset of a prosperous business. The importance of pro- 
tecting and holding the name is then proportionately great. 

The corporate name has been held to be in the nature of a trade- 
mark, and from the necessity of the thing, and upon every considera- 
tion of private justice and public policy, to deserve the same con- 
sideration and recognition from a court of equity. The present 
trend, however, is to protect a va!uable corporate name on the broader 
ground of unfair competition. 

“Relief against unfair competition is granted solely upon the 
ground that one who has built up a good-will and reputation for 
his goods or business is entitled to all of the resultant benefits. 


® Cook on Corps. (8th ed.), sec. 15. 
10 State v. Nichols, 51 Wash. 619. 


4 Benevolent Order of Elks v. Improved Benevolent Order, etc., 205 N, Y. 459; 
Talbot v. Independent Order of Owls, 220 Fed. 660. 
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The question to be determined in every case of unfair competition 
is, whether or not, as a matter of fact, the name used by the de- 
fendant had come previously to indicate and designate the complain- 
ant’s goods.” !? 

The general principles involved in the doctrine of unfair competi- 
tion are no different in the case of corporations than in the case of 
individuals or any other form of business organization, and require 
no further consideration here. 


Change of the Corporate Name.—A corporation may not 
change its corporate designation save by authority of the state. Oc- 
casionally such a change becomes necessary or expedient. A new 
name tay then be had by following prescribed procedure—usua!ly 
by amendment of the charter. Such change of name does not affect 
the status or the rights of the corporation or its stockholders in 
any way. 

The new name must, of course, comply with all the requirements 
of the statutes and of fair trade, just as in the case of the original 
name. And the procedure to secure the new name must follow 
strictly the statutory requirements. Occasionally an attempt is made 
to change the corporate name without compliance with the prescribed 
statutory procedure. In some such cases it has been held to be an 
abandonment of the old corporation, the stockholders being liable 
as partners for debts incurred under the new name,'? and in. other 
cases that the corporation continues to exist under its old name, 
but that it is fully bound by its acts under the assumed name.’® 

A change of name effected by statutory procedure as stated, 
does not affect the status of the corporation in any way. The lia- 
bility for debts created under the old name is the same under the 
new name and the corporation may sue and be sued in the new name 
on contracts entered into under the old name.!® In short, its condi- 
tion and situation have been no more altered by the change of name 
than would the condition and situation of an individual by a change 
of his name. 

An abbreviation of the corporate name in affixing the corporate 


12 Borden Ice Cream Co. v. Borden’s Condensed Milk Co., 201 Fed. 510, 513. 
18 Cincinnati Cooperage Co. v. Bate, 96 Ky. 356. 

14 O’Donnell v. C. R. Johns & Co., 76 Tex. 362. 

15 Melledge v. Boston Iron Co., 5 Cush. (Mass.) 158. 

16 Philapy v. Aukerman-Bright Lumber Co., 56 Ind. App. 266. 
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signature is permissible and as binding upon the corporation as if 
the name were signed in full.1” 


Incorporators 


Incorporators and Their Functions.'*—An incorporator or 
“corporator” is one who subscribes or executes the certificate of 
incorporation. The term “incorporaiors” is also sometimes loosely 
applied to the stockholders of a corporation. 

The incorporators furnish the nucleus about which the new cor- 
poration is formed, and are the active agents in bringing it into 
existence. They sign and acknowledge the charter, and in most 
states are required to be subscribers to the stock of the corporation. 
They call and usually conduct the first meeting. The organization 
of the corporation is entirely in their hands. 

While incorporators are essential in the formation of a corpora- 
tion, their only necessary function is their participation in the for- 
malities which launch the new corporation. If they are to participate 
thereafter, they must do so because they are subscribers to stock. 
They have no place, as incorporators, in the corporate activities. 
They may be the real parties in interest who will remain with and 
own stock in the new corporation, or they may be merely “dummies” 
called in as a matter of convenience or for business reasons, without 
interest in the corporation beyond their perfunctory subscription 
—where this is required—for one or more qualifying shares. 


Incorporators as Stockholders.—As stated above, it is usual 
for incorporators to be subscribers for one or more shares of stock 
of the corporation for which they act. In most of the states, their 
subscription is either required, or it is assumed that it will be made. 
If not either directly or inferentially required by the statutes, their 
subscription is not essential, and the incorporators are not stock- 
holders and do not become stockholders, unless they subscribe for 
the company’s stock. In some cases the courts have gone even fur- 
ther: “Corporators exist before stockholders and do not exist with 
them. When stockholders come in, corporators cease to be.” 19 

The fact that incorporators had no substantial interest in the 
company they helped to create, does not affect the validity of the 


1 Seiberling v. Miller, 207 Ill. 443. 
18 See also Ch. 81, ‘‘First Meeting of Stockholders.” 
19 Chase. v,..Lord, yy eN.v Ys reir: 
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incorporation in any way. “Generally, corporate existence is created 
by the execution and filing of an instrument by men who may never 
hold stock, and the relationship of stockholder is created either by 
the purchase of stock or the subscription therefor accepted by the 
corporation.” 7° 

It is to be noted, however, that incorporators who subscribe to 
stock in the charter application are therehy made “stockholders” 
as soon as the application is granted, and are qualified to proceed 
with the organization of the company, including the adoption of by- 
laws, and their rights in this respect are not affected by the fact— 
if it is the fact—that their stock has not been paid for, or that stock 
certificates have not been issued to them.*? 

Where the statutes require that the incorporators be subscribers 
to the company’s stock, and these incorporators do not desire or are 
not desired to remain as stockholders, it is usual, after the organiza- 
tion has been completed, for the incorporators to assign their sub- 
scription rights or their stock to the parties who are to be the real 
stockholders of the corporation. These latter assume the obligations 
of the incorporators on the assigned subscriptions of stock, and if 
the transaction is acquiesced in by the corporation, it is then legally 
complete and the original incorporators are in most states discharged 
from any subscription obligations either to the corporation or to cor- 
porate creditors.?? 

Qualifications of Incorporators.—Only those may incorporate 
who are expressly authorized thereto by the special acts or the gen- 
eral laws under which incorporation is sought. In each state the 
statutes must be consulted in order to ascertain who may participate 
in any proposed incorporation. The requirements generally imposed 
are as follows: 


1. Naturat Persons.—In most of the states, the statutes au- 
thorizing incorporations employ the term “persons” or “natural per- 
sons” in prescribing who may incorporate. This wording excludes a 
firm, a corporation, or anyone acting in a representative capacity. 
Any of these might hold stock in the corporation when organized, 
but could not legally act as an incorporator.”* 


20 Rehbein v. Rahr, 109 Wis. 136, 147. 

21 Cummings v. State, 149 Pac. 864. 

2 Cook on Corporations, Sth ed., sec. 255. 
°8 Schwab v. Potter, 194 N. Y. 409. 
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2. CITIZENSHIP AND ResmENcE.—In some states the statutes 
require that one or more of the incorporators must be citizens or 
residents of the state of incorporation. Unless this is expressly 
prescribed, any person otherwise competent can act, whether a citizen 
or resident of the state or not. In New York, at least one of the 
incorporators must be a resident of the state, and two-thirds of the 
total number must be citizens of the United States.2* In Illinois all 
the incorporators must be citizens of the United States and one of 
them a citizen of the state. In Wisconsin, all the incorporators must 
be residents of the state, though there is no provision regarding 
citizenship. 

Unless required by the laws under which a corporation is formed, 
it is not even necessary that its incorporators be citizens of the United 
States. Therefore, in states such as New Jersey or Maine in which 
no conditions as to citizenship are imposed, all the incorporators may 
be aliens.?® 

3. ContTRAcTUAL ApiLities.—As the charter is held to be a 
contract and the incorporators are parties to it, a person unable to 
contract cannot properly act as an incorporator. This is a matter of 
common law and excludes minors, persons of unsound mind, and 
others similarly incompetent to contract. Under the old common 
law it would also exclude married women. In most of the states, 
however, the statutes have removed a married woman’s disabilities 
to contract and wherever this is so, married women may and fre- 
quently do act as incorporators. In Pennsylvania, the corporation 
laws expressly recognize the rights of both single and married 
women to act as incorporators.”® 


Number of Incorporators.—In every state the minimum num- 
ber of incorporators is prescribed by statute. In most states this 
minimum is three, though in a few states five are required. In no 
state is the maximum number prescribed, this feature being a matter 
of no importance from the standpoint of the state. 

As a general rule it is a matter of convenience to incorporate with 
the minimum number of incorporators permitted by the statutes. 
Usually each incorporator must sign and acknowledge the charter 
application, and must either join in the call for, or participate in the 


24Gen. Corp. Law, sec. 


4. 
2° Moxie Nerve Food Co. v. Baumbach, 32 Fed. 205. 
26 Laws of 1919, p. 67. 


Chi 4] INCORPORATORS : a7 


first meeting, and this is much facilitated if the number of incor- 
porators is small. At times different interests must be represented 
in a corporation and the subsequent organization, and a considerable 
number of incorporators is therefore unavoidable; but without sorne 
such reason the minimum number is to be preferred. 


Dummy Incorporators.—It must be borne in mind that each 
state has the entire right to impose any reasonable qualifications for 
incorporators that its legislators deem desirable. Usually, however, 
these requirements are not serious obstacles, for if any one of the 
desired incorporators is barred by statutory requirements, a substi- 
tute may be appointed who is qualified, and who will act up to such 
a point as is necessary or desirable, and then transfer his subscrip- 
tion and all his rights to the party for whom he has been acting. 
This utilization of “dummy incorporators” for the preliminary or- 
ganization, is a common procedure. Sometimes this is done where 
the real parties in interest could not act because of statutory prohibi- 
tions ; sometimes because they do not deem it advisable to appear as 
incorporators; sometimes of necessity because of the absence of 
the principals; and sometimes purely as a matter of convenience, 
the real parties concerned being disinclined or too busy to undertake 
themselves the technical duties of incorporators. 

In such cases the dummy incorporators execute the charter and 
organize the corporation, usually subscribing for the smallest number 
of shares that will satisfy the statutory requirements, and carrying 
the organization to such a point as the real parties in interest or 
their attorneys indicate. The “dummies” then assign their subscrip- 
tion rights or stock, resign any official positions they may hold in 
the new corporation, and step out. 

Such an incorporation, if properly conducted, is entirely legal, 
and the method is that pursued in the formation of most of the 
larger corporations and combinations. The proceedings are, as a 
matter of course, supervised and conducted by the attorneys of the 
parties really interested, these attorneys dictating all that is done and 
seeing that the interests of their clients are properly conserved. This 
procedure, as stated, is carried as far as the conditions render ad- 
visable and then the dummy incorporators make way for their 
principals. Usually the dummy incorporators fully complete the 
organization of the corporation, sometimes electing themselves 
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directors and officials for the time being, or perhaps electing to the 
official positions the parties who are to be the permanent incumbents. 
Meanwhile they may take action of the greatest moment to the 
future of the new organization, all being done, of course, under the 
direction of the attorneys of the real parties in interest. 

In such cases the incorporators are usually junior counsel and 
the clerks in the offices of the attorneys having the incorporation in 
charge. As stated, if the incorporators are properly qualified and 
the proceedings are conducted in accordance with the statutory 
requirements, there is no question as to the legality of the use of 
dummy incorporators, even where properties of large value are 
involved.”* 


27 Schmitt v. Kulamer, 110 Atl. (Pa.) 169. 


CHAPTER 5 


fii CORPORATH “PURPOSES: SPECIAL CHARTER 
PROVISIONS 


The Corporate Purposes and Powers! 


The Grant of the Corporate Purposes.—As stated in preced- 
ing chapters, an individual or firm may do anything lawful or engage 
in any form of business not prohibited by law. .A corporation, on the 
other hand, may do only those things or engage in those businesses 
permitted it by law. Accordingly we find that in every state in the 
Union the statutes set forth the purposes for which corporations may 
be formed, and no purposes may be had save those so set forth— 
that is, if there is no statute permitting incorporation for the purposes 
proposed, a corporation cannot be organized for such purpose in 
that state unless a special charter ee it can be obtained from 
the state legislature. 

When a corporation is to be organized, its purposes, or objects, 
or the business to be conducted by it must be set forth—usually in 
the certificate of incorporation, which then constitutes the corpora- 
tion’s authority for carrying on the business for which it is formed. 
Obviously the statement of the corporate purposes should be as clear 
and complete’as possible—it should be made with sufficient clearness 
to enable the secretary of state to see that the purpose or purposes 
specified are allowable under the statute, and to define with reason- 
able certainty the business or undertaking to be pursued. Should 
the charter application be indefinite as to the purposes proposed, the 
application is likely to be returned for a clearer statement. 

In some states the statutes themselves call in express terms for 
this clear statement of purpose. Thus in Arkansas the purpose for 
which a corporation is formed must be “distinctly and definitely” 
set forth in its articles of association, and the statute adds, “it shall 
not be lawful for said corporation to direct its operations or appro- 
priate its funds for any other purpose.” ” 


1 For forms of charter see Forms 1-5; for purpose clauses see Forms 6-61. 
2Ark. Digest, sec. 1705. 
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Single or Limited Purposes.—Formerly it was the rule to 
organize a corporation for a single purpose, as to mine for copper, 
manufacture shoes, or conduct a trading business in some specified 
line. The authorization for this one purpose would, as a matter 
of course, carry with it the right to do all things reasonably necessary 
to effect that purpose but nothing further. If another line of busi- 
ness were to be taken up, a new corporation must be organized, as 
the powers of the existing corporation could not be extended to cover 
the new pursuit. If the members of the copper mining company 
wished also to mine for the precious metals, they could not secure 
specified authorization thereto for the existing company, but must 
organize a new company for the new purpose. 

This rule is now almost abrogated. Indiana is the only state 
limiting in express terms its corporations to a single purpose, its 
statutes providing that: “No corporation shall engage in the con- 
ducting of more than one line of business and its allied and inter- 
dependent lines of business.” In both Pennsylvania and Texas 
somewhat the same end is accomplished by an enumeration of the 
businesses that may be conducted by a corporation. In Texas this 
enumeration is extended, requiring over 80 paragraphs to specify 
the different lines of business for which corporations may be formed. 
In some cases the paragraphs provide that two specified lines of 
business may be included in one charter, usually with the thrifty 
proviso that payment of the franchise tax must be made for both 
of the desired “purposes.” It has been held that when purposes are 
thus enumerated in separate subdivisions of the state statutes, cor- 
porations may not include two such subdivisions in their charter 
purposes unless the statute so provides.* 

It has also been held that where the statute enumerates several 
purposes connected by “or,” a single corporation cannot be organized 
for more than one of the enumerated purposes,° unless the intent of 
the legislature was plainly to permit more than one purpose, in which 
case the connective “or” is construed to permit this.® 

While but few states restrict the corporate purposes closely, it is 
sometimes of practical advantage for the incorporators themselves 
to limit the corporate activities. For instance, if a partnership were 


® Burns Ann. Statutes, 1926, sec. 

4Dancy v. Clark, 24 App. Cas. fp. ar Staacke v. Routledge, 175 S. W. 444 
5 Williams v. Citizens’ Ent. Co., 25 Ind. App. 351. : 
® Bush v. State, 187 Ind. 339; People vopRice, 138 N. Y. rsx. 
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incorporated, it might be advisable to confine it strictly to the pur- 
poses of the business already under way. This would prevent any 
subsequent diversion of the corporate activities and resources into 
other and possibly dangerous channels. The corporation could con- 
duct the one business and that alone—it would have no power to 
venture into new and untried fields. 


Comprehensive Purposes.—The general trend of legislation 
is toward liberality both as to the nature of the purposes allowed 
corporations and as to the number of purposes that may be included 
in a single charter, and this ranges from the cautious permission 
of some of the older states, with their numerous reservations, to 
the frank open-handedness of the Island of Porto Rico which states 
with all clearness that the “object or objects” of private corporations 
may be “The establishment of mercantile or industrial enterprises, 
which shall be operated and developed under all forms and within 
all licit combinations which human intelligence and activity may 
suggest or permit, without any other limitation than those imposed 
by the statutes of the United States and the laws of Porto Rico.” ? 

The tendency of corporate organization is to take advantage of 
the liberality of the present-day laws governing incorporation, and 
to secure multiple purposes that are best described as “comprehen- 
sive’—purposes that will permit the corporation to undertake and 
operate any line of business, in any part of the world, and under 
any conditions. It is the natural desire to secure all powers and 
privileges that may be had—not that they are all needed or are to be 
exercised, but unforeseen opportunities may occur when these powers 
will be required. Incorporators are pleased with these extensive 
arrays of possible activities, investors and interested parties usually 
expect them, and as their inclusion is a matter of little difficulty, 
many modern charters in the more liberal states enumerate among 
their purposes almost every conceivable branch of business and every 
kind of enterprise allowable under the statutes. 

In some cases this has been carried to an absurd extreme, but 
when kept within reason the practice has distinct advantages. There 
is no good reason why corporations should not have the same free 
range of business activities that is possessed by individuals or firms, 


7 Corp. Act of 1911, sec. 2. 
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and the effort of the present day is to approximate as nearly as may 
be to this ideal. 

It may be noted, however, that where the impressiveness of a 
lengthy enumeration of purpose is not a desideratum, this wide scope 
of purposes can be attained with equal efficiency and with much 
less trouble by a few general charter statements of comprehensive 
scope. In most cases all the purposes of the most elaborately 
extended charter could be obtained in their full force and efficiency 
by a few well-turned phrases. 


Unlawful Purposes.—In most of the states the statutes provide 
either directly or indirectly that the corporate purposes must be 
lawful. The phraseology in the different states varies—‘‘any lawful 
purpose,” “any purpose for which individuals may lawfully asso- 
ciate themselves,’ any business “not incompatible with an honest 
purpose,” or “not repugnant to the laws of this state”; but the intent 
is the same—a corporation must not be created for unlawful or 
immoral purposes. The legislature of each state has full power to 
determine what shall be a lawful business for the corporations of that 
state, but even should the statutes not contain prohibitions of unlaw- 
ful purposes, they would be denied the proposed corporation as 
contrary to the common or statute law, or against public policy. 

Ordinarily, a charter application containing unlawful powers is 
refused by the state authorities. On rare occasions it happens, 
however, as stated in an earlier chapter,’ that such charters pass 
through. In such case the apparent authorization for illegal purposes 
is void and ineffective and will not protect the stockholders of such 
corporations from any penalties and liabilities that would be visited 
upon the members of a partnership engaged in similar undertakings. 
If it appears that a corporation is formed for illegal or fraudulent 
purposes, the fiction of corporate individuality is disregarded by the 
courts and the acts of the parties dealt with as though no such cor- 
poration had been formed.® 


Purposes Not Permitted.—The general principle that illegal or 
fraudulent acts will not be permitted under the cloak of the corporate 
form any more than to individuals, applies to any attempted cor- 
porate business or occupation in direct violation of law, such as 


Ch. 3, “Nature and Subject Matter of Charter.” 
® First Nat. Bank of Chicago v. Trebein Co., 59 Ohio St. 316. 
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lotteries, gambling, and combinations in restraint of trade. Apart 
from these manifestly illegal or immoral undertakings, any business 
purpose not permitted to corporations under the laws of the particu- 
lar state, as stated earlier in the chapter, cannot be had in that state. 

Where, as sometimes happens, some of the purposes of a charter 
are legitimate and proper and some unauthorized or unlawful, the 
charter is good as to the legitimate portions, but is held non-effective 
and non-existent as to those portions unauthorized by or in conflict 
with the-laws.'° The laws cannot be added to or be overridden by 
a charter provision." 

Purposes, otherwise legal but not among the specified powers or 
purposes of the corporation, are beyond its powers or, as it is termed, 
ultra vires—a subject that is discussed elsewhere.!” 


Constructional Limitations.—In some states the statutes after 
enumeration of a number of purposes for which corporations may 
be formed, conclude the enumeration with some comprehensive 
supplementary proviso, as for instance, “any other lawful business 
or purpose.”. Under the strict rules of statutory construction, when 
specific words are followed by general words, the latter are to be 
understood as applying only to things of the same general kind. 
These supplementing expressions have, therefore, in some cases been 
held to authorize only corporate purposes of the same general nature 
as those enumerated.1? In other cases, employing the better rule 
that the legislative intent must prevail, these general expressions have 
been held to mean just what they say, and to authorize the formation 
of corporations for any desired lawful purpose not included in the 
enumeration.'+ 

There is always a possibility that in the charter application itself 
the detailed enumeration of purposes may be held to exclude those 
not enumerated, or be construed as limiting general statements 
brought in later for the purpose of broadening those powers or of 
securing additional powers. To avoid any such possibility, a clause 
is frequently added to the charter purposes expressly disclaiming 
any such intention on the part of those by whom the application is 
made. For instance, the charter of Dodge Brothers, Inc., concludes 


10 Lewis v. Woodbury, etc. Co., 106, N. Y. Mise. 78. 

1’ Haberer & Co. v. Smerling, 307 Ill. 191. h 
12Ch. 1, “Characteristic Features and Powers of the Corporation.” 
13 State v. Int. Investment Co., 88 Wis. 512. 

14 Brown v. Corbin, 40 Minn. 508. 


44 CORPORATION PROCEDURE [Ch. 5 


some five printed pages of purposes with the statement: “Nothing 
herein shall be deemed to limit or exclude any power, right, or 
privileges given to the corporation by law,” and later adds: “It is 
expressly provided that the foregoing enumeration of specific powers 
shall not be held to limit or restrict in any manner the objects, pur- 
poses and powers of the corporation.” 


Special Charter Provisions 


The Changing Corporate Status.—In the early history of 
corporations in this country, they were looked upon with suspicion 
as the embodiment of monopoly and special privilege. Accordingly 
the first general laws relating to incorporations were harsh. Only 
one purpose was usually allowed, the privileges granted were few, 
and all corporations were to be organized and operated on exactly 
the same lines. If the general laws did not fit the needs of any 
particular corporation, relief could be had only by recourse to a 
special charter or enabling act. 

The corporate charters granted under these earlier laws were 
accordingly—and in some states are still—simple and severe in their 
terms, not allowing cumulative voting, classification of directors, 
powers to purchase and hold stock of other corporations, and the 
many other modifications of the corporate powers and privileges 
open to the modern corporation through special charter provisions 
in the states in which these are allowed. 

The narrow and unnecessary limitations of the earlier corporate 
laws were slowly and grudgingly relaxed, but no marked advance 
was made until New Jersey awoke to the fact that there was no 
inherent viciousness in the corporate form; that on the contrary it 
was a commendable and even necessary adjunct of modern commer- 
cial development, and that instead of being hampered by legislative 
enactment, it was worthy of friendly legislation and encouragement. 
Also, the foresight of New Jersey’s legislators was sufficient to 
perceive the very material advantages that might accrue to the state 
itself from more liberal corporate legislation. 

New Jersey’s lawmakers thereupon proceeded to remodel the 
bare corporation laws existing at that time, so as to allow a plurality 
of purpose, all proper special powers, and a freedom and convenience 
of operation uot theretofore enjoyed by corporations formed under 


a. 
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general laws. To these politic and proper concessions to the reason- 
able business demands of the times is principally due the repute 
—and resulting revenue—which New Jersey enjoyed for many years 
as a state for “outside” incorporation, i.e., a state in which to incor- 
porate, when the state that would otherwise be the natural or most 
convenient state for incorporation is for some reason unayailable, 
or undesirable. 


Special Charter Provisions in New Jersey.—The greater 
scope and freedom of action of New Jersey corporations under the 
new laws were largely due to the express authorization of special 
charter provision as set forth in the following statutory clause: 
“The certificate of incorporation may also contain any provision 
which the incorporators may choose to insert, for the regulation of 
the business and for the conduct of the affairs of the corporation, 
and any provision creating, defining, limiting and regulating the 
powers of the corporation, the directors and the stockholders, or 
any class or classes of stockholders; provided such provision be not 
inconsistent with this act.” 1% 

This enabled incorporators in New Jersey to secure, through 
charters granted under the general laws, powers, privileges and 
regulations formerly possible only under special charters. Other 
states saw the wisdom and the advantages of such a provision, and the 
New Jersey statute has been followed, with more or less variation, 
in many other states. 


Special Charter Provisions in the Various States.—In the 
different states the statutes vary widely in regard to special charter 
provisions. In some states, as in Massachusetts, such provisions 
are not permitted at all; in other states almost. any desired 
provision is permitted in the charter, while in still other states such 
provisions are permitted but are in many directions barred by direct 
statutory enactments. Thus in both New York and New Jersey 
special charter provisions are permitted, but while in New Jersey 
the directors may be given full power to alter, amend or repeal by- 
laws in New York, the directors’ statutory power to adopt by-laws 
in harmony with those adopted by the stockholders, may be neither 
extended nor modified in any way by charter provision. Again, in 
New Jersey the directors may be empowered by the charter to 


15 Comp. Stat., p. 1603, sec. 8 (subdiv. VIT). 
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mortgage any or all of the corporate property without consulting the 
stockholders; but in New York the corporate property may be mort- 
gaged only with the consent of two-thirds of the stockholders of the 
corporation, and any charter provision to the contrary would be 
absolutely non-effective. 

On account of these wide differences as to the special provisions 
allowable in the different states, it is necessary to consult the 
statutes of the particular state when any special provisions are under 
consideration. 


Special Provisions When Not Permitted in the Charter.— 
In those states in which special charter provisions are not allowed, 
many of the desired powers, restrictions or regulations commonly 
forming the subject matter of special charter provisions may be 
obtained by means of by-law provisions... In some matters and 
under some circumstances this may be done effectively, but usually 
the by-laws may be amended or repealed too easily to give provisions 
of real importance the permanence that is desirable. 

Where the statutes do not permit special charter provisions and 
desired provisions of importance cannot be properly or permanently 
included in the by-laws, it is sometimes feasible to incorporate in 
another state where such provisions are permitted, and operate 
thereafter in the state in which the corporate business is to be carried 
on, as a foreign corporation. Outside incorporation for such a 
purpose would be justified only where the special provisions to be 
obtained were of material importance.!® 


Common Objects of Special Provisions——The subject matter 
of special charter provisions found in the charters of prominent 
corporations are given below: 


1. Provisions AFFECTING THE CHARTER: 


(a) Providing that charter amendments may be made at any time by 
the prescribed statutory majority and procedure, stockholders’ 
rights which otherwise might stand in the way, to be sub- 
rogated to these amended provisions. 

(b) Providing that charter amendments shall be made only by unan- 
imous consent of stockholders. y. 

(c) Providing that particular charter amendments, as for instance, 
creation of preferred stock, may be made only by unanimous 


16 See Ch. 77, “Where to Incorporate.” 
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consent, or by some majority larger than the majority required 
by the statutes. 


2. Provisions AFFECTING THE By-Laws: 


(a) Giving directors power to make, alter and repeal by-laws. 

(b) Prescribing certain provisions to be incorporated in the by-laws, 
as for instance, a requirement that a directors’ quorum shall be 
less than a majority of the full membership of the board. 

(c) Prohibiting amendment of by-laws save by unanimous consent 
or by a prescribed majority. 


3. Provisions, AFFECTING STOCK: 


(a) Prescribing some specified classification of stock, as common and 
preferred. A wide variety of provisions come under this head 
affecting almost every relation of the stockholders to each other 
and to the corporation. 

(b) Creating no-par value shares. 

(c) Giving the corporation the right to buy, hold, and sell its own 
stock and the stock of other corporations. 


4. Provis1ons AFFECTING VOTING: 


(a) Prescribing cumulative voting. | 

(b) Depriving preferred, or other special stock of voting power. 

(c) Giving the voting power to preferred or special stock, ordinarily 
non-voting, or even to bonds, on the happening of specified 
things, as the failure to pay regular dividends or interest for 
a certain period. 


5. Provistons AFFECTING DIRECTORS: 


(a) Relating to stock qualification—in some cases providing that 
directors need not be stockholders—in other cases prescribing 
some specified amount of stock they must hold. 

(b) Allowing board meetings to be held outside of the home state. 

(c) Prescribing classification of directors so that but a certain pro- 
portion are elected each year. 

(d) Permitting the number of directors to be changed by by-law 
amendment. 

(e) Permitting the number of directors to be changed only by 
unanimous vote of stockholders, or by a prescribed majority. 

(£) Permitting the number of directors to be increased or decreased 
by action of the board itself. 

g) Permitting the removal of directors at any time by action of the 
stockholders—usually the vacancy so caused to be filled. by the. 
stockholders. j 

(h) Fixing limitations on the amount of corporate indebtedness that 
the board of directors may authorize. 
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(i) Prescribing that resolutions signed by all the directors shall be as 
effective as if passed at a duly constituted meeting, such resolu- 
tions to be entered on minute book under their proper dates as 
the action of the board.” 

(j) Giving the board power to deal with individual directors of the 
company, or with concerns with which directors of the com- 
pany are affiliated, and permitting these directors to participate 
in such corporate action, with or without disclosure of their 
adverse interest in the transaction. 

(k) Giving the board power to appoint an executive and other 
standing committees, with all, or a specified portion, of the 
powers of the board in the interim between its meetings. 

(1) Giving the board power to mortgage or sell corporate property, 
real or personal, without the stockholders’ consent, or with con- 
sent of some specified majority. 

(m) Giving the board power to reorganize the corporation without 
liquidation when authorized thereto by a majority vote of 
stockholders. 

(n) Giving the board power to close up the corporate affairs and 

“to dissolve the corporation when authorized thereto by a 
majority vote of stockholders. 

(o) Giving the board power to organize partnerships with the 
corporation as a participant. 


6. Provisions AFFECTING OFFICERS: 


(a) Permitting the removal of officers at any time by a majority 
vote of the board. 


(b) Prescribing maximum salaries that may be paid officers of the 
company. 


Sundry Special Provisions.——Many other provisions will on 
occasion be incorporated in the charter. This is especially so in the 
incorporation of a partnership or the reorganization or consolidation 
of corporations, when special provisions are often necessary to 
protect the varying interests, or to carry out agreements entered 
into in contemplation of the proposed arrangement. 

[t is, of course, essential that such provisions shall not go counter 
to any law regulating corporations, and it is important that they be 
not such as to involve the corporation in any subsequent deadlock 
or entanglement. At the time of incorporation, there are usually 
very definite desired relations, and in the era of good feeling that 
then usually prevails, these arrangements are sometimes fixed by 
special provision without due consideration of the effect of these 


% Of doubtful legality; see discussion later in chapter. 
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provisions in other directions or at other times. Thus, representa- 
tion on the board is fixed on the basis of individuals, instead of 
interest; salaries are adjusted on the personal basis, instead of a 
service basis; and changes of these charter provisions are guarded 
against by requirements for large majorities. Then through the 
death of some of the parties, the sale of stock to strangers, change 
of industrial conditions, or other mutations, these arrangements, 
desirable at the time, may become highly prejudicial, and the majori- 
ties prescribed by the charter itself stand in the way of the amend- 
ment that would correct the condition. Such a situation may be very 
serious. 


Force and Effect of Special Provisions.—A special provision 
in the corporate charter, if within the statutes, is binding as to the 
corporation, as to its stockholders, and as to those with whom it 
deals, and this without further notice than the existence of the 
provision in the duly filed and recorded certificate of incorporation. 
The mere fact that the charter is “of record” is notice to all parties 
of its contents.*® A stockholder purchasing stock accepts by impli- 
cation all the provisions of the corporate charter, as does also one 
dealing with the corporation; and the corporation itself may not 
overstep the bounds of its charter provisions. 

Special provisions in conflict with the laws of the state as well as 
provisions not permitted by the law are of absolutely no effect.’ . 
There should be no difficulty in avoiding provisions in conflict with 
the law. Usually, if such provisions appear in a certificate of in- 
corporation, it will be refused by the state officials. Provisions not 
permitted by the law, are, at times, more difficult of avoidance, 
depending as they do upon the official and judicial interpretations of 
the statutes.. Thus in New Jersey the statutes expressly permit 
any provision “creating, defining, limiting and regulating the powers 
of the corporation, the directors and the stockholders or any class 
or classes of stockholders; provided, such provision be not incon- 
sistent with this act.”?° The charter of the East Coast Milling 
Company, a New Jersey corporation, provided that any resolution, if 
in writing and signed by all the directors, though not passed at a 
meeting, should be as effective as if the resolution were duly passed at 

18 Dempster Mfg. Co. v. Downs, 126 Iowa 80. 


1® Eastern Plank Rd. Co. v. Vaughan, 14_N. Y. 546. 
20 Comp. Stat., p. 1603, sec. 8 (subdiv. VII). 
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a regular meeting of the board. This provision was held invalid by 
the courts as inconsistent with the statutory requirement that the 
business of every corporation shall be managed by its directors— 
this, according to the court, requiring a meeting with its opportuni- 
ties for discussion of the matters coming up for directorial deter- 
mination.24_ The logic of this decision is open to question, but 
illustrates the difficulties of avoiding provisions that may come into 
conflict with the law. 


21 Audenried v. East Coast Milling Co., 68 N. J. Eq. 450; see also United States v. 
Interstate R. R. Co., 14 Fed. (2d) 328; also discussion in Ch. 22 ‘‘Nature of Directors’ 
Position” under heading “Method of Acting.” 
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CHAPTER 6 


PREPARATION AND FILING OF CHARTER; 
AMENDMENTS 


Preparation and Filing of Charter 


Charter Preparation.—In many states blank forms of charter 
application are furnished by the state authorities. Where this is 
not done, blank forms are usually kept on sale by law stationers. 
Occasionally the prepared forms contain features undesirable for 
the smaller corporations, and these should be eliminated before the 
form is used. For instance, most of the published forms—and 
notably those for New Jersey and Delaware—include the provisions 
of the trust charters whereby the minimum of power is left with 
the stockholders and the rights of the minority are reduced to their 
lowest terms. Such features, while desirable and even necessary 
in the formation of the larger corporations, are not usually desirable 
for the ordinary corporation of small size. 

When these prepared forms are furnished by the state authori- 
ties, they will, of course, be used by the attorneys in charge of the 
incorporation. When they are not supplied by the state authorities. 
it will usually be found that the printed blanks furnished by law 
stationers have received the sanction or approval of the state authori- 
ties, and in that case they should be used or otherwise be closely 
followed. To depart materially from the prepared. form is to invite 
close scrutiny, objection, and resulting delay and trouble. The 
authorities cannot be deemed unreasonable in their preference for 
the forms that have been passed upon, with which they are familiar, 
and which when used enable them the more readily to determine the 
legality and correctness of an application. 

For the attorney versed in corporate organization the required 
provisions of the charter are a comparatively simple matter. All 
he must do is to express the wishes of the incorporators as to these 
matters in proper form. In addition to the usual required provisions, 
he must also include any special provisions desirable for the par- 
ticular corporation and permissible under the laws of the state, | 

st 


52 CORPORATION PROCEDURE [Ch. 6 


and the charter application is then ready for signing and acknowl- 
edgement to be followed by its proper filing and recording in the 
prescribed state and county offices.* 


These formalities, discussed in the present chapter, are in a 


general way similar in most of the states, but as the requirements are 
regulated by statute, the laws and practices of the particular state 
must be consulted for exact details. 


Signing and Acknowledgment of Charter—Each of the in- 
corporators, up to at least the number required by statute, must 
sign, and in most states acknowledge the charter application. In 
some states all the original subscribers to stock must join in its 
execution. In signing the application, initials may be used, if desired, 


for the Christian name, and a subscriber or an incorporator who | 


cannot write may affix his mark.? 

If there are but few incorporators and they come together for 
the signing and acknowledgment of the instrument, the formality 
is a simple one. The acknowledgments are all taken at the one 
time and one notarial certificate serves for all. If this cannot be 
done, but the notarial officer who acts in the matter can visit the 
various incorporators at their offices or residences and take their 
severe! acknowledgments in this way, the one notarial certificate 
will still serve. If, however, the incorporators are numerous, live 
in different places, or for any other reason cannot be easily reached 
or assembled, a separate notarial certificate may be necessary for 
each acknowledgment. 

These acknowledgments may usually be taken by a notary public, 
commissioner of deeds, justice of the peace, or other officer author- 
ized to take acknowledgments to deeds. A party to the charter 
cannot act as notary therein.* If taken in another state, a certificate 
may be necessary as to the due appointment and authority of the 
officer by whom the acknowledgment is taken. The statutes are in 
most cases explicit as to the details of acknowledgment, and as the 


whole matter is one of statutory regulation, these must be closely 
followed. . 


Requirements as to Publication.—In some few states the 
statutes require that at some point in the incorporation procedure the 


1 For forms of gharters, see Forms 1-s. 


2State v. Beck, 81 Ind. 500; Board of Trustees v. Campbell 
3 People, etc. v. Commissioners, 105 App. Div. (N. Y.) Er ig tt Ee Oe 
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proposed charter, or a memorandum of the proposed corporation 
or a notice of the application, must be published under prescribed 
conditions. Thus in Minnesota the certificate of incorporation must 
be published in a qualified newspaper in the county in which the 
corporation has its principal place of business, for two successive 
days in a daily, or for two successive weeks in a weekly paper,* and 
in Iowa a notice of the incorporation containing prescribed details 
must be published once each week for four weeks within three 
months from the issuance of its certificate by the secretary of state.® 

Whatever the requirements, there must be at least a substantial 
compliance, and this is a condition precedent to the corporate exist- 
ence, except where the statutes by express statement or clear impli- 
cation provide otherwise.® 


Procedure for Filing and Recording.—As has been stated, 
the procedure for incorporation varies in the different states, and 
this variation extends to the technical details of filing and recording. 
In some states, as in New York, the charter application together 
with the organization fees and taxes are sent direct to the secretary 
of state. In other states, as in Minnesota, the charter application is 
sent direct to the secretary of state, but the filing fees are paid the 
state treasurer. Again, in some states, as in New Jersey, the charter 
must be filed or recorded with the clerk of the county court in the 
home county of the corporation, before filing with the secretary of 
state. Elsewhere, as in New York and Minnesota, the charter must 
be filed or recorded with the clerk of the county court after its filing 
with the state secretary. 

Whatever procedure is prescribed, it should, as a mere matter 
of course, be closely followed. Usually the required procedure is 
clearly outlined, and there is no good reason for the errors and 
irregularities so frequent in the formalities of incorporation and so 
provocative of litigation. 

It may be noted that a paper is not filed unless it is delivered to 
the proper official, and actually kept and retained by him as “on file.” “ 
A paper for record is copied, and, if only for record, the original 
may then be removed. 


4Gen. Statutes of 1913, sec. 7445. 

5 Code of Iowa of 1924, sec. 8357. 

® Bigelow v. Gregory, 43 oe 197; Holmes v. Gilliland,.41 Barb. (N. Y.) 568. 
4 State v. C. & E. I, Co.,.045 Inds 220. 
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Charter Applications and the State Officials.—The treatment 
accorded the charter applications by the officials to whom they are 
sent, varies in the different states. In some these officials consider 
that as the insertion of unauthorized or improper powers gives no 
legal authority, they are not called upon to decide the legal effect 
of the verbiage employed, and in accordance with these views, accept 
any powers or purposes not openly in conflict with, or glaringly 
outside the intent of the law. In other states, the authorities scruti- 
nize the application minutely, and if its purposes and powers seem to 
exceed the statutory limits, decline to allow the application. In such 
case the application is returned with an explanation or statement of 
the reasons for its refusal. 

If the incorporation papers comply with the requirements of the 
statutes, the secretary of state or other officer to whom they are 
sent for filing has no discretion, and should he refuse to file them 
may be compelled thereto by mandamus.’ He is, however, justified 
in passing upon the legality of a charter application and refusing 
to receive and file the papers if they contain provisions contrary to 
or not permitted by law, or if the papers show that the proposed 
corporation does not fall within the statute under which incorpora- 
tion is sought.® 


Defective Charter Applications——On the other hand, state 
officials not infrequently accept incorporation papers that should be 
rejected. In such cases, should the papers be fatally defective, the 
improper filing does not give the intended corporation any legal 
status. “The ‘filing and recording’ by the secretary of state of 
articles of association, if not such as required by law, has no more 
effect than a registration of a deed not duly authorized or than the 
docketing a judgment confessed without legal requirements; or 
recording a laborer’s lien without complying with the requirements 
of a statute.” 1° 

If the incorporation papers are defective in some details, the 
result of their allowance by the state officials will depend upon the 
nature of the defect. Omissions or irregularities may usually be 
supplied or corrected by prescribed procedure. Material not re- 
quired by the statute will be regarded as surplusage and as not 


§ State v. Taylor, 55 Ohio St. 61; McChesney v. Batman, t21 Ky. 


® People v. eee LIQ VUN.. Ye App. Div. ; People v. Hoe a3 Tl. 
WK, &C.R. R. Co. v, Stroud, 132 N. C. Es 415. : ‘ aet, 
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affecting the validity of the papers as a whole, while any point in 
conflict with the statutes will be absolutely ineffective. 

If any required alteration in a charter, executed but not yet 
allowed by the state officials, is on some non-essential point, and all 
the incorporators agree thereto, it is not usually necessary to redraft 
and re-execute the entire instrument. The change may be made in 
the original instrument either as an interpolation or as a correction, 
and the document be then returned for acceptance in its amended 
form. 

When, however, a required alteration is material, the better 
practice is to have the instrument redrawn and executed afresh by 
the incorporators. 

Where an alteration or an amendment must be made in a char- 
ter that has been filed or recorded, or both, by the state officials, but 
before the organization of the corporation has been completed, it may 
be accomplished in many states by a prescribed and very simple 
procedure, referred to more fully later in the chapter. In states where 
such procedure is not permitted, an amendment of this nature may be 
effected only by the usual formal procedure for amendment of 
charter. 


Issuance of Certificate—In some states when a charter appli- 
cation is approved, a formal charter is issued under the seal of. state 
granting to the corporation the desired rights, powers and privileges. 
In other states the charter application itself, as soon as allowed by the 
state officials and put on file, changes its nature and becomes the 
charter of the then authorized corporation. Its form is not changed, 
but its force is, as it has become an authorization from the state 
for the organization of the corporation with all the powers, privileges 
and characteristic features detailed in the one-time application. 

Where certified copies of the charter are to be filed or recorded 
with state or local authorities, they must, of course, be secured— 
usually from the secretary of state—by those in charge of the 
incorporation as part of the organization routine. It is also usual to 
secure and preserve a certified copy among the archives of the cor- 
poration for use in case of litigation or whenever official evidence of 
incorporation is desirable or necessary. 

The secretary of state or other proper official, will upon application 
and payment of the required fees furnish certified copies of any 
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charter on file or recorded in the state offices. The usual charge for 
this is from 10 to 15 cents a folio (100 words) for copying, and one 
dollar for the certificate under seal. 


Commencement of Corporation Existence—Organization. 
——It is, at times, of importance to know just when a corporation came 
into existence. In many states, as in New Jersey, the statutes are 
very clear—the corporate existence begins at the time that the cer- 
tificate of incorporation is filed in the office of the secretary of state.™ 
In other states, on the other hand, the statutes are ambiguous, as in 
New York, where it is stated that “the certificate of incorporation 
of any corporation duly filed shall be presumptive evidence of its 
incorporation.” 1? As filing the certificate is required in the offices of 
both the secretary of state and the clerk of the county in which the 
office of the corporation is to be located, judicial decision is usually 
necessary in such states to determine at what point the corporate 
existence began. 

It is to be noted that conditions to be fulfilled before the corpora- 
tion may begin business have no necessary effect upon the time when 
the corporate existence began. The corporation may be fully in 
existence and merely awaiting these final formalities that will permit 
it to commence its business operations. 

A distinction is also to be made between the creation—the bring- 
ing of the corporate body into existence—and its organization—the 
definite adoption of a corporate mechanism that will permit the body 
corporate to act and to carry out the purposes for which it was 
formed. 

Obviously a corporation cannot be “organized” until it is in 
existence. The terms “organize” and “organization” are, however, 
frequently used in connection with incorporations to include the entire 
procedure necessary to bring the corporation into existence and to a 
condition of technical operating efficiency. This use is so common 
and so well understood that it cannot be deemed incorrect. It is but 
seldom that the different uses of the terms cause any confusion. 


Charter Amendments 


Reason for Amendment.—Charter amendments are at times 
the result of a hasty or careless preparation of the original instru- 


4 Comp. Stat., p. 1604, sec. 10. 12Gen. Corp. Laws, sec. 9. 
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ment. Also, at times, while the organization of a corporation is in 
progress, conditions change and charter amendments are found desir- 
able or even essential before the corporate organization is completed. 
So frequently does this occur, in fact, that in a number of states, as 
in New York and New Jersey, special and very simple procedure 
permits the amendment of a charter before completion of the corpora- 
tion organization. 

Charter amendments are, however, usually the result of gradually 
changing conditions that require corresponding changes in the charter. 
Arrangements originally very satisfactory are, perhaps, no longer 
workable; old associates die or withdraw and new interests wish to 
come in; additional capital is needed ; new opportunities of expansion 
are found. 

In practice these and many other contingencies continually arise 
and a change of the original charter provisions becomes desirable or 
even necessary. Such changes might be secured, and sometimes are 
secured, where they are radical or where it is desirable to escape old 
conditions, by organizing a new corporation and transferring to it 
on equitable terms the assets and the liabilities of the original corpora- 
tion. Usually, however, the desired changes are secured by amend- 
ment of the charter. 


Subject Matter of Charter Amendments.—The state grants 
the corporate charter, and the corporation must accept it upon the 
state’s terms. These terms in no case give the corporation any inde- 
pendent power of changing the terms or conditions of. its charter. 
It may amend its charter, it is true, but only as to such matters and in 
such manner as permitted by the statutes of the state in which it is 
incorporated. 

The great majority of the states are, however, liberal as to what 
may be done by charter amendment. In many states the specific 
amendiments that may be made are enumerated in the statutes, but 
the limits thus established are then widely extended by some later 
general phrase. Thus New Jersey, after enumerating the most 
common subjects for charter amendments, provides further for “such 
other amendment, change or alteration as may be desired.” It is 
understood, of course, that such amendments will be lawful. Cali- 
fornia, with more precision of language, precludes any misunder- 


"18 Comp. Stat., p. 1612, sec. 27, as amended by Laws of 1921, Ch. 233. 
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standing as to this by specifying “any other amendment not con- 
trary to law.” 

In New York a general authorizing clause comes first, permitting 
a stock corporation “to extend, limit, or otherwise change its purposes 
and powers or other provisions of its certificate of incorporation,” 
and this is followed by a detailed list of changes that may be made. 

In some states the whole matter is covered by a general phrase, 
as in Kansas which gives permission to any corporation organized 
under the general laws to amend its charter within the limits of the 
act “in any of its parts.” ?° 

The most common subject matters of charter amendments are 
as follows: 


1. To provide for— 


(a) Classification of directors 

(b) The purchase and holding of stock of other corpora-~ 
tions 

(c) Cumulative voting 

(d) Preferred stock 

(e) Stock with special voting powers or restrictions 


2. To change— 


(a) Nature of business 

(b) Duration of corporation 

(c) Corporate name 

(d) Number of directors 

(e) Location of principal office 
(f£) Amount of capital stock 

(g) Par value of shares 

(h) Par-value shares to no-par value shares 
(1) Common to preferred stock 
(j) Preferred to common stock 
(kx) Preferences of preferred stock 


Whether any particular charter amendment desired is possible 
under the laws of the state in which the corporation has been or- 
ganized, must be determined by reference to the statutes of that 
state. A charter amendment cannot, of course, be secured in any 


14 Stock Corp. Law, sec. 35(A). 
15 Revised Statutes of 1923, Ch. 17, sec. 215. 
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other state, as no state would have power to modify a charter to 
which it was not a party. 


Procedure for Amendment.—As stated in the preceding sec- 
tion, the corporation takes its charter subject to the terms imposed 
by the state which grants it, and the charter may, therefore, be 
amended only in the manner prescribed by that state. The statutes 
of the particular state must, therefore, be consulted to determine 
what amendments are allowed and the procedure to secure such 
amendments. 

While this is true, there is a general uniformity in the require- 
ments for charter amendment in all the states. The amendment 
must be such as is permissible under the laws of the state, the 
consent of a sufficient number of stockholders must be secured to 
show that the proposed amendment may with fairness be allowed; 
favorable action of the directors must usually accompany the action 
of the stockholders; the corporate assent must be evidenced with 
more or less formality; the application must be submitted to pre- 
scribed state officials with the statutory fees, and by them, if there 
is no valid reason for refusal, the amendment is allowed.1® 

While there is this underlying uniformity in the requirements 
for charter amendment in the various states, there is wide diversity 
of detail. The prescribed procedure for amendment is designed to 
prevent injury and injustice to the stockholders of the corporation 
and to others whose interests might be affected by the desired 
charter change, and the method of securing the desired ends as 
worked out by diverse legislative bodies is naturally different. In 
some states the statutory procedure varies with the nature of the 
amendment. In other states it is uniform, regardless of the nature 
of the amendment. In all cases it is troublesome, and at times 
expensive. 

Thus in New York, to change the corporate purposes at least 
two-thirds of the outstanding shares of the corporation entitled 
-to vote thereon must favor the amendment. On the other hand, 
an amendment changing the number of directors or the location of 
the principal office may be sanctioned by the approval of a bare 
majority of such shares. Likewise certain changes of capital stock 
may be authorized by a bare majority of the shares entitled to vote 


16 or New York charter amendment, see Form 86, 
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thereon, while others require a two-thirds majority and are hedged 
about by further protective provisions.’ 

Also, in New York, if the holders of all the outstanding shares 
entitled to vote thereon are in favor of any proposed amendment, 
no stockholders’ meeting is necessary, the stockholders’ approval 
being sufficiently indicated by their duly acknowledged and attested 
signatures affixed to the certificate of amendment.'* 

In some states the detailed procedure for charter amendments 
is much more involved. Thus, in Indiana any amendment of the 
articles of incorporation requires the approval of four-fifths of the 
shares then outstanding and entitled to vote at stockholders’ meet- 
ings, and this approval must be expressed at a duly assembled 
meeting and thereafter be ratified by the vote of a majority of the 
full board of directors. When this is done, any stockholder object- 
ing to and voting against such amendment may, within a specified 
time, demand the appraisal of his stock and its purchase by the 
corporation at this appraised value.® 

Similarly in each state the procedure for amendment is pre- 
scribed and must be closely followed if the desired amendment is 
to be secured. 

It may be noted that in a number of states, as New Jersey, 
Delaware, New York, and Illinois, amendment before the corpo- 
rate organization is fully completed may be secured by very simple 
procedure—in effect substituting an amended charter for the de- 
fective or unsatisfactory original. In this way new conditions may 
be provided for and the defects of a hastily or ill-prepared charter 
be easily remedied. 


Effect of Amendments.—The adoption of an amendment has 
no further effect than to increase or diminish the powers or re- 
sponsibilities of the corporation, or to modify the regulatory pro- 
visions of its charter, in accordance with the terms of the amend- 
ment. The original charter is still effective, save as it may have 
been modified by the amendment, and both the original charter and - 
the amendment must be consulted to ascertain the charter powers, 
privileges and conditions of the corporation under its amended 
charter. . 

17 ace Corp. Law, sec. 35. 


18 [hid 
19 Burns’ Ann. Stat., sec. 4056. 
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Rule as to Fundamental Changes.—When a charter amend- 
ment is authorized by the laws of a state, a corporation of that 
state may obtain such.amendment if the prescribed majority of 
its stockholders agree, even though all the rest of its stockholders 
oppose the change, provided only that the permissive statute was 
-n force at the time that the corporation was organized. If, how- 
ever, the permissive statute was enacted after the formation of 
the corporation and the amendment is a fundamental change, not 
in furtherance of the objects of the corporation, it cannot be im- 
posed upon dissenting stockholders.*° 

For instance, if a corporation were organized for the purpose 
of operating a flouring mill, the subscribers to its stock would 
invest their money to this end and.to no other. If there is, though, 
at the time, a statute permitting a change of the corporate purpose 
by a prescribed majority, such majority may amend the charter 
to extend or change the business of the corporation, because the 
subscriptions to its stock were made with the knowledge of this 
possibility of a change of purpose, and there was therefore an 
implied consent. If, however, the statute was passed after the cor- 
poration was organized, a fundamental change of purpose, as for 
instance, the substitution of the manufacture of pianos for the 
manufacture of flour could not be made, even with the prescribed 
statutory majority as against the opposition of the minority stock- — 
holders of the corporation, because such change had not been agreed 
to among the incorporators either by implication or otherwise at 
the time the corporation was formed, and vested rights having 
arisen, these changes could not thereafter be forced upon any stock- 
holder without his consent. To do so would be to violate the 
agreement of the charter that the stockholders’ money should be 
devoted to the purposes specified therein and to nothing else.?1 


Power of State to Amend Charters.—In all the states, either 
by: constitutional or statutory provision or by both, the power is 
reserved to the state to alter, amend or repeal the corporate char- 
ters granted under the general law of that state. In some few 
states, restrictions are imposed upon this power of the state over 
corporate charters, as in Pennsylvania, where the constitution pro- 


20 In ve Newark Library Assn., 64 N. J. L. 217; Troy, etc, R. R. Co. v. Kerr, 17 


Barb. (N. Y.) 581. 
2L Am. Seating Co. v. Bullard, 290 Fed. 896. 
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vides that the power must be exercised in such manner “that no 
injustice shall be done to the corporators.” ?* Usually, however, 
the power reserved is broad. Thus, in New Hampshire the statutes 
provide that the legislature “may at any time alter, amend or re- 
peal the charter of any business corporation, or the laws under 
which it was established, or may modify or annul any of its fran- 
chises, duties and liabilities.” 28 New Jersey’s reservation of power 
is even more complete. “The charter of every corporation, or any 
supplement thereto, or amendment thereof, shall be subject to al- 
teration, suspension and repeal, in the discretion of the legislature, 
and the legislature may at pleasure dissolve any corporation.” + 

Broad as the reserved powers of the states are as to corporate 
charters, they are not as unrestricted as the wording of the reser- 
vations would seem to indicate, for: “The power of alteration 
and amendment is not without limit. The alterations must be rea- 
sonable; they must be made in good faith, and be consistent with 
the scope and object of the act of incorporation. Sheer oppression 
and wrong can not be inflicted under the guise of amendment or 
alteration. Beyond the sphere of the reserved powers, the vested 
rights of property of corporations in such cases, are surrounded by 
the same sanctions and are as inviolable as in other cases.” 2° 

It is also to be noted that the usual limitations on the state’s 
power to alter, amend and repeal charters do not restrict its power 
to enact laws for the general welfare of its citizens—its police 
powers, as they are termed, even though these in effect materially 
alter or even annul charters and the rights vested under these char- 
ters. 


2 Art. XVI, sec. 10. 
°3 Public Laws, 1926, Ch. 225, sec. 74. 
24 Comp. Stat. (1910), p. 1600, sec. 4. . 
“ A Shields v. Ohio, 95 U. S. 319, 324; see also St. Louis, ete. Ry. Co v. Paul, 173 
sina OAs 
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CHAPTER 7 


NATURE AND EFFECT OF BY-LAWS 


Nature of By-Laws 


By-Law Functions.—A corporation is governed and regulated, 
first, by the laws of the land; second, by the provisions of its char- 
ter; and third, by its by-laws. These by-laws are its quasi-perma- 
nent rules for the control and management of its own affairs. They 
are to be distinguished, on the one hand, from the provisions of 
its charter, which may only be changed by the formal statutory 
procedure for charter amendment, and, on the other hand, from 
the less permanent and easily changed provisions of motions and 
resolutions. 

When the incorporators meet pursuant to the authorization of 
their charter for the organization of the new corporation, both the 
general laws and the charter exist for their guidance and for the 
government of the new corporation. To these must be added 
by-laws to provide for such details of organization, administration, 
and business routine as are not prescribed by the laws nor pro- 
vided for in the charter. This is the first and most important func- 
tion of the by-laws. 

Beyond this any special provisions for the regulation of the 
particular corporation, its directors, officers, or membership may 
be incorporated in the by-laws when such provisions are not per- 
mitted in the charter, or when the permanence of a charter pro- 
vision is not desired. 

In addition, the by-laws are also frequently so drawn as to 
constitute a systematic statement of the more important working 
details of both the general law, so far as these affect the corpo- 
ration, and its charter. This is not done with any idea of adding 
to the force or effect of these higher authorities, but merely as a 
restatement of their provisions, the by-laws being thereby ren- 
dered a more complete code for the guidance of the corporate 
officials and stockholders. 

This use of the by-laws is at times of considerable importance, 
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helping to secure the observance of statutory and charter provi- 
sions, which, if not in such accessible form, might be overlooked 
or forgotten. 


Relations of By-Laws to Statutes and Charter.—The right 
of a private corporation to enact by-laws is a common law right 
inherent in and incidental to its existence. At the same time these 
by-laws to be effective “must be reasonable, and for a corporate 
purpose, and always within charter limits. They must always be 
strictly subordinate to the constitution and the general law of the 
land. They must not infringe the policy of the State nor be hos- 
tile to public welfare.” 1 

In many states matters formerly left to by-law regulation, such 
as certain details of the annual meeting, voting powers, proxies, 
quorum, transfer of stock, and the like, are now regulated more 
or less fully by the statutory law. In these states the by-laws may 
make such additional requirements in harmony with the statutes 
as the stockholders see fit, but cannot, of course, vary the statutory 
provisions. 

By-laws must also be subordinate to and in harmony with the 
provisions of the corporation charter.2. They may add any require- 
ments not in conflict with the charter and otherwise lawful that the 
stockholders may desire, but any provisions contrary to those of 
either the statutory law or charter are void. 


Relations of By-Laws to Resolutions and Motions.—While 
by-laws are subordinate to the laws of the land and to the charter 
of the corporation, they are, speaking generally, superior in .au- 
thority to resolutions and motions. Hence, if a motion or resolu- 
tion conflicts with a by-law, the by-laws will prevail and the motion 
or resolution, so far as it conflicts, is void. 

The distinction between the authority of a by-law and a motion 
or resolution is not, however, always clear. One statement of the 
difference holds that a resolution applies to a single act of the cor- 
poration, while a by-law is a permanent and continuing rule, which 
is to be applied on all future occasions. This is, however, too 
broad. If a by-law app‘ies to but a single act of the corporation, 


1 People v. Chicago Live Stock Ex., 170 Ill. 556, 570. 
2 Kearney v. Andrews, 10 Eq. 70 
8 Flaherty v. Benevolent Society, 99 Me. 253. 
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as for instance, to the election of the first board of directors, it is 
still a by-law. Also if a resolution applies to more than one act, 
as for instance, a resolution calling for a monthly report from the 
treasurer as to the financial condition of the company, it is still 
a resolution; or if a resolution be of continuing effect, as a reso- 
lution of the board authorizing the treasurer to sign checks on 
behalf of the corporation, it is not necessarily a by-law. 

To go further, it has been held that if a motion or a resolution 
of suitable subject matter not in conflict with any existing by-law 
were adopted with the formality incident to the adoption of a by-law, 
it would be equal to a by-law in dignity and in effect and would 
in fact be a by-law; “the mere fact that a by-law is in the form 
of a resolution does not render it any the less a by-law.” 4 

As a motion or resolution may at times have the effect of a 
by-law, the distinction between motions and resolutions, if it is 
to be made, must be based upon the circumstances of the par- 
ticular case. If, for instance, the stockholders alone have power 
to adopt by-laws, a motion or resolution of the directors in con- 
flict with a stockholders’ duly adopted by-law must of necessity 
fail. And, in such case, a motion or resolution of the stockholders 
themselves could not prevail over a duly adopted by-law, unless 
adopted with the same formality and majority vote required for 
a by-law, and with intent that it should prevail. 


By-Laws and Regulations.—By-laws are intended to regulate 
the action of the corporation and the rights and duties of its mem- 
bers amongst themselves. They are self-imposed rules, resulting 
from an agreement or contract between the corporation and its 
members to conduct the corporate proceedings in a particular way. 
They are not intended to apply to, control or interfere in the least 
with the rights and privileges of outsiders—of those who are not 
stockholders.® In this they differ from the rules and regulations 
frequently adopted by corporations for the purpose of regulating 
their transactions with the public, or their employees, or even with 
their own stockholders, as outsiders. 

Thus the by-laws will usually prescribe the manner of voting 
for directors, the notice to be given of meetings, the powers of the 
president—all this is within the province of the by-laws, and usu- 


4 Drake v. The Hudson River R. R. Co., 7 Barb. (N. Y.) 508. 
6 Bank v. Pinson, 58 Miss. 421. 
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ally is not affected by the character of the company. Regulations, 
on the other hand, are usually intended to apply to outsiders—that 
is, they have no special application to the members of the corpora- 
tion, and they are apt to vary with the character of the corpora- 
tion. Thus a railroad company will prohibit smoking in certain 
of its passenger cars or will require passengers to exhibit tickets 
when reasonably requested. Or a corporation conducting a de- 
partment store will establish various rules and regulations for the 
guidance of those who wish to purchase on credit, for the ex- 
change of unsatisfactory goods, and for the government of em- 
ployees. All such rules and regulations are sustained when rea- 
sonable.6 A stockholder in any such corporation, however, while 
held to have notice of the provisions of its by-laws,’ is not, in the 
absence of proof to the contrary, held to have notice of its rules 
and regulations.® 

Usually the rules and regulations of a corporation are prescribed 
by its directors under their general powers to manage the corpo- 
rate business, and the distinction between these rules and regula- 
tions and the by-laws is clearly marked. There are, however, 
certain matters that might properly be regulated by either a by-law 
provision or a rule. Thus the signature to checks, drafts and 
other corporate instruments is usually prescribed by the by-laws. 
If not so prescribed, the directors would have full power to act 
in the matter as a detail of the management of the business, and 
their requirements as to such signatures would control unless and 
until overridden by an authoritative by-law. 


Requirements for Validity of By-Laws.—The ordinary busi- 
ness corporation has wide scope and much freedom as to the method 
of adoption and the subject matter of its by-laws. Certain general 
rules must, however, be observed if its by-laws are to be valid and 
are to be legally effective. These rules are as follows: 


1. By-laws must be properly adopted. 


Any requirements provided by the statutes or the charter for the 
adoption of by-laws must be followed. Thus, in Missouri and some 
other states the statutes provide that by-laws regulating the election 


I D: aniel v. Ry Co. 64 N. J. L. 603; Walker v. John Hancock Life Ins. Co, 75 
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of directors shall not be valid unless adopted at least 60 days before 
the day appointed for the election of directors.2 Also the charter 
will not infrequently provide that the vote of a certain majority of 
the stock is necessary for the adoption of by-laws. If both the 
statutes and the charter are silent on the subject, the corporation may 
follow any fair requirements as to adoption that it sees fit.1° 


2. By-laws must not conflict with the law of the land nor with 
the corporation’s own charter. 


This is merely a statement of the elementary fact, referred to 
earlier in the chapter, that the superior authority controls. It may be 
noted, however, that while by-laws cannot enlarge the powers con- 
ferred upon a corporation by statute or charter, or relieve it of any of 
the duties or liabilities imposed thereby, they may limit the corpora- 
tion in the exercise of some of the powers given to it, or possessed 
by it under its charter. Thus the by-laws may limit the corporate 
business to certain lines though the charter authorizes much wider 
activities, or the by-laws may place a limit on the corporate indebted- 
ness though the charter does not. In any such case the limitations 
imposed do not limit the corporate powers directly, but do so indirectly 
by restraining and limiting the directors and executive officers in their 
exercise of the corporate powers. The acts are as fully within the 
corporate powers as before, but the officers of the company are for- 
bidden to go beyond the prescribed limits, and the prohibition is, as 
to them, effective. 


3. By-laws must conform to the requirements of public policy 
and the public welfare. 


An individual will not be allowed to do things contrary to public 
policy or detrimental to the public welfare, and neither will the 
corporation. Thus by-laws operating in unreasonable restraint of 
trade have been held invalid, as when they attempted to dictate with 
whom stockholders should deal, or imposed unreasonable restrictions 
upon the transfer of stock." 


4. By-laws must not impair the vested rights of stockholders. 


® Revised Bian es of 1919, sea. 9748. 
10 See Ch. “Adoption, Amendment, Repeal of By-L #; ; 
11 Finch v. piacoenia ah coal Col, 146 Ill. App. (8, Bicte Baumohl v. Goldstein, 95 
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This seems obvious, but not infrequently the attempt is made to 
pass by-laws of such a nature, or so amend those already in existence, 
that the rights of stockholders would be injuriously affected. Thus, a 
by-law passed by a creamery association prescribed the manner in 
which its stockholders should dispose of their milk and on their 
failure to comply with its requirements, or to show satisfactory 
reasons why they did not comply, provided that their stock should be 
forfeited. The by-law was held invalid as to those already stock- 
holders of the company and not assenting to the passage of the by- 
law, on the ground that it might work a forfeiture of their vested 
property rights.” 


5. By-laws must operate equally as to all individuals of the 
class or classes to which they apply. 


The operation of a by-law must be the same in respect to all 
members of the class or classes to which it applies—that is, it must 
not affect or be directed against particular individuals. This is true 
as to any law. The principle would not interfere with the operation 
of a reasonable by-law properly adopted and legally effective as to 
its subject matter, because it applied to a class composed of but one or 
a few individuals. To be ineffective under the rule it must be dis- 
criminatory in its nature. For instance, a so-called by-law, adopted 
by certain directors of a corporation denying another director access 
to the corporate books was held invalid as directed against an 
individual.'8 


6. By-laws must be reasonable. 


As in the case of any law, a by-law to be sustained must be reason- 
able. It will not, however, be held invalid or unreasonable unless the 
fact is obvious; it must not be a mere matter of opinion on which 
intel‘igent and unprejudiced minds might differ.* Whether a by-law 
is reasonable or not is a question of law to be determined by the 
court.® Nor will the fact that a by-law is inconvenient or em- 
barrassing in its administration, or in its effects, cause it to be re- 
garded as ‘unreasonable and, therefore, invalid.4® Thus, a by-law re- 
quiring the closing of the stock books for transfer a week or even 


122 March v. Fairmount Creamery ode 32 Pa. Sup: Ct) 517. 
13 People v. Throop, 12 Wend. (N. Y') 183, 186. 
14 People v. Ittner, 165 Ill. App. 360, 367. 
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a month before the annual meeting would be reasonable and in most 
states capable of enforcement; but a by-law requiring the stock 
books to be so closed for six months before the annual meeting would 
ordinarily be unreasonable and incapable of enforcement. 


By-Laws Valid in Part.—While a by-law must conform to the 
foregoing requirements in order to be valid, it does not necessarily 
follow that it is void in its entirety because a part of it does not con- 
form. Ifa portion of it is unobjectionable and is capable of enforce- 
ment independent of the invalid portion, the by-law will be sustained 
as to the good part and be voided as to the remainder.” If the good 
cannot be separated from the bad, the by-law will be void in its 
entirety. 


By-Laws as Contracts.—By-laws duly adopted are held to 
constitute a contract between the corporation and its stockholders.§ 
This, however, is in a very technical sense. As a practical matter, 
the by-laws under ordinary circumstances are merely rules for the 
internal government of the corporation and possess but a few of the 
usual attributes of a contract. 

Under certain circumstances, however, by-laws may and do be- 
come contracts in the ordinary use of the word between the corpora- 
tion and its stockholders or as between the stockholders themselves, 
such by-laws having subject matter, proper parties competent to con- 
tract, sufficient consideration, and in short, every element of a legal 
contract. Where this is the case, the doctrine of vested rights applies 
and such by-laws may be amended or repealed only with due regard 
to the rights that have grown up under them. 

For instance, if a by-law is adopted as a part of the original 
organization of a corporation and is agreed to by all the stockholders, 
and subscriptions are made and money paid in consideration of or 
dependent upon the particular by-law, it becomes a contract between 
the stockholders and may not be changed except by consent of all 
the parties. Such conditions not infrequently arise. Thus, certain 
independent concerns formed a corporation, turning over to it their 
respective properties and businesses and taking in exchange stock of 
the new corporation. The original by-laws, agreed to by all the 
stockholders, provided that cumulative voting should obtain—this 


17 Amesbury v. Bowditch Mut. Fire Ins. Co., 6 Gray (Mass.) 596. 
18 Flint v. Pierce, 99 Mass. 68. 
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for the purpose of insuring representation on the board to each of the 
consolidating interests. It was also provided that the by-laws should 
not be amended or repealed unless by vote of two-thirds of the entire 
stock. Later a bare majority of the stockholders endeavored to repeal 
the provision for cumulative voting, but on appeal to the courts were 
prevented from so doing, the decision holding the provision to be a 
good contract, not to be abrogated save by the specified majority of 
two-thirds.!® 

It is also to be noted that a by-law ordinarily invalid as a by-law 
may, if legal as to its subject and if the stockholders have agreed to 
it, be enforceable as a contract between the corporation and its stock- 
holders, or as between the stockholders.2° “Such a regulation, as 
a technical by-law enacted by a majority of the stockholders, might be 
void or voidable; while as a contract entered into by all the stock- 
holders it might be valid. A void by-law may become a valid con- 
tract.” 71 Thus, the by-laws of a corporation provided that stock 
should not be sold to outsiders until after a written offer of sale had 
been made to the corporation and its stockholders. It was claimed 
that the by-law was void for various enumerated reasons. In pass- 
ing upon the matter, the court stated that it was not necessary to con- 
sider the validity of the by-law as a by-law—‘‘it can be sustained as an 
agreement entered into between all the parties in interest. It should 
be noted that we are not called upon here to determine the effect of 
such a by-law upon a stockholder who had not given his assent to its 
adoption, or upon a transferee of stock, who in good faith, for value 
and without notice, had become an owner of shares in the corpora- 
tion. We are now dealing only with stockholders who themselves, 
voluntarily and for their own benefit and protection, enacted the by- 
1 ee oe ‘The stockholders are not in a position to complain, for 
they were all willing parties to the transaction and are therefore 
estopped to deny its validity.’ ” °° 


Effect of By-Laws 


Mandatory and Directory By-Laws.—As to observance and 
enfaqrcement, by-laws may be divided into those that are mandatory 
and those that are merely directory or declarative. 


19 Loewenthal v. Rubber Reclaiming Co., 52 N. J. Eq. ; “€ i 
silver Mining Co., 78 N. Y. 159. 3 , é (oi ithe ga 
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In the case of a mandatory by-law the non-observance of its in- 
structions renders the act performed or the thing done void and of 
no effect. In the case of a directory law, on the other hand, the non- 
observance of its instructions does not render the act performed or 
the thing done void and of no effect. 

Thus, a by-law prescribing ten days notice of special meetings 
of stockholders is mandatory, and unless ten days notice is given, the 
meeting held without the prescribed notice is not legally called and its 
proceedings are void or voidable. On the other hand, a by-law pro- 
viding that this notice be served personally on each stockholder en- 
titled to be present is purely directory, and any other method of notice 
that adequately notifies the stockholders may be employed without in 
any way affecting the validity of the meeting or the business trans- 
acted thereat. 

The reason for this difference between mandatory and directory 
provisions is found in the nature of the thing to be done. Thus, in 
the instance cited, if the prescribed time of notice were shortened 
or if notice were omitted without the consent of all of those entitled 
to be present at the meeting, some of them might thereby be pre- 
vented from attending, with resulting injury to their interests. The 
giving of sufficient notice is, therefore, essential and the provision 
that it be given mandatory. On the other hand, there would ordi- 
narily be no injury of any kind to those entitled to be present if they 
were notified in some other way than that prescribed by the by-laws, 
if the notice were equally adequate. The provision as to the manner 
~ of notice is not, therefore, “of the essence” and is merely directory. 


Force and Effect of By-Laws as to Stockholders.—In law 
no one is allowed to plead ignorance of the law. Likewise no stock- 
holder or member of an organization can plead that he does not know 
the provisions of the by-laws that govern him in his relations to it. 
It is his business to know the by-laws of the organization of which 
he is a member or in which he holds stock, and the law assumes that 
he does know them, and therefore, that he is bound by them.?8 

This presumption of notice is conclusive so far as a stockholder’s 
relation as a stockholder is concerned, and not to be overturned by 
evidence that he had no such knowledge ** save where his ignorance 
of the by-laws is due to fraud or carelessness on the part of the cor- 


23 State v. Shaw, 103 Ohio St. 660, 669. 
24 Benes vs. Supreme Lodge, 231 Ill. 134, affg. 135 Ill. App. 314. 
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porate official.2 And the stockholder is subject not oniy to the by- 
laws existing at the time he becamé a stockholder or subscriber to 
stock, but to such as may from time to time be enacted thereafter so 
long as these are within the power of the corporation and are legally 
adopted.*® 

It is to be noted that this presumption of knowledge of. the cor- 
porate by-laws does not go beyond the stockholder’s relations to his 
corporation as a stockholder. In ordinary business transactions with 
it he stands on the same footing as an outsider. Thus, a stockholder 
of the Western Union Telegraph Company brought suit against it 
for damages on account of an error in transmitting a telegram which 
resulted in delay and loss. The corporation took the position that 
the plaintiff being a stockholder was chargeable with notice of a 
resolution printed on the defendant’s telegraph blanks limiting its 
liability to the amount received for sending the telegram. The court 
held the company liable, stating that “a shareholder in a corporation 
is not chargeable with constructive notice of resolutions adopted by 
the board of directors, or with provisions in the by-laws regulating 
the mode in which its business shall be transacted with its customers, 
and the plaintiff’s rights arising out of defendant’s contract to trans- 
mit the message were in nowise limited by its regulations or by-laws 
not brought to the plaintiff's knowledge.” 27 


Force and Effect of By-Laws—As to Third Persons.—The 
rule of presumptive knowledge of the by-laws of a corporation does 


not apply to third persons.*8 They are bound, however, in their deal- - 


ings with the corporation where they can be shown to have notice 
of its by-laws. Thus it was held that where a manager had been em- 
ployed for a year and had knowledge of a by-law provision author- 
izing the removal of that official whenever deemed for the best in- 
terests of the company, he was bound by the by-law and could not 
recover when removed before the close of the year.”® 

In some states, as in lowa and Idaho, the corporate by-laws must 
be “posted” or be open to public inspection, and it has been held that 
this is constructive notice to third parties of their contents ; that is, 
if third parties plead ignorance of the by-law provisions of a corpora- 

2% Smyth v. Supreme Lodge, 220 Fed. 438. 

*6 Parish v. N. Y. Produce Exchange, 169 N. Y. 34. 

27 Pearsall v. W. _U.. Tel. Co., 124 N. Y. 286, 266. 


28 Pearsall v. W. U. Tel. Co., 124 N. Y. 256. 
29 Rundell v, Elevator Co., 210 Mich. 642, 
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tion, the burden of proof is on them to show that they had no such 
knowledge.*° Also, in Pennsylvania it has been held that, with cer- 
tain exceptions, the existence of by-laws specifying the duties and 
powers of corporate officers is notice to third persons dealing with the 
corporation—that upon the adoption of such by-laws they “become 
written into the charter and . . . . put such parties upon notice in 
treating with such officers” *1 and actual knowledge of the existence of 
such by-laws need not be shown.*? In some few other states a some- 
what similar position has been taken by the courts, but the general 
rule obtains that, save as to by-laws expressly required by statute or 
charter, third persons are not held to have notice of the corporation 
by-laws unless evidence to the contrary can be shown. 

Third parties may receive actual notice of by-laws in many ways. 
If, for instance, a by-law is recited in a particular contract, it is 
actual notice to the parties to that contract. Or where the sale of 
stock is restricted or a lien in favor of the corporation is reserved 
on stock by means of a by-law provision, and the by-law is printed 
on the stock certificates, the holder of such stock is held to have 
actual notice.*? Likewise where by-laws are printed on or attached 
to a policy of insurance, the policy holder is held to have actual 
knowledge of such by-laws.?+ And a copy of the by-laws furnished 
a party dealing with a corporation is, of course, good notice.?® 


Enforcement of By-Laws.—In a number of states monetary 
penalties for violations of by-laws are expressly permitted by the 
statutes. These range from $20 for each violation, as in Pennsylvania 
and Wisconsin, to $100, as in Montana and Oklahoma. In states 
where the statutes are silent, the authority to impose such penalties is 
doubtful. “We are very much inclined to question the authority of 
any private corporation in this state, or at least of any private stock 
corporation, without express legislative authority, to impose fines for 
the violation of its by-laws for which the incorporator may be sued 
and amerced in his property..... But I have failed to find a 
reported case in this country where recovery has been had for a fine 
imposed by a by-law of a private corporation.” °° 


30 Des Moines Nat. Bank v. Warren County Bank, 97 Iowa 204. 
81 Millward-Cliff, etc. Estate, 161 Pa. 157, 163. 

82 Putnam v. Ensign Oil Co., 272 Pa. 301. 

23 Farmers, etc. Bank v. Haney, 87 Iowa tot. 

24Cannon v. Farmers Mut. F. Assn., 58 N. J. Eq. 102. 

% Hallenbeck v. Casket Co.. 117 Mich. 689. 

26 Monroe Dairy Assn. v. Webb, 40 App. Div. (N. Y.) 49, 51. 
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It may be said generally that the enforcement of by-laws by 
means of penalties is always of doubtful wisdom. Cases may arise 
where penalties may be profitably employed, but usually such meas- 
ures are futile and inadequate. The best assurance for the observance © 
of by-law provisions is found in the results that follow their neglect 
or violation. Thus executive and subordinate officials render them- 
selves liable to removal for disobedience of by-laws.** If execu- 
tive officers or directors violate by-laws, they take the risk of in- 
volving themselves in litigation and in liability for any resulting 
damage,** also to removal from office. By-laws prescribing how stock 
is to be issued and who may sign it enforce themselves, for stock- 
holders would not accept stock issued otherwise, and even if they did, 
the parties issuing it improperly might involve themselves in serious 
liability. If the secretary refuses to send out prescribed notices, he 
renders himself liable to removal. If he sends out false or mis- 
leading notices, he may incur damage suits and even criminal 
prosecution. 

This added to the fact that most by-laws are directory only and 
that it is easier to observe them than to do what is to be done in 
another and possibly illegal manner, renders it in most cases entirely 
unnecessary to prescribe specific penalties for by-law violations. 

Directors as a body very frequently override or fail to observe the 
by-laws. In such case any objecting director should relieve himself 
from liability by protesting and asking that his dissent be recorded 
in the minutes. 

Directors voting in favor of a violation of the by-laws or acquiesc- 
ing in neglect to enforce by-laws, may make themselves liable to the 
corporation for’ all damages resulting from such action.®® 


Inspection of By-Laws.—It is a perfectly well-settled principle 
of law that a stockholder is chargeable with notice of the by-laws of 
his company and is bound by their terms, and it necessarily follows 
that he has the right to inspect these by-laws at reasonable times and 
under reasonable conditions. 

Probably on account of the self-evident nature of the proposition, 
it has but seldom come before the courts. In a New York case 4° in- 
volving a stockholder’s right to inspect the by-laws, and resolutions 


87 Welch v. Passaic Hospital, 59 ye lt ts 142. 
88 Williams v. McKay, 46 N. fe 


eee Bldg. Assn. v. Corb e. . J. Eq. 383; Campbell v. Watson, 62 N. J. 
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Eq. 3 


Chi] EFFECTS OF BY-LAWS 75 


having the force and effect of by-laws, the court in granting the ap- 
plication first states: “It is clear that the petitioner is not entitled 
to the inspection of the by-laws and resolutions as a matter of right,” - 
and that the granting or refusing of the application rests “in the 
sound discretion of the court,’ but then adds: “The by-laws con- 
stitute a part of the contract between the stockholder and the corpora- 
tion and are binding upon both. 

“Tt must be a strong case, therefore, which would interpose to 
prevent a stockholder from an opportunity to examine the by-laws 
of the corporation, and thus inform himself of the terms of the con- 
tract into which he has entered. He ought to be permitted to know 
the extent and terms of his obligations and the tenure upon which he 
holds his property.” 

It would seem from the nature of the case that a stockholder 
is entitled to the inspection of the by-laws as a matter of right. It is 
hard to imagine any possible condition that would justify the refusal 
of the stockholder’s wish “to inform himself of the terms of the con- 
tract into which he has entered,” or to ascertain “the extent and terms 
of his obligations and the tenure upon which he holds his property.” 44 

In the larger corporations it is customary to print the by-laws for 
distribution among the stockholders. In the small corporations type- 
written copies take the place of printed copies, and perhaps but a few 
cop‘es are prepared for the use of the corporation officials. In many 
cases the set of by-laws entered in the minute book constitute the only 
record, and the stockholders then gain their knowledge of the by-laws 
from an inspection of this official copy. 


Interpretation of By-Laws.—By-laws are to be construed in 
the same manner as statutes, contracts and legal instruments 
generally.4? The recognized rules for the construction of statutes, 
-contracts and legal instruments generally are as follows: 


1. Words are to be taken in their usual and best-known 
signification, i.e., their plain and literal meaning. 

2. If the meaning of words or expressions is dubious, it may be 
established from the context. 

3. Words are always to be interpreted in connection with their 
subject and with reference to the reason and spirit of the 


41 Matter of Coats, 75 App. Div. (N. Y.) 567, 568. 
42 Roxbury Lodge v. Hocking, 60 N. J. L. 439. 
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instrument; i. e., if two meanings may be given, that mean- 
ing should be adopted which is in harmony with or in 
pursuance of the intent of the instrument. 

4. Literal construction is to be avoided if it leads to absurd 
or unreasonable interpretations. 

5. The intent of the instrument should always be considered 
and that construction adopted which will carry out its 
intent rather than another that would make it void. Of 
the two meanings reasonably deduced from its language, 
that will be preferred which will make the instrument 
legal, valid and reasonable.*? 

6. By-laws should not have a retrospective action—unless no 
other meaning can be annexed.*# 

7. When a by-law must be taken in its entirety, and part is 
void, the whole is void. If, however, it is separable, the 
fact that part is void will not affect the validity of the 
other part.*® 


It may also be said that as the corporation itself prescribes its 
by-laws and adopts their phraseology, by-laws should be construed in 
favor of the individual and against the corporation. 

Some variation of the general rules of construction controlling in 
the case of legislative acts, obtains in regard to by-laws, due to the 
fact that societies or corporations may, by their own acts, give a 
practical interpretation of their by-laws and this interpretation should 
then prevail. 

43190 Cyc. 352. 


44 Roxbury Lodge v. Hocking, 60 N. J. 
4 Amesbury v. Bowditch, etc. Ins. Co., in Wiss) 596. 


CHAPTER 8 


PREPARATION OF BY-LAWS 


Purpose of By-Laws.—“By-laws are rules to regulate the man- 
agement of the affairs of the corporation, that it may more readily and 
conveniently fulfill the purposes for which it was created.” 4 

Provisions for the regulation of the corporation are commonly 
found in both the statute law and the charter, but these are for 
the most part general in their nature. There are few, if any, of the 
specific details essential for the proper corporate operation, and for 
these recourse must be had to the by-laws. These specific pro- 
visions for the conduct of the corporation constitute the greater por- 
tion of the by-laws. 

Speaking generally, the by-laws regulate the meetings of stock- 
holders and directors and the procedure thereat, define the duties and 
powers of directors and officers, prescribe the method of issuing and 
transferring stock, and provide such other details of corporate pro- 
cedure and management as should be fairly permanent and con- 
tinuing. 

Also as stated in the preceding chapter, the by-laws are fre- 
quently used to restate and perhaps elaborate provisions of the statute 
law and requirements of the company’s charter that apply and must 
be observed in the routine of corporate procedure—not to strengthen 
these requirements in any way but merely as a convenient and 
effective method of preventing them from being overlooked and 
forgotten. 


Statutory Requirements.—The statues relating to by-laws are, 
for the most part, permissive, or expressly confer the power to make 
by-laws, taking it for granted that the power will be exercised. In 
some states, however, as in California, the statutes provide that cor- 
porations must—and usually within a specified period after their 
formation—adopt a code of by-laws for their government, and that 
these by-laws duly certified must be copied in a “book of by-laws” or 
be “posted” and be open to public inspection thereafter. 


1 Germania Iron Co. v. King, 94 Wis. 439, 441. 
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Whatever the statutory requirements may be, they should, of 
course, be strictly observed. It is to be noted that the statutes fre- 
quently provide that certain things may be regulated by the by-laws 
if so desired and provided. At times these matters are of consider- 
able importance. A study of the statutes is, therefore, very advisable 
when by-laws are to be prepared. 


Charter or By-Laws.—Where special charter provisions are 
permitted, the question sometimes arises as to whether more or less 
important details of the corporate organization or operation should be 
included in the charter or be reserved for the by-laws. The matter is 
largely decided by the permanency and importance of the provisions 
in question. If a matter is somewhat outside the ordinary routine 
of corporate procedure and is intended to be a permanent feature of 
the organization, or if it is some provision that is not to be changed 
save under certain conditions, or by a prescribed majority, it should 
undoubtedly—if the statutes permit—be incorporated in the charter. 
On the other hand, the routine details of corporate procedure which 
are not likely to come into question or occasion dispute, or which 
may require change, together with any special provisions that are not 
intended to be permanent, should be reserved for the by-laws. 

Thus in New York a provision intended for the protection of 
minority stockholders, requiring a two-thirds vote for the amendment 
of by-laws, is better brought into the charter. It is presumably a 
matter of importance and probable permanence. The day and hour 
of the annual meeting, on the other hand, is better brought into the 
by-laws, as the exact time of meeting is not usually a matter of any 
special importance and is one that it might be desirable to change. 

Speaking generally, nothing should be incorporated in the charter 
that may be as effectively provided for in the by-laws. Nor should 
matters of but minor importance, or matters that may require chang- 
ing from time to time, be brought into the charter. Amendment of 
the charter is formal and troublesome even though all are agreed as to 
its desirability ; amendment of the by-laws, in the absence of serious 
opposition, is simple and easy. 

In some states the laws do not permit special provisions in the 


charter, and in such states any special provisions desired must of 
necessity, be brought into the by-laws. 
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Business Routine in the By-Laws.—The inclusion of ordinary 
matters of business routine in the by-laws is of doubtful wisdom. 
The function of the by-laws “is to prescribe the rights and duties of 
the members in reference to the internal government of the corpora- 
tion and the management of its affairs; and in reference also to the 
rights and duties which exist between the members themselves by 
virtue of their membership in the same corporate body.”’2 The by- 
laws should be reserved for this function, and, save under excep- 
tional circumstances, should not be obscured by bringing in less 
important and less permanent business regulations. 

Certain important matters of business routine or operation are, 
however, customarily brought into the by-laws, as the signature to 
corporate checks and drafts. Also in the case of banks and trust 
companies it is customary to specify in the by-laws the signatures to 
the various instruments employed in the ordinary course of business, 
and to provide for other important routine matters, such as approval 
of loans, rules for certifications, etc. These are brought into the by- 
laws because of the necessity or desirability of their transaction in the 
prescribed manner. 


Detail in the By-Laws.—How far by-laws should go into detail 
is a matter for the particular corporation to decide. It is always 
advisable to go far enough to give clear, direct instructions as to the 
respective duties of officials, to define clearly the authority of the 
board, and to provide generally for the smooth working of the 
corporate machinery. 

Whatever detail is incorporated in the by-laws should be clear 
and specific. Thus in some cases, the duties of corporate officials 
are broadly designated as “those usually performed” by the particu- 
lar official, or those which “usually pertain to his office.” This leaves 
wide opening for trouble, as the duties of particular officials vary in 
different corporations. Also it is to be noted that outside of statutory 
requirements, the stockholders may, through their by-laws, give any 
official any corporate duties they see fit. If they wish the secretary 
to be custodian of the corporate funds, they can so provide and the 
provision will be effective. If they wish the minutes to be kept by 
the treasurer, their wish can be carried out by a proper by-law pro- 


2 Bornstein v. Dist. Grand Lodge, 2 Cal. App. 624, 627. 
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vision. In such case the importance of a clear statement of the duties 
and powers of the various officials is obvious. 


Scope of By-Laws.—By-laws intended for a close corporation 
with but few stockholders and perhaps all these members of the board 
of directors, may be very simple in form and few in number. When 
intended for one of the great corporate combinations with plants in 
many different states, with thousands of stockholders scattered 
throughout the Union, with a large directorate, many officers, and 
numerous managing committees, an extensive and comprehensive set 
of by-laws is usually essential. Thus the by-laws of the United 
States Steel Corporation cover twenty-one fairly close-printed pages ; 
General Motors Corporation requires nineteen pages; and Dodge 
Brothers Incorporated, one of the late additions to the ranks of the 
large corporations, requires for its by-laws twelve large pages. The 
American Telephone and Telegraph Company, on the other hand, 
finds seven small pages ample for its by-law requirements, and the 
Standard Oil Company of New Jersey is content with five. 

It may be said that the trend is toward shorter and simpler sets 
of by-laws, owing largely to the greater responsibilities and freer 
hand given to the directorates of modern corporations. 


Arrangement of By-Laws.—Regardless of the size of the 
corporation and the simplicity or complexity of its by-laws, it is 
obviously of much advantage to have the by-laws classified and 
systematized so that the regulations governing any particular subject 
or matter may be readily found. The particular arrangement adopted 
is for those preparing the by-laws to determine. There is no con- 
trolling authority in the matter. A majority of the corporations of 
the country have, however, followed a certain general order that is 
both logical and convenient and is followed in the present volume. 
This arrangement is as follows: 


I. Stockholders’ Meetings 
II. Directors and Directors’ Meetings 
III. Standing Committees 
IV. Officers 
V. Stock 
VI. Dividends and Finances 


t 


% 
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VII. Sundry Provisions 
VIII. Amendments 


The headings given are article headings, under which subheads 
will carry the by-law provisions into such detail as may be desired. 
By-laws from the simplest to the most comprehensive may be 
readily classified on these lines. If intended for a close corporation, 
with but few stockholders, the subheads will be few in number 
and no provision will be made for standing committees. For the 
larger corporations many subheads under each of the article headings 
will usually be found necessary.? 


Preparing the By-Laws.—By-laws are needed early in the 
corporate existence, and they are customarily prepared in advance of 
the first meeting of stockholders, this duty usually and properly 
falling upon the counsel in charge. 

Too often the preparation of a set of by-laws for a new cor- 
poration is merely a seizure en bloc of some existing set, with hastily 
improvised interpolations to meet the most obvious needs of the new 
corporation. Such by-laws may have been a very admirable code for 
the original corporation, but so adopted may be found to be a misfit 
and source of trouble. 

The use of an existing set of by-laws as a basis is entirely proper 
and good practice, but the basic set should be good in itself, bear 
some relation to the size and conditions of the new corporation, and 
be carefully adapted to its wants. All unnecessary matter should be 
_ dropped, the matter retained be adjusted to the needs of the new 
corporation, and such additional matter be introduced as may be 
necessary to cover its special requirements. 

With a good and suitable set of by-laws as a basis, the first step, 
therefore, is the excision of any material that does not apply to or is 
not to be desired for the new corporation. 

The next step is to adapt the matter retained to fit the needs of the 
particular corporation. This is usually a simple matter. When this 
is done, any additional or peculiar requirements affecting the particu- 
lar corporation should be provided for by new provisions brought into 
the by-laws, or by the adaptation of those in hand. These special 
requirements usually arise through agreements among the incorpora- 
tors of the corporation, or perhaps because of the absence of statutory 


3 See Chs. 10-12, ‘“‘By-Law Provisions.” 
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provision that leaves the matters to be provided for in the by-laws. 
This adaptation is the most difficult feature. It must be done so as 
to secure the desired end and at the same time avoid any undesired 
or unexpected complications in attaining this end. 

It may be noted in passing that a set of by-laws may very readily 
be made too complete; i.e., be carried so far into detail as to be 
cumbersome. In the large corporations with their complex machinery 
and many ramifications, this is but seldom the case; but when by-laws 
suitable for one of these large corporations are to be cut down for a 
corporation of small or moderate size, too much is apt to be retained, 
and the set is then likely to cause trouble, calling for action in 
greater detail than is at all necessary, or retaining many requirements 
that are useless, troublesome, or even injurious for the smaller 
corporation, 


CHAPTER 9 
ADOPTION, AMENDMENT AND REPEAL OF BY-LAWS 


Power to Make By-Laws.—The power to make by-laws for 
the government of the corporation and the guidance of its officers is 
one of the common law and essential powers of the corporation—a 
power necessary to enable it to carry out the purposes of its crea- 
tion.’ So important is the power that it is recognized and conferred 
by the statutes of practically every state of the Union. The authority 
to enact by-laws does not, however, depend upon this statutory 
recognition, nor need it be conferred by the corporate charter. It is 
an inherent and essential power which, in the absence of express 
legislative restriction, is incident to the corporate existence.” 


Power of Stockholders to Make By-Laws.— Unless otherwise 
prescribed by statute or charter provision, the power to make by-laws 
rests with the stockholders and with them alone.*? This power over 
the by-laws is perhaps the most important right reserved to the 
stockholders. This is so because they cannot manage the affairs of 
their corporation directly but only through the board of directors. 
This board is usually vested by statute or charter with power to 
manage the business affairs of the corporation, and in such case is 
not amenable to either request or resolution of the stockholders, 
having wide latitude and great independent power in the manage- 
ment of the corporate affairs and property.* If, then, any restrictions 
are to be imposed upon the directors’ powers, recourse must be had 
to special charter or by-law provisions. Special charter provisions 
are of limited application and not always obtainable. In most cases, 
therefore, the wishes of the stockholders as to the management of 
their property and business must be expressed in the by-laws, and 
can be effectively expressed in no other way. For this reason any- 
thing affecting the stockholders’ right to make, repeal and amend 


i People v. Chicago Live Stock Exchange, 170 Ill. 556, 570. 
2 Peoples Home Savings Bank v. Sadler, 1 Cal. App. 189. 
37n re Grifing Iron Co., 63 N. J. L. 168, affd. 63 N. J. L. 357; People v. Ittner, 
165 Ill. App. 360, 365. 
4 McCullough v. Moss, 5 Den, (N. Y.) 5673; Conro v. Port Henry Tron Co., 12 Barb. 
CNG Ys.) 275,635 
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these by-laws is, in the case of the smaller corporations at least, a 
matter of vital importance. 


Power of Directors to Make By-Laws.—The directors have no 
inherent power to make by-laws. If they are to have this power, 
they must be authorized by statute, by the articles of association, or 
by proper action of the stockholders.” While this is technically true, 
from the practical standpoint they have authority under their general 
power of management to provide for almost any corporate con- 
tingency not already adequately provided for, even though the matter 
affected be a fit subject for by-law regulation. In such cases the 
board passes a resolution covering the matter under consideration, 
and this resolution controls and has the effect of a by-law until it 
is superseded by a by-law adopted by the stockholders. ‘Even where 
the power to enact by-laws is lodged with the shareholders, the direc- 
tors may always and in subordination to the shareholders, make rules 
for their own orderly action and for the government of the com- 
pany’s agents. By whatever name these rules may be called, they 
are in their nature by-laws.” ® The only question then is as to the 
relative powers of stockholders and directors. 

As the inherent power to adopt by-laws is, as already stated, in 
the stockholders, their by-laws will always control unless by statutes 
or charter there has been some express delegation of power to the 
directors. In most of the states, however, the statutes provide that 
more or less of the stockholders’ power to make and amend by-laws 
may be delegated to the directors by proper charter or by-law pro- 
vision. Usually the power that may be thus delegated is limited, but 
in some states the stockholders may in this way give the directors 
absolute and independent power over the by-laws. 

In New Jersey and other states whose laws are similar, the stock- 
holders may, by. charter provision, confer upon the directors power 
to “make and alter by-laws,” but “by-laws made by the directors 
under power so conferred may be altered or repealed by the stock- 
holders.” 7 

The practical effect of any such arrangement is to throw the 
control of the corporate affairs more fully into the hands of the 
directors, This is not perhaps objectionable in the case of the larger 

® No. Milwaukee Town Site Co. v. Bishop, 103 Wis. 492. 


® Machen on Corp., sec. 692. 
7Comp. Stat., p. 1606, sec. 11. 
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industrial combinations for whose benefit it was devised. Nor is it 
prejudicial to the welfare of the close corporation in which stock- 
holders and directors are practically the same. For the ordinary 
small corporation in which the stockholders take an active and per- 
sonal interest, the expediency of such an arrangement is doubtful. 

In New York the directors are, by statutory provision, given the 
power to adopt by-laws not inconsistent with those passed by the 
stockholders.§ This allows the directors to pass by-laws to meet an 
emergency, to provide for new conditions, or to supplement and make 
more effective the stockholders’ by-laws, but does not allow them to 
modify the stockholders’ by-laws in any material respect. They may 
act in harmony with what has gone before, but cannot alter or 
destroy. 

In Illinois, Kentucky and the District of Columbia, by a strange 
perversion of the corporate theory of government, the directors are 
given exclusive power over the by-laws and the stockholders have no 
power either to make or to amend the by-laws. This precludes the 
stockholders absolutely from any direct voice in the regulation of the 
corporate affairs. 

It is to be noted that directors’ by-laws properly adopted, are, 
until repealed or superseded by action of the stockholders, the by-laws 
of the company and of equal force with those properly adopted by 
the stockholders. Thus, if as is the case in Minnesota, the first by- 
laws are adopted by the directors, these by-laws are the by-laws of 
the corporation, subject, however, to amendment and to repeal at the 
hands of the stockholders. 


Procedure for Adoption of By-Laws.2—When statutes or 
charter prescribe the method of by-law adoption, the requirements 
as prescribed must be complied with to render the by-laws valid. If 
the statutes and charter are silent on the subject and the by-laws 
themselves contain no requirements, the rules of the common law 
apply, and by-laws may be adopted by a majority of the assembled 
stockholders at any duly constituted meeting at which enough are 
present to constitute a quorum." 

Usually a regular meeting of stockholders, duly assembled, would 


8Gen. Corp. Law, sec. 11 (subdiv. 5). , ce 
9 For aHloption of first by-laws, see Ch. 81, ‘First Meeting. of Stockholders, 


10 Ex parte Willocks, 7 Cow. (N. Y.) 402. 
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have power to adopt by-laws without prior notice to the stockholders 
that the adoption of by-laws was contemplated, unless the statute 
law, the charter, or the by-laws prescribed otherwise." In Pennsyl- 
vania, however, notice of the intention to adopt by-laws at a regular 
meeting is held to be necessary.!* In other states such notice should 
be given as may be required by the local statutes, by the charter, or 
by the by-laws themselves. As a practical matter, notice of the in- 
tention to adopt by-laws or transact any other specially important 
business at a regular meeting should always be given, regardless of 
legal requirements. Due notice of any such action at a special meet- 


ing must, of course, always be given as a prerequisite of legal action. 


Adoption by Usage.—By-laws must, as a matter of course, 
always be adopted in accordance with any statutory, charter, or by- 
law requirements. If, however, by-laws or rules of action equiva- 
lent to by-laws are put into effect and acquiesced in by a corporation, 
and especially where they are entered upon the records and used and 
regarded as its by-laws over a term of years, they are presumed to 
be the valid by-laws of the corporation, regardless of any irregu- 
larities in their actual adoption. “It seems that by-laws may be 
adopted as well by the acts and conduct of the corporation as by 
express vote or adoption in writing, unless it is otherwise 
provided.” 18 

Thus in a Vermont corporation, the by-laws provided for a board 
composed of five directors, and for many years five directors were 
elected. Under the Vermont law directors must be stockholders, 
and finally the stockholders, then reduced to three in number, ignored 
the by-law requirement and for a number of years elected but three 
directors. The matter was brought into court, but the board of three 
was held legal and qualified to act, the court stating that it is well 
settled ‘that a by-law may be modified by unanimous consent of the 
stockholders, to a regular course of corporate action inconsistent 
therewith.” 1+ 

Also, where by-laws were published and acted upon as by-laws 
of the company, no record showing their adoption but the by-laws 
themselves having the signature of more than a majority of the incor- 


4 Chicago, etc. Ry. Co. v. Union Pac. i 47 Fed. 15. 

2 Bagley v. Reno, etc. Co,, 201 Pa. St. 

18 Germania Iron Mining Co. v. icing,” 34 Wis. 439, 441. 
4 Buck v, Troy Aqueduct Co., 76 Vt. 75, 8. 
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porators, it was held that such by-laws were undoubtedly adopted 
though such adoption was informal.1® 


Power to Amend or Repeal By-Laws.—It is a general rule 
of law that a body having power to pass laws has also the power to 
amend or repeal the laws so passed. This rule applies to the making 
and amendment of by-laws, for the amendment of a by-law is merely 
the making of another upon the same matter. As was said in an oft- 
cited case, “associations and corporations have a right to change their 
by-laws when the welfare of the corporation or association requires 
it, and it is not forbidden by the organic law. The power which 
enacts may alter or repeal.” 16 

Usually the power to amend or repeal is reserved to the corpora- 
tion by the charter or the by-laws themselves, but this is not necessary, 
for, as stated above, the body that has power to enact has power to 
amend or to repeal, and the corporate body that may enact a by-law 
may always likewise repeal it.17 


Directors’ Power to Amend or Repeal By-Laws.—In those 
few states where the statutes confer on the directors exclusive power 
to make by-laws, the directors likewise have the exclusive power to 
amend, alter, or repeal them. 

Where by-laws subordinate to those of the stockholders may be 
made by the directors, the power to amend still resides primarily in 
the stockholders, and—unless the charter or by-laws has given such 
power to the directors—these latter, while they have power over 
their own by-laws, may not modify, destroy or restrict the operation 
of a by-law previously passed by the stockholders.'8 


Limitations on Amendment ‘or Repeal of By-Laws.—The 
power to amend by-laws is subject to the same general restrictions 
as the power to adopt by-laws in the first place. Both by-laws and 
the amendments of these by-laws “‘to be valid, must be reasonable— 
must be consistent with the laws of the state, and promotive of the 


interest of the corporation; they must not be unequal, oppressive, or 


vexatious.” 19 


Beyond these general limitations, there are at times certain special 
limitations upon the right to amend and repeal by-laws. There are 


% Smith v. Sherman, 113 Iowa 601. 

16 Supreme Lodge, etc. v. Knight, 117 Ind. 489, 497. 
17 Kent zv. Quicksilver oe Cox; a . IXewDSO 
IS Tn re Griffing Tron Co., 63 N..J. 168. 

19 People v. Throop, 12 Wend. (N. Y) 183, 186. 
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(rt) contractual limitations and (2) specific limitations contained in 
the statutes of the state or in the charter or by-laws of the particular 
corporation. 


ConTRACTUAL LimITATIONS.—The usual power of the majority 
to amend or repeal particular by-laws is limited or lost when vested 
rights have arisen under or in reliance upon such by-laws so that 
an amendment or repeal of their provisions would destroy or impair 
these dependent rights. Thus a New York corporation enacted a by- 
law prohibiting stockholders from disposing of their stock, save by 
last will and testament, until after it had been offered to the corpora- 
tion. This was agreed to by all the stockholders who surrendered the 
stock certificates then held and accepted new certificates with the by- 
law provision printed upon them. Later a majority of the stock- 
holders attempted to repeal the by-law, but their action was held 
illegal and void, the by-law having on acceptance, become a binding 
contract, not to be modified or repealed save by consent of all those 
interested .?° 


Speciric Limirations.—Limitations on the power to amend or 
repeal by-laws are sometimes found in the charter of the corporation. 
Such restrictions must be strictly respected, as amendments made in 
disregard of these limitations will be void and of no effect.*? 

In the absence of any statutory or charter provisions limiting the 
power of amending by-laws, the strict legal rule always permits a 
quorum of stockholders or members present at a duly constituted 
meeting °? to amend or repeal by a majority vote any by-law of 
the corporation, unless, as set forth in the preceding section, such 
action would impair or destroy ¢ontract rights.7% 

Frequently, however, an attempt is made by specific provisions 
in the by-laws themselves to impose limitations on the power of sub- 
sequent meetings to amend these by-laws, for the purpose of making 
their alteration, amendment or repeal difficult. Thus, a common in- 
stance: it may be provided that the by-laws shall be amended only by 
a specified vote, as by a majority of two-thirds of the entire out- 
standing stock. Such a restriction, if passed by all the stockholders, 


20 Cowles v. Cowles Realty ae 2o1 App. Div. (N. Y.) 460, 465; Loewenthal v. 
Rubber Reclaiming Co., 52 N. J. Eq. 440. 
21 Kent v. Quicksilver Mining Co., 78 N. Y. 159; Bornstein v, District Grand Lodge, 
2 Cal. App. 624. 
(N. ery Corp., sec. 607; Matter of Boulevard Theatre & Realty Co., 195 App. Div. 
I 
23 Peck v. Elliott, 79 Fed. 10, 14. 
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might become a contract between them and therefore effective. If, 
however, it is not imposed by all the stockholders but by seme majority 
vote of the members present at the first meeting of stockholders, and 
no vested rights or special contracts are involved, the question at once 
arises ; “How may a majority at one meeting by a by-law provision 
prevent a majority at a subsequent meeting from reversing the 
action of the first majority?” 

‘There is some divergence of judicial opinion as to the legality 
of such attempts, but the weight of authority holds that they are not 
legal, and unless vested rights intervene, the power to enact is still 
the power to amend and repeal, and “the majority of the corporate 
authorities cannot at one meeting pass a by-law taking away from 
their successors, acting within the charter and by a majority, the 
power to repeal or amend the by-laws of the corporation or to enact 
new ones.” 4 

Such a provision to be really effective must be brought into the 
charter, or if this is not possible or expedient, must, as a by-law, 
be so buttressed by contract or vested rights that it attains a stabil- 
ity impossible to it as a mere by-law provision.”° 


Procedure for Amendment or Repeal of By-Laws.—When 
by-laws are to be amended or repealed at a regular or stated meeting 
of a body having power to amend or repeal, notice of the proposed 
action is not ordinarily necessary, save perhaps in Pennsylvania.® 
As stated earlier in the chapter, however, as a matter of good prac- 
tice notice should be given. 

In case of a special meeting called for the purpose of amending 
by-laws, both the call and the notice of the meeting should contain 
a specific statement that the by-laws are to be amended and should 
give full details of the changes to be made. When the statute or the 
charter prescribes specific notice or any other formality precedent to 
the amendment or repeal of by-laws, these requirements must, of 
course, be observed. When the by-laws themselves, unsupported by 
higher authority, prescribe limitations on the power to amend, or 
formalities precedent thereto, there is, as stated in the preceding 
section, some difference of opinion as to the binding force of the 
limiting provisions. As a matter of practice, however, even in those 


24 Supreme Lodge, etc. v. Kutscher, 179 Ill. 340; Apitz v. Supreme Lodge K. & it 


Falak , 196 Ill. App. 278. 
4 2 See isecranthal v. Rubber Reclaiming Ges 52 N. J. Eq. 440. 


26 Bagley v. Reno Oil Co., 201 Pa. St. 7 
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states where by-law provisions prescribing procedure for amend- 
ment are held of doubtful legality, it is better to observe prescribed 
formalities than to cast suspicion on the amendment and to invite 
litigation by informal adoption. 

As a matter of practice, it may also be noted that by-laws may 
be amended or repealed (1) by specific change in, or repeal of, the 
by-law in question; (2) by the adoption of a new by-law modifying 
or repealing the by-law to be affected; 7" (3) by non-user of the by- 
law provision sought to be repealed; or (4) by corporate acquiescence 
in practices in disregard of an existing by-law. The first two men- 
tioned methods are the formal and usual methods. The last two are 
informal and irregular, but all are effective. In the case of the last 
two methods the non-user or acquiescence as discussed in the follow- 
ing section must be of sufficient duration to establish custom. 


Repeal or Amendment by Non-User or Acquiescence.—As 
stated in the preceding section, an amendment or repeal of existing 
by-law provisions is occasionally effected by non-user of the particu- 
lar provisions, or by some practice in entire disregard of the pro- 
cedure or requirements set forth in the by-laws.?§ 

Thus in a case where the by-laws required notice of assessments 
on stock and this notice had been uniformly disregarded, the court 
held: “Since this provision of the by-laws was for the benefit and 
protection of the stockholders themselves, they might waive it, and 
such by-law, as to them, would be repealed by their acquiescence in 
the uniform practice of the company in disregarding it.” *® 

It must be noted that in such cases the nature of the non-user 
or of the conflicting practice must be taken into consideration. Thus 
the mere failure to hold annual meetings for a series of years could 
not repeal a by-law fixing the time for holding such meetings. If, 
however, a corporation held its annual meetings regularly at another 
time and all the interested parties acquiesced, the effect would be 
the repeal of the written by-law so far as it attempted to fix the time 
of the annual meeting. By usage a new by-law has been enacted. 

As a general rule, non-user or usage to be effectual as a repeal 
or amendment of by-laws must be the omission or act of the stock- 
holders themselves or be brought home to them. Mere disregard of 

27 Murphy v. Pac. Bank, 130 Cal. 542. 


*8 Buck v. Troy Aqueduct Co., 76 Vt. 75; Blair v. Met. Bank, 27 Wash. 192. 
29 Grand Valley, etc. Co. v, Fruita Importing Co., 86 Pac. Rep. (Col.) 324, 332. 
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a by-law by officers or directors of a corporation without the knowl- 
edge and acquiescence of the stockholders is not effective as a 
repeal. Thus it was held in a New Jersey case, that the disregard of 
a proper and desirable by-law by. the directors of a bank did not 
repeal the by-law nor excuse the directors from liability when loss 
occurred through such disregard.*° If, however, the disregard of a 
by-law by the officers or directors of a corporation is continued for 
a sufficient length of time to bring the omission home to the stock- 
holders without protest from them, it will effect a waiver or abroga- 
tion of the by-law in question.®4 


Record of By-Laws.—When by-laws are adopted, it is the usual 
duty of the secretary of the corporation properly to record them, 
preferably in the company’s minute book. Any changes in the by- 
laws should be likewise recorded. Such entry affords the best legal 
evidence of the authenticity of the by-laws if at any time it is 
desired to prove their legality. 

In some states by-laws and amendments to by-laws must by 
statutory requirement be entered in a “book of by-laws” and kept 
open to public inspection, and as provided in California, “until copied 
or stated as hereinbefore required, no by-law, nor any amendment or 
repeal thereof, can be enforced against any person, other than the 
corporation, not having actual notice thereof.” *” 

Other provisions as to the record and publicity of by-laws are 
found in different states. Where such requirements exist, they must, 
of course, be closely followed. In most of the states, however, there 
is no statutory requirement of any kind as to the record to be made 
of by-laws, and in such states, while good practice and the merest 
common business prudence call for their written record, this in the 
absence of charter or by-law requirement therefor is not essential 
either to the adoption or the subsequent authority of by-laws.*? 

Entry of By-Laws.—In entering the by-laws, the original set 
adopted at the first meeting is sometimes pasted into the minute book, 
or if a loose-leaf minute book is employed, the by-laws prepared on 
the loose leaves are inserted in their proper places in the minute 
book. If the original set of by-laws is not used for this purpose, it 


30 Campbell v. Watson, 62 N. J. Eq. 396. 

31 Underhill v. Santa Barbara Elec. OGae 93 Cal. 300. 

82 California Code, sec. 304, as amended by L. 1905, p. 

88 Bank v. Pinson, 58 Miss. 421; Knights v. Weber, ror iit tes 488. 


92 - CORPORATION PROCEDURE [Ch. 9 


should be preserved, usually by the secretary, and the copy made in 
the minute book be certified as to its correctness. 

Usually a copy of the corporate charter occupies the first pages 
of the minute book and the by-laws are entered immediately follow- 
ing the charter. The minutes of the first meeting then follow the 
by-laws, and the minutes of subsequent meetings follow after in their 
regular order. 

In entering by-laws a reasonable space should be allowed between 
each section for the entry of amendments, and at the end of each 
article a larger space is frequently left for the entry of any new by- 
laws subsequently passed. When the amendment of a by-law cuts 
out a phrase or a sentence of the amended by-laws, usually the 
deleted portion is crossed out and a note in the margin gives the date 
of the meeting at which the amendment was made, thus: ‘““Amended 
March 16, 1926,” the authenticity of this note being evidenced by 
the secretary’s initials in the margin opposite the correction. Where 
an amendment affects but a few words, it is usually recorded by 

‘crossing out these few words and substituting the words to be in- 
terpolated, all being done in red ink so that it is easily seen. As 
before, an entry on the margin of the by-laws, preferably also in red 
and initialed by the secretary, should call attention to the amendment 
and to the minutes of the meeting at which the amendment was made. 

In case a new by-law is adopted, it may be inserted at the end 
of the article to which it belongs with a note, either in the margin or 
following the by-law, giving the date of the meeting at which it was 
adopted. If the by-law is out of its numerical order, an entry in red 
may be made in the place where it should appear, calling attention to 
the fact of its existence and noting where it may be found. 

Where by-laws are printed, an amendment, if affecting but a few 
words, or if easily so indicated, is entered in ink as in the case of 
by-laws typewritten or written in long hand. Where the amendment 
is too extensive to permit conveniently this method of entry, the 
amended by-law is printed and then pasted over the by-law as it 
originally stood. 

The fact of the adoption of a set of by-laws is, of course, re- 
corded in the minutes of the first meeting or of the meeting at which 
the adoption took place. Any amendments to the by-laws are 
similiarly recorded in the minutes of the meeting at which the 
amendment was made. If the original by-laws are entered in the 
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minute book and this entry is made by instruction of the meeting, 
the fact should be noted in the minutes. 

If a by-law is repealed, it is either crossed out with red ink with 
a marginal explanation, or the word “repealed” and the date are 
written over it in red ink, the secretary’s initials evidencing the 
authenticity of the entry. 


Proof of By-Laws.—For all ordinary business purposes, where 
it is desired to prove the by-laws of a corporation or some portion 
thereof, the by-laws or the particular portion to be proved is copied 
and the correctness of the copy is then certified by the secretary or 
equivalent officer and evidenced by the corporate seal. These certified 
copies may in many cases be used as evidence in any action at law 
against the corporation as to the contents of the by-laws or of the 
particular by-law so certified. Where this will not suffice, the by-laws 
should be pleaded and the minutes of the meeting at which they were 
adopted and in which their adoption is recorded should be introduced. 
This is the best evidence that can be had.*4 

If the original minutes cannot be produced, a typewritten or 
printed copy of the by-laws as distributed among the stockholders 
may be used as prima facie evidence of such by-laws. 


84 Greenleaf on Evidence, sec. 493; Hubbell v. Meigs, 50 N. Y. 480; Fleming v. Reed, 
oz iNay Je La 563, 


CHAPTER 10 


BY-LAW PROVISIONS—STOCKHOLDERS’ 
MEETINGS 


By-Law Provisions Relating to Stockholders’ Meetings. 
—The usual details provided for in by-laws relating to stockholders’ 
meetings are as follows: 


t. Annual meeting of stockholders 
(a) Place 
(b) Time 
(c) Purposes 
(d) Notice 
2. Special meeting of stockholders 
(a)? Place 
(b) Call 
(c) Notice 
(d) Consent meetings 


3. Alphabetical list of stockholders 
4. Quorum 

5. Officers of meetings 

6. Voting 

7. ELORICS 

8. Election of directors 

g. Order of business 

10. Adjourned meetings 

11. Closing books for annual meeting 


Annual Meeting of Stockholders.'— 


(a) Prace.—The place of meeting should be stated in the by- 
laws and, if possible, with precision, both street and number being 
given. 


(b) Trme.—In drafting the by-laws it is usual in fixing the day- 
for the annual meeting to use some such phrasing as “the third 


1 See Ch. 16, “The Annual Meeting—Preparation.” 
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Monday in January,” rather than a fixed date as “the 18th day of 
January, m order to avoid Sundays. Also to provide for the possi- 
bility of the selected day being a holiday, it is usual to state in the 
by-laws that if the specified day falls on a legal holiday, the meeting 
shall then be held on “the next day not a legal holiday,” or “the 
next proses cane Monday not a legal holiday” or “the next ensuing 
business day.” 

Obviously the possibility of a fixed date falling upon Sunday or 
another holiday could be provided for by the use of a similar phrase. 
Thus Armour & Company, in a departure from the usual practice, 
fix the 30th day of March as the date of the company’s annual meet- 
ing “Provided, however, that should said date fall on a Saturday or 
legal holiday, then the annual stockholders’ meeting shall be held on 
the day preceding such Saturday or legal holiday.” ? 

The hour of the annual meeting should be stated in the by-laws, 
as otherwise the by-laws are not in themselves sufficient notice of 
the annual meeting to the stoclkholders.* 


(c) Purposes.—The most important matter of business ordi- 
narily brought before the annual meeting is the election of directors, 
and it is customary to specify this in the by-laws as one of the pur- 
poses of the meeting. Any other desired purposes may be specified in 
the by-laws, but usually the consideration of other matters is author- 
ized by some comprehensive phrase, as “the transaction of such other 
business as may be brought before the meeting.” Thus the annual 
meeting of the American Tobacco Company is “for the election of 
directors and such other business as may properly come before the 
meeting”; and the by-laws of the American Smelting and Refining 
Company state that the annual meeting shall be held “for the election 
of directors and for the transaction of any other business authorized 
or required to be transacted by the stockholders.” In any event some 
general authorizing phrase should always be brought into the by-laws, 
as otherwise the enumerated matter or matters might be held to 
exclude consideration at the meeting of any matters not so 
enumerated. 


(d) Norice.—Whatever the requirements as to notices of stock- 
holders’ meetings, they should be set out in full detail in the by-laws. 


2 By-laws, Art. III, sec. 2. 
® Fletcher, Private Corp., sec, 1637. 
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Unless there is some material reason for not so doing, it will be 
found advantageous to adopt the same requirements as to time ana 
character of notice for both annual and special meetings. Where this 
is done, the requirements as to notice may be properly included in a 
single by-law section under the article heading “Annual Meeting,” or 
under a special heading “Notice of Meetings.” Where the notices 
for the two kinds of meetings differ materially, the details for notice 
of each meeting should occupy a separate subsection under the sec- 
tions providing for annual and special meetings. 

The notice of meeting of stockholders, as required by the by-laws 
of the various corporations, differ widely in regard to the number of 
days specified, ranging from two or three days’ notice in the smaller 
corporations, where all the stockholders are close at hand, to twenty- 
five or thirty days, or even more, in some of the larger corporations 
whose stockholders are widely scattered. Ten to twenty days is the 
usual time for notice to be given in person or sent by mail, even 
among the larger corporations. The by-laws of the American Tele- 
phone and Telegraph Company require notice to be mailed “not less 
than ten or more than forty days before the meeting”; the Standard 
Oil Company of New Jersey “‘at least ten days previous to the time 
of meeting,” General Motors Corporation “at least ten days prior to 
the meeting.” It may be noted that the by-law requirement of “at 
least ten days,” or whatever the number of days may be, has been 
held to require ten full days exclusive of the day of service and the 
day of meeting.* 

By-laws relating to notice of meetings should always conform to 
and include any statutory requirements as to publication or mailing of 
notices, 

In the larger corporations notice by publication is usual, ordinarily 
in addition to written or personal notice. This is frequently in 
deference to custom, the by-laws containing no such requirement. 
When included, the usual by-law provision calls for publication “once 
in each of the calendar weeks next preceding the meeting.” 
The by-law usually specifies also the city or cities in which the notice 
must be published, the selection of the particular paper or papers in 
these places being left either to the board of directors or, more com- 
monly, to the discretion of the secretary. 

In the larger corporations it is usual to provide in the by-laws 


b 


4 State v. Shaw, 134 N. E. 643. 
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that a failure of the prescribed notice or any irregularity therein shall 
not affect the validity of the annual meeting or of any of its pro- 
ceedings, or the validity of any meeting adjourned therefrom. 

Where, as in the state of New York, the statutes require notice 
of the meeting for the election of directors, i.e., the annual meeting 
of stockholders, to be “in writing” to be served “either personally or 
by mail,” the by-laws should, of course, specifically provide for such 
notice. 

Notice of adjourned meetings is not usually prescribed by the 
by-laws, it being left to the discretion of the officials in charge to 
decide whether notice shall be given and if it is given its details.® 


Special Meetings of Stockholders.®— 


(a) PLAcre.—Special meetings are almost invariably held in the 
same place as the annual meeting, and unless some different pro- 
cedure is to be followed, the by-laws should so provide. 


(b) CaLtit.—A special meeting must be “called,” ie., authorized 
in some way before notices may be sent out, and the method to be 
followed is usually prescribed by the by-laws. Whatever the method 
decided upon, all its details should be so clearly provided for in the 
by-laws that there can be no possibility of misunderstanding or of 
friction. 

(c) Notrice.—When a special meeting of stockholders is once 
duly called, notice thereof must be sent to those entitled to attend. 
This notice should state (1) the time and place of the meeting, (2) 
the business to be transacted, and (3) the authority under which the 
notice is sent; and to prevent any of these essentials from being over- 
looked, the by-laws should prescribe them in detail. The by-laws also 
usually restate the common law rule that no other business shall be 
transacted at a special meeting of stockholders than that stated in 
the notice. In the larger corporations notice by ont ieay is also 
very commonly prescribed. 

The by-laws should also specify the address to which notices of 
both the annual meeting and special meetings are to be sent. 


(d) Consent Mrerrncs.—Consent meetings are commonly pro- 
vided for in the by-laws, as for instance: “Meetings of the stock- 
6 For finer of adjourned meetings, see Ch. \i7 “The Annual Meeting—Pro- 


d : d Ch. “Special Meetings of Stockholders.” 
¥ Ses *Ch. 18, Ug pectel Meetings of Stockholders.” 
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holders may be held at any time and for any purpose without notice 
when all of the stockholders are present in person or by proxy.” * 
Such a meeting could be legally held without by-law provision, but as 
in many other matters legally possible, it is a wise precaution to state 
the fact in the by-laws—more particularly in the by-laws of the 
smaller corporations—thereby anticipating criticism and avoiding 
possible opposition. 


Alphabetical List of Stockholders——In the smaller corpora- 
tions the stock books are usually produced at the stockholders’ meet- 
ings to establish the right of those present to participate in the meet- 
ing. In the larger corporations the right to participate is more 
conveniently evidenced by an alphabetical list of stockholders taken 
from the books and showing the number of shares of stock standing in 
the name of each at the time the transfer books were closed for the 
meeting. Such a list is commonly required by the by-laws and “only 
the persons in whose names shares of stock stand on the books of the 
company at the time of the closing of the transfer books for such 
meeting, as evidenced by the list of stockholders so furnished, shall 


be entitled to vote in person or by proxy on the shares so standing 
in their names.” § 


Quorum.—Save where the statutes prescribe, the by-laws are 
the usual authority to determine the number of shares of stock that 
must be represented at a stockholders’ meeting to constitute a quorum. 
The statute law, however, frequently requires special majorities for 
specified actions, and the by-laws regarding quorum should recognize 
these statutory requirements when they exist. Thus: “At any meet- 
ing of the stockholders the holders of one-third of all of the shares 
of the capital stock of the company, present in person or by proxy, 
shall constitute a quorum of the stockholders for all purposes, unless 
the representation of a larger number shall be required by law, and, 
in that case, the representation of the number so required shall con- 
stitute a quorum.” ® Or, more briefly: ‘‘At all meetings of the stock- 
holders, one-fourth in interest shall constitute a quorum, except where 
by law a greater interest is required.” 1° 


The by-laws should also state, if such is the case, that a majority 


* By-laws, Allis-Chalmers Manufacturing Co., Art. I, sec. 3. 
8 By-laws, U. S. Steel Corporation, Art. I, sec. 5. 

® By-laws, American Tel. & Tel. Co., Art. II. 

1 By-laws, U. S. Steel Corporation, Art. I, sec. 3. 
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of the quorum may decide any matters brought before the meeting 
save where a different majority is prescribed by statute. 


Officers of Meetings.—The by-laws should prescribe the officers 
of stockholders’ meetings, and it is to be noted that unless the by-laws 
do so prescribe, the stockholders’ meeting when it assembles is with- 
out officers and must then organize and appoint the missing officers. 

The by-laws should specify both those who are to act as officers 
of stockholders’ meetings and also those who are to act in the absence 
of these specified officers. Thus the by-laws of the United States 
Steel Corporation ™ provide, “the chairman of the board and in his 
absence, the chairman of the finance committee and in the absence 
of both, the president, shall call meetings of the stockholders to order 
and shall act as chairman of such meetings.” Also: “The secretary 
of the company shall act as secretary at all meeting of the stock- 
holders; but in the absence of the secretary at any meeting of the 
stockholders the presiding officer may appoint any person to act as 
secretary of the meeting.” 


Voting—Proxies./*—Usually the statutes of the state or the 
charter of the corporation will prescribe the voting rights of stock- 
holders, but the by-laws should as a matter of convenience restate 
this or prescribe it if the statutes and charter are silent, the usual 
provision calling for “one vote, either in person or by proxy, for each 
share of stock standing registered in his or her name at the time of 
the closing of the transfer books for said meeting.” 18 The by-laws 
should also prescribe the method of voting, whether by ballot, wiva 
voce, or show of hands, with due regard to any statutory require- 
ments. The voting right cannot be restricted by a by-law provision 
unless the statutes or charter so provide.* 

The by-laws should also prescribe the requirements and procedure 
for voting by proxy, or stockholder’s power of attorney—the terms 
are synonymous. Usually it is specified that proxies shall be in 
writing and be signed by the stockholder or his duly authorized 
attorney; also that the proxy must be accepted by or be’ filed with 
the secretary, either at the time of the meeting at which the voting 

a See: Chi ca, tigivetholders’ Right to Vote.” 


18 By-laws, Western Power Corporation, Art. I, sec. 4. 
14 Rianan v. Sullivan County Club, 26 App. Div. (N. WA) 203) 
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right is to be exercised, or at some specified time before the meeting, 
but not prior to the closing of the transfer books. 

It may be noted that while the by-laws may regulate the method 
of voting by proxy they cannot limit a stockholder’s statutory right to 
give proxies.!° 


Elections of Directors.1®—Provision for the election of direct- 
ors is usually made in the by-laws relating to stockholders’ meet- 
ings, rather than under the by-law provision relating to directors. 
The usual matters brought into the by-laws relate to the appointment 
and the duties of inspectors. of elections. The by-laws sometimes also 
prescribe the form of ballot to be used in the election of directors—a 
matter better, perhaps, left to the officers of the meeting or to the 
inspectors of elections. ; 

The by-laws of New Jersey corporations usually restate the pro- 
visions of the statutory law that the polls at all elections of directors 
shall remain open for at least one hour, or until every stockholder of 
record has sooner voted in person or by proxy, or otherwise has in 
writing waived the statutory requirements. The provision is a good 
one and might well be brought into the by-laws in other states. 


Order of Business.'7—The order of business at stockholders’ 
meetings is not often included in the by-laws of the larger corpora- 
tions, the matter being left to the meeting or to the discretion of the 
presiding officer. Where such provisions are given, they are directory 
only and may be waived at will by the meeting, or by the presiding 
officer in the absence of objection. © 

For the smaller corporations a prescribed order of business is 
distinctly desirable, affording guidance to the presiding officer con- 
ducting the meeting and avoiding discussion as to the order in which 
business is to be transacted. 


Adjourned Meetings.'*—It is usual to provide in the by-laws, 
restating the common law, that if a quorum is not present at any duly 
assembled meeting of stockholders, either annual or special, ‘a ma- 
jority of the stockholders present in person or by proxy at the time 
and place at which the meeting shall have been called may adjourn 


1° Thompson on Corp., 3rd ed., sec. 971; Peoples Bank v. Superior Ct., 104 Cal. 6 
16 See Chs. 16 and 17, relating to the annual meeting. : “The 
17Ch. 16, ‘The Annual Meeting—Preparation.” 

Ch. 17, “The Annual Meeting—Procedure.” 
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the same from time to time without notice other than by announce- 
ment at the meeting until a quorum shall be present.” 1% 
Also in such cases it is customary to provide that at any such 
adjourned meeting at which a quorum is present, any business may 
be transacted that might have been transacted at the meeting as 
originally called and notified. 


No other provisions as to ae meetings are usually found 
in by-laws. 


Closing Books for Annual Meeting.*°—lIt is frequently pro- 
vided in the by-laws that the transfer books shall be closed to 
transfers a certain number of days before stockholders’ meetings, 
and that only stockholders of record at the time of such closing 
shall be entitled to be present and vote thereat. The provision is 
in express terms permitted by the statutes of many states. 


RL) 4B Jaws) BAllis-‘Chalmers Miz, Co.) Art. I! see 


oy For general discussion of this subject, see Cho WW “Stock Ledger and Transfer 
Book.”’ 


CHAPTER 11 


BY-LAW PROVISIONS—DIRECTORS 
AND COMMITTEES 


By-Law Provisions Relating to Directors.—Regulations af- 
fecting the directors, and any restrictions upon their powers and 
actions permitted by the statutes, may be brought into the charter, 
but for the most part the stockholders must look to the by-laws 
to direct and control the activities of their directors—so far as this 
may be done. 

As in the case of the by-laws relating to stockholders’ meetings, 
some of the usual provisions affecting the directors are matters of 
statutory law, or of charter provision, and are brought into the 


by-laws merely for convenience and to prevent their being over- 
looked. 


Usual By-Law Provisions Relating to Directors.—Provisions 
affecting the directors more commonly brought into the by-laws 
relate to: 


. Number 

. Term of office 

. Classification 
Qualifications 

. Vacancies 

. Special powers 

. Restrictions on powers 
. Compensation 

. Meetings 


O ON ANUAW DH 


(a) Place and time 

(b) Quorum 

(c) Notice of regular meetings 
(d) Notice of special meetings 
(e) Adjourned meetings 

(f) Officers of meetings 

(g) Order of business 
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In the larger corporations, the subdivisions are frequently car- 
ried further; in the smaller corporations, ordinarily not so far. 


Number of Directors, Term of Office, Classification.1— 


Number oF Direcrors.—Usually the charter of a corporation 
states and fixes the number of its directors within the statute limits, 
if any. In some states, as in Massachusetts, this is left for the 
by-laws. In any case, it is usual to specify the number in the by- 
laws. 


TERM oF Orrice—The director’s term of office is stated in 
the by-laws in accordance with any statutory or charter provisions. 
Usually in prescribing the term of office, the by-laws provide that 
directors shall hold their office “for one year and until their successors 
are elected,” or “until the election and acceptance of their duly quali- 
fied successors.” Such statements are very properly brought into 
the by-laws—though they may in some states be merely a repetition 
of statutory provisions, and in other states nothing more than a 
restatement of the common law. 


CLASSIFICATION.—If the board of directors is classified, this 
should appear in the by-laws. In such case it is usual to prescribe 
the number of years for which the directors of each class are elected 
and then to provide that their terms of office shall continue “until 
the election of the successors to the directors of each such class.” 


Qualifications of Directors, Vacancies.2— 


QUALIFICATIONS.—A corporation may, by proper by-law pro- 
vision, impose such qualifications for directors as it may see fit, 
provided such qualifications are not in conflict with any statutory 
provisions and are reasonable and in good faith. Statutory require- 
ments as to qualifications of directors are found in most of the 
states. These are usually repeated in the by-laws. In most of the 
states stock qualifications are imposed by statute. Where this is 
the case, or stock qualifications are imposed by charter, it is ad- 
visable to prescribe in the by-laws that any director ceasing to be 
a holder of the qualifying stock shall thereby automatically cease 
to be a director of the company. 


1See Chs. 20, 21, “The Board of Directors.” 
2 Ibid, ° 
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VacaNncies.—Primarily the stockholders alone have power to 
elect directors. This being true, they alone have power to fill va- 
cancies on the board unless otherwise expressly provided by statute, 
charter or by-laws. To avoid the delay and inconvenience of this 
method of filling vacancies on the board, it is the almost invariable 
rule to adopt a by-law giving the board itself authority to fill such 
vacancies for the unexpired term. 

The by-laws of the larger corporations frequently provide the 
method of electing new members in event of an increase in the 
membership of the board—usually that the new members shall be 
elected by the board and hold office until the next annual meeting 
of stockholders with its election of directors, or until the election 
and acceptance of their successors. 


Special Powers, Restrictions on Powers.—Usually the by- 
laws confer very broad general powers upon the directors. “The 
affairs of the company shall be managed by a board of directors.” 
“The business and the property of the company shall be managed 
and controlled by the board of directors.” In many cases this is 
but a reiteration of statutory or charter provisions; in others a re- 
statement of the common law. 

Not uncommonly, however, some variations of, or limitation upon 
the directors’ usual powers are desired, and either because they 
cannot be brought into the charter, or as a matter of convenience, 
are brought into the by-laws. Thus in New Jersey, until the law 
was repealed in 1926, the statutes deprived the directors of their 
usual discretion as to dividends, specifying that each year the entire 
corporate profits must be distributed in dividends unless otherwise 
provided in charter or by-laws. Accordingly in charters or by-laws 
of New Jersey corporations formed prior to 1926, provisions are 
almost invariably found restoring to the directors full power over 
dividends. 


Provisions affecting the directors’ usual powers, not infrequently 
brought into the by-laws: 


(a) Permit them to prescribe when and to what extent the 


books of the corporation may be inspected by the stock- 
holders. 


3JIn re Griffing Iron Co., 63 N. J. L. 168. 
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(b) Permit them to designate places for the meetings of the 
board outside the principal office of the company. 

(c) Permit them to be personally interested in contracts en- 
tered into by the corporation or in companies with 
which the corporation deals. 

(d) Permit them to remove officers with or without cause. 

(e) Permit them under some circumstances to act without 
meeting.* 

(f) Limit their power to borrow money without express 
sanction of a prescribed majority of the stockholders. 

(g) Limit their power to contract without express consent 
of a specified majority of the board or of the stock- 
holders. 

(h) Prohibit them from becoming salaried officers or em- 
ployees of the company save by some majority vote 
of the board larger than that required for ordinary 
action. 


Compensation of Directors.—It is but rarely that directors 
receive salaries as directors, Neither can they legally vote com- 
pensation to themselves unless so authorized by charter or by-laws, 
or direct action of the stockholders. Usually, therefore, if any 
compensation is to be paid them, the by-laws so provide. As a rule 
this. is nothing more than a fee for attendance at meetings. In 
the smaller corporations even this fee is frequently omitted, as the 
directors’ interests in the affairs of the corporation are so vital and 
immediate as to insure their attendance at directors’ meetings with- 
out other incentive. 

In some companies directors who are also officers of the com- 
pany and drawing a regular salary are prohibited by by-law provi- 
sion from receiving a fee for attending directors’ meetings. 

In connection with directors’ fees, the by-laws also sometimes 
prescribe what shall constitute attendance at meetings. As to this 
there is no fixed rule. In some cases the directors, to be entitled 
to a fee, must be present from roll call to adjournment; in others 
they must be present at roll call and “thereafter until excused.” In 
any event the construction of the by-law provision is usually quite 


4Of doubtful validity; see Chapter 23, ‘‘Powers of Directors.” 
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liberal, a director being present for any important portion of the 
meeting receiving his fee. 

The by-laws should specify that directors’ fees are to be paid 
them for attendance at both regular and special meetings if this 
is the case; also, if such is the fact, that fees shall be paid them for 
attendance at adjourned meetings. 


Directors’ Meetings.°>— 


(a) PLace anp TimEe.—The place for directors’ meetings 
is commonly prescribed in the by-laws. Not infrequently, how- 
ever, the by-laws expressly empower the directors to select their 
place of meeting, or do so by implication, stating that directors’ 
meetings shall be held in the principal office of the company unless 
otherwise determined by the board, 

The time of regular meetings of directors is usually prescribed 
in the by-laws of the smaller corporations. In the larger corpora- 
tions it is frequently fixed as to the day, but the hour is left to be 
fixed by the directors themselves. Frequently the day and hour of 
regular meetings of directors are left entirely to the board. 

A meeting of directors immediately or closely following the 
annual meeting of stockholders is usually prescribed in the by-laws 
for the purpose of permitting the immediate election of executive 
officers by the newly elected board. 


(b) Quorum.—Subject to any statutory or charter provisions, 
the by-laws should state the number of directors necessary for a 
quorum, The by-laws also usually provide that the act of a ma- 
jority of the directors present at any duly assembled meeting at 
which a quorum is present shall be the act of the board of directors 
—a provision that is merely a restatement of the common law ® 
and in many states a provision of the statutory law. The by-laws 
also frequently provide that in case a quorum is not present at the 
appointed time and place for a meeting, those present may adjourn 
the meeting from time to time until a quorum is secured, which 
cannot be done in the absence of specific authorization.? 


®* For general discussion see Ch. 25, ‘‘Meetings of Directors.” 


® Wells v. Rubber Co., 19 N. J. Eq. 402, cited with approval in Donohue v. Campbell, 
98 N. Fo 7 555. Or. 
‘ Cheney v, Canfield, 158 Cal. 342; Smith vu Law, 21 N. Y. 296. 
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(c) Notice or Recurar Meerincs.—The by-laws usually pre- 
scribe the time and place of regular meetings of directors, and this 
is, in itself, notice to them. It is usual, however, to provide in the 
by-laws for formal notice in order that the meeting shall not be 
overlooked. In the larger corporations, as a precautionary measure, 
it is frequently provided that failure of notice of a regular meeting 
shall not invalidate the meeting. In some cases the by-laws go 
to the other extreme and specify that no notice of regular meetings 
need be given. 


(d) Notice or Spectra Meretincs.—The by-laws should spe- 
cifically provide the method of calling and notifying special meetings 
of the board, prescribing who may call special meetings and the 
formality of the call. The call itself should give the place, time 
and purposes of the meeting, and these should be repeated in the 
notice. 

The by-laws usually specify that notice shall be by mail or by 
telegraph, but sometimes merely call for “reasonable notice,” which 
leaves both the method and the length of notice to the discretion of 
the secretary. 


(e) ApjourNED Meetrncs.—As stated above, the by-laws fre- 
quently provide that when a quorum is not present at the stated 
time and place for a meeting of directors, those present may ad- 
journ the meeting from time to time till a quorum is had. By-law 
provisions authorizing adjournments of meetings where a quorum 
is present are sometimes found, but are not needed as the matter is 
one entirely within the power of the meeting. 


(f) Orricers oF Mertrncs—As the executive officers of the 
company are elected by the board and are officers of the board, 
they act as officers of its meetings, without special by-law author- 
ization. It is, however, customary to provide in the by-laws that 
this shall be the case. Since the president or the chairman of the 
board is to preside over its meetings, it is commonly provided in 
the by-laws that he must be a member of the board. 


(g) Orper or Bustness.—In the larger corporations the order 
of business for directors’ meetings is usually left to the discretion 
of the board; in the smaller corporations it is usually included in 


the by-laws. 
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Where prescribed, the order of business at directors’ meetings 
varies little in the different corporations, following the general order 
given below: 


. Reading and disposal of any unapproved minutes 
. Reports of officers and committees 

. Unfinished business 

. New business 

. Adjournment 


mB WN 


Where there are standing committees, the order of business of 
directors’ meetings will usually provide for the reading thereat of 
the minutes of these standing committees—not for approval but 
merely for the information of the board. 


Standing Committees.S—In the large corporations of the pres- 
ent day, the board of directors is frequently and unavoidably so large 
as to necessitate the appointment of smaller and more manageable 
bodies to exercise the active authority of the board, and these stand- 
ing committees as they are termed are usually provided for in the 
by-laws. In the smaller corporations such committees are not needed. 

Where standing committees are desired, the by-laws usually 
designate them, prescribe their functions, the number of members 
in each, the method of their appointment, and the organization of 
each committee. Usually also the details of committee procedure 
are prescribed, as the number necessary to constitute a quorum, the 
majority necessary for action, and the place or places of meeting. 
The by-laws also usually provide for full minutes.of standing com- 
mittee meetings, to be open at all times to the inspection of any 
member of the board, and also usually provide for reports to the 
board of directors giving full details of any committee action out 
of the ordinary routine. 


8 See Ch. 26, “Standing Committees.” 
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By-Law Provisions Relating to Officers..—While the statutes 
of most of the states either enumerate the executive officers which 
corporations organized under their provisions are to elect or ap- 
point, or indirectly require the appointment of these officers by 
prescribing acts, as the making of reports, by specified officers, 
they go but briefly into the matter, leaving details as to the execu- 
tive officers and their duties to be supplied by either charter or 
_ by-laws. The corporate charter but seldom concerns itself in any 
way with the executive officers, and the by-laws are, therefore, ‘usu- 
ally relied upon to supply all necessary details in regard to the 
appointment and the duties of the executive officers of the corpora- 
tion. Their statement of the officers to be appointed and of the 
duties they are to perform should, therefore, be clear and com- 
plete. 

The usual by-law provisions relating to the executive officers 
of the corporation cover the following details: 


. Enumeration 

. Election 

. Term of office 4 
Qualifications 

. Assistant officers and agents 
. Removal of officers 

. Resignations 

. Vacancies 

. Salaries 

. Powers and duties of— 

(a) Chairman of the board 
(b) President 

(c) Vice-president 

(d) Secretary 

(e) Assistant secretary 
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1 For general discussion of the corporate officers and their duties, see Chs, 27-34. 
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(f) Treasurer 
(g) Assistant treasurer 
(h) Comptroller 


In addition to these officials, provision is sometimes made for 
an auditor, a general counsel, and a general manager, or the board 
is given general authority to appoint such other officers and agents 
as it may deem necessary. 

It is also commonly provided that one person may hold two 
offices where their duties are not incompatible. 

Also the by-laws usually provide that the presiding officer at 
meetings of the board—be he chairman of the board or president— 
and the vice-president if he is to preside in the absence of the higher 
official, shall be members of the board. This in many of the states 
is but a repetition of the statutory provision. 

Before drawing up the by-law provisions specifying the powers 
and duties of the various officers, the statutes should be consulted 
to ascertain any requirements imposed by them. Frequently they 
require certain reports to be signed or things to be done by speci- 
fied officials, and the by-law provisions must be in harmony and 
should state the statutory requirements. 

The by-laws usually require that the treasurer give bond. It is 
also a wise precaution to provide that in the event of his death, 
disability, resignation or removal from office, all books, papers, 


vouchers, money, and property of whatever kind in his custody 
shall be surrendered to the company. 


By-Law Provisions Relating to Stock.2—The most common 


by-law provisions affecting the issuance and transfer of stock re- 
late to: 


1. Certificates of stock: 

(a) Form 

(b) Numbering 

(c) Signature 

(d) Seal 

(e) Surrendered certificates 
2. Transfers of stock: 

(a) Method 


* For detailed discussion of stock and its issuance, see Chs. 35-55. 


- 
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3. Transfer agent and registrar: 
(a) Appointment 
(b) Duties 
(c) Requirements for validity of certificates 
(d) Board’s power to regulate 
4. Closing of stock and transfer books: 
(a) For meetings 
(b) For dividends 
. Inspection of stock books: 
(a) Conditions 


On 


6. Lost, destroyed and mutilated certificates : 
(a) Mutilated certificates received or surrendered 
(b) Conditions under which lost or destroyed certificates 
will be replaced 


7. Treasury stock: 
(a) What it is 
(b) Status as to voting and dividends 


8. Stock of other corporations: 


(a) How represented and voted 


Provisions Relating to Dividends* and Finances.—By-law 
provisions directly relating to the financial management of the cor- 
poration are sometimes grouped under the general heading “Divi- 
dends and Finance.” In the larger corporations they usually appear 
under separate headings, or are grouped with other subjects, as 
for instance, the by-laws relating to dividends are frequently 
brought in under the general heading of “Stock,” or a regulation as 
to the deposit of the company funds is brought in under the by-laws 
relating to the treasurer. 

Any limitations desired by the stockholders on the control exer- 
cised by the directors over the finances of the corporation and any 
directions as to the management of these finances must, unless 
incorporated in the charter, appear in the by-laws. If this is not 
done, the directors are in complete control. 

It may be noted that any restrictions on the salaries of officers, 


3 For detailed discussion of dividends, see Chs. 99-103. 
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if of a general nature, should appear among the by-laws relating 
to finance, but if specific, should appear among the by-laws relating 
to the officer or officers directly affected. For instance, if the 
amount of salary to be paid a specified officer is fixed, or limited in 
some way, as a provision that the treasurer shall not be paid more 
than $7,500 per annum, such limitation might appear under “Divi- 
dends and Finance,” but would also and more properly be included 
in the by-laws relating to the treasurer. In the larger corporations 
restrictions upon official salaries rarely appear. 

The usual by-law provisions relating to the corporate finances 
are as follows. 


Fiscal year 

. Working capital and reserves 

. Bank deposits and loans 

. Signatures and endorsements to checks, notes, etc. 
. Dividends 

. Regulations as to debt 

. Control of stock and securities 
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1. Fiscat YEAR.—The by-laws usually prescribe the beginning 
and ending dates of the fiscal year. There is no fixed rule or even 
uniform practice, as the matter is one entirely within the discretion 
of the corporate authorities. The great majority of the prominent 
corporations of the country have adopted the calendar year, their 
by-laws designating January Ist as the beginning date of the fiscal 
year. 


2. WorKING CapiITAL AND RESERVES.—In most of the states, the 
directors have full power, unless restrained by charter or by-laws, 
to set aside any portion or all of the corporate profits at their dis- 
cretion as a reserve fund or to be used as working capital. It is but 
seldom that either the charter or by-laws interfere—the matter of 
reserves and working capital, and the amount to be reserved before 
payment of dividends being left to the judgment of the directors. 
This may be either by express by-law provision or by the absence 
of any provision—in which case under the common law rule the 
financial conditions that justify dividends are entirely in the discre- 
tion of the directors. 
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3-4. Bank Deposits ann Loans; SiGNATURES.—By-law pro- 
visions as to the corporate bank deposits are important and should 
be very explicit in their terms—more particularly in the case of the 
smaller corporations where the routine precautions and safeguards 
commonly found in the larger corporations in the handling of funds 
cannot be imposed, and irregularities, utterly impossible in the larger 
corporations, are therefore likely to occur, and do occur with some 
frequency. The by-law provisions should prohibit absolutely any 
irregular retention or deposit of the company funds by the treasurer, 
and provide that all moneys coming into his hands be promptly 
deposited in the name of the company. This latter point should 
be covered specifically and clearly in the by-laws. To allow de- 
posits in the individual name of the treasurer, or in his name as 
treasurer is a standing invitation to irregularities and resulting 
trouble. 

The by-laws should also prescribe the signature to corporate 
checks. Practice varies, but as it saves time and trouble to have 
checks signed with but a single name, the plan is usually preferable 
for the smaller corporations unless large amounts are involved. 
Where but one signature is required, the treasurer is usually em- 
powered to sign checks, but to avoid inconvenience when he is absent, 
it is wise to have the president or some other responsible officer 
also authorized to sign. 

In the case of the larger corporations, it is the general rule— 
with some outstanding exceptions—to require two signatures to the 
corporate checks, small payments on current account being taken 
care of through petty cash. 

Not uncommonly the by-laws of the larger corporations provide 
that all checks or orders for payment of company money shall be 
signed and countersigned by specified officials, “except checks for 
the payment of coupons and dividends, which shall be valid without 


such countersignature.” # 


Not infrequently, the whole matter of signatures to corporate 
instruments is left—either by by-law provision, or by the absence of 
any stich provision—to the discretion of the board of directors. 

By-laws of the larger corporations frequently prescribe by what 
official or officials bank loans are to be made and the formalities 
incident thereto. 


4 By-laws, North American Co., Art. XX. 
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The by-laws also usually empower the directors to make such 
regulations as to payments by check, draft or order as may seem 
to them necessary or desirable. Occasionally by-laws also prescribe 
that ‘no checks shall be drawn or funds used for any purposes 
other than the corporate business of the company.” 


5. Divipenps.—The by-law provisions in regard to dividends 
are usually formal and somewhat perfunctory. The most common 
provision is the prohibition of dividends from capital—a restate- 
ment of the common or statutory law, very properly and wisely 
brought into the by-laws as a standing reminder of the illegality 
of such payment of dividends. 

The by-laws relating to dividends also usually specifically pro- 
vide that the declaration of dividends is in the discretion of the board 
and frequently fix the dates when dividends, if any, are declared, 
shall be paid. 

Where preferred stock exists and its preferences are fixed by 
means of charter provision, the by-laws usually prescribe the time 
or circumstances under which preferred dividends are to be de- 
clared and paid and the conditions under which dividends may be 
declared and paid on the common stock. 


6. REGULATIONS AS TO Dest.—Regulations as to debt are rarely 
found in the by-laws of the larger corporations. They are more 
frequent in the case of the smaller corporations. Such limitations 
take various forms. At times the debt-incurring power of the board 
will be limited to a stated gross amount that must not be exceeded 
without special authorization by the stockholders; or it may be 
provided that such limitations of indebtedness shall not be exceeded 
unless authorized by a specified majority of the directors, as a two- 
thirds vote of the entire board, or perhaps by unanimous consent 
of that body. Occasionally the board will be restricted as to the 
amount of any one contract or obligation, as for instance, that no 
contract or obligation of over $10,000 shall be entered into or in- 
curred by the board unless specifically authorized thereto by resolu- 
tion of the stockholders. 

The advisability of such limitations is open to question. Cases 
will arise where restrictions of the kind are desirable and at times 
they are necessary, but as a general rule it would seem better to 
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elect a capable and responsible board and give it full discretion in 
its management of the corporate finances. 

This does not, of course, apply to the restatement sometimes 
found in by-laws of the statutory provisions as to bond issues which 
usually require the assent of the stockholders in some prescribed 
majority. Neither does it apply to by-law provisions prescribing 
the formalities to be followed by the board in effecting bank loans, 
which are sometimes and with entire propriety brought into the 
by-laws. 

It is to be remembered in this connection that by-law limitations 
on the power of directors to involve their corporation in debt are 
of no effect as to third parties without notice. Directors violating 
any such provisions would, however, undoubtedly render themselves 
personally responsible for any resulting loss or damage. 


7. CONTROL OF SrocK AND SECURITIES.—Provisions are some- 
times brought into the by-laws providing how and in what name 
the securities of other corporations coming into the possession of 
the company shall be held, by whom dividends and interest pay- 
ments on such securities shall be received, and how the company 
shall be represented when such representation is necessary on account 
of these securities. Where a corporation is likely to come into 
possession of considerable amounts of the stocks and bonds of other 
corporations, such provisions are very desirable. 


“Sundry By-Law Provisions.”—Under this head will come 
those by-laws that cannot be included under the titles already dis- 
cussed. These might, and some of them frequently are brought 
into the by-laws under other headings. The more common pro- 
visions of the kind relate to: 


. Offices of the company 

. Corporate seal 

. Enforcement of by-laws 
Inspection of books 

. Surety bonds 

Execution of contracts 

. Waiver of notice of meetings 
. Amendment of by-laws 


f 
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1. OFFICES OF THE ComMpANy.—In some of the states, as in New 
York, the charter specifies “the city, village or town and the county 
in which the office of the corporation is to be located,” leaving the 
exact location within these limits to be determined by the corporation 
itself. Where this is the case, the exact designation of the principal 
office may either be made by by-law provision or be left for the 
directors to determine. 

The meetings of both stockholders and directors are usually held 
in the principal office in the state of incorporation. To allow meet- 
ings of stockholders, or even of directors, to be held elsewhere, 
unless in places formally designated by the by-laws or agreed to 
by all parties in interest, gives opportunity for grave abuses. The 
by-laws should, therefore, in the absence of very good reason for 
doing otherwise, designate the principal office in the state of incor- 
poration and prescribe that all corporate meetings be held therein. 

Many corporations have executive offices outside the state of 
incorporation. In such case these offices are the principal offices of 
the corporation in the states in which they are situated. If the 
directors are to hold meetings in these offices outside the state, it is 
sometimes desirable that they be designated by the by-laws. Usu- 
ally, however, when offices are to be maintained outside the state, 
the by-laws merely provide that the corporation may have such other 
offices, either within or without the state of incorporation, as the 
directors may from time to time determine. 


2. CoRPORATE SEAL.—It is customary to prescribe the details 
of the corporate seal in the by-laws—as for instance: ‘‘The seal 
of the corporation shall be circular in form and shall have inscribed 
thereon the following words and figures, ‘Public Service Corporation 
of New Jersey, MCMIII.’”® Occasionally the by-law relating to 
the seal is so worded as to serve as a formal adoption of the desired 
seal, as “The common seal of the company shall be in the following 
form,” ® this being followed by a sketch or impression of the seal, 
or, as is common in the by-laws of the smaller corporations, the pro- 
vision for a seal concluding with the words, “and such seal as 
impressed on the margin hereof is hereby adopted as the corporate 
seal of the company.” 


© By-laws, Public Service Corp. of N. J., Art. XV. 
® By-laws, American Tel. & Tel. Co., Art. XII. 
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The details of the seal, unless prescribed by statute, are not 
essential. Any wording or device, if properly adopted or regularly 
used, is the legal seal of the corporation.’ And it may be changed 
or additional designs, mottoes, or ornamentation may be added as 
desired, and this will neither add to, nor detract from, the legal 
_ effectiveness of the seal.8 
_ As to the use of the corporate seal, in the absence of statutory 
provisions, its importance is no greater or no less than that of the 
individual seal. Formerly it was the final and complete evidence 
of corporate obligation; now—“It is well settled that the acts of a 
corporation evidenced by vote, written or unwritten, are as com- 
pletely binding upon it, and are as complete authority to its agents, 
2s the most solemn acts done under the corporate seal.” 9 

Usually the seal is impressed upon the instrument, or on a wafer 
attached to the instrument to be evidenced, but in some states even 
this is not necessary, the statutes or the courts recognizing a written 
or a printed facsimile of the seal, or a scroll as sufficient if adopted 
as and intended as the corporate seal.1° 

The custodian of the corporate seal is usually designated in the 
by-laws, either under the general head of “Sundry Provisions,” or 
in the by-laws relating to the duties of the officer in whose custody the 
seal is to be placed. Usually the corporate seal is entrusted to the 
secretary, though sometimes to the treasurer, very occasionally to 
the president, and at times to other corporate officials or agents. 
Occasionally duplicate seals are authorized, the different seals being 
placed in the hands of specified officials—usually the secretary and 
the treasurer. 

Frequently the by-laws leave the custody and use of the seal to 
be determined by the board, or provide that it shall be placed in the 
custody of some specified officer “if and when so directed by the 
board,” or “unless otherwise directed by the board.” 

It is sometimes and properly provided in the by-laws that the 
corporate seal shall not leave the company’s office save in the cus- 
tody of the officer entrusted with its safe-keeping, unless so directed 
by resolution of the board. 

7 Blood v. La Serena Land & Water Co., 113 Cal. 221. 

8 Danville Seminary v. Mott, 136 Ill. 28 


9. 
9 Board of Ed. of Ill. wv. Greenbaum & Sons, 39 Ill. 609, 612. 
4 Jacksonville, etc. Ry. & Nav. Co. v. Hooper, 160 U. S. 514. 
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3. ENFORCEMENT OF By-Laws.—The enforcement of by-laws 
and the imposition of penalties for their violation is discussed in a 
preceding chapter.” 


4. Inspection or Booxs.—In the by-laws of the larger corpora- 
tions a provision relating to the inspection of books is not uncom- 
mon. It is usually a perfunctory statement reducing the stockholders’ 
rights of inspection to the lowest terms permitted by the statutes. 
The following provision, from the by-laws of one of the large cor- 
porations of the country, is typical: “The directors shall determine 
from time to time whether and, if allowed, when and under what 
conditions and regulations the accounts and books of the corpora- 
tion (except such as may, by statute, be specifically open to inspec- 
tion) or any of them, shall be open to the inspection of the stock- 
holders, and the stockholders’ rights in this respect are and shall 
be restricted and limited accordingly.” The general subject of the 


stockholders’ right to inspect the corporate books is discussed else- 
where.!” 


5. Surety Bonps.—When bonds are to be required of corporate 
officials, the by-laws sometimes include the requirements in detail. 
More often the by-law provision regulating the bonding of a cor- 
porate official is a formal transfer of the responsibility to the 
directors, as, the treasurer “shall give bond for the faithful perform- 
ance of his duties in such sum as the board of directors or the 
executive committee may require.” 

The only officer bonded in the usual business corporation is the 


treasurer. The subject of the treasurer’s bond is discussed more 
fully elsewhere.1? 


6, Execution oF Contracts.—The usual provisions as to exe- 
cution of contracts are purely formal, prescribing by whom the 
corporate contracts shall be signed and containing any other desired 
details of procedure. In some cases the provisions of such by-laws 
are very sweeping, as: “No deed, instrument or contract of any 
description (except commercial paper) purporting to be made on 
behalf of the company shall be valid as against the company unless 
authorized by the board of directors,’ etc. It is to be remembered 

11Ch. 7, “Nature and Effect of By-Laws.” 


12 See Ch. 13, ‘‘General Status of Stockholders.” 
13Ch, 33, ‘‘The Treasurer’s Bond,” 
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that such a provision is not effective as to outside parties without 
notice. 


7. WaAtveR or Notice or Meetinc.—Frequently the by-laws 
provide that waiver of notice of a meeting by any stockholder shall 
be effectual; that the presence of a stockholder at a meeting shall 
in itself constitute a waiver of. notice of such meeting, and that 
stockholders’ meetings may be held at any time, without notice and 
for any purpose if all the stockholders are present and consent. 
The only effect of such a by-law is to prevent discussion, as these 
provisions only restate the common law, which in many states has 
also been enacted into statutory law. A similar provision nct in- 
frequently authorizes consent meetings of directors. 


8. AMENDMENT oF By-Laws.—It is customary to provide in 
the final section of the by-laws the method by which the by-laws 
themselves may be amended. If there is no such by-law and no 
statutory provision in regard to amendment, the only method by 
which the by-laws may be changed is by due action of the stock- 
holders at a regular meeting, or at a special meeting called for the 
purpose, in either case a quorum being present. 

In some states the statutes contain provisions relating to amend- 
ment of the by-laws, but in the great majority of the states it is left 
for the stockholders themselves to provide the procedure for amend- 
‘ment. The usual provision permits the amendment of the by-laws 
by a majority vote of the stockholders. Variations upon this are, 
however, numerous. A provision requiring a two-thirds vote of 
the outstanding stock for amendment of the by-laws is not uncom- 
mon. In the smaller corporations a provision is frequently found 
requiring the reading of all amendments of or additions to the 
by-laws at the regular meeting preceding the meeting at which a 
vote is to be taken. 

It is questionable whether any of the usual by-law restrictions 
upon the broad general power of a legally assembled meeting of 
stockholders to amend the by-laws are valid. This phase of the 
subject is treated elsewhere.™* 

Other provisions as to amendment of the by-laws frequently 
found, relate to the notice of meeting to be given before by-laws 
are amended, and provide that copies of all amended by-laws shall 


14 Seen Che 9, “Adoption, Amendment and Repeal of By-Laws.” 
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be sent to the stockholders within ten days of the time of their 
amendment. 

Provisions delegating power to the directors to make or amend 
by-laws are also frequent, the essential features being the relative 
power of the stockholders and directors, and the vote of the board 
necessary to amend. Usually the directors’ power is subordinated to 
that of the stockholders. The vote required in the board for amend- 
ment of by-laws varies widely. It is but seldom less than a majority 
—in some cases a majority of a quorum—running up from this to 
a seven-eighths vote of the whole board. 
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CHAPTER. 13 


GENERAL STATUS OF STOCKHOLDERS 


Status of Stockholders.——One who holds stock in a corporate 
enterprise is designated a stockholder. He may secure his stock: 
by original subscription accepted by the corporation, or later by 
buying or otherwise securing stock from a stockholder or from the 
corporation. If he subscribes to the original issue of stock, in the 
absence of any statutory, charter or by-law provisions to the con- 
trary, he is entitled to exercise all the rights of a stockholder as 
soon as there is a valid acceptance of his subscription. If he pur- 
chases stock he becomes a stockholder as soon as the equitable in- 
terest in the stock is transferred to him, but as far as the corporation 
is concerned, he is not usually entitled to exercise the rights of a 
stockholder until the transfer of his stock to his name on the books 
of the corporation makes him a stockholder of record.? 

When once an individual becomes a stockholder, he remains a 
stockholder as long as he retains his stock. If he disposes of his 
stock he ceases to be a stockholder. In such case he has no further 
rights as a stockholder, the transferee taking his place. Should his 
stock be sold for debt, he again ceases to be a stockholder because 
of the loss of his stock. And, under some circumstances, the cor- 
poration itself might forfeit his stock for unpaid calls or assessments 
by proper procedure, and he thereby be deprived of his status as a 
stockholder. Without such enabling conditions, the ordinary stock 
corporation cannot forfeit his stock nor expel him from membership. 
And on his part he cannot escape the responsibilities of a stockholder 
by resigning —he must part with his stock if he wishes to end his 


status as a stockholder. 


Relation of Stockholders to Corporation.—The stockholder 
owns stock of the corporation, but he, or all the stockholders, are 
not the corporation. As stated in earlier chapters, the corporation 
is a legal entity, separate and distinct from its stockholders, and 


1 Brown v. Duluth, etc. Ry. Co., 53 Fed. 889; Railway Co. v. Bank, 68 Ohio St. 582. 
2Picalora v. Gulf Cooperative Co., 68 N. ¥. Misc. 331. 
123 
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it may therefore contract or deal with them and they with it, as 
freely as if they were strangers,? provided only that the stockholders 
concerned in the transaction are not in any way acting as agents 
for the corporation in the matter, and that there is no fraud in 
their dealings as against creditors or other stockholders.* 

As to the relations of the stockholders to their corporation, 
from the financial standpoint, they are persons “who are interested 
in the operation of the corporate property and franchises, and their 
shares actually represent undivided interests in the corporate en- 
terprise. The corporation has the legal title to all the properties 
acquired and appurtenant; but it holds them for the pecuniary 
benefit of those persons who hold the capital stock. They appoint 
the persons to manage its affairs; they have the right to share in 
surplus earnings and, after dissolution, they have the right to have 
the assets reduced to money and to have them ratably distributed.” ® 


Relation of Stockholders to Directors.—The functions of a 
stockholder are exceedingly limited. Under the theory of the cor- 
poration, while stockholders are to have the profits of the corporate 
operations, and on liquidation, the net assets as well, meanwhile 
they are compelled to turn over the complete management of the 
enterprise to their representatives, the directors, 

In the active affairs of the corporation the stockholders, there- 
fore, occupy a position of minor importance. They own the stock 
of the corporation and, through that ownership, the corporation 
itself with all its belongings. Their control of the organization and 
their management of its affairs are, however, indirect and somewhat 
removed. The profits of the business belong to them, but its actual 
management and the general control of the company are, as stated, 
in the hands of its directors. 

In most of the states the directors’ general power over the 
corporate affairs is conferred upon them by statutory enactment. 
In states where the statutes do not so specifically confer this power 
upon the directors, it is usually given them by charter or by by-law 
provision. Under such circumstances, while the stockholders may 
impose general restrictions upon the directors through by-law pro- 
visions, they cannot otherwise interfere in the directors’ manage- 


3 Hanchett v. Blair, 100 Fed. 817; phinntt v. Smith et al., 134 N. Y. 240. 
4 Cook v. Anderson Food Co., -69 N. J. Eq. 660. 
5 Matter of Bronson, 150 N. Y. 1, 8. 
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ment of the corporate affairs, so long as this management is honest 
and within the bounds of reason. ‘Their corporate acts, within the 
powers of the corporation, in the lawful and legitimate furtherance 
of its purposes, in good. faith and the exercise of an honest judg- 
ment, are valid, and conclude the corporation and the stockholders.” ° 


Functions of Stockholders.—As already intimated, the func- 
tions of stockholders are few and simple. They assemble once a 
year in annual meeting to listen to reports, elect directors, and dis- 
cuss the general affairs of the company. On rare occasions they 
are assembled for particular action in special meeting. If the charter 
is to be amended, they are required to act. If all the assets of the 
corporation are to be sold, they must generally be called upon to 
sanction the proceedings. In some states their consent is required 
to validate corporate mortgages. They must act on any proposed 
liquidation of the corporation. By statute or charter provision their 
consent may be necessary to other proposed action. One further 
and most important function pertains to the stockholders—the right 
to make, amend, and repeal the by-laws. 

The active connection of the stockholder with his corporation is, 
under normal conditions, limited to the functions specified. The 
further control and direction of the corporate organization and its 
property and business are left entirely to the directors he has 
elected. 


General Rights of Stockholders.—The rights of stockholders 
discussed in the present chapter are those general rights that are 
incident to the ownership of common stock in a stock corporation. 
The holders of preferred stock have all these same rights—in addi- 
tion to their special rights—unless in some way denied, varied, or 
restricted. 

Every stockholder has the right to transfer stock freely, to have 
his name appear as that of a stockholder upon the stock books of the 
company, and when his stock is fully paid, to have a stock certificate. 
In addition, the ordinary individual rights of a holder of stock are: 


1. To be notified of, and to participate in all stockholders’ 
meetings in person or by proxy, and, usually, for each 
share of stock standing in his name upon the books of the 


6 Pollitz v. Wabash R. R. Co., 207 N. Y. 113, 124. 
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corporation to cast one vote at any election of directors 
upon any question that may come before such meetings. 

2. To share, in proportion to the amount of stock owned, in 
all dividends declared upon the common stock, and to 
subscribe in like proportion for any increase of the capital 
stock. 

3. In event of the dissolution of the corporation, to share in 
proportion to the amount of stock owned in any assets 
remaining after the corporate debts and obligations have 
been paid. 

4. To some measure of inspection of the corporate books and 
accounts. 

5. To an honest and reasonably able administration of the 
corporate affairs. 


Stockholders’ meetings are discussed in detail elsewhere,’ as is 
also the stockholder’s right to vote,’ to participate in dividends,® to 
subscribe to new issues of stock,!° and his rights of participation in 
the corporate assets in case of dissolution.’ 


Inspection of Corporate Records—Common Law versus 
Statutory Rights—Under the common law every stockholder had 
the right to inspect the books and accounts of the corporation in 
person or by agent, and to make abstracts or copies therefrom with- 
out restriction, save that the examination be made at a reasonable 
time and place and for a proper purpose.!* This is still the rule in 
states where there is no statutory regulation. 

In some few states, as in Louisiana, constitutional provisions 
affirm the stockholders’ rights to inspection of certain of the cor- 
porate records. Statutory provisions relating to the stockholders’ 
rights to inspect the corporate records are found in most of the 
states. Some of these enlarge the stockholders’ usual right to ex- 
amine the corporate records. In a few states they extend the right 


considerably. In other states the effect of the statutes is to restrict 
the stockholders’ rights. 


7Chs. 16-19; also Chs. 81, 82. 
8 Ch. 14. 
® Chs. 99-103. 
10 Ch. g2. 
a ae stab: 
* Guthrie v. Harkness, 199 U. S. 148; cited with approval in Curti 
U. S. 261, 263; Ranger v. Champion Cotton-Press Co. oF ahe 51 Fed. 61. Conalz.s 257 
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Regardless of the exact rights conferred by statutes, it is held that 
in the absence of limiting words or provisions in the statutes them- 
selves, they do not operate to limit or restrict the stockholders’ 
right to inspect the corporate records—that is, unless expressly 
modified or regulated in some way by the wording of the statute, 
the common law right exists unimpaired.13 Also the weight of 
authority holds that any rights given by such statutes are absolute 
and may be exercised irrespective of the purpose for which the 
inspection is sought '# and even though the stockholder’s interests 
may be adverse.!? “The only express limitation is that the right 
shall be exercised at reasonable and proper times; the implied limi- 
tation is that it shall not be exercised from idle curiosity or for- 
improper or unlawful purposes. In all other respects the statutory 
right is absolute.’ 16 


Inspection of Corporation Records—Restrictions.—On the 
other hand, while the common law rights of inspection still exist 
in most of the states, and while the statutory right of inspection 
extends in some states to all of the corporate records, and in most 
of the states to at least the inspection of the stock and transfer 
books,” the right is not, generally speaking, so complete and of such 
easy enforcement as the foregoing statements would seem to indi- 
cate. In some states the right of inspection is severely limited by 
statute or judicial decision. Thus, in New Jersey the courts have 
held that even the right to inspect the stock and transfer book 
cannot be enforced unless the stockholder can show some reason 
for the inspection “germane to his status as a stockholder.” 1% And 
in most of the states the practical difficulties of enforcing the right 
of stockholders to inspect the corporate records are great. Corporate 
officials are antagonistic, access to the records is difficult, and obsta- 
cles of every kind are interposed. As a matter of fact, save in those 
states where the statutes impose a penalty on the corporate officers 
for refusal to allow the prescribed inspection, the stockholders’ rights 


18 Commonwealth v. Phoenix Iron Co., 105 Pa. St. 111; Guthrie v. Harkness, 199 
oe z Wilson v. Mackinaw State Bank, 217 Ill. App. 494; Hauser v. York Water Co,, 278 
Pa. St. 387. 7 

15 ki i es, 172 Ill. App. 188. 

16 oa sre ee ais 467, 469; State ex rel. Dempsey v. Werra A. F, Co., 
173 Wis. 651; State ex rel. Harvey re Co., 182 Wis. 23. 

i t Gas Co. pp. Div. te.) 390, : Roe 
is pellet gr tone Biscuit (ee 54 Atl. (N. J.) 2413 McMahon v. Dispatch Printing 
Co., 129 Atl. 425. 
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of inspecting the corporate records are apt. to be but little more than 
a fiction, 

It may be said on behalf of the corporation that some restriction 
of the stockholders’ rights of inspection is not unreasonable. It 
is obvious that it would be impracticable in a large modern corpora- 
tion with its thousands of stockholders, to allow them to come at 
any time and make an examination of any and all the books. The 
interference with the regular business would in itself be intolerable, 
but beyond this the right might be so used in the interest of busi- 
ness competitors as to render it highly injurious to. the interests of 
the stockholders at large. 

In this connection it may be noted that lists of the stockholders 
in the larger corporations have a material money value—so much 
so that in some few states the practice of acquiring a few shares 
of stock in a company for the sole purpose of gaining access to 
the corporate records and copying the list of stockholders became a 
recognized industry. So flagrant, in fact, did this become in the 
state of New York that in 1916 the legislature enacted a law limiting 
the right of inspection to persons who had been stockholders of 
record for six months, or who held stock equal to 5% of all the 
outstanding shares. The statute imposes penalties upon both the 
corporation and its officers for failure or refusal to make proper 
entries in the books, and to exhibit such books as and when required 
by the statutes, but further provides that “It shall be a defense to 
any action for penalties under this section that the person suing 
therefor has within two years sold or offered for sale any list of 
stockholders of such corporation or any other corporation, or has 
aided or abetted any person in procuring any stock list for any such 
purpose.” 1® The statute expressly provides, however, that nothing 
therein shall impair the right of courts to compel by mandamus the 


production of the stock book for examination by any stockholder upon 
good cause shown. 


Inspection of Corporate Records—Extent of Right.—Where 
the right to examine the corporate record exists, it includes the right 
to make copies and abstracts.°° It also includes the right to be ac- 
companied by a stenographer and by an attorney or expert account- 


19 Stock Corp, Law, Art. 3, sec. 10. 
*° Cincinnati Volksblatt Co. v. Hoffmeister, 62 Oh. St. 189. 


Ch, 13] GENERAL STATUS OF STOCKHOLDERS 129 


ant, or the stockholder’s right of inspection may be delegated to one 
or both of these.?! 

Also, where the statute gives the right of inspection to “every” 
stockholder, it is held that this extends. the right literally to every 
stockholder no matter how small his holdings ; *? also, it is held that 
in the absence of any limitation in the statute itself, the right of 
inspection extends to all books, papers, contracts, or other instru- 
ments from which the stockholder can derive information that will 
the better enable him to protect his interests.?% 

The stockholders’ rights to inspect the corporate records may, 
of course, with due regard to any statutory requiremerits, always 
be defined, limited or regulated by the charter in those states that 
permit special charter provisions and in other states by means of 
reasonable by-law enactments.?4 


Stockholders’ Rights as to Management.—Stockholders have 
a right, frequently elusive and difficult of enforcement, to an honest 
and reasonably capable administration of the corporate-affairs. And 
the statutory concern as to the stockholder’s inspection of the cor- 
porate books is largely because, as a rule, this is the only way he 
can determine whether or not the corporate property and affairs are 
being well managed. 

In the absence of any statutory, charter or by-law provisions to 
the contrary, the management of the corporation is vested in the 
stockholders. Almost invariably, however, as stated earlier in the 
chapter, either by statute or charter provision the management of a 
modern corporation is vested in the board of directors. The stock- 
holders may elect these directors and in this way control their cor- 
poration, but they cannot ordinarily act directly. _Nor—unless such 
power is granted them by competent authority—have they power to 
remove directors or to interfere with their acts, and “courts will 
not, even on a petition of a majority, compel the board to do an 
act contrary to its judgment.” °° In some cases the stockholders, 
if a sufficient majority are agreed, may exercise some general con- 
trol over the directors by the enactment of restraining by-laws. Usu- 
ally, though the stockholders are helpless as against their board of 


21 State ex rel. Dempsey v. Werra A. F. Co., 173 Wis. 651; Powelson v, Tennessee 


Eastern Electric Co., 220 Mass. 380. 
23.Venner v. Chicago City Ry. Co., 246 Ill. 170. 
23 Breslauer v. Franklin & Co. et al., 205 Ill. App. 372. 
24 Klotz v. Pan-American Match Co., 221 Mass. 38. 5 
25 McCullough v. Moss, 5 Den. (N. Y.) 567, 575. 
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directors; they may request or they may command, but the directors 
need not heed nor need they obey so long as they are acting in 
good faith, and in the exercise of an honest judgment, within the 
powers of the corporation. 

Nor is this unreasonable. Usually the management of any suc- 
cessful business centers in one man or in a few men, and if they 
are honest and capable, the less they are restricted and interfered 
with, the more likely is the business to continue to be successful. 
The stockholder has the right to select the directors who are to 
be his managers, and it is here that his individual ability should 
come into ‘play. If he makes a mistake in the selection of his man- 
agers, he must suffer the consequences. 


Statutory Rights.—In most of the states the usual common 
law rights of stockholders—as stated in the preceding sections— 
have been re-enacted in the statutes. In many states the statutes 
give the stockholders rights beyond those belonging to them under 
the common law. Thus in North Carolina, upon request of 25% of 
the stock, the officers of the corporation must have the books audited 
and give the auditors’ statement to the petitioning stockholders.”® 
In Missouri a complete annual report of the condition of the affairs 
of the corporation and a list of the stockholders and the number 
of shares owned by each must be delivered to each of the stock- 
holders.27 In New York, Colorado, North Dakota, and a number 
of other states, under prescribed conditions stockholders may call 
for statements and reports from the corporate officials. In Cali- 
fornia and Washington it has been held that they may inspect mines 
owned by the corporation.” In Vermont, upon payment or tender 
of the fees allowed by law, the corporate officials must furnish a 
certified copy of any account, record, or paper in their custody that 
the party demanding same is entitled to inspect. In a number of 
states meetings for election of directors, if not held at the proper 
time, may be compelled by following prescribed procedure. 


Special Charter Rights.—As stated in a preceding chapter, 
in many states special provision for the regulation of the business 
and the conduct of the affairs of the corporation may be inserted in 


°6 Con. Stat. of 1919, sec. 1146. 
*7 Rey. Stat. of 1919, sec. 10154. 
°8 Hobbs v. Davis, 168 Cal. 556. 
22. Ch. 5. 
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the corporate charter. Where this privilege exists, rights not usually 
belonging to the stockholders of a corporation may be thereby se- 
cured. Thus, stock may be classified so as to give the minority 
stockholders unusual voting powers; minority representation may 
be insured by cumulative voting; the right to examine books may 
be defined and extended; the right to be present at directors’ meet- 
ings may be given; it may be provided that profits when they exist 
shall be declared as dividends at regular intervals, or the power 
of the directors to pay salaries, contract debts, sell corporate prop- 
erty, and the like, may be restricted. 

Unfortunately, those who incorporate a company are usually 
to be majority stockholders, perhaps directors, and in any event 
expect to control the corporation. They do not, therefore, concern 
themselves greatly with the protection of minority stockholders. If 
those who invest would decline to buy stock in corporations where 
the rights of stockholders are not properly protected, there would 
be more consideration for the smaller stockholders. 

It is always to be remembered that special provisions incor- 
porated in the charter are difficult of repeal or amendment. For 
this reason only those that are expressly desired to be permanent 
should be made the subject of charter provision, Less important 
provisions are better included in the by-laws, where they may be 
changed when necessary with less formality. 


Stockholders’ Powers as to Directors and Officers.—As 
stated earlier in the chapter, the individual stockholder, no matter 
how large his holding, has no power as a stockholder to interfere 
in the lawful management of the company or its business.?° If the 
directors or the officers elected by the directors take, or are about 
to take, any illegal or wrongful action, he may restrain them by 
appeal to the courts. If, however, action taken by the directors 
is in itself not unlawful but merely objectionable to him, his only 
usual recourse is to wait until the term of office of the objectionable 
directors expires and then to elect, if he can, a board, or a majority 
of the board, more in sympathy with his views. Occasionally, as 
by statute in Indiana, provision is made for the removal of directors 
at any time by proper action of the stockholders, and then his rem- 
edy may be prompter. Or, in some cases, if he can induce a suf- 


20Continental Securities Co. v. Belmont, 206 N. Y. 7, 16; Beardstown Pearl Button 
Co. v. Oswald, 130 Ill. App. 290, 295. 
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ficient number of stockholders to act with him, the charter or the 
by-laws might be amended, and the directors or the officers appointed 
by them be restrained in this way. 


Collective Powers of Stockholders.—So far as the corporate 
powers vest in the stockholders, they are in the stockholders as a 
body and must be exercised in duly assembled meeting. Occasionally 
statutory or charter provisions authorize certain actions by written 
statement signed by the individual stockholders; also an instrument, 
signed by all the stockholders of a corporation, has been held suf- 
ficient to convey at least a full equitable title to the corporate prop- 
erty ;3! but generally speaking, action by individual stockholders 
not in duly assembled meeting is not the action of the corporation 
and is of no effect so far as the corporation is concerned.*” 

The collective powers of the stockholders apply to but few mat- 
ters and may be summarized as follows: 


1. To call and hold meetings 

2. To amend charter 

3. To adopt, repeal and amend by-laws 

4. To elect directors 

5. To authorize sale of entire assets 

6. To authorize reorganization, merger, or consolidation of 
corporation 

7. To authorize dissolution of corporation 

8. To exercise any special statutory or charter powers 


Most of these collective powers of the stockholders are con- 
sidered in the chapters devoted to the general subject. Those not 
so treated are discussed below. 


Authorization of Sale of the Entire Assets—A sale of the 
entire corporate assets involves a fundamental change in the opera- 
tions of the corporation, akin to liquidation, and is very properly 
a matter that must be approved by the stockholders before it may 
be carried into effect. A solvent corporation, unless otherwise pro- 
vided by statute, may sell its entire assets only by the unanimous 
consent of all its stockholders.** Where, however, a corporation 


8 Computing Scale Co. v. Toledo Computing Scale eae 279 Fed. 
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82 Demarest v. Spiral ee Tube Co., - 
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is financially involved, or likely to become so, then the sale of all 
its property may be made in any manner that will secure a fair re- 
turn, by authorization of a majority of the stockholders.*+ If the 
statutes or charter so provide, the entire assets of a corporation 
may, of course, be sold by action of a majority of the stockholders, 
or by majority action of the directors, the prescribed formalities 
being duly observed. 


Special Statutory or Charter Powers of Stockholders.—In 
many states special powers are conferred upon the stockholders by 
express statutory provision. Thus in New York, Pennsylvania, 
Maine, and some other states, it is provided that a corporation 
may merge or consolidate with others or sell its entire assets, upon 
the consent of a prescribed majority of the outstanding stock, with 
a provision for the appraisement and purchase of the stock of any 
dissenting stockholders. Also, in New York, Pennsylvania, and 
some other states it is provided that any mortgage of corporate 
property must be authorized by a vote of the stockholders. In sev- 
eral states, as California and Montana, directors may be removed 
by a two-thirds vote of the entire stock. In Louisiana, stockholders 
may vote at stockholders’ meetings by letter, the signature of which 
must be acknowledged before a notary public. 

In the states where special provisions may be inserted in the 
charter, it is possible to extend the powers of stockholders, if se 
desired, far beyond their usual scope. 


= 


84 Sewell v. East Cape May Beach Co., 50 N. J. Eq. 717. 


CHAPTER 14 
STOCKHOLDERS’ RIGHT TO VOTE 


Nature of Voting Right.—‘“Unless otherwise provided by the 
organic law of the corporation, the right of a stockholder to vote 
upon his stock at all meetings of shareholders is a right inherent 
in the ownership of the shares, and as such a property right.” * And 
as a property right, essential to the preservation of his corporate 
interests, the stockholder’s right to vote has been protected by 
judicial decision with jealous care. “‘With the right to vote, as we 
may assume, his property is safe and valuable. Without that right, 
as we may further assume, his property is not safe and may become of 
no value. To absolutely deprive him of the right to vote, therefore, 
is to deprive him of an essential attribute of his property.” ? 

The stockholder cannot, therefore, be deprived of the vote that 
is his, without his consent. It cannot be cut off or curtailed by the 
action of any or all the other stockholders even though with the 
cooperation of the directors and officers.? And in protection of 
the stockholder’s right to vote in proportion to his holding of stock, 
it is held (1) that if the capital stock of the corporation is increased 
and offered for sale, the stockholder is entitled to purchase his 
proportionate share of the new issue;* (2) that in case of any 
reduction of capital stock, the adjustment must be so made as not 
to change his proportionate interest in the outstanding voting stock ;® 
and (3) that unless with his consent, his right to vote cannot be 
curtailed, nor can his exercise of the right be unreasonably re- 
stricted by by-law enactment. Nor can it be changed with or 
without his consent, by either by-law or agreement, when the stat- 
utes prescribe the voting rights he is to exercise. 

It is to be remembered, of course, that a purchaser of stock 
takes it subject to any restrictions as to voting, or other rights, that 
1 Talbot J. Taylor & Co. v. Southern Pac. Co., 122 Fed. 147, 151. 
2Lord v. Equitable Life Assur. Society, 194 N. Y. 212, 229. 

% Stokes v, Continental Trust Co., 186 N. Y. 285, 201. 

4 Tbid.; see also Ch. 92, “Stock Rights.” 

5 Page v. Am., etc. Mfg. Co., 129 App. Div. (N. Y.) 346; Theis v. Durr, 125 Wis. 
8 Durkee v. People, 155 Ill. 354. 
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may have been properly put upon it before it came under his con- 
trol. Once his, however, no changes of voting rights can be made 
without his consent. 


Status of the Voting Right.—Under the common law the 
stockholder has the right to vote, but this common-law right was 
based upon the individual and not upon the amount of stock that 
he held. Every stockholder, therefore, was entitled to one vote in 
all matters passed upon by the stockholders regardless of the amount 
of his stock.’ This is still the rule in England, unless otherwise 
prescribed by the “regulations” § which correspond to our by-laws. 
In this country, however, almost invariably statutes, charter or bv- 
laws provide that the amount of stock held shall be the measure of 
the voting right, the general requirement calling for one vote for 
each share of stock standing in the name of the stockholder. And 
it has been held that in the absence of statutory, charter or by-law 
provisions to this effect, the custom of giving one vote to each share 
of stock held is so general as to establish the right as a matter of 
usage.® 

Where the statutes prescribe the basis and the method of voting, 
or impose restrictions on the voting right, their provisions, of course, 
prevail. Any charter provisions not in conflict with the statutes, are 
also valid and effective. Also by-laws duly passed, if reasonable 
and not at variance with the charter or any statutory provisions, 
may regulate the method of voting, and with the consent of all 
‘the parties affected, may take away or modify the right to vote." 
The majority cannot, however, by by-law enactment, unless so au- 
thorized by the statutes, take from the other stockholders, without 
their consent, the right to vote or prescribe new qualifications, or 
impose upon them restrictions of an unreasonable nature.“ 

In some few states the statutes expressly authorize the regulation 
of the voting right by by-law provision. Thus in Maine the statutes 
provide that the by-laws may determine the number of votes to be 
given by stockholders, and in the State of Washington the statutes, 
after providing that at elections of directors each stockholder shall 


7 Western Cottage Piano & Organ Co. v. Burrows, 144 Ml. App. 350, 360. 

8 Companies (Cons.) Act, 1908, sec. 67. 

9 Western Cottage Piano & Organ Co. v. Burrows, 144 Ill. App. 350, 370. 

10 Commonwealth v. Detwiller, 131 Pa. St. 614. 1 , 
11 Taylor v. Griswold, 14 N. J. L. 222; Kinnan v. Sullivan Cty. Club, 26 App. Div. 
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be entitled to as many votes as he “may own or represent by proxy, 
shares of stock,” goes on to say: “Provided that nothing herein 
contained shall prevent any corporation, by its by-laws, limiting any 
such bona fide stockholder to a single vote, or one vote for every 
full share of paid-up stock, or its equivalent in assessable stock, 
disregarding the number of shares of stock he may own.” 

In many of the states the statutes prescribe one vote to each 
share of stock owned unless otherwise prescribed’ by the corporate 
charter—or, as stated above, in some states by the corporate by-laws. 
In many of the states the statutes expressly provide for the issue 
of preferred stock without the voting right or with limited right 
of voting. In California, on the other hand, the statutes expressly 
prohibit any distinction between classes of stock as to voting power. 


By Whom the Voting Right Is Exercised—Unless expressly 
denied in some way, every stockholder, whether his stock be com- 
mon, preferred or special, has the right to participate in and to 
vote at all meetings of stockholders.1* He has the right to vote for 
directors and to vote on all propositions subject by statute to the 
control of the stockholders. And in the absence of some valid 
provision to the contrary, the right is in the person who holds the 
legal title to the stock at the time the meeting is held.‘ 

Trustees may vote upon the stock held in their names as trustees, 
if it so stands upon the books of the company. In some states 
this is so as a matter of statutory provision. The trustee, if not 
restricted by the instrument creating the trust, must exercise the: 
voting power as in his judgment is best for the interest of the cestui 
que trust.1? An executor or an administrator may vote upon the 
stock belonging to the estate even though standing in the name of 
the deceased party. When-stock is held jointly or in common, as 
in the case of a partnership, or where there are two or more trus- 
tees or executors, unless otherwise provided by statute, charter or 
by-laws, all must agree on the vote, or it will be lost. In the ab- 
sence of disagreement, any partner may vote stock standing in the 
partnership name. A receiver usually votes stock in his possession. 

When stock is transferred on the books of the company to the 

13 ee SRE OE a ce rien, Private Corp., sec. 3632 

14 Arkansas Valley, etc. Co. v. Ft. Lyon Canal Co., 173 Fed. 601. 
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pledgee, the voting right, as a general rule and in the absence of 
any agreement to the contrary, follows the stock.!7 In some states, 
however, as in New York, the owner of the stock may demand and 
receive a proxy from the pledgee upon paying any necessary ex- 
penses. In other states, as New Jersey, if it appears on the transfer 
books that such stock has been transferred only as a pledge, the 
owner retains the right to vote thereon, unless he has expressly 
empowered the pledgee to cast his vote.t* Statutes protecting the 
voting rights of pledgers are found in many of the states. 

A corporation holding stock of another corporation may vote such 
stock through duly authorized agents. “A corporation, empowered 
to own stock, has an incidental right to vote it, and the exercise of 
such right violates no public policy in the absence of a statutory pro- 
hibition and when no monopoly is thereby created.’ 19 The by-laws 
of the larger corporations usually provide by whom the stock of other 
corporations held in the corporate name shall be voted. 

While a corporation may vote the stock of other corporations prop- 
erly held by it as freely as may any other stockholder, it cannot vote 
its own stock, nor can it authorize others to vote such stock, and this 
applies to unissued stock and to stock that has been issued and 
through purchase, donation, or in any other manner, come back into 
possession of the company.?° In a number of states, as in New 
Jersey, Delaware, Colorado and Maryland, this is a matter of express 
statutory provision, the law in these states prohibiting the voting of 
such stock either “directly or indirectly.” 

In some states the statutory provisions as to voting are detailed. 
Thus in Illinois, the statute provides that “Each executor, admin- 
istrator, conservator, guardian, receiver, or trustee may vote the stock 
in his hands at all meetings of the corporation. Each person who 
shall pledge his stock may, unless otherwise provided in the agreement 
of pledge, vote as a stockholder. . . . Corporations holding shares in 
another corporation may vote the same by such officer, agent or proxy 
as the directors may appoint, or as the by-laws may prescribe.” °1 

It is also provided by the Illinois Statutes that no stock shall be 


voted at any meeting— 


17 Commonwealth v. Dalzell, 152 Pa. St. 217. 

18 Comp. Stat., p. 1623, sec. 37; Improvement Cox vw) Hea, 74 No JeBd...234. 

19 Toledo Traction, etc. Co. v. Smith, 205 Fed. 643, 653. ; , 

20 American Railway Frog Co. v. Haven, 101 Mass. 398; Vail v. Hamilton, 85 N. 
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1. Upon which any instalment is due and unpaid. 

2. Which shall have been transferred upon the books of the 
corporation within ten days next preceding the date of 
such meeting,”” 

3. Which belongs to the corporation, 


and that all elections shall be by ballot,?* and voting shall be cumula- 
tive.24 Also under a constitutional provision no stockholder, either 
common or preferred, can be deprived of his right to vote for 
directors.”° 


Evidence of Right to Vote.—As between the corporation and 
its members, the right to vote, and also the number of votes that the 
stockholder is entitled to cast are determined by the stock books of 
the corporation.*® This is conclusively so in a number of states by 
express statutory provision. In other states the stock books of the 
corporation are held to be, at least, prima facie evidence of the right 
to vote, and usually the charter or the by-laws of the corporation 
provide that they shall be conclusive evidence of the right. 


Method of Voting.—The method of voting for directors is 
in some states prescribed by statute, as in Illinois, Massachusetts and 
Minnesota, which require the election of directors to be by ballot, 
or in New Jersey, which prescribes that all elections for directors shall 
be by ballot unless otherwise expressly provided in the charter.?7 
Where not prescribed by statute, charter, or by-laws, voting for 
directors and other matters may be by ballot, viva voce, by show of 
hands, or by any other method that will fairly indicate the will of 
the voters. 

The charter sometimes prescribes the method of voting, but the 
matter is usually left to the by-laws which, as a rule, provide that 
the election of directors shall be by ballot and also frequently provide 
that voting on any other question shall be by ballot if so demanded 
by any stockholder present at the meeting. In the absence of such 
demand, this leaves the method of voting on other matters than the 
election of directors to the will of the meeting, and it is usually viva 
voce or by show of hands unless a ballot is demanded. 


22 Rev. Stat. of 1921, Ch. 32, sec. 47. 

23 Thid., sec. 48. 

24 Ibid. sec. 50, 

25 Const. of 1870, Art. XT, sec. 

26 Commonwealth v. Dalzell et Hes 152 Pa. St. 217. 
27 Comp. Stat., p. 1622, sec. 34. 
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Variations of the Voting Right.—In most of the states, by 
statutory or charter, or in some states by by-law provision, variations 
of the usual voting rights of stock may be had. This permits of the 
classification of stock,?* cumulative voting, discussed later in the chap- 
ter, the issue of preferred ° or other special stocks without the voting 
tight or with the voting right in modified form.®° 

Also in most states of the Union, if for proper purposes, the voting 
right of stock may be separated from the ownership of stock and this 
permits of proxies, as discussed later in the chapter; also of voting 
trusts and other combinations of voting interests.*4 


Cumulative Voting.—<s its name indicates, cumulative voting 
is a system of accumulating or concentrating votes, employed in the 
election of directors. Its usual purpose is the protection of minority 
interests by securing to them representation on the board of directors. 

Under the ordinary method of voting, the stockholder may for each 
share of stock that he holds cast one vote for each director to be 
elected. That is, if seven directors are to be elected, there may per- 
haps be ten or fifteen candidates, but regardless of the number run- 
ning for the office, he may, for each share of his stock, cast one vote 
for each candidate he prefers up to seven, and he may vote in no 
other way. 

Under the cumulative system of voting, the owner of stock may, 
for each share of stock that he holds, cast as many votes for directors 
as there are directors to be elected, and he may cast these votes, one 
for each candidate up to the number to be elected or all for one candi- 
date, or may distribute them among two or more candidates as he sees 
fit. That is, if the total number of directors to be elected is seven, 
the owner of one share of stock has seven votes and he may cast one 
vote for each of seven directors, as in the ordinary method of voting, 
or cast seven votes for one director, or cast four votes for one director 
and three for another, or apportion his seven votes in any other way 
he chooses among the candidates. To express it briefly, he has as 
many votes for directors as he has ‘shares of stock multiplied by the 
number of directors to be elected, and may cast this number of votes 
for directors exactly as he pleases. If he has one hundred shares of 
stock and seven directors are to be elected, he is entitled to seven 


28 See Ch. 35, “‘Capital Stock.” 

29 See Ch. 37, “Preferred Stook.” 

30 See Ch. 41, “Other Special Forms of Shares.” 
31 See Ch. 76, “‘Voting Trusts.” 
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hundred votes and he may concentrate on one or a few directors, or 
scatter his vote among as many of the candidates as he sees fit. 

Under the usual method of voting for directors, the owners of a 
majority of the stock even though they have but one share over 50% 
of the voting stock may elect the entire board of directors. The 
owners of the minority stock even though they held but one share less 
than 50% of the voting stock cannot elect a single member of the 
board. Under the cumulative system of voting, the owners of 49% 
of the voting stock could by casting their votes properly elect three 
members out of a board of seven to be elected. And the owner of 
13% of the stock could in the same election elect one member of the 
board. to represent his interests. 

Cumulative voting at corporate elections is required by constitu- 
tional provision in a number of states. Thus in Pennsylvania the 
constitution of the state concisely prescribes: “In all elections for 
directors or managers of a corporation, each member or shareholder 
may cast the whole number of his votes for one candidate, or dis- 
tribute them upon two or more candidates, as he may prefer.” 8? 

In a number of states the statutes prescribe cumulative voting or 
permit it if incorporated in the charter or by-laws. In some few 
states it is doubtful if the right to vote cumulatively can be secured 
at all. 

It is to be noted that under the system of cumulative voting for 
directors, stockholders may if they wish cast one vote for each share 
of stock for each candidate up to the number to be elected, just as 
in the ordinary method of voting. In other words, the prescribed 
method permits the cumulating of votes but does not compel it. 
Therefore, even though the cumulative system is mandatorily im- 
posed by constitution, statute, charter, or by-law, and the ordinary 
method of voting is employed, the election thereby brought about is 
valid unless some stockholder claims the right to cumulate his votes 
and it is denied him. 


Proxies.**—The right to vote by proxy did not exist at common 
law—each stockholder being required to be present in person if he de- 
sired to vote. Now, however, in almost every state of the Union, the 
right to vote by proxy is given by constitutional or statutory provision. 
There are a few states, the most important of which are Arkansas, 


82 Const., Art. XVI, sec. 4. 
%3 For forms of proxies, see Forms 175-184. 
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Georgia and Iowa, in which no constitutional or statutory provision 
is made for proxies, and in these states they should be provided for 
in charter or by-laws. 

It may be noted that in Iowa it has been held that proxies may be 
authorized by usage.*+ 

The conditions of voting by proxy may be prescribed by the by- 
laws, and if reasonable and not at variance with statutory law or the 
charter of the corporation are effective, but if otherwise, are void 
unless all those affected consent.®® 

In the absence of statutory limitation, the owner of stock may em- 
power any person he sees fit to represent him,?° and within the limits 
of the authority he has given, is bound as fully by the action of his 
proxy as if he had been present at the meeting and acted himself.** 
It has been held, however, that a general proxy given in the ordinary 
form, even to the extent of all the power the owner would possess 
if personally present, does not authorize the holder to vote on matters 
of extraordinary nature and importance, as a reorganization of the 
company or the sale of all its property, or for the liquidation of its 
atetirs.” 

As the right to vote is separable from stock only with the owner’s 
consent, the vendor of stock, although the stock he sold has not been 
transferred upon the books of the corporation, has no right to give 
a proxy to a third party against the interests of the vendee, and is 
liable in damages if he does.?® And an executor cannot give a general 
proxy, but may give a proxy containing express directions as to how 
his vote shall be cast. And where there are several executors or ad- 
ministrators, they may give a proxy to one of their number to repre- 
sent the stock held by the estate.*° 

It is to be remembered that in many of the states the statutes ex- 
pressly prescribe the term for which a proxy shall be valid, and after 
the expiration of that term it is void unless renewed. Thus in Maine, 
Massachusetts, and New Hampshire a proxy must have been given 
within six months of the time of the meeting which must be named 
therein, and is not valid after the meeting finally adjourns. 


84 Rossing v. State Bank, 181 Iowa t1o13. 
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Form of Proxy.‘!—As to the form of proxy, it must, usually by 
express provision of statute, charter, or by-laws, be in writing and be 
sufficient to establish the authority of the person who presents it. 
“A stockholder who desires to exercise his right.to vote on his stock 
by proxy, is undoubtedly bound to furnish his agent with such written 
evidence of the latter’s right to act for him as will reasonably assure 
the inspectors that the agent is acting by the authority of his principal. 
But the power of attorney need not be in any prescribed form, nor be 
executed with any particular formality. It is sufficient that it ap- 
pear on its face to confer the requisite authority, and that it be free 
from all reasonable grounds of suspicion of its genuineness and 
authenticity.” 4 

And if a proxy is thus “free from all reasonable grounds of sus- 
picion,” the inspectors of election have no right to question it or re- 
ject it on mere suspicion, or because it is not dated, or acknowledged, 
or witnessed, or because of minor irregularities.42 Proxies do not 
require a seal unless the statute so prescribes.*# 


Revocation of Proxy.—A proxy may be revoked by the giver 
at any time even though in terms it be irrevocable, unless it be coupled 
with an interest. “There is no such thing as an irrevocable proxy 
to vote stock not coupled with any interest in the stock itself other 
than the right to vote it. A proxy, though stated to be irrevocable, 
may be revoked at any time.” * And this revocation need not be in 
any special form or manner. The mere appearance of the owner of 
the stock at the meeting with the express intention of voting is, save 
in New Jersey, sufficient to revoke a proxy previously given.4® In 
New Jersey, by express statutory provision the presence of the owner 
of stock at a meeting does not revoke outstanding proxies given by 
him unless he notifies the secretary of the meeting in writing that 
they are revoked.** And it is, of course, revoked by the sale of his 
stock, and the giving of a new proxy is held to revoke all preceding 
proxies.‘8 

A proxy coupled with an interest is, however, not subject to this 
rule as other rights intervene. Thus, when the joint owners of stock 


41 See Forms 175-184. 
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deposited it in trust under an agreement that it was to be voted as 
directed by one of them until the stock was divided between them 
on a specified date, the authority so given was held valid and irrevo- 
cable, as long as the conditions of the trust were maintained, up to 
the termination of the trust period.*® 


Voting Right as Affected by Stockholder’s Personal In- 
terest.—As a stockholder does not in any way, as a stockholder, 
occupy a position of trust towards the other stockholders or toward 
the corporation, but represents himself and his own interests, his 
right to vote upon any measure coming before the meeting is not af- 
-fected by the fact that he is personally interested therein and will 
benefit from its adoption.°® And this is true even though he be a 
director in the company—that is, as a stockholder, he may vote for 
measures that he could not properly vote for as a director, because of 
his personal interest therein, should the same measure come before 
the board.®! In the first case he acts for himself and solely because 
of the stock he owns; in the second case as a director, he is estopped 
because he is acting in a fiduciary capacity as a trustee for all the 
stockholders. In a leading New Jersey case °? in commenting on the 
fact that directors of the company who were also stockholders had 
voted their stock in favor of a resolution which was to their personal 
interest the court said: “They voted upon that resolution not as 
directors, not in their fiduciary capacity, but solely in the right of the 
shares of stock held by them... . 

“Like other stockholders, they had a right to be influenced by what 
they conceived to be for their own interest and they cannot be law- 
fully denied that right: nor can it be limited or circumscribed by the 
fact that they occupied the position of directors in the company.” 


49 Clowes v. Miller, 60 N. J. 

50 Windmuller et al. v. pitied “Distilling: etc. tae 11s Fed. 748. 
51 Gamble v. Queens County Water Co., 123 N. Y. 

52U. S. Steel Corporation v. Hodge, 64 N. J. Ea. $07, 813. 


CHAPTER 15 
LIABILITIES OF STOCKHOLDERS 


Stockholders’ Liabilities—The liabilities of stockholders as 
such are few. In several states they are liable to assessment on full- 
paid stock, as discussed later in the chapter, but their only usual lia- 
bility is on unpaid stock. If subscribers to stock, or purchasers of 
stock from the corporation have not paid in full, they are liable to 
the corporation, and indirectly to its creditors, up to the par value 
of their stock,! or in the case of no-par value stock up to its properly 
fixed price, and they are liable for this in almost every state of the 
union, even though the corporation itself may have agreed not 
to require payment, or has released the subscribers without considera- 
tion.? In other words, if a corporation becomes insolvent, a sub- 
scriber to its stock whose subscription is not fully paid, or a person 
holding stock not fully paid, with knowledge of the fact, can be held 
liable for the corporate debts up to the amount necessary to make 
his stock fully paid. In the greater number of states a subscription 
to stock or the holding of stock in the ordinary business corporation 
involves no further liability than this, and as soon as the par or fixed 
value of the stock has been paid, this liability ceases and the holder 
is no longer, as a stockholder, financially responsible for the corpora- 
tion and its doings.® 

The owners of the usual preferred stock are also stockholders of 
the corporation and liable for any unpaid balance on their stock and 
also to any special liability imposed on stockholders by constitution, 
statute, charter or by-laws unless released therefrom by some express 
and valid provision.4 


Special Liabilities of Stockholders.—The liability of holders 
of stock for any unpaid portion of its par or fixed value is a matter 


1 Petition of Stuart, 272 Fed. 938; McDermott v. Woodhouse, 87 N. J. Eq. 124, 

* Randall Printing Co. v. Sanitas Mineral Water Co., 120 Minn. 268; Vermont, etc. 
Co. v. Declez, etc. Co, 135. Cal. 579: 

® Cook on Corp. (8th ed.), secs. 212, 213, 214, 242, and citations therewith; United 
States v. Stanford, 161 U. S. 412; Gulf, C. & S. F. Ry. Co. v. Cities Service Co., 281 
Fed. 214. As to what constitutes full payment of stock, see Ch. 35, ‘‘Capital Stock.” 

4 Railroad Co. v. Smith, 48 Ohio St. 2rg. 
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of statutory provision in most states of the Union. In Virginia and 
Maryland the stockholders’ liability on unpaid stock is limited to such 
amounts as may be due on their subscriptions regardless of the price 
at which their subscriptions were made. 

In addition to the liability on unpaid stock, stockholders in national 
banks, and as a rule stockholders in state banks, trust companies and 
other moneyed corporations, in case of the insolvency of their cor- 
porations are held liable for an amount equal to the par value of their 
stock. 

In some few states, as in New York, in addition to the liability 
on unpaid stock, the owners of stock may be held for any debt due by 
a corporation to a laborer, servant or other employee.® 

In a few states there are special and various liabilities which ex- 
tend to all stockholders whether their stock is full-paid or otherwise. 
Thus in Minnesota, by constitutional provision, stockholders in all 
corporations except those organized for the purpose of carrying on 
any kind of manufacturing or mechanical business are liable, in case 
the corporation becomes insolvent, for a further amount equal to the 
original subscription, that is, equal to the par or fixed value of the 
stock they hold.6 The corporation cannot collect this additional 
amount, but in case of its insolvency any creditor of the corporation 
may enforce payment. This double liability for stockholders in the 
ordinary business corporations is now found in Minnesota alone. 
In California, also by constitutional provision, each stockholder is not 
only liable for any portion of his subscription that is not paid but 
also for such proportionate part of any corporate indebtedness in- 
curred during the period in which he is a stockholder, as his stock 
bears to the total capitalization of the corporation.’ 


Effect of Stockholders’ Liabilities——The liability on unpaid 
stock is generally understood and is not inequitable. Stockholders are 
not, under ordinary circumstances, personally liable to creditors of 
their corporation, and its capital, therefore, is the only basis of the 
corporate credit. This being true, if any stockholder or subscriber to 
stock has not paid in the full amount due on his stock, it is but right 
that he should be liable for the deficiency to the corporation and 
to its creditors in case of its insolvency. 

5 Stock Corp. Law, Sec 71. 


6 Const.,’ Art. X, sec. 3. 
7 Const., sec. 3, as amended 19c8. 
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The further statutory liabilities of the stockholders of ordinary 
business corporations, as stated above, which exist in some few 
states, are unfortunate because of their lack of uniformity and 
the uncertainty of their action. Not infrequently they work serious 
hardships where stock is purchased in ignorance of their existence. 
They are always productive of litigation, and the states in which 
they are of a serious nature, as Minnesota and California, are to 
be avoided as far as possible for purposes of incorporation. 

These special statutory liabilities, however, are exceptional, and 
in a majority of the states the one general rule prevails that a stock- 
holder whose stock has once been paid in full is liable neither to as- 
sessment by the corporation nor to action by its creditors. The 
property of the corporation’ in which he is interested may be swept 
away, but his liability is fixed and limited—his investment will be 
lost, but that is the worst that can happen. The unlimited respon- 
sibility of the partnership does not exist. 


Calls on Unpaid Stock.—lf subscriptions are not paid accord- 
ing to their terms, or when subscriptions are unconditional or sub- 
ject to call, as calls are made by the directors, the corporation may 
bring suit to collect the unpaid amounts, or obtain judgment and 
levy on the stock if necessary,® or where the statutes give such power, 
may forfeit the delinquent stock. If the corporation does nothing, 
the liability of the stockholder on his unpaid stock still remains for 
the benefit of creditors of the corporation in case of its insolvency.® 


To Whom Liability Attaches.—The liability on unpaid stock, 
or any statutory liability attaching to stock, is against the legal 
owner of the stock—usually the stockholder of record, if his name 
as Owner appears or remains on the books of the corporation with 
his knowledge and consent.'® If “a person voluntarily assumes the 
relation of stockholder, and voluntarily procures or permits his 
name to be recorded as such on the corporate records, he fixes 


his own status and is liable for the consequences.” 1 And this is’ 


usually true, in the absence of statutory provisions to the contrary, 
though the registered owner is only a pledgee or trustee for another, 


8 Nashua Savings Bank v. Anglo- American, ete. Co., "889 Ue iSe 2272 

® Scovill v. Thayer, 105 U. S. 143, 156; Eteweie v. Glenn, T3171 S: 319, 334. 
1 Rankin v, Fidelity Trust Co., 189 U. S. 242; Glenn v. Garth, 133 N. 

4 Bartlett v. Stephens, 137 Minn, ara: 


ee 
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provided he is registered as owner and not as pledgee.!2. The liability 
in such cases is not because of ownership but because the holder 
of record is estopped from denying ownership. On the other hand, 
the real owner of stock cannot escape liability because his stock 
has not been transferred to him on the books of the corporation 
or stands on the books in the name of someone else,'* especially 
where he has acted.as or been recognized as a stockholder of the 
corporation.'+ 

As a rule, in such cases creditors may elect to hold either the real 
owner or the apparent owner, but may, of course, satisfy the liability 
but once.® “ . .. Two persons may be liable for the same stock, 
the record holder under the statute, and the real owner under the 
statute and upon common law principles—in one case upon statutory 
grounds, while not an actual stockholder, because he allows himself 
to be held out to the world as such; and in the other case on statu- 
tory grounds, because he is the actual stockholder.” 16 


Liability to Corporate Creditors.—The liability on unpaid 
stock is a liability to the corporation, and accordingly, as a rule, 
corporate creditors must first proceed against the corporation for 
the collection of their claims. If they secure judgment against the 
corporation and are unable to collect from it, they may then proceed 
against any stockholder who has not paid in full for his stock.1" If, 
however, the corporation has been dissolved or is notoriously in- 
solvent, creditors may sometimes proceed directly against the stock- 
holders of the corporation.'* If a corporation goes into the hands of 
an assignee, a receiver, or a trustee in bankruptcy, it is the duty of 
that official to collect all unpaid subscriptions.1% And the liability 
of a stockholder for an unpaid balance on his stock, and generally 
for any other liabilities on his stock, is to be determined by the 
law of the state in which the corporation was formed and not the 
state in which the hearing is held.?° 


12 Anderson v. Philadelphia Warehouse Co., 111 U. S. 479; Pullman v. Upton, 96 
prey 8. ‘ . 

Bi 13 Rankin v. Fidelity Trust Co., 189 U. S. 242; Robinson v. Southern National Bank, 
180 U..S. 295, 306. s 

14 Ohman v. Lee, 149 Minn. 451. 

15 Blackburn v. Irvine, 205 Fed. 217, affg. 198 Fed. 360. 

16 Dunn e sgh ae Fed. NO} 4 

17 Wetherbee v. Baker, 35 N. J. Eq. sor. 

18 Terry v. Tubman, 92 U. S. 156; Terry v. Anderson, 95 U.S. 628, 636. 

19 Jy ye Crystal Spring Bottling Co., 96 Fed.945; Scovill v. Thayer, 105 U. S. 143: 
in re Miller Electrical Maintenance Co., 111 Fed. 515. 
207n re Schuylkill-Heim Brewing Co., 208 Fed. 70; Southworth v. Morgan, 205 N. Y. 
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A corporate creditor need not, as a rule, in proceeding against 
the stockholders join all those whose subscriptions are unpaid, but 
may collect from any one or more of the stockholders up to the full 
amount due on their stock if his claim amounts to so much. In such 
case any subscribers who are compelled to pay more than their 
due proportion can compel contribution from other delinquent stock- 
holders up to their proportion of the debts paid.2* But they cannot 
interpose this joint liability as a defense.” 


Liabilities of Transferor and Transferee—General Rule. 
—In the absence of any statutory provision to the contrary, the 
stockholder who is not an original subscriber, but who purchases 
outstanding stock in good faith with the understanding or express 
statement that it is full-paid, and particularly when the certificates 
are so marked, does not incur any liability either to the corporation 
or its creditors, even though the subscription price or the par value 
of such stock has not been paid in to the corporation. In any such 
case, the unpaid liability on the stock either remains with the trans- 
feror, or is lost.2? When, however, a purchaser takes unpaid stock 
with a knowledge of the conditions, the liability for any call already 
made, remains with the transferor, but the transferee is liable for any 
subsequent calls.** 


Liabilities of Transferor and Transferee—Statutory Re- 
quirements.—The general rule as to liability of transferor and 
transferee is, however, modified by statute in many of the states. 
Thus in Oregon and Tennessee the liability on unpaid stock remains 
with the transferor, if the amount due is not paid by the trans- 
feree, while in Kentucky it continues with the transferor as to 
existing creditors for two years from the date of transfer, and in 
Mississippi for one year. In Wisconsin the liability may be shifted 
to the transferee with the consent of the corporation, but the lia- 
bility of the seller continues notwithstanding to any existing creditor 
or to any one becoming a creditor of the corporation within six 
months after the transfer. In Nebraska, by constitutional provision, 
“the original subscribers thereof shall be individually liable to the 
extent of their unpaid subscription and the liability for the unpaid 

7! Fletcher, Private Corp., sec. 4102. 


*° Blood v. La Serena Land, etc. Co., 150 Cal. 764; Edwards v. Schillinger, 245 Ill. 231. 
23 Clark v. Johnson, 245 ee Ae Van Slochem v. Villard, 154 A. D. (N: 9) eer 


*4 Pullman v. Upton, 96 U. S. 328; Sigua Iron Co. v. Brown, 171 N. Y- 488 
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subscription shall follow the stock.” 25 In Illinois the transferee is 
liable. In Virginia it is expressly provided that unpaid stock may 
be transferred on the books only with the consent of the corporation 
and that when so transferred the assignor is relieved from liability 
and the assignee becomes liable for all calls made, or that may there- 
after be made. In California both the transferor and the transferee 
are liable for any unpaid balance on the transferred stock. 


Liability for Assessment on Full-Paid Stock.—When stock 
is once full-paid, the corporation cannot compel further contributions 
from its stockholders, unless expressly empowered to do so by 
statute or by valid charter provision—that is a provision permitted 
by the statutes—or by a by-law, or by an agreement assented to 
by all the stockholders.2° Nor is a by-law provision authorizing 
assessments on full-paid stock effective in itself against objecting 
stockholders even though passed by the majority prescribed for the 
adoption of by-laws.** Such provisions may be effective, however, as 
to stockholders who voted for or assented to them, or who became 
stockholders after their adoption, but not as by-laws, but because 
they are in the nature of an agreement.”® 

‘If an assessment is properly levied, it usually creates a personal 
liability on the part of the stockholders enforceable in case of non- 
payment by ordinary process of law, or where the authorizing statu- 
tory or charter provisions so provide, by sale or forfeiture of the 
stock.?9 


Watered Stock.—Watered stock is a general term for stock 
which is issued, usually with intent, without adequate supporting 
values in exchange coming into the possession of the corporation. 
Many states by statute explicitly prohibit its issuance. 


Watered stock may be created: 
1. By the issue of full-paid stock for cash at less than its par 


or fixed value. 
2. By its issuance as a stock dividend without sufficient in- 
crease of the corporate assets to support the issue. 


25 Const., Art. XII, sec. 4. 

26 Central Wisconsin Trust Co. v. Barter, 194 Fed. 83 

27 Sullivan County Club v. Butler, 26 Misa. (N. Y.) Bd Duluth Club v. MacDonald, 
74 Minn., 254 

28 Blue Mtn. Forest Assn. v. Borrowe, 71 N. H. 69. 

29 First Nat. Bank v. Multnomah State Bank, 87 Ore. 423; Mitchell v. Blue Star Min, 


Co., 98 Wash. 191. 
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3. By the issuance of stock as a bonus with preferred stock 
or bonds. 
4. By its issuance for property or services at an overvaluation. 


The most obvious form of watered stock is the dividend of 
common stock occasionally issued by the larger corporations where 
there is no pretense of any increased value in the property behind the 
stock, the issue being justified only by an earning capacity sufficient 
to pay dividends upon the increased capitalization.. While such 
dividends are not always to be condemned, still it is true that if the 
corporation were forced into liquidation, the stock so issued would 
receive only a fraction of its face value. Such a stock dividend 
must be distinguished from stock dividends paid in lieu of cash 
dividends of equal amount, where the reserved cash or equivalent 
property is added to the working capital of the company. In such 
case the issued stock represents actually increased values capable of 
realization in event of the liquidation of the company. 

The most common form of watered stock is stock -issued in the 
purchase of property at an overvaluation. Such stock is nominally 
full-paid, and in some cases, by the subsequent prosperity of the 
corporation, the anticipations of its promoters are realized and the 
stock is removed from the category of watered stock. In many 
cases, however, the corporation does not meet the expectations of 
its organizers, the issued stock is left with but little support, and 
dividends are obviously impossible. In such case, if the undertaking 
is of sufficient value in actual property or in possible profits to 
justify the step, a reorganization takes place, the capital stock is 
greatly reduced, thereby ‘‘squeezing’” the water out of it, and the 
corporation is placed on a decreased but usually much sounder basis. 


Liability of Holder for Watered Stock.—The liability of a 
holder of watered stock is merely that of any other holder of unpaid 
stock. Where stock is issued for property, and the value assigned 
the property is “colorable,” the courts usually sustain the transac- 
tion and the stock is not “watered.” Stock so issued and alleged to 
be full-paid is, however, being scrutinized much more carefully, 
and where a patent, a mine, good-will or other property of uncertain 
worth is arbitrarily valued by the directors of a corporation at a 
large figure to remove the question of stock liability, it is doubtful 
whether their appraisal will stand the test of judicial determination. 
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This is particularly true in New Jersey, where it was formerly 
supposed that “in the absence of actual fraud in the transaction the 
judgment of the directors as to the value of the property purchased 
shall be conclusive” ®°—and this with but little regard as to how 
their judgment was reached. It is now held, however, that the 
directors’ judgment must be based on something more tangible than 
promoters’ statements or vague suppositions. As laid down by the 
courts: “It was their duty to have acted as an independent board of 
directors, with full knowledge, would have acted, namely, to have 
made a careful inventory and appraisement of all property to be 
purchased with stock or for cash, and to have either issued stock or 
paid cash, measure for measure, value for value. This they neg- 
lected to do, with the result that those whom they sought to protect 
are not protected, themselves included.” 3! 

In this case treasury stock, supposedly full-paid by property in 
exchange for which it was originally issued, was held not to have 
been fully paid thereby, and parties to whom it was subsequently 
issued as treasury stock were held liable to the company’s creditors 
for the unpaid balance. 

Where all the stockholders consent, such an issue of stock will, 
in the absence of fraud, be valid and binding as between the cor- 
poration and its stockholders.** Also where directors issued stock 
for property in good faith after a proper investigation and without 
fraud, even though later developments proved the consideration to 
have been, or to be, worth less than the face value of the stock, the 
courts upheld the transaction.®? Certainly in most states of the 
Union, if it can be shown that the directors exercised proper care 
in the investigation, valuation and acceptance of the property, the 
courts will refuse to hold the recipient of the stock liable on the 
ground of failure or insufficiency of the consideration.** 


30 P, L. 1893, p. 444, as amended by L. 1896, p. 294. 
Ag ag oenehe v. Trenton White City Co.,. 80 N. J. Eq. 122, 160; affd. 82 N. J. 
q- 3 
32 mickey gee v. Northern Trust Co., 80 Fed. 450. 
33 Douglass v. Ireland, 73 N. Y. 100; Iron Co. et al. v. Hays et al., 165 Pa. St. 489; 
Clinton Mining, etc. Co. v. Jamison, 256 Fed. 57. 
84 Holcombe v. Trenton White City Co., 80 N. J. Eq. 122; aff'd. 82 N. J. Eq. 364. 


CHAPTER 16 
THE ANNUAL MEETING—PREPARATION 


Stockholders’ Participation.—As stated in preceding chapters, 
the rights and powers of the stockholder are few. The most impor- 
tant of his functions are attendance at the annual meeting and the 
election thereat of directors. The annual meeting affords the stock- 
holders almost the only opportunity they have to assert themselves 
and to exercise their general jurisdiction over the corporation. 

\ Even this opportunity is of but little avail in the larger corpo- 
rations. When outstanding shares run into the hundreds of thou- 
sands or even millions, the ordinary stockholder, though holding a 
material amount of stock, wields too little influence to make his 
attendance at the annual meeting a matter of either importance or 
interest. The United States Steel Corporation has outstanding over 
5,000,000 shares of common stock; the Standard Oil Company of 
New York over 9,000,000 shares; the Atchison, Topeka & Santa 
Fe Railway Company over 2,300,000 shares. Manifestly, in corpo- 
rations of such size the ordinary holder of stock is submerged and 
lost. 

In practice the larger corporations do not expect the body of their 
stockholders, or any considerable number of them, to attend the 
annual meeting. Notice of the meeting is sent to those entitled to 
be present, proxies are enclosed with the notices, either in blank, 
or designating someone connected with the company to act, and the 
stockholders are asked to sign and return the proxies. Some of 
them are returned; many are not. At the appointed time and place 
for the meeting, the presiding officer and the secretary of the com- 
pany appear. If these are not the holders of the proxies which 
have been sent in, the parties who do hold the proxies also attend, 
together with any stockholders who are sufficiently interested to 
be present in person. A pre-arranged order of business is gone 
through and the meeting adjourns. / 

While the annual meetings of the great corporations of this 
country are thus perfunctory and neglected by the rank and file of the 
stockholders, this is not true of the annual meetings of the smaller 
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corporations. For their stockholders the annual meeting is still a 
vital feature—the one occasion of the year when the directors, the 
trustees of the stockholders’ property and interests, meet the stock- 
holders, the real owners of the corporation, and render a more or 
less complete accounting of their stewardship—a time when the 
stockholder is usually permitted to go as fully as he pleases into 
the corporate books and accounts and to make himself as unpleasant 
as any English “heckler” if he thinks it necessary or wise. 


Importance of Annual Meeting.—It is always to be remem- 
bered that, save where the statutes or a valid charter provision 
otherwise prescribes, the stockholders may only act for the corpora- 
tion collectively and at a duly called corporate meeting, or otherwise 
at a meeting where all are present and consent to or participate in 
the proceedings.t The annual meeting is the only usual regular 
meeting of stockholders. If other meetings are necessary they are 
“special meetings,” called as required. 

"The annual meeting, as the only regular meeting of the stock- 
holders, is usually an important event, and is called for by the 
statutes of most of the states. In the few states, where an annual 
meeting is not called for by the statutes, it is almost invariably 
provided for by the charter or by-laws of the individual corporation. 

The by-laws also usually prescribe the details of the annual 
meeting, such as the time and place, the notice required, the number 
necessary to constitute a quorum, the time of closing the books and 
the officers of the meeting. By-law provisions also usually regulate 
the use of proxies, prescribe the method of voting, and supply such 
other operating details as may be necessary.” 

Whenever there is any probability of the proceedings of the an- 
nual meeting being attacked, or when there are any disputes or dif- 
ferences of opinion among the stockholders of the corporation, 
every formality in connection with it should be carefully observed. 
Under other circumstances such close observance, though always 
advisable is not so essential. If the proceedings are characterized 
by good faith and are a fair expression of the sense of those present, 
“mere irregularities in the manner of conducting the business are 
immaterial.” 3 

1 Grant v. Elder, 64 Colo. 104; Guaranty Loan Co. v. Fontanel, 190,Pac. 31773 


2See Ch. 10, “By-Law Provisions—Stockholders’ Meetings.” 
® Cook on Corp., 8th ed., sec. 606. 
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Place and Time of Annual Meeting.—PLace.—Stockholders’, 
meetings must be held within the state of incorporation unless meet- 
ings elsewhere are authorized by some competent authority. In 
many states the statutes provide that they must be held within the 
state. Elsewhere it is a matter of common law. “Neither the stock- 
holders nor the directors of a corporation can do a corporate act 
out of the jurisdiction creating the corporation, which will bind those 
who do not participate in it.”* In some states, however, as in Dela- 
ware, West Virginia, and South Dakota, the statutes expressly 
provide that stockholders’ meetings may be held out of the state. 

The principal office of the company within the state is the cus- 
tomary and most appropriate place for stockholders’ meetings and 
in many states is the place designated by statute. In the absence of 
any express provisions, however, stockholders’ meetings may be held 
anywhere in the state if reasonably convenient.® 

It is to be noted that general statutory provisions authorizing, 
the corporation to hold meetings at such place or places as may be 
deemed proper, or at such places as the by-laws may provide, are 
not held to authorize meetings outside the home state. ‘“The words 
‘at such places as may be provided by the by-laws’ must be construed 
to refer to places within the state.” ® 


Time.—The date of the annual meeting is, in the absence of 
statutory or charter requirements, entirely within the discretion of 
the corporation. There is no marked uniformity of practice, the 
prescribed dates for the annual meetings of the important corpora- 
tions of the country ranging through the entire year. Usually the 
date of the annual meeting is fixed at such convenient time after 
the close of the fiscal year as will permit full reports to be sub- 
mitted. January, as the first month of the year, is selected by 
many of the smaller companies. The larger corporations for the 
most part hold their annual meetings in the spring months—March 
and April meetings predominating. For instance, the annual meet- 
ing of the United States Steel Corporation is held on the third 
Monday in April of each year, “if not a legal holiday” ; the Standard 
Oil Company of New Jersey meets on the first Tuesday in June; 


4 Ormsby v. Vermont Mining Co., 56 N. Y. 623. 
5 Commonwealth v. Smith, 45 Pa. St. 59. 
® People v. Hoyne, 182 Ill. App. 42, 53. 
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the American Telephone and Telegraph Company on the last Tues- 
day in March. 

Any provisions of the statutes, charter or by-laws as to the time 
of the annual meeting must, of course, be observed. In some states 
the statutes are specific as to the time the annual meeting must be 
held. In Massachusetts, for instance, it must be held within ninety 
days after the end of the fiscal year; in Nebraska the first Monday 
in January, of each year; in Michigan prior to June 30 in each year. 

In England, a general meeting of stockholders, equivalent to the 
annual meeting in this country, must be held once at least in every 
calendar year and not more than fifteen months after the last pro- 
ceeding general meeting, and if not so held “the company knowingly 
a party to the default shall be liable to a fine not exceeding fifty 
pounds.” * 

In this country no direct penalty is imposed by statute for failure 
to hold the annual meeting on the prescribed date, but if not so held 
the statutes of many states make it the duty of the directors to 
convene a meeting of stockholders for the election of directors. Thus 
in New York, if the annual meeting is not held on the designated day, 
“the directors shall forthwith call a meeting of the members of the 
corporation for the purpose of electing directors,” and if such meet- 
ing is not so called within a month or, if held, shall fail to elect 
directors, any member may call a meeting for the purpose,® and at 
such meeting “the members attending shall constitute a quorum.” ® 

The hour of the annual meeting is a matter of discretion, subject 
only to the limitation that it must be reasonable. It should be speci- 
fied in the by-laws. 

A meeting held before the specified hour of the day is not legal 
unless all the stockholders are present and participate, and the meet- 
ing should be called to order at the specified hour or within a rea- 
sonable time thereafter. 


Omission of Annual Meeting.—In the smaller corporations, 
when no change of directors is desired and the stockholders are few 
and in fairly close touch with the corporate business, the annual 
meeting is frequently omitted altogether, no notice being sent out 
and no meeting being held on the appointed date. In such case the 


7 Companies (Cons.) Act, 1908, sec. 64 (1). 

8 Gen. penta ewe sec. 29. 

9Gen. Corp. Law, sec. 30. : 

10 People v. Albany & Susquehanna R. R. Co., 55 Barb. (N. Y.) 344. 
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directors already in office hold over—in most of the states by express 
statutory provision—and so long as neither stockholders nor direc- 
tors call attention to, and act to correct the omission, the status quo 
is maintained! This continues until an annual meeting is finally 
held and the “hold-over” directors are replaced by newly elected 
incumbents. So long as all interested acquiesce, the plan is not ob- 
jectionable. As a matter of good practice, however, the meeting 
should be held. 


Notice of Annual Meeting.—As the stockholders are con- 
clusively presumed to have knowledge of the by-laws,’” the state- 
ment in the by-laws of the time and place of the annual meeting is 
in itself notice to them, and in the absence of statutory charter or 
by-law provision requiring other notice, they cannot plead lack of 
notice if no other is given.’ Nevertheless, as a matter of good 
practice, notice of the annual meeting is customarily given, and 
particularly so when business of an unusual nature or of special 
importance is to be transacted, and the requirements and details 
of this notice are usually made part of the by-laws relating to the 
annual meeting. 

Where notice of the annual meeting is prescribed by statutes, 
charter or by-laws, the omission of such notice will invalidate the 
meeting unless the requirement is waived either by formal waiver or 
by the presence at and the participation of all the stockholders in 
the meeting.‘ The by-laws of the larger corporations, while re- 
quiring notice of the annual meeting, frequently specify that the 
failure to receive the prescribed notice shall not invalidate the 
meeting. 

Any requirements of statutes, charter or by-laws as to the manner 
in which notice of the annual meeting is to be given must, of course, 
be complied with. The matter is usually left to the by-laws, which 
almost always prescribe written notice mailed to the stockholders of 
record a certain number of days before the meeting. This notice 
should be mailed, postage paid, on the date specified in the by-laws— 
which ranges widely from 5 to 60 days or more before the date of the 
meeting—to the address of each stockholder as shown by the books of 
the company. A copy of the notice with date of sending indorsed 


1 See discussion of ‘‘hold-over’? directors in Ch. 21. 

12 See Chapter 7, ‘“‘Nature and Effect of By-Laws.’’ 

18 State ex rel. Carpenter v. Kreutzer, 100 er St. 246, 
14 Matter of Keller, 116 App. Div. (N. Y.) 
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thereon, should be preserved by the secretary as evidence that proper 
notice of the meeting has been given. In case of question the affi- 
davit of the secretary that he mailed the notice as stated in the affi- 
davit is held sufficient proof.1® 

Not uncommonly the by-laws provide that personal notice or 
notice by telegraph or telephone shall be effective. Personal notice, 
if prescribed, should always be served in writing. Verbal notice, 
while legally held sufficient, is objectionable because it is almost 
always difficult, and is sometimes impossible of proof. Unless ex- 
pressly authorized in the by-laws, notice by telephone is not sufficient. 
Even though authorized, it is not desirable as service is difficult if 
not impossible of legal proof. 

Publication of the notice of the annual meeting of stockholders 
is in some states required by statute, and in all states is customary 
among the larger corporations. It is, however, a most uncertain and 
inadequate method of notification and should be used only in con- 
nection with notice by mail. Where it is required, copies of the 
papers in which the publication notice appears should be preserved by 
the secretary as proof of due publication; or if preferred, a copy of 
the notice may be made and an affidavit of the publisher be attached 
certifying to the due publication of the notice. 

The notice of the annual meeting should specify not only its time 
and place, but also the business to be transacted thereat. This is 
not always legally necessary, but is an advisable precaution, especi- 
ally when important matters are to be acted upon. “The better rule 
is that, where unusual business is to be transacted, even at a regular 
meeting, the notice of that meeting should state the unusual busi- 
ness.” 16 In Pennsylvania it has been held that the by-laws cannot 
with legality be amended in important details at the annual meeting 
unless the fact that such amendment is contemplated, has been pre- 
viously notified to the stockholders.7 In the absence of business of 
an unusual or specially important nature—save the election of direc- 
tors—the notice of the annual meeting usually contents itself with 
the statement that the meeting is held “for the election of directors 
and the transaction of such other business as may properly come 
before the meeting, including the approval and ratification of all 


15 Dolbear v. Wilkinson, 172 Cal. 366. . i ‘ 
16 Cook on Corp., 8th ed., sec. 595; Jones v. Railroad, 67 N. H. 119; Des Moines Life, 


etc. Co., v. Midland Ins. Co., 6 Fed. (2d) 228. 
17 Bagley v. Reno, 201 Pa. St. 78. 
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action of the board of directors and of the executive committee since 
the last annual meeting of the company.” 1% If the transfer books 
are to be closed prior to the annual meeting, the notice usually 
announces the date of closing and reopening of the books. 

Usually the by-laws require that notice of meetings shall be sent 
out by the secretary. If not, and if no other officer is named, it is as 
a matter of custom the duty of the secretary. It should be signed 
in such a way as to indicate that it is a duly authorized notice—usually 
with the official signature of the secretary.19 In New York notice of 
the annual meeting for the election of directors or for any other 
meeting of stockholders required by the stock corporation law must 
be in writing and be signed by “the president, or a vice-president, or 
the secretary, or an assistant secretary.” 7° 


Preliminary to the Annual Meeting.—Prior to the annual 
meeting, the following matters must usually be attended to or pro- 
vided for: 


. PREPARATION OF ANNUAL ReEport.—This report is submitted 
to it stockholders at the annual meeting.?? 


2. CLOSING OF TRANSFER Booxs.—\When the transfer books 
are closed prior to the annual meeting, their closing is usually pro- 
vided for in the by-laws. The object is to obviate any uncertainty 
as to who is entitled to receive notice of and to vote at the annual 
meeting.*? The notice of the annual meeting usually states the dates 
for the closing and the reopening of the transfer books. 


3. Norice or Mreretinc.—The by-laws usually prescribe the time 
and the method of notifying the stockholders of the annual meeting. 
The usual requirements are discussed in the preceding section. 


4. Orver or Business.—The by-laws sometimes prescribe the 
order of business for stockholders’ meetings. More often and espe- 
cially in the larger corporations the matter is left to the discretion of 
the presiding officer. 

Where the by-laws do not prescribe the order of business, the 
secretary should prepare for the chairman’s use a list or memoran- 


18 See Forms 158-168. 

19 Johnston v. Jones, 23 N. J. Eq. 216. 

20 Stock Corp. Law, sec. 45. 

21See Ch. 112, “The Annual Report.’ 

*® See Ch. 44, “Stock Ledger and Transfer Book.” 
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dum of the matters to be brought before the meeting. He will also, 
of course, have on hand any of the corporate books and documents 
that may have to be considered at the meeting or may be needed for 
purpose of reference. 

In English practice a memorandum called the “agenda” of 
the matters to be considered at the annual meeting is prepared for 
the chairman’s convenience, and its preparation is an important part 
of the secretary’s duty. 


Formerly it was customary to keep an agenda book, but that course 
has its disadvantages, and it is preferable to have the agenda prepared 
on separate sheets of paper, with the various items for consideration ap- 
pearing on the left-hand side, leaving a large right-hand margin upon 
which the chairman may write any notes he desires of the decisions 
arrived at. 

It is the secretary’s duty to prepare the agenda paper, and he will keep 
a file in which he will put all letters and other documents coming into his 
possession between meetings which require the attention of the board. 

The secretary should also read through the minutes of the last meeting 
to see whether any matters which were then discussed were ordered to 
stand over until the next meeting. He should also read through the 
agenda paper of the last meeting to see whether any matter was mentioned 
therein, but was not incorporated in the minutes.” 


Regardless of whether the order of business is prescribed by the 
by-laws, it will, in the absence of special reasons for varying it, usually 
conform to the following general outline: 


. Proof of notice of meeting 

. Reading and disposal of any unapproved minutes 
. Election of directors 

. Reports of committees 

. Reports of officers 

. Unfinished business 

. New business 


Aw fw bd # 


Si 


When a formal order of business is prescribed by the by-laws, 
it is to be remembered that it is merely directory, not mandatory, and 
may therefore be varied or suspended at any meeting in whole or in 
part, either by a majority vote of the stockholders present or, in the 
absence of objection, by the chairman of the meeting. 


23 Cooper, Secretarial Practice, p. 267. 
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5. List or STOCKHOLDERS.—Under the laws of Illinois, Dela- 
ware and some other states, an alphabetical list of the stockholders 
entitled to vote at the annual meeting must be prepared by the officer 
who has charge of the stock ledger and be kept open during the 
election for the inspection of any stockholder. The requirement is a 
reasonable one, and such a list will be found a convenience in any 
state. Its preparation is frequently made a by-law requirement. 

This list of stockholders is made out from the stock books after 
they are closed to transfers, or if the books are not closed the list is 
made out as of the specified date, and gives the names and addresses 
of the stockholders and the amount of stock held by each. The 
alphabetical list will usually be found all sufficient, saving reference 
to the stock book and giving the information in much more con- 
venient form. It must be remembered, however, that the company’s 
stock books are the final authority in any such matters, and they 
should be at hand for reference in case the accuracy of the list is 
duestioned.7# 

In the smaller corporations the secretary will, in addition, find 
an alphabetical list of the stockholders of much convenience for his 
own use. This list should be arranged with columns in which may 
be noted those present in person or by proxy, those absent, and the 
amount of stock held by each.?° 


6. OuTLINE Minutes.—These will be found convenient for the 
use of the secretary. Properly prepared, they cover all routine busi- 
ness, so that a few short pencil notes will usually dispose of these 
matters, leaving the secretary free to attend to any matters coming 


up in the course of the meeting that may demand his services.?¢ 
24 Johnston v. Jones, 23 N. J. Eq. 216. 


25 See Form 214. 
26 See Form 215. 
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CHAPTER! 17 
THE ANNUAL MEETING—PROCEDURE 


Officers of Meeting.—No fixed rule prevails as to officers of 
stockholders’ meetings. The regular officers of the company usually 
serve as officers of stockholders’ meetings but not by virtue of their 
official position. They are elected by the board, are officers of the 
board, and have no standing as officers of stockholders’ meetings 
unless given that status by the charter or the by-laws. If neither 
charter nor by-laws do this, the stockholders, as a matter of common 
law, organize by electing or appointing the officers of their own 
meetings.? 

Under these conditions, if it is desired that the president of the 
corporation shall preside at stockholders’ meetings, this should be so 
provided in the by-laws. Occasionally the chairman of the board is 
designated as the presiding officer. The presiding officer need not 
be a stockholder unless so prescribed by charter or by-laws.” 

The secretary of a stockholders’ meeting, whether designated by 
the by-laws or appointed by the stockholders at the time of the 
meeting, should be the secretary of the company. To appoint a 
secretary not familiar with the records, the personnel, and the general 
condition of the company, is likely to cause delay and confusion, aiid 
is but seldom advisable. Usually the by-laws provide that the presi- 
dent and secretary of the company shall serve in their respective 
capacities as officers of stockholders’ meetings. 

When the regular officers of the company are designated as 
officers of stockholders’ meetings, the president or chairman of the 
board, if so prescribed, will take charge of the meeting as a matter 
of course. In the absence of the president, the vice-president would 
take the chair. If both are absent, the treasurer might act.as presid- 
ing officer. If the treasurer is also absent, the secretary might act 
temporarily himself, or might very properly ask some one present to 
call the meeting to order, who will then take charge and preside until 
& more permanent chairman is selected. If the secretary calls the 


1 Commonwealth, Appellant v. Vandegrift, 232 Pa. 53. 
2 Stebbins v. Merritt, 10 Cush. (Mass.) 27. 
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meeting to order, he should not preside longer than is necessary for 
the appointment of a chairman. He cannot act as president and 
secretary at the same time, and usually his more important duty is 
to record the proceedings of the meeting. 

When the by-laws designate the officers of stockholders’ meetings, 
and the designated officers are not present at the time of opening, 
the stockholders appoint a chairman and a secretary pro tem. In 
this case the appointed officers serve for that meeting, unless one or 
both of the permanent officials arrive and take over their special 
duties. 


Opening the Meeting.—Usually, as stated, the by-laws provide 
that the president and the secretary of the company shall officiate at 
stockholders’ meeting. In such case, at the appointed time and 
place the president, or in his absence the next ranking officer present, 
requests the meeting to come to order; and the secretary, if he has 
not already done so, furnishes the presiding officer with a copy of 
the order of business, or a memorandum of the business to be 
transacted, and presents a list of the stockholders of the company that 
remains open during the meeting for the inspection of those present. 


Roll-Call.—In the smaller corporations, the presiding officer, 
after calling the meeting to order, requests the secretary to call the 
roll. Practice varies as to the precise manner of roll-call. Usually 
the secretary employs an alphabetical list prepared for the purpose 
and, calling the names if he is not personally acquainted with all the 
stockholders, notes thereon those present, either in person or by proxy, 
and any absentees. 

In the larger corporations, where the list of stockholders runs 
up into the hundreds or thousands, an actual call of roll is obviously 
impossible. Instead, the chairman first requests the stockholders 
present in person to report to the secretary. As each reports, refer- 
ence is made to the secretary’s list of stockholders, and if the person 
reporting is found thereon, his name and the amount of stock he holds 
are recorded. The chairman then calls for those who represent stock- 
holders by proxy. These also report, each giving the name of the 
stockholder and the number of shares he represents, handing in his 
proxy or, after exhibiting the original, a certified copy thereof, as 
evidence of his right to vote. The statements are verified in each 
case, and the names of both principal and proxy and the stock 
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represented are duly noted. In this way the number of shares repre- 
sented and entitled to vote at the meeting is arrived at accurately and 
expeditiously. 

After the secretary has completed the roll-call or annotation of 
stockholders present, he announces to the chairman the total number 
of shares outstanding entitled to vote, the number necessary to con- 
stitute a quorum, the number represented at the meeting, in person 
and by proxy, and, if such is the fact, that they constitute a quorum. 

If a quorum is present, the presiding officer announces the fact 
and states that the meeting will proceed to business. If a quorum be 
not present and sufficient stock representation to make up a quorum 
cannot be secured, the meeting may always adjourn, sine die, which 
defers the election of directors indefinitely and leaves. the existing 
board to hold over until the next annual meeting, or until a special 
meeting is called for the election of directors; or the meeting may, 
if the statutes, charter or by-laws so provide, adjourn to some 
specified future date, when if a quorum is secured, the meeting 
may be held.* In some states, as in California and South Dakota, 
the statutes prescribe that when less than a quorum is present, those 
who are in attendance may adjourn from day to day or from time to 
time. e 
It is to be noted that, as discussed in the next section, in the 
absence of any authoritative provision to the contrary, the common 
law rule holds good that those present at a stockholders’ meeting 
constitute a quorum and may elect directors and transact any other 
business properly before the meeting.* 


Quorum—Number of Individuals Required.—The important 
point to be determined at roll-call is the amount of stock represented. 
The number of persons present is immaterial. One man, by stock 
ownership or proxies, or by both, might represent the entire outstand- 
ing stock of the company, and such meeting, if properly conducted, 
is held legal. In England it was formerly held that at least two people 
must be present to constitute a quorum, but this view no longer pre- 
vails. “It is immaterial whether the number present is only one or 
more than one. It was held in Sharp v. Dawes, 46 Law J.Q.B. 104, 
followed reluctantly in another case, that one person cannot constitute 
a quorum; that at least two persons are necessary to hold a corporate 


3 Manufacturing Co. v. Faunce, 79 Me. 440. 
4Morrill v. Little Falls Mfg. Co., 53 Mae. B71. 997 Te 
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meeting; but this decision is based upon a narrow lexicographical 
definition of the word ‘meeting’, as the coming together of two or 
more persons—a reason that does not commend itself to our 
judgment.” * 

Since this decision was given, an English case likewise holds 
that in the absence of any provision in the constitution or the charter 
preventing one person from holding all the stock of a company, or all 
the stock of one class, the word “meeting” does not preclude a single 
stockholder holding all the company’s stock, or all of a class of stock, 
from valid action.® 

In either country, however, the party owning or controlling the 
entire stock of a company could avoid all question and satisfy every 
requirement by giving proxies for one or more shares of stock to 
convenient parties thus qualified to participate with him in the 
meeting. 


Quorum—Amount of Stock Required.—The usual meaning 
of the word quorum as applied to meetings of stockholders is the 
number of shares of stock that must be represented for the meeting 
to be duly constituted and capable of the legal transaction of busi- 
ness. In some of the states, as in California and Oklahoma, the 
statutes provide that a majority of the outstanding stock must be 
present in order to constitute a quorum. Elsewhere a similar pro- 
vision is usually inserted in the charter or the by-laws of the par- 
ticular corporation. If no regulating provisions exist, the common 
law prevails, under which those present at a duly assembled stock- 
holders’ meeting are entitled to act, no matter whether they represent 
a majority of the outstanding stock or otherwise. ‘“The law is clear 
that those stockholders who attend a duly-called stockholders’ meet- 
ing may transact the business of that meeting, although a majority in 
interest or in number of the stockholders are not present.” 7 

It may be noted that the statutes of a few states—New York 
among them—teaffirm the common law as to a quorum in the case 
of the annual meeting for the election of directors, where “a plurality 
of the votes” elects, unless the charter or by-laws “fix the number of 
shares, not exceeding a majority, necessary to constitute a quorum.” 8 
And in case the annual meeting fails and a special meeting is called 


5 Morrill v. Little Falls Mfg. Co., 53 Minn. 371, 377. 
heed v. re apres t «Ch. Cas.4163: 

ook on Corp., 8th ed., sec. 607; Morrill v. Little Falls Mfg. C 
8 Stock Corp. Law (N. Y.), sec. 55. Pad tpkk tier td 
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under the General Corporation Law for the election of directors, the 
statutes provide that “at such meeting the members attending shall 
constitute a quorum” and “they may elect inspectors of election and 
directors ... and transact any other business which may be 
transacted at an annual meeting of the members of the corporation.” 9 

Ordinarily, however, where the charter or the by-laws prescribe 
what shall constitute a quorum, the required quorum must be present 
at any meeting, regular or special, before the meeting may transact 
any business, save to adjourn.° And if a quorum is present, but so 
many leave as to reduce the stock represented at the meeting below 
the amount required for a quorum, no further business may be 
transacted, though it has been held in some cases that a capricious 
withdrawal for the express purpose of breaking a quorum will 
not render the subsequent proceedings of that meeting invalid." 

In the absence of conflicting statutes, the stock necessary to con- 
stitute a quorum may be fixed by charter or by-laws at any amount 
desired. The usual and best practice requires a majority of all the 
outstanding stock. A larger quorum makes action difficult. A smaller 
quorum is sometimes prescribed but is not always safe. A majority 
of a legal quorum may always act. Hence, if less than a majority 
constitutes a quorum it is entirely possible that matters of the greatest 
importance to the corporation will be decided by less than one-fourth 
of the outstanding stock. Asa rule, only the issued and outstanding 
stock is to be taken into account in determining whether a quorum is 
present.1? 


Proxies.—A proxy is a special power of attorney executed by 
a stockholder of a corporation and authorizing some specified person 
to represent him at one or more stockholders’ meetings of that cor- 
poration. A party who holds and exercises the powers of a proxy is 
said to act as a proxy of the party represented. The general subject 
of proxies is treated elsewhere.” 

The original, or a duplicate or certified copy of every proxy, should 
be filed with the secretary of the meeting at which the powers con- 
ferred by the proxy are to be exercised, and should be preserved by 
him in case the validity of the meeting or any of its proceedings are 


Gen. Corp. Law (N. Y.), sec. 30; also Matter of Rapid Transit Ferry, 15 A. D. 


(N. Y.) 530. } 
40 Manufacturing Co. v. Faunce, 79 Me. 440. 
11 Commonwealth v. Vandegrift, 232 Pa. 53. 
12 Castner v. Twitchell-Champlin Co., 91 Me. 524, 532. 
18 See Ch. 14, “‘Stockholders’ Right to Vote. 
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questioned. If the proxy is a continuing one, it should be filed at the 
first meeting at which its powers are exercised but need not be filed 
at subsequent meetings. 


Proof of Notice.—After the presence of a quorum has been 
ascertained, the secretary, in response to a request from the chair, 
should submit proof that due notice of the meeting has been given. 
For this purpose a copy of the notice may be exhibited, with the 
secretary’s certificate as to its due service attached. If greater for- 
mality is desired, the secretary’s certificate might appear in the form 
of an affidavit. When less formality is deemed sufficient, the secre- 
tary merely presents a copy of the notice with a statement that it has 
been sent out as required by the by-laws. 

If notice by publication has been given, the secretary should exhibit 
copies of the paper containing the notice, or copies of the notice with 
the affidavit of the publisher, or of the secretary himself as to its 
publication. If the formality of an affidavit is deemed unnecessary, 
the secretary’s certification, or even his mere statement, as to the facts 
of publication will usually suffice. 


Reading of Minutes.—The presiding officer next calls for the 
reading of any unapproved minutes. The secretary in response reads 
the minutes of the annual meeting held the preceding year, also the 
minutes of any special meeting or meetings of the stockholders held 
during the year. Occasionally it will happen that the reading of the 
minutes at the preceding annual meeting has been passed, or the 
minutes of preceding meetings have not been approved when read, 
and the secretary will then go back still further, presenting all minutes 
of stockholders’ meetings that have not been read and approved at 
some succeeding meeting. 

At the close of the reading of each set of minutes, or if preferred, 
at the close of the reading of all unapproved minutes, the chairman 
may announce: “If there are no objections, the minutes as read will 
stand approved”; and in the absence of objection, this will be the 
secretary’s sufficient authority for noting them approved, or a mo- 
tion may be passed that “the minutes be approved as read.” 

If errors are discovered, the minutes may be corrected at once, 
or when the reading of the particular minutes is concluded, or at any 
time previous to their approval. If the errors are obvious or immate- 
rial, the presiding officer may, in the absence of objection, merely 
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direct the secretary to make the corrections. If there is any question 
as to an alleged error or if the matters are important, the correction 
of the minutes is best effected by motion. If the motion prevails, the 
minutes must be amended accordingly and are then “approved as cor- 
rected,” usually by order of the president or the chairman ; otherwise 
by formal motion. 

The minutes of an annual or of a preceding special meeting can-~ 
not be approved at a special meeting of stockholders unless so specified 
in the call for such meeting. Minutes of a directors’ meeting are 
never read at a stockholders’ meeting, except for purposes of infor- 
mation or to obtain the stockholders’ ratification of acts recorded in 
such minutes. 

The reading of the minutes may be dispensed with, if desired, 
either by formal motion, or in the absence of objection, by mere 
order of the chairman. 


Annual Reports.‘4—Under the usual order of business the 
annual reports of officers and committees follow the reading of 
minutes. The president’s report is ordinarily the first official report 
to be presented, followed by the treasurer’s report. If other officers 
have reports to submit, they are in order at this time. 

Before a report presented at the annual meeting is formally dis- 
posed of, it is discussed if necessary and any desired questions asked 
and answered concerning it. A motion is then made that the report 
be accepted, which is in effect, its adoption,'® or that it be filed or 
otherwise disposed of as may be necessary; or in the absence of ob- 
jection, its proper disposition may be effected by order of the chair- 
man. If any report proves to be incomplete, erroneous, or otherwise 
objectionable, a motion may be made to recommit such report for 
correction or for revision, or it might even be rejected absolutely, 
such rejection serving as an emphatic rebuke to the official or com- 
mittee by whom the report was made. 

As reports are disposed of, the secretary, unless it is expressly 
otherwise ordered, takes charge of them and preserves them for fu- 
ture reference. Reports of special importance are sometimes ordered 
spread upon the minutes, or entered in the minute book immediately 
following the minutes of the meeting. 


14 For general discussion, see Ch. 112, “Reports to Stockholders—The Annual Report.” 
# Raberts Rules of Order, sec. 20. 
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Election of Directors—lIn the larger corporations the annual 
election of directors is the most important event in the corporate calen- 
dar, deciding the management and the general policy of the company 
for the ensuing year. In small or close corporations, on the other 
hand, the election of directors is frequently omitted, the directors 
then in office holding over for another year or until their successors 
are elected. As stated in the preceding chapter, there is no legal 
objection to this practice when all the stockholders acquiesce. 

Voting for election of directors is best by ballot. In perhaps the 
majority of the states the statutes require this method to be fol- 
lowed. Where, however, no method is prescribed by statute, charter 
or by-laws, voting at election of directors may be by call of roll, or by 
any other desired method that will fairly indicate the will of those 
entitled to vote. When those present are in entire agreement, it is 
always permissible to instruct the secretary to cast the single ballot 
of the meeting for the election of specified candidates for directors, 
or for er against any other measure properly before the meeting. 

The election of directors is usually conducted by inspectors or 
tellers, in many states as a matter of statutory requirement ; elsewhere 
as a matter of by-law provision, or merely of convenience. These 
inspectors or tellers, usually two in number, may be stockholders or 
otherwise, as seems best to the meeting. In the absence of conflict- 
ing provisions in statutes, charter or by-laws, an inspector may be 
voted for, or may be selected from among the candidates for office 
or from among the employees of the company, and as long as the 
election is conducted fairly and honestly it is valid.1® As a matter of 
good practice, candidates for office who are to be voted upon at the 
election should not be appointed inspectors of elections. In New 
Jersey and some other states, the statutes prohibit any candidate for 
the office of director from acting as judge, inspector or clerk of the 
election, under penalty of disqualification. 

The inspectors take entire charge of the election. At its close they 
announce the results, or otherwise hand their report to the chairman 
of the meeting, who reads the result from the inspector’s report. 
The report is then handed to the secretary for preservation or for 
such other disposition as may be prescribed by statutes, charter 
or by-laws. 


16 Bache v, Cent. Leather Co., 78 N. J. Eq. 484. 
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A stockholder may change his vote at any time before the result 
of a vote is finally announced, but not thereafter.’ The vote as a 
whole may, however, be reconsidered and revoked by action of the 
meeting if this is done before rights have vested because of the 
action taken. Usually such reconsideration would have to be before — 
adjournment of the meeting.1§ 

In the larger corporations, the formalities of an election of 
directors are usually strictly observed. In the smaller corporations 
such elections are frequently conducted very informally. Where 
there is entire agreement, the board is sometimes selected by con- 
ference, and the secretary, authorized thereto by motion, casts the 
single ballot of the meeting for the parties named. As stated above, 
this is allowable where all agree. 


Votes Necessary to Elect.—Unless otherwise provided by 
create: or the charter or the by-laws of the corporation, a majority of © 
the votes cast at an election of directors held at a duly constituted 
meeting elects,’® even though the votes cast are not a majority in 
interest of all those present at the meeting. In other words, stock- 
holders who do not vote cannot have their votes counted in the 
negative.-° The charter or the by-laws may, however, in the absence 
of any conflicting statutes, modify this rule by providing that the 
votes of a majority of those present at the meeting, or of a majority 
of any other reasonable proportion of the outstanding stock, shall be 
_— necessary to elect. 

If less than the full number of directors to be elected receive the 
majority or plurality vote necessary to elect, those receiving the 
required majority or plurality vote are elected and another ballot or 
another election may be held to elect the remainder.?1. It may be 
noted that unless the statutes, charter or by-laws provide that a 
plurality of votes elects, a majority of all the votes cast is necessary 
to an election.*” After the vote has been counted or announced, it | 
is too late to receive additional votes. 

Tn many states voting for directors must, by statutory require- 
ment, be cumulative. In many other states cumulative voting may be 


17 State v. McGann, 64 Mo. App. 225. 

18 Terry v. Eagle Lock Co., 47 Conn. 141. 

19 Cook on Corp., 8th ed., Sec. 608. . 

20 State v. Green, 37 Ohio St. 227; Smith v, Proctor, 130 N. Y. 319. 


21 Wright et al. v. Commonwealth, 109 Pa. St. 360. 
223 Cook on Corv.. 8th ed., sec. 608. 
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secured by proper charter or by by-law provision. Any requirements 
of the kind should, and usually must be carefully observed.*# 


Who May Vote.—The stock books of the corporation that show 
the transfer and ownership of stock are in most states, by statutory 
requirement and usually elsewhere by charter or by by-law provision, 
the final and decisive evidence as to who is entitled to vote at corpor- 
ate elections. If the corporation keeps no other stock books than a 
stock certificate book, this will be sufficient to determine the right to 
vote if it shows the stock transfers and ownership. A stockholder 
may not be kept from voting on account of the loss or absence of his 
stock certificate; nor may he be denied the voting right because his 
stock is not fully paid, unless it is expressly so provided by the statutes 
of the state or the charter regulations of the corporation.2* A cor- 
poration, in some states as a matter of statutory provision, cannot 
vote on its own stock, whether held in the name of the corporation or 
of a trustee for the corporation.?® 
As stated elsewhere,”® inspectors, tellers or other officers conduct- 
ing an election have no authority to refuse the vote of any stockholder 
of record, nor the right to receive the vote of anyone who is not a 
stockholder of record. Even when grounds for doing so exist, the 
courts alone can go behind the corporate records and enjoin stock- 
holders of record from voting, or set aside an election carried by the 
vote of such stock. The secretary or the chairman of the meeting 
has no authority to decide who may vote, the matter resting with the 
tellers or other persons conducting the election, who must be governed 
by the stock books of the corporation.?7 
Under the general rule in regard to voting at elections, a stock- 
holder is entitled to cast one vote for each director to be elected, 
for each share of stock standing in his name on the books of the 
corporation.*® If there are any variations of this usual rule, such as 
. cumulative voting, classified voting, or restriction of voting to one 
class of stock, such variation should be stated as clearly as possible in 
the charter or the by-laws of the corporation, and must, as a matter 


+ 


23 See Ch. 14, tad oom Right to Vote.” 

*4 People v. Albany, etc. R. R., 55 Barb. (N. Y.) 344, 386; Storage Co. v. Assessors, 
56 N. J. L. 389; Lask v. Bedell, a te J.' Eq. 341, 343. 

2 Vail w, Hamilton, Ser IN, Ye 

26 See Ch. 14, “Stockholders’ Righy to Vote.” 

27 In re St. Lawrence Steamboat Co., 44 N. J. L. 529. 

28 Cook on Corp., 8th ed., sec. 600. 
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of course, conform to the requirements of any state statutes on the 
subject. 


Other Business.—The consideration of any unfinished business 
usually follows the election of directors. This includes any matters 
that were under consideration but not disposed of at any prior stock- 
holders’ meetings, whether regular or special. Matters referred to 
committees for consideration or investigation or report come under 
this head and may be acted upon at this time. 

The secretary usually brings up any matters of unfinished busi- 
ness, but any stockholder or the chairman himself may properly call 
them to the attention of the meeting. 

If there is no unfinished business, or otherwise, upon its disposal, 
the presiding officer passes on to the next order of business. This is 
usually new business. Under this head come any matters not before 
considered, requiring the attention of the meeting. These may be 
brought up either by the officials of the meeting or by any of the 
stockholders present. 


Adjournment.—After the disposal of any new business brought 
before the meeting, adjournment is in order. This may be by motion, 
Usually, however, when this point is reached, the chairman inquires 
if there is any other business before the meeting, and if no response is 
received, declares the meeting adjourned. Such adjournment is sine 
die, i.e., final. 

If the business of the meeting cannot be completed at the one 
session, or if any other reasons render its continuation desirable, it 
is not adjourned sine die, but to such convenient future date as may 
be decided upon. An adjournment of this kind is usually by motion, 
but if the adjournment is obviously desirable or advisable, the chair- 
man might properly adjourn the meeting himself, merely announcing, 
“Tf there is no objection, the meeting stands adjourned until... ” 

Unless special provision as to adjournment is found in charter 
or by-laws, adjournment may be made only by consent of a majority 
of those present, and the chairman has no power to declare a meeting 
adjourned in defiance of this majority. 

If the meeting adjourns to a date certain, the adjourned meeting 
is regarded as a continuation of the original meeting and need not 
therefore be again notified to the stockholders, unless the charter 
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or the by-laws require such notice.*® If the adjournment is for more 
than a few days, however, it is always proper for the secretary to 
send out notice of the adjourned meeting a reasonable time before it 
convenes. , 

It is a not uncommon practice for meetings of stockholders, and 
of directors as well, to adjourn subject to the call of the chairman. 
As it is not to a date certain, such an adjourned meeting would re- 
quire notice to all those entitled to attend of its time and place and of 
the business to be transacted thereat, and it obviously would not be 
a valid meeting unless such notice were given. The practice is a 
convenient one, but where it is desired should be authorized by by-law 
provision. 

As an adjourned meeting is, from a legal standpoint, merely a 
continuation of the original meeting, the same officers preside, and 
any business that might have been transacted at the first meeting may 
be acted upon at its adjournment, or at any adjournment from an 
adjourned meeting.®® 


Signing Minutes.—As soon after the meeting as convenient 
and while its details are fresh in his mind, the secretary should write 
up its proceedings in the minute book and sign them with his name 
and official designation. ~The presiding officer also usually affixes 
his signature. 

The minutes are the legal evidence of the proceedings of the meet- 
ing, and this double signature is of advantage in event of any dispute 
as to the accuracy of the record.*! 

T"99'Tn re Hammond, 139 Fed. 808. 


80 Staates v. Borough of Washington, 44 N. J. L. 605, 611. 
81 Ch. 19, “Minutes of Meetings.” 


CHAPTER 18 
SPECIAL MEETINGS OF STOCKHOLDERS 


Nature of Special Meetings.—The annual meeting of stock- 
holders—the only usual regular meeting of stockholders—is held at 
the time fixed by the charter or by-laws. “Special” or ‘‘called”’ 
meetings are held when matters demanding the attention of the 
stockholders arise in the interim between annual meetings. As in 
the case of annual meetings, special meetings of stockholders must be 
held within the state in which the corporation was organized, and 
usually at the principal office of the corporation, unless otherwise 
expressly perrnitted by statute or charter provision. Statutory pro- 
visions regarding special meetings, found in a number of states, 
mainly relate to the call or notice required. 

Special meetings of ‘stockholders differ from the annual meeting 
in the following important details: 


1. They must be authorized by a more or less formal call. 

2. Notice of the time, of the place, and of all business to be 
transacted at the meeting must be given each stockholder 
of record, and this regardless of whether such notice is 
required by charter or by-laws. . 

3. No other business save that so notified may be transacted 
at the meeting. 


The requirements as to special meetings must be strictly observed, 
or action taken thereat may be invalidated. As discussed later in the 
chapter they may, however, be waived by the consent of every 
interested party, either formally expressed in writing, or indicated by 
their presence at, and participation or acquiescence in the meeting. 


Call for Special Meetings..—A corporate meeting must be 
“called,” i.e., authorized, before notices may be sent out. The annua! 
meeting of stockholders is usually required by statute and this is in 
itself authorization of that meeting. If not so authorized, charter or 


1 For forms of call see Forms 144-153. 
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by-laws supply the deficiency, prescribing the time and place of the 
annual meeting. 

The time, and under some circumstances the place of special meet- 
ings of stockholders, cannot from the nature of these meetings be 
prescribed in advance, and hence each meeting must be formally called 
as the necessity arises. The manner of this call is sometimes pre- 
scribed by statute or charter, but is usually left for the by-laws. 

Special meetings of stockholders are usually called in one of four 
ways: 


1. By written call signed by the president or the chairman of 
the board. 

2. By resolution of the directors. 

3. By written call signed by two or more directors. 

4. By written call subscribed by a specified number of stock- 
holders, or a certain proportion of the outstanding stock, 
usually ranging from one-fifth to a majority. 


In practice there is but little uniformity as to which of these 
methods is employed. Thus in the American Tobacco Company 
special meetings of stockholders must be called by resolution of the 
board; in the United States Steel Corporation they may be called by 
vote of the board or by a written call signed by a majority of the 
directors; while meetings of the stockholders of the American 
Telephone and Telegraph Company may be called by the chairman of 
the board, by the president, by the board of directors, or by stock- 
holders representing at least one-third of the capital stock. 

Where the statutes prescribe the method of calling special meet- 
ings of stockholders for matters of peculiar importance, as the 
increase or decrease of capital stock or the change of the corporate 
name, their requirements must, of course, be closely followed. 

Where the charter or by-laws prescribe by whom or by what 
method a special meeting may be called, the requirements must also be 
complied with if the meeting is to be legal. If the by-laws prescribe 
a call by a certain proportion of the stock, it cannot legally be called 
by a smaller proportion of the stock or by some other method.” 

If neither the statutes, charter nor by-laws prescribe the manner 


? Matthews v. Columbia Nat. Bank, 79 Fed. 558. 


; 


a 
co 


Ch. 18] SPECIAL MEETINGS OF STOCKHOLDERS 175 


of calling special meetings of stockholders, the directors may always 
do so by resolution.* 


Subject Matter of Call—tThe call, and the notice for a special 
meeting as well, must state its time, place and purpose.*t These 
_ essentials every stockholder is entitled to know, and the omission of 
‘any one might invalidate the entire action of the meeting. No busi- 
ness except that which has been specified in the call and in the notice 
which follows the call, can be legally transacted at a special meeting 
unless all the stockholders waive this requirement.» Also it may be 
noted that to end the call or notice of a special meeting, as is frequently 
done, with some general phrase as ‘“‘and such other matters as may 
come before the meeting,” while it may have a certain psychological 
effect, does not add to the scope of the meeting in any way and does 
not in itself legally authorize the consideration of anything.® 


Procedure for Calling Special Meeting of Stockholders.— 
Where the president of a company or the chairman of its board has 
authority to call a special meeting of stockholders, his written call 
specifying the time, place and purpose of the meeting is usually 
handed to the secretary who, pursuant thereto, sends out notice of the 
meeting. 

Where a special meeting of stockholders is called by resolution 
of the board, it is then the duty of the secretary, in the absence of 
other prescribed procedure, to notify the stockholders. When a meet- 
ing is called under charter or by-law authority, by directors of the 
company not acting as a board, their call should be in writing and be 
served upon or sent to the secretary who thereupon sends notices to 
the stockholders. a 

When the by-laws prescribe that a special meeting may be called 
by stockholders holding a certain proportion of the company’s stock, 
or by a certain number of stockholders, the stockholders’ request must 
be in writing, duly signed, and is usually addressed to the board of 
directors and is then sent or handed to the secretary or to the presi- 
dent for submission to the board. The board in its turn by resolu- 
tion, or, in the absence of objection, by direction of the presiding 


2 Commonwealth v. Smith, 45 Pa. St. 59; Citizens’ Mut. Fire Ins. Co. v. Sortwell, 90 
Mass. 207. 
3 Cook on Corporations, 8th ed., sec. 595. 
5 Se anbtt v. Cumberland Bldg. Loan Assn., 117 Fed. 
6 Morawetz on Corp., sec. 482; People’s Mutual perience Co. v. Westcott, 80 


Mass. 440. 
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officer, then instructs the secretary to send out notice of the desired 
meeting in accordance with the terms of the call. This is the usual 
procedure. Where, however, the by-laws, without prescribing the 
procedure to be followed, merely provide that a certain number of 
stockholders, or stockholders representing a certain proportion of the 
stock, may call a special meeting, the call may, if the stockholders 
so choose, be addressed to and be handed to the secretary, who will 
then have authority to send out notice of the desired meeting. 


Call and Waiver of Notice.—Where a company with but few 
stockholders is to be assembled in special meeting, time may be 
saved by employment of the combined call and waiver of notice.* 
This is a single instrument consisting of two parts; first, a call 
for the desired meeting ; and second, a waiver of all statutory, charter 
or by-law requirements for notice thereof. This requires the sig- 
nature of every person entitled to be present to make it effective, but 
the meeting so authorized may be held at once or at any other time 
designated by the waiver, and if so specified in the waiver any busi- 
ness within the powers of the stockholders may be transacted thereat. 
A provision in a duly signed call and waiver for the transaction at 
such meeting of any and all business pertaining to the affairs of the 
company is effective, since everyone interested has agreed thereto, 
and is therefore estopped from objecting.8 For this same reason the 
call and waiver might be safely used even though the by-laws pre- 
scribed a different method of assembling special meetings. 


Notice of Special Meeting.—The call for a special meeting 
of stockholders must not be confused with the notice of such a 
meeting. The call is the authorizing instructions, usually handed or 
sent to the secretary, pursuant to which the notice of the meeting is 
sent out. The notice, on the other hand, is the actual statement of the 
time, place and purposes of the meeting, sent out to the stockholders, 
usually by the secretary, in obedience to the instructions of the call 
and in accordance with its terms. If there is any material difference 
as to the essential details between the call and the notice, the meeting 
is invalidated thereby. The time of the meeting means both the day 
and the hour, and should the meeting be held at some other place than 
that specified in the notice, it will not be valid. No business other 


7 See Form 14 
8 Fletcher, Prigate Corp., sec. 1641. 
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than that specified in the notice may be transacted at a special meet- 
ing. If one single stockholder is not properly notified he may be 
able to have the entire proceedings of the meeting set aside.® 

Usually the by-laws provide that notice of a special meeting must 
be sent by mail to the “‘last-known post-office address” of each stock- 
holder, or to his “address as ‘it appears on the books of the corpora- 
tion,” or in New York, following the wording of the statute,!° 
directed to each stockholder of record entitled to vote at said meeting 
“at. his address as it appears on the stock-book unless he shall have 
filed with the secretary of the corporation a written request that 
notices intended for him be mailed to some other address in which 
case it shall be mailed to the address designated in such request,” 
and the secretary must be prepared to make affidavit, if necessary, 
that the prescribed notice has been given. If no special method 
of service or publication is prescribed by the statutes, the charter or 
the by-laws, the secretary must himself or by deputy give personal 
notice by placing a copy of the notice in the hands of each stock- 
holder. “At common law all notices were required to be personal, 
unless otherwise fixed by the by-laws, and notice by publication or 
notice by mail would be nugatory.” 11 

If no time is prescribed, notice must be served a “reasonable time 
before the meeting. When notices must be given a certain num- 
ber of days before the meeting, the time is usually counted exclusive 
of the day of notice and the day of meeting, though in New York by 
statute provision, but one—the first of these days—need be excluded. 

The notice of a special meeting must be clear and explicit as to 
the three requirements of time, place and business to be transacted, but 
beyond this its form is immaterial. 

Notice of special meetings of stockholders by publication in 
addition to written notice is usual in the larger corporations. It then 
supplements the written notice. Notice by publication alone should 
not, however, be relied upon, as it is not in itself either safe or 
effective. 


33) 12 


Consent Meetings.—Special meetings of stockholders may, as 
stated earlier in the chapter, be assembled at any time without the 


9 Morawetz on Corp., gs) Nae 482; People v. Batchelor, 22 N. Y. 128. 

10 Stock Corp. Law, sec. 

11 Tuttle v. Michigan Air Pate R. Co., 35 Mich. 246. 

12 Covert v. Rogers, 38 Mich. 363, ie). in re Long Tsien R. R., 19 Wend. (N. Y.) 37. 
13 See Forms 154-157. 
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usual call and notice if all interested sign a formal waiver thereof. 
Also, if without any such waiver all the stockholders assemble in 
meeting, no matter how called or whether called at all, it is termed a 
“consent meeting,’ and, all present acquiescing, any business within 
the stockholders’ powers may be transacted thereat.1* Those present 
and participating in such meeting are thereby estopped from later 
objection to any informality of call or notice, and, as all concerned 
are present, no one is left who has a right to object.?° 

When consent meetings are held, it is important that the minutes 
shall show the presence of every stockholder. Also if the action taken 
is important, it is always advisable that every person present shall 
either sign the minutes, which is the most effective evidence of at- 
tendance and acquiescence, or otherwise sign a waiver of the usual 
formalities of call and notice. 

In a small or close corporation consent meetings can be readily 
assembled and are the rule when special meetings are necessary. In 
the larger corporations such meetings are in most cases obviously 
impossible. 

In New York and a number of other states “consent meetings” 
are recognized by statute law. Elsewhere such a meeting is valid 
under the common law. 


Opening Formalities——The procedure for opening a special 
meeting of stockholders is much the same as in the case of the annual 
meeting.’ The alphabetical list of stockholders required by statute 
in some of the states at the annual meeting of stockholders, while 
convenient, is not essential at special meetings unless directors are 
to be elected. 

The proof of proper call and notice of the meeting follows the 
roll-call. The secretary should present the original duly signed call; 
also a copy of the notice sent out pursuant to the call; with his cer- 
tificate attached showing that the notice was properly addressed and 
mailed to each stockholder the necessary number of days before the 
date of the meeting. The call and notice may be ordered received 
and filed as in the case of a regular meeting; or, as the validity of 
the meeting is dependent upon its due assembling, evidenced by the 


14 Handley v. Stutz, 139 U. S. 417; in re Griffing Iron Co., 63 N. J. L. 168 
1° Gervasi v. Societa Guisippi Garibaldi, 96 Conn. 50. : 
16 See Ch. 17, “The Annual Meeting—Procedure.” 
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call and notice, these may very properly be ordered spread upon the 
minutes. 

If the meeting has been assembled by call and waiver signed by 
all the stockholders of the company, this instrument should be pre- 
sented to the meeting and may be properly included by the ‘secre- 
tary in his minutes. 


Special Business.—Minutes of previous stockholders’ meetings 
cannot properly be approved at a special meeting, unless so provided 
in the call and notice or other authorization of the meeting, nor may 
any other business be transacted save that specified,” unless all the 
stockholders are present and consent. Hence the particular business 
for which the meeting was called should be taken up at once. The 
presiding officer, or at his request someone present, states the pur- 


. poses of the meeting and makes such explanations as may be neces- 


sary. Or the presiding officer may call upon the secretary to read 
the notice of the meeting in which its purposes are set forth and then 
call upon someone familiar with the matter or matters to explain 
them to the stockholders. After such statement and explanation and 
such discussion as is necessary, some stockholder interested usually 
presents and moves the adoption of a resolution bearing upon the 
matters discussed. The meeting then, at its discretion, disposes of 
this resolution in any parliamentary way, and if other matters are 
to be considered disposes of them, and as soon as the notified matters 
are thus attended to, the meeting is ready for adjournment. 


Adjournment.—As stated, no business of any kind may be 
transacted at a special meeting of stockholders save that specifically 
authorized. As soon, therefore, as the particular business or matters 
for which the meeting was called are disposed of, nothing is left but 
adjournment. This may be by motion, or if no one objects, the 
presiding officer may merely state that “no further business being 
before the meeting, it stands adjourned.” 

A special meeting of stockholders may be adjourned to another 
day just as may an annual meeting, and at the adjourned meeting 
any business set forth in the notice for the original meeting may be 
considered. “Whether the meeting is continued ... from day to 
day, or from time to time, many days intervening, it is evident it must 


17 People’s Mutual Insurance Co. v. Westcott, 80 Mass. 440. 
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be considered the same meeting, without any loss or accumulation of 
powers.” 18 As there is no “accumulation of powers,” it is obvious 
that new business cannot be introduced or considered at an adjourned 
special meeting. No notice of an adjourned meeting need be sent 
to stockholders unless specifically required by charter or by-laws. 
As a matter of practice it should be sent, especially if the adjourn- 
ment is for any considerable time. 


Minutes of Special Meetings.—The minutes of a special meet- 
ing of stockholders must conform to the usual requirements. It is 
essential that they should show clearly the authority by virtue of 
which the meeting was called and notified, and the fact and method 
of notification. If the call and notice were not in any way as pre- 
scribed by statute, charter or by-laws, the minutes must show that the 


meeting was authorized by written waiver signed by all those entitled - 


to be present, or that it was validated by the presence and participation 
of all the stockholders entitled to be present—the only two ways in 
which the meeting could then be legalized. 


18 Warner v. Mower et al., 11 Vt. 385, 391. 
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CHAPTER 19 
MINUTES OF MEETINGS 


Nature of Minutes.—The recorded proceedings of both stock- 
holders’ and directors’ meetings are styled “minutes,” and the book 
in which they are kept is termed the minute book. In some states the 
statutes prescribe the keeping of minutes; in all states it is required 
by the by-laws or as a matter of good practice. 

It is the duty of the secretary to keep the minutes of the corporate 
meetings and to enter them in the minute book, and he is its usual 
custodian. The entries in the minute book need not be made by the 
secretary himself, but if otherwise, they should be under his direc- 
tion,’ and he is responsible for their correctness. The minutes of 
either stockholders’ or directors’ meetings are read at subsequent 
meetings of the body whose proceedings they record, and are ap- 
proved if correct, and if not correct, are amended, and then “approved 
as amended.” 

A director has the right to inspect the minutes of either directors’ 
or stockholders’ meetings at any suitable time.* A stockholder does 
not usually have the right to inspect the minutes of directors’ meet- 
ings. Decisions differ as to the stockholders’ right to inspect the 
minutes of stockholders’ meetings, some holding that inspection should 
be allowed,® others denying the right.4 There seems no good reason 
for depriving stockholders of the right to inspect the minutes of their 
own meetings, at reasonable times. 

The minute book properly kept is the best evidence as to the 
proceedings at corporate meetings.° 

The principles involved in the taking, recording and reading of 
minutes are the same for the minutes of both stockholders’ and 
directors’ meetings. The procedure is also, for the most part, the 
same, and therefore the present chapter treats of minutes generally, 
pointing out, however, where there is any variation, the difference in 


1 Wells v. Rubber Co., 19 N. J. Eq. 402; United Growers v, Eisner, 22 App. Div. 
Ne, Yorn: 
2 Stone v. Kellogg, 62 Ill. App. 444; Machen v. Machen, etc., Co., 237 Pa, 212. 

8 Furst v. Rawleigh Medical Co., 282 Ill. 366, 372. 

4 Colwell v., Colwell Lead Co., 76 App. Div. (N. Y.) 615. 

5 Lloyd v, Supreme Lodge, 98 Fed. 66; Durbrow v. Hackensack Meadows Co., 77 
N.- J. i: 89, 
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procedure in regard to the minutes of stockholders’ and directors’ 
meetings. 


The Minute Book.—The book in which the minutes of corporate 
meetings are kept is ordinarily a blank book of the style termed 
“record” by stationers. It may be had at any price from a plainly 
bound book at $1 or even less, up to an elaborately bound and specially 
printed book costing from $10 to $25, or even more, A reasonably 
good and substantial book is always advisable. 

The minute book varies in size and general form according to the 
taste or requirements of the secretary. Sometimes the book is 
specially made of a size and style to match the other corporate 
records. Loose-leaf books are commonly used by the larger corpora- 
tions. For a small corporation with few meetings, a bound book con- 
taining 100 pages will usually be found suitable and amply sufficient. 

When minutes are kept in substantially bound volumes with long- 
hand entries, or entries written with a book typewriter, succeeding 
each other in regular order, later additions or insertions are difficult 
if not impossible, and the evidence of the minutes as to proceedings 
at the company’s meetings is difficult to controvert. Minutes are, 
however, in the smaller corporations not infrequently written with the 
typewriter on sheets of thin paper, which are then pasted in the 
minute book. Also, as stated, loose-leaf minute books are commonly 
employed, from which the pages may be removed, and after the 
minutes are written upon them, be reinserted in the book. When 
either of these plans is followed, substitutions and alterations in the 
minutes may be made with comparative ease, and the value of the 
books as evidence is obviously greatly diminished, if they are ad- 
missible at all, unless each sheet is conclusively identified in some 
way.® 

The loose-leaf minute book is convenient, and to avoid the objec- 
tionable feature mentioned, each page is sometimes numbered or 
watermarked with its proper number in such a manner that substitu- 
tion is extremely difficult and practically impossible. The same end is 
sometimes accomplished by means of the secretary’s signature or 
initials written on each page, making substitution without participa- 
tion of this official impossible. It is obvious that this latter method 


® Chott v. Tivoli, ete., Co., 114 Il, App. 178; McConnell y. Comb. Min. & Milling 
Co., 30 Mont. 239. 
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of verification may also be effectively employed when minutes are 
pasted into the minute book. 


Contents of Minute Book.—A copy of the company’s charter 
or certificate of incorporation is usually entered on the first pages of 
the minute book. This may be a copy certified by the secretary of 
state, bound or pasted into the book, or, equally sufficient, a careful 
and legible copy written in the book by the secretary, or, if type- 
written on separate sheets, bound or pasted into the minute book. 
If the copy is made by him, the secretary usually certifies to its 
correctness. 

Following the charter come the by-laws of the company. These 
begin at the top of the next right-hand page and should also be a 
careful and legible copy, or a copy bound or pasted in, followed by 
the secretary’s certificate as to the accuracy of the transcription. 

A few pages immediately following the by-laws should be left 
blank for the entry of any amendments. Then follow the minutes 
of the first meeting of stockholders, and at the head of the next page 
following are entered the proceedings of the first meeting of directors, 
and thereafter the minutes of stockholders’ and directors’ meetings 
in due sequence as held, each with its distinctive heading. Each 
meeting should begin at the top of its proper page and no blank pages 
should be left between the records of the different meetings. 

In the larger corporations separate minute books are provided 
for stockholders’ and directors’ minutes and also for the minutes of 
standing committees. In the smaller corporations a single minute 
book for both stockholders and directors will usually suffice. 


Form and Subject of Minutes.—The secretary should spare 
no pains to secure accuracy in his minutes, since they are the legal 
evidence of the proceedings of the minutes recorded and the author- 
ity for any action of the officers required thereby.‘ 

The minutes given in the latter part of this work are in con- 
ventional form. This has the advantage of brevity. Any clear 
statement of the proceedings is, however, legally sufficient, though a 
reasonably close adherence to the conventional arrangement is 


desirable.’ 
It is usual to enter on the minutes of directors’ meetings the 


7 Cent. Elect. Co. v. Sprague Elect. Co., 120 Fed. 925. 
8 See Forms 128, 131, 232-238. 


184 | CORPORATION PROCEDURE [Ch. 19 


names of those present. Save in the case of very small corporations, 
it is not customary or necessary to enter on the minutes of stock- 
holders’ meetings the names of those present. The secretary should, 
however, check off on his alphabetical list those in attendance and 
thus preserve a record of the stockholders present at meetings. 

During the progress of meetings, letters, reports and other insiru- 
ments are frequently presented. When of importance and of a 
nature to require it, the secretary is usually instructed to enter these 
upon the minutes. If not instructed, he may use his discretion. If 
the matters to which they relate are of sufficient importance and the 
instruments of a nature to make such entry desirable, they should be 
spread upon the minutes, i.e., entered in full. Generally, however, 
it is sufficient if the instruments be filed and preserved, such ref- 
erence being made to them in the minutes as the conditions may 
demand. 

When reports or other instruments are ordered spread upon the 
minutes, the secretary may as a rule use his own discretion as to 
whether they shall be included in the body of the minutes or follow 
immediately after them. If, however, the motion or order directs that 
the instrument follow the minutes, or that it appear in the body of the 
minutes, the secretary must, of course, comply with the letter of his 
instructions. 


Recording the Proceedings.—The corporate minutes are a 
record of the transactions of corporate meetings—a record of what 
is done, not of what is said; and the record usually should be as 
concise and accurate as possible. 

If a motion or a resolution is passed upon at a meeting, no matter 
whether adopted or rejected, its disposition should be recorded, 
but, generally speaking, the debate and discussion should not be set 
down, nor are the names of the parties by whom minor motions and 
resolutions are made or seconded of sufficient importance to be 
entered, nor need any record be made of those voting for or against 
any such matter. 

It may be said further that when the presiding officer decides that 
a motion or a resolution is properly before the meeting and puts 
it to vote, the fact that the names of the parties who moved and 
seconded it, or who voted for or against it are not recorded, does not 
in any way affect the force of the corporate action. If, however, a 
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motion or a resolution is of importance, or is contested, or of such 
a nature that it may thereafter be of importance to know by whom the 
matter was introduced and by whom it was favored and by whom 
opposed, the record should be made in full. Such matters are usually 
left for the secretary to decide, though occasionally he may be in- 
structed by the meeting or by the chair. 

It sometimes happens that a stockholder or a member opposing 
some proposed action wishes his objections or protest recorded in the 
minutes. If his objections are pertinent and not too lengthy, this is 
usually permitted, but the secretary should not enter any such objec- 
tions upon his record unless so directed by a vote of the meeting, or by 
unopposed direction of the presiding officer. 

The objecting member sometimes files his protest in writing and in 
such case the document should be received and filed in the usual 
course of business, and the fact that the protest has been received 
and filed be noted in the minutes. In the case of directors’ meetings, 
it is occasionally necessary for a member of the board to have his 
dissent noted in order to avoid liability. In such case he has a right 
to demand its entry upon the minutes, and, if refused, may force its 
entry by proper legal procedure. : 

Motions are not usually entered verbatim.® It is sufficient if 
their sense is preserved. For instance, a motion at a directors’ meet- 
ing accepting a proffered resignation of the company’s manager would 
be sufficiently recorded by the entry “On motion duly seconded and 
unanimously carried, the resignation of John McCall, manager of the 
company’s works, was accepted, to take effect July 1, 1927.” 

Resolutions, on the other hand, are more formal and should 
usually be entered in the exact form in which they are adopted. The 
presiding officer of the meeting may always require resolutions and 
important motions to be reduced to writing before they are acted 
upon, and if he does this, the work of the secretary is much 
lightened. 

All documents presented at the meeting should be filed for future 
reference in the custody of the secretary, unless otherwise ordered. 

Notes of the proceedings are taken by the secretary as the 
meeting progresses, and these should be written up in permanent form 
as soon after the meeting as possible while the events are fresh in the 


® For forms of motions and resolutions, see Forms 185-213. 
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secretary’s mind! Should he delay the final entry of his record 
unduly, doubt may arise as to whether the secretary’s notes, or the 
record of the minute book is the original entry, and if it should be 
held that the formal minutes are not the original entry, their value as 
evidence is destroyed. If minutes are used as evidence, the secretary 
will usually be asked when he wrote up his final record. 

As soon as the minutes are duly entered in the minute book, they 
should be signed with the official signatures of the secretary and the 
presiding officer of the meeting, the presiding ‘officer usually signing 
at the right, and the secretary at the left. 

Where the minute book is to be used as evidence, the secretary 
is the proper person to certify to its genuineness and correctness." 


Approval of Minutes.—Minutes should be approved by the 
body whose proceedings they record. The approval of stockholders’ 
minutes by the board of directors is absolutely ineffective, as is also 
the approval of directors’ minutes by the stockholders, save by way 
of indorsement or ratification of the directors’ action recorded therein. 

The minutes of a stockholders’ annual or special meeting cannot 
be approved at a subsequent special meeting unless such approval is 
noted in the call and notice of the special meeting, but the minutes 
of any preceding stockholders’ meetings, whether annual or special, 
may always be approved at the stockholders’ annual meeting. Like- 
wise the approval of the minutes of a directors’ regular or special 
meeting is effective at a special meeting of the directors if such 
approval was duly notified as one of the purposes of the meeting; 
while any unapproved minutes of directors’ meetings whether these 
meetings were regular or special may always be approved at a 
regular meeting of directors. 

The minutes of stockholders’ meetings are usually not passed 
upon until the following annual meeting, when all unapproved minutes 
should be read, and if no objections are offered, be approved. Direc- 
tors’ minutes likewise are usually approved only at regular meetings. 
The approval of minutes relieves the secretary of all direct responsi- 
bility for the accuracy of their record and also serves as a ratifica- 
tion of the proceedings recorded therein.’” 

When minutes are approved, no record need be made save the 


= pee Roping v. Allington,, ete. Co., 179 Mich. 630. 
Bie. in ey . Whitham v. Gifford, 82 Vt. 222; United Growers Co. v. Eisner, 22 App. 
12 Delano v. Trustees, 138 Mass. 63; County Court v. Ry. Co., 35 Fed. 161. 
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statement in the minutes of the meeting then in progress that the 
minutes of the previous meeting or meetings, giving their dates, were 
read and approved. Usually, however, for convenience the secretary 
also notes at the beginning or the end of each set of approved minutes 
the proper facts, as: “Approved at the annual meeting of stockholders 
held January 10, 1927.” 


Amendment of Minutes.—lI{ corrections of minutes are or- 
dered, the minutes of the meeting then in session should show 
exactly what corrections were directed and in what minutes. In the 
corrected minutes the alteration should appear in red and a marginal 
note should give the date of the meeting at which such correction was 
directed. Red lines may be drawn through any part ordered stricken 
out and any correction may be interlined, but no erasure should be 
made in any case, as the corrected minutes should show both the 
alleged error and the correction. 

Sometimes it happens that those present at a meeting decide, 
contrary to the facts, that the secretary has made errors in his record 
of a preceding meeting, and move that a portion of the minutes be 
stricken out or corrected. Whether right or wrong, if the majority 
of those present at the meeting vote in favor of the motion, the 
secretary must carry it into effect. In such case he should draw red 
lines through the part ordered stricken out and interline in red any 
matter ordered inserted, and make the proper entry in the margin 
of the minutes. This then shows the whole matter—that the record 
was made in one way, and was at a later date ordered changed. The 
minutes of the meeting at which such change was ordered should also 
give a complete statement of the matter. 


“Cut and Dried” Minutes.—The annual meeting of stockholders 
is frequently held in a locality distant from the residence of the 
parties really in interest, as for instance the stockholders’ meetings of 
the non-resident corporations of Delaware, Maryland, Maine, and 
many other states, which must be held within the state of incorpora- 
tion. Also, there are many corporations in which the whole or greater 
part of the stock is owned by holding or “parent” companies, and 
the subordinate corporations hold only such meetings as are essen- 
tial to maintain their legal existence. In these and in many other 
cases the only necessity for meetings is to give the proper legal ex- 
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pression to matters that are already determined, and it is possible to 
write out the entire minutes in advance. 

The proceedings at such meetings are simple. A controlling in- 
terest, usually in the shape of proxies, is sent to, or taken to the 
place of meeting. If the regular officers are not present or are not 
authorized to act, officials for the meeting are appointed at the time 
by those holding these proxies. The prepared minutes are then read 
and agreed to, the meeting is adjourned, and the accepted minutes, 
signed by the officials who acted at the meeting, are returned to the 
secretary of the company and preserved in his minute book. 


English Practice as to Minutes.—The following statement of 
English secretarial practice will be found of interest. For the most 
part its suggestions are as applicable in this country as they are in 
England.13 


Requirements of the Companies Act.—Minutes of all meet- 
ings are required by express provision, as follows: “Every com- 
pany shall cause minutes of all proceedings of general meetings and 
(when there are directors or managers) of its directors and managers 
to be entered in books kept for that purpose.’ The statutes also 
provide that when such minutes are signed by the chairman of the 
meeting, or of the next succeeding meeting, they shall be evidence 
of the proceedings and prima facie evidence of the validity of the 
meeting and of its acts. 


Importance of Complete and Accurate Minutes.— 


The reading of the minutes of one meeting at the next meeting, when 
they are commonly signed, is not infrequently a matter which degenerates 
into a mere formality; and, accordingly, very great care should be taken 
to write them both accurately and with sufficient fullness. It is often 
found in legal proceedings that a company’s minute book contains no 
record of matters which individual directors know have occurred, and the 
difficulties of satisfying a court in these circumstances sometimes prove 
insuperable. What the secretary is really doing when he prepares the 
minutes is to make a permanent record of the transactions of the board, 
or of the company, which may very possibly, in the future, be absolutely 
the only evidence of those transactions that it is possible to produce. It 
is quite impossible to forecast what will or what will not be required in 
future contingencies, and the only safe plan is to make the record both 
accurate and complete. 


18 The requirements of the Act are found in the Companies (Cons.) Act of 1908, sec. 
71 (1); the general discussion is taken from Secretarial Practice, by Cooper, pp. 266-270. 
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Writing Up the Minutes.— 


It is the secretary’s duty to take the official notes of the proceedings, 
and he should not, therefore, rely upon the chairman’s notes upon the 
agenda paper. The secretary should take full and careful notes of all 
decisions arrived at, and it is wise to obtain the wording of any important 
resolution made out in the handwriting of the proposer, and, in any event, 
it should be initialled by the chairman unless it is in his handwriting on 
the agenda. 

In writing up his minutes, the secretary must take great care to see 
that the record is both accurate and complete. While brevity is desirable, 
care must be taken to see that the exact intention of the board is accurately 
and explicitly expressed. It is very inadvisable to give reasons in a minute 
for any resolution passed by the board. It is true that in the case of 
Cawley & Co. (1889, 42 Ch. d., on page 226) Lord Esher said, “Minutes 
of board meetings are kept in order that the shareholders may know 
exactly what their directors have been doing, why it was done, and when 
it was done.” Notwithstanding this expression of high legal opinion it 
will be found in practice inadvisable to explain in the minute book why 
any particular resolution is passed. Indeed this is sometimes impossible, 
as the reason for a particular decision which may operate in the mind 
of any one member may be quite different from that which influences 
his colleagues. Moreover, it is unusual and undesirable in the case of 
company board meetings for the minute book to be accessible to share- 
holders generally and there seems to be no authority for the suggestion 
that they have a right of access to the directors’ minute book, and no 
secretary would be safe in assuming that shareholders have such a right. 


Correction of Minutes.— 


In case, upon the reading of the minutes of one meeting at the succeed- 
ing meeting, inaccuracies are noticed and alterations made, the chairman 
upon signing the minutes should initial all the alterations. But no altera- 
tion should be made in the minutes except in these circumstances, and 
then only such alterations as are necessary to insure an accurate record 
of the proceedings. Except as just mentioned, a secretary should never, 
whether acting under the express instructions of a director or directors, 
or on his own initiative, alter minutes of meetings, either by striking 


out anything or adding anything. 


Checking and Approval of Minutes of Directors’ Meet- 
ing's.— 

In the case of board meetings, the secretary should, on reading the 
minutes of the preceding meeting, hand the chairman the agenda of the 
preceding meeting, so that the latter may check the minutes as they are 


read by the secretary with his own notes on the agenda, and immediately 
that the chairman has signed the minutes as a correct record, the agenda 
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should be torn up. The objection to keeping it is, that there then exist 
two records of the same transaction, one, the rough notes often made 
hurriedly and not always with exactness by the chairman on the agenda 
paper, and secondly, the more careful minutes written out in detail by 
the secretary and signed by the chairman with the approval of his col- 
leagues. It is advisable to have only one record, and that record should, of 
course, be the minutes signed by the chairman in the minute book, 


Signing the Minutes.— 


Assuming the minutes are correctly recorded by the secretary, the 
minutes should read: “The minutes of the board meeting held on the... 
day of .. . last, were read and signed by the chairman.” The use of the 
word “confirmed” should be avoided, as that may imply that the resolu- 
tions are not complete .without “confirmation,’ whereas the resolution is 
binding directly it is passed, and the secretary or other official is justi- 
fied in acting upon any resolution directly it is agreed to. The only reason 
for reading the minutes of the preceding meeting is to give the directors 
an opportunity of seeing that the secretary has correctly recorded their 
proceedings. 


Correcting the Minutes.— 


If it be found on reading the minutes that any alteration is required, 
such alteration should be made, not by erasure, but by striking out in ink 
the incorrect words and writing in the correct ones, and the alteration 
should be initialled by the chairman. 

No alteration in a decision arrived at can be allowed on the reading of 
the minutes, the only permissible revisions being those which affect the 
correctness of the record of those decisions. 


Recording Dissent.— 


Where the decision of a board meeting is not unanimous, it is not 
usual to record the fact that the decision is only that of a majority; but if 
on the point being put to him by the secretary, the dissentient director or 
directors desire their dissent to be recorded, there is no objection to stat- 
ing, after recording the resolution: “Mr. A. B. and Mr. C. D. voting 
against the resolution” or “Mr. A. B. and Mr. C. D. dissenting.” 


CMAP IIR .20 
THE BOARD OF DIRECTORS 


Province of the Board.—Primarily the control of the corpora- 
tion and the management of its affairs rest with the stockholders 
acting as a body. This is the common law rule.’ Obviously this 
would be an inconvenient method of administering the corporate 
affairs, and in the larger corporations, an impossible method, and 
accordingly we find that by statute, charter or by-law provision the 
management of the corporate business and affairs is almost invariably 
vested in a board of directors. 

In the majority of the states this is a matter of statutory pro- 
vision, and the power conferred upon the board is very broad. 
Thus in California, “the corporate powers, business, and property of 
all corporations formed under this title must be exercised, conducted 
and controlled by a board of not less than three directors, to be 
elected from among the holders of stock”;? in Colorado, “the cor- 
porate powers shall be exercised by a board of directors or trustees”, ? 
in New York the statutes provide that ‘‘the affairs of every corpora- 
tion shall be managed by its board of directors” + and save as their 
powers may be limited by the charter or by-laws of the company, their 
authority in the management of the corporate business is complete 
and not to be interfered with—save as to ultra vires acts—by the 
stockholders either individually or collectively. In Llinois, among 
other things, the directors shall (1) exercise the corporate powers of 
the corporation; (2) adopt, alter, amend or repeal the by-laws; (3) 
elect officers and appoint such agents and factors as may be necessary 
or desirable. And interpreting this statute it has been held that: 
“Under our statute a corporation can act only thtough its board of 
directors and officers. Its property is not subject to the control of its 
members or stockholders.” ® 

1 Union Pac. R’y. Co. v. Chi., etc., R’y. Co., 163 U. S. 564, 596. 

2 Civil Code, sec. 305, as amended L. 1905, p. 503. 

8 Corp. Laws of 1921, sec. 2263. 

oe pt pane ne sues (subdiv. 1, 2, 

6 Pearl Button Co. v. Oswald, 130 Ill. a 290, 295; see also in re Lone Star Ship- 
building Co,, 6 Fed. (2d) 192; Manufacturers’, etc. Building Co, v. Landay, 219 Ill. 168. 

1g! 
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Ownership versus Control.—The management of the corporate 
affairs by a board of directors elected by the stockholders represents 
a separation of ownership and management that, while in most cases 
it works well, does not always make for the best results. In some 
states a director need not even be a stockholder of the corporation ; in 
no state need his holding of stock be really material, and this may 
and sometimes does result in the corporate affairs being managed by 
men who have but little, if any, property interest in the corporate 
success. 

In practice this occasionally results in the serious neglect or mis- 
management of the corporate affairs. Not infrequently it results in 
the board of directors as a whole becoming a mere supporting body 
for one, or a few men, who really manage the corporation. In such 
cases the actual, final authority is apt to lodge in the president, and 
particularly so if he is an able, forceful man. In such case the board 
of directors simply ratifies his decisions, and this may happen even 
though the directors are themselves successful and able business men. 
Their only. direct interest in the welfare of the corporation is as 
stockholders, and perhaps as small stockholders and usually they can- 
not afford to devote a great deal of time and thought to the corporate 
activities. Moreover, they have confidence in the president, or in the 
chief officer or officers selected by them&elves, and they prefer to 
leave there the real management of the corporation. If the man or 
men actually in charge are really capable it must be admitted that the 
plan works well. 


Proper Function of Board.—On the other hand, it must not 
be supposed that the board of directors should manage the business 
in all its details. The real function of the board is to select capable 
corporate officials and leave the operating details to them, the board 
merely outlining policies, passing judgment on the more material 
matters as these are submitted to it by the operating officials and 
deciding questions of real but general importance. The directors 
should, of course, keep in close enough touch with the corporate 
operations to assure themselves of the efficiency and honesty of the 
management, but they should not attempt to run the business them- 
selves. 

The ideal corporate organization includes executive officers 
versed in the special business, able in its management, and given a 
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free hand as to its details, with a board of experienced and successful 
business men to determine the company’s policies, to decide with the 
executive officers all matters of unusual importance, and as to general 
matters keeping in reasonably close and sympathetic touch with them, 
but—unless this is obviously needed—not interfering. 


Qualifications of Directors.—Unless debarred by some statu- 
tory charter or by-law prohibition, anyone capable of acting as an 
agent of a corporation may act as its director. Under the modern 
statutes removing their disabilities, married women may act as direc- 
tors.‘ Unless expressly prohibited by statute, aliens may act as 
directors.§ 

While this is true, the stockholders may by special charter pro- 
visions, where these are allowed, and elsewhere by by-law provision, 
prescribe any qualifications for directors they see fit so long as these 
are reasonable and not in conflict with the statute lew. For instance, 
it may be, and usually is provided that directors shall be stockholders ® 
and the amount of qualifying stock may be placed sufficiently high 
to prevent—to some extent at least—the election of “dummy” direc- 
tors. If, however, the amount of stock were placed so high that but 
two or three members of the corporation could qualify, the pro- 
vision would ordinarily be unreasonable, and would undoubtedly fail 
if it came before the courts. 4 

Some of the more commonly required qualifications for directors 
are discussed below. - 


Stock Hotpinc.—At common law it was not required that di- 
rectors should be stockholders. In most states, however, the statutes 
now provide that directors must hold one or more shares of stock. 
Such provisions do not apply—unless expressly so stated—to direc- 
tors named in or appointed by the charter.1° In New York and some 
other states the statutes require that directors must be stockholders 
but provide that this requirement may be waived by proper charter 
or by-law provision.14 


Amount or Stocx.—If the statutes merely state that directors 
must be stockholders, the ownership of one share of stock is suff- 


7 People v. Webster, to Wendell (N. Y.) 554. : 

8In re Sorrentino, 75 App. Div. (N. Y.) 507; Commonwealth v. Detwiller, 131 Pa 
St. 614. 

® People v. Ittner, 165 Ill. App. 360. 

10 Hamilton Trust Co. v. Clemes, 163 N. Y. 423, 426. 

11 Stock Corp. Law, sec. 55. 
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cient. If the statutes are silent on the subject of stock qualifications 
of directors, or if they require merely that directors be stockholders, 
the charter or by-laws may require the ownership of such reasonable 
number of shares as may seem desirable. 


Nature oF StocK OwNeErsHIP.—Where the ownership of stock 
is prescribed as a qualification for directorship, it is generally held 
to be satisfied by the legal ownership of stock, the beneficial owner- 
ship not being essential—that is, if stock to the required number of 
shares stands in the director’s name on the books of the corporation, 
he is qualified as to stock ownership even though the stock may 
actually belong to someone else, as in the case of a trustee, or be a 
gift, as where one or more shares of stock are assigned to the person 
for the express purpose of qualifying him as a director.” 

In some states, however, a contrary view is held, on the ground 
that the directors of a corporation should be personally interested in 
its welfare, and that could be the case only when the legal and bene- 
ficial interest united in the same person. In dissenting from this 
a Wisconsin opinion states the more generally accepted view to 
be that: “Even where stock is transferred for the express purpose of 
qualifying one to hold a corporate office, the person so transferring 
it is personally interested in the sound management of the corpora- 
tion and would be unlikely to jeopardize his interest by placing the 
stock in incompetent hands. The rule that merely a legal title 
qualifies is more in consonance with present business requirements 
and is fraught with no undue hazard to stockholders.” 1% 

Where stock was transferred prior to an election for the sole 
purpose of qualifying the transferees as directors but the certificates 
were at once assigned in blank and returned to the true owners, the 
election of the parties intended to be qualified by this temporary 
ownership was held invalid, on the ground that they were not in fact 
stockholders.'4 


TIME oF Stock OwNeErRsHIP.—In some few states the whole 
matter of stock ownership by directors, including the time of this 
ownership is covered by statutory provision, as in New Jersey where 
the statutes provide that: “No person shall be elected a director of 


12 Kardo v, Adams, 231 Fed. 950; in re Leslie, 58 N. In6 
eo Cee 3 eh Ji 09; im re St. Lawrence 


529 
18 Casper v. es Zimmers Mfg. Co., 159 Wis. 517, 528; see also Thompson on Corp. 
grd ed., sec. 101 

14 “Matter of eee & Co:;2040N. Y.) 303 
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any corporation issuing stock unless he shall be, at the time of his 
election, a bona fide holder of some of the stock thereof; and any 
director ceasing to be a bona fide holder of some of the stock thereof 
shall cease to be a director.’ 1® In some few other states the courts 
have held that the ownership of stock at the time of the election is 
essential.1® Usually, however, if the director-elect secures stock after 
his election but before entering upon the duties of his office, the 
requirement of the law is held to be satisfied.17 On the other hand, 
if a director parts with his qualifying stock, it is usually held that 
he, ipso facto, ceases to be a director—that proceedings to remove 
him are not necessary as he ceases to be a director at the time that 
he ceases to be a stockholder.1% To prevent any question on this 
point, however, it is prudent to provide explicitly in the by-laws that 
the disposal of a director’s stock shall automatically terminate his 
official status as a director. 

It may be noted that where a director parts with his qualifying 
stock but the corporation permits him to continue to act, he is a 
director de facto and the corporation will be estopped from repudiat- 
ing his acts as to third parties without knowledge of the conditions. 


CoRPORATE STOCKHOLDING.—In some states the statutes make 
special provision as to the stock qualification of the representative 
of another corporation holding stock in the first corporation. Thus 
in New Jersey directors of a corporation are qualified to act as 
far as stock requirements are concerned if they are shareholders in 
another corporation holding twenty-five per cent or more of the 
capital stock of the first corporation; 1? and in Maine “a member 
of another corporation, which owns stock and has a right to vote 
thereon, may be a director.” ”° 


CITIZENSHIP—RESIDENCE.—Requirements as to the residence or 
_ citizenship of directors are found in many states. Thus in Indiana 
all the directors must be residents of the United States and one of 
them a resident of the county in which the corporation has its prin- 
cipal place of business; *! in New York one of the directors must 


15 Comp. Stat., p. 1624, sec. 39. 

16 Waterbury v. Temescal Water Co. , 11 Cal. App. 632: 

7 Greenough v. Alabama, etc. R. R. Co., 64 dee zee 

18 Chemical Nat. Bank v. Colwell, 132 N. Y. 

19 Comp. Stat., sec. 12, as amended by L. 7536} * Ch. 318, sec. 4. 
20 Rey. Stat., 1903, Ch. 47, sec. 19. 

21 Burn’s Ann. Stat. (1926), sec. 8433. 
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be. both a citizen of the United States and a resident of the state; ** 
in California a “majority of the directors must be in all cases resi- 
dents of this state”; in West Virginia, unless otherwise prescribed 
by the by-laws “every director must be a resident of the state.” °* 

When the statutes make no requirements as to the residence or 
citizenship of directors, anyone otherwise qualified to act is eligible 
regardless of his residence or citizenship. ** 

Where the statutes require that one or more of the directors 
must be residents of the state of incorporation but the real parties 
in interest reside in other states, “resident directors’? must be secured. 
In some few states, as in South Dakota, this has led to the organiza- 
tion of concerns whose sole business is the supplying of resident 
directors and the representation of outside corporations organized 
within the state. At times this has had the very unexpected result 
of giving some “dummy” director the deciding vote as between two 
equally divided factions of the board. 


GENERAL.—In some few states directors are, by statutory pro- 
vision, made ineligible for office on their failure to comply with cer- 
tain provisions of the law. Thus in New Jersey, the neglect or 
refusal of the directors to produce the stock books, or the alpha- 
betical list of stockholders at the time and place of the election of 
directors renders them ineligible to any office at such election; 7° also 
directors wilfully refusing to file the report required by the statutes 
within thirty days after the time appointed for the annual election of 
directors shall “at the time appointed for the next election and for 
a period of one year thereafter be thereby rendered ineligible for 
election or appointment to any office in the company as directors or 
otherwise.” 76 In Delaware also, directors are ineligible to any 
office at any election at which they neglect or refuse to produce the 
alphabetical list of stockholders required by statute.?7 


Number of Directors.—In many states the statutes fix the - 
number of directors within minimum and maximum limits, as in 
Montana, where the board may not consist of less than three direc- 
tors nor more than thirteen. In many other states, as in Massachu- 


22 Gen. Corp. Law, sec. 34. 
3 Code, sec. 2881. 
Ree ee alth v. gf ae et Pa. St. 614. 
25 Comp. Rp p. 1620, sec. 
26 Thid., p. 1625, sec. 43 Conbsien VII). 
27 Rey. Gide sec. 1943. 


Ch, 20] THE BOARD OF DIRECTORS 197 


setts and New Jersey, the minimum is prescribed by statute but no 
maximum number is fixed, and any desired number in excess of the 
statutory minimum may be fixed by the charter or by-laws. The 
usual minimum number prescribed by statute is three. 

In general, the membership of the board should be fixed at the 
lowest number that will permit due representation of the various 
interests involved and provide for the proper transaction of business. 
In small or close corporations, it is usual to select the minimum num- 
ber of directors permitted by the statutes. In the larger corpora- 
tions more directors are usually necessary in order that all the inter- 
ested parties may be represented, or in order that all the parties really 
concerned in the management of the corporation may participate in 
the deliberations and actions of the board. Frequently the board is 
increased beyond the needs of management in order to secure names 
that will attract investors and add to the financial stability of the 
corporation or benefit it in other ways. 

If the number of directors is large it is difficult to secure a 
quorum, meetings are likely to become infrequent and perfunctory, 
the members of the board do not keep in touch with the business of 
the corporation and some further device must be resorted to for the 
real conduct of the business. Under such circumstances the manage- 
ment is sometimes left in an irregular way to the officers and a few 
actively interested directors; usually the difficulty is met by the . 
appointment of an executive committee, to which is sometimes added 
a finance committee, and upon occasion other special committees. 
These committees then exercise the powers of management that 
usually pertain to the board. 

For the business operations of a corporation of moderate size, 
a board of five or seven members actually in control—three or four, 
respectively, forming a quorum—is far better than a larger board 
in nominal control but with special committees doing the real work. 
The smaller board is more easily assembled, is more likely to keep 
in touch with the business, and is prompter and usually more effective 
in consideration and action. 

After the organization of a corporation, the number of its direc- 
tors may be changed in the manner prescribed by the statutes. In ' 
most of the states this requires a charter amendment. In some states 
it may, however, be effected very simply, as in Pennsylvania, where 
the number of directors may be increased or diminished by the stock: 
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holders at any regular annual meeting or at any duly notified special 
meeting, or by proper by-law provision the board of directors may 
itself be empowered to increase or diminish its membership without 
the intervention of the stockholders.*® 

When a definite number of directors is prescribed by charter or 
by-laws, the election of a less number is valid as to those elected, 
and they may act as a board if there be a sufficient number to consti- 
tute a quorum of the full board. For instance, if the prescribed board 
is composed of nine directors and five directors are necessary to con- 
stitute a quorum, and if five directors are elected, this incomplete 
board has power to act.?® If, however, but four directors were elected, 
this incomplete board would not have power to act, as it could not 
assemble the required quorum. And the same thing is true when 
the number of directors is reduced by death or withdrawals—the 
board may act so long as it can assemble a legal quorum,®° and the 
number necessary to constitute a quorum remains the same even 
though there be vacancies in the membership of the board; but with- 
out this legal quorum it may not act. 
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20 Wright v. Com., 109 Pa. St. 560. 
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CHAPTER 21 
THE BOARD OF DIRECTORS (Contrinuzp) 


Election of Directors.—Directors are elected by the stock- 
holders, usually at the annual meetings. This is in most of the states 
a statutory requirement. If the stockholders’ meeting fails to elect 
the full number of directors required the election is nevertheless valid 
as to those elected As stated in the preceding chapter, these 
directors cannot act, however, unless their number is sufficient to 
make up a quorum. 

A more detailed discussion of the election of directors will be 
found elsewhere.” 


Classification of Board.—In a number of states the statutes 
provide that the board of directors may be so classified that the terms 
of a certain proportion of the total number of directors expire each 
year. Thus a board of nine directors might be so classified that 
three of its members held office for one year, three for two years, 
and three for three years. On the other hand, in some states classi- 
fication is prohibited by implication, the statutory provision for elec- 
tion of directors requiring the annual election of the entire board. 
Where not prohibited by statute, classification is legitimate and per- 
missible and may be secured by charter provision or, if special charter 
provisions are not allowed in the particular state, by proper pro- 
vision in the by-laws. 

A feature of the classification of directors that is sometimes 
important is the fact that it renders the selection of desirable mem- 
bers of the board more probable by lessening the number to be 
elected at any particular time. The usual object of classifying direc- 
tors is, however, to prevent the sudden and complete alterations of 
membership and policy that are always possible when the entire 
board is elected at one time. It is obvious that under a classified 
board a year or more would be required to effect any radical change 
in the board and consequently in the policies and general management 
of the corporation. 


17n re Excelsior Ins. Co., 38 Barb. (N. Y.) 297; Wright v. Com., tog Pa. St. 560. 
2 See Ch. 17, ““The Annual Meeting—Procedure.” 
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In the case of educational institutions and of membership cor- 
porations of different kinds, classification of directors, with its 
retarded possibilities of change, is undoubtedly advantageous. In 
the case of the usual stock corporation its utility is not always 
apparent, since those controlling the majority of the stock should 
also control the management, and when stock ownership changes, 
any resulting change of management should, as a matter of business 
policy, be brought about as quickly as possible. The effect of an 
impending change of policy and management long drawn out is dis- 
tinctly injurious to a business corporation. 

It is also to be noted that the classification of directors is but 
seldom desirable where cumulative voting prevails, as the sudden 
change of the entire board that might otherwise result from a passing 
of the control of a corporation is then hardly possible. In the 
smaller corporations classification of directors is rarely desirable and 
is not often found. 

The most common classification of directors is the division of 
the board into three classes equal in number, each class holding for 
three years, and one class being elected each year. Under this plan 
three years are required for a complete change of the personnel of 
the board. Such a board preferably consists of some number of 
directors that will permit of division into classes equal in number, as 
for a board of three classes, three, nine or fifteen. The classes 
might be made unequal and, indeed, must be if the number of direc- 
tors constituting the board is not exactly divisible by the number of 
classes. Thus if a board having three classes of directors consisted 
of eleven members, three might be elected one year, four the next 
year, and four the third. Such an arrangement is, however, not 
common. 

Upon the organization of a corporation with a classified board, 
the whole number of directors is usually elected at once, the term 
or class of each director being decided by some agreed method. For 
instance, in a board of nine members, divided into three equal classes, 
the three directors receiving the largest number of votes might con- 
stitute the long-term class, the three receiving the next highest num- 
ber of votes, the class for the intermediate term, and the three 
receiving the smallest number of votes, the short-term. 

A practical classification of directors is sometimes effected in 
other ways. Thus the stockholders themselves are sometimes classi- 
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fied and each class elects a certain number of directors. The directors 
thus elected naturally represent the stockholders by whom they were 
elected and,are thus classified along the lines of interest. 

It is also to be noted that the stability of management sought 
by classification of directors may be secured—and at times even 
more efficiently and conveniently—by the creation of a voting trust. 


Acceptance of Office.—A person properly qualified and eligible 
to the office may be elected a director of a corporation, but he is not 
thereby made a director of that corporation, nor does he become a 
director, until in some way he has indicated his acceptance of the 
office.* In other words, a person cannot be made a director without 
his consent. The acceptance of the director-elect need not be formal 
—usually it is evidenced by his entering upon the duties of his office 
—hbut there must be some act of acceptance.® Acceptance may, how- 
ever, be presumed in the absence of any proof to the contrary,® so 
it is a wise precaution for the director-elect, duly notified or with 
knowledge of his election, to file a written refusal if he does not 
wish to serve and does wish to avoid any possibility of trouble. 

On the other hand, to prevent any question as to the legal situa- 
tion arising when a director-elect fails, or refuses to accept the office 
to which he is elected, it should be specified in the by-laws that any 
such failure or refusal brings about a vacancy on the board to be 
filled in the same manner as any other vacancy among the directors. 


Term of Office.—The directors’ tenure of office is usually fixed 
by the statutes, if not by charter or by-law provision. In a majority 
of the states, the statutes provide that the directors shall be elected 
annually, which would in itself fix their term at one year; but the 
statutes also usually prescribe that the elected directors shall hold 
office until their successors are elected and qualify, as discussed in 
the section which follows. Also under the classification of directors 
allowed in many states, it is obvious that the term of individual 
directors may be extended beyond the usual one-year limit. 

A director’s term of office may be brought to a close at any time 
by his death, resignation or removal, or by the loss of some necessary 


3 See Ch. 76, “Voting Trusts.” 

4 Whittaker v. Amwell Nat Bank s2. N. J. Eq. 400, 415; Cameren v. Seaman, 69 
IN.. Ye 396; Baily v. Ramsey, 285 Pa. St.,/52r. . =, 

5 Bnited Growers Co. v. Eisner, 22 App. Div. (N. Y.) 1; Cameron v. Seaman, 69 


N: Y, 1306. . 
6 Bete v. Mutual, etc. Co., 20 App. Div. (N. Y.) 583. 
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qualification, as the sale or other disposal of qualifying stock. The 
continued failure of a director to attend meetings of the board does 
not of itself vacate his office nor justify the board of directors in 
declaring his office vacant, unless the charter or by-laws so provide.? 


“Hold Over” and De Facto Directors.— 


“Hotp Over” Drrecrors.—“If the directors shall not be elected 
on the day designated in the by-laws, or by law, the corporation shall 
not for that reason be dissolved; but every director shall continue to 
hold his office and discharge his duties until his successor has been 
elected.” 8 This statement of the law taken from the New York 
statutes is also a statement of the common law. Statutory provisions 
similar to that of New York appear in most of the states. The only 
effect of the statutory provisions is to change the status of directors 
holding over from de facto directors, which they would be under 
the common law, to de jure directors.® 

While directors may hold over until the election of their successors 
if they choose, they cannot be compelled to do so, and unless they are 
willing to continue in office, their positions become vacant at the end 
of the year.1° The powers of directors who continue in office be- 
cause of a failure to elect. their successors are the same in every 
respect as before their term of office expired. If they hold over 
under the statutes, they are directors both de jure and de facto, and 
their acts are valid.'! 

The smaller corporations relying upon this condition sometimes 
omit the annual meeting with its election of directors for years, 
thereby avoiding the formalities of the annual meeting. In such 
case the old board holds over indefinitely and, duly empowered there- 
to by charter or by-laws, fills by vote of its own members any vacan- 
cies that may occur. So long as the stockholders do not make any 
protest, the practice is not legally objectionable.” 


De Facto Directors.—-A de jure (by right) officer of a corpora- 
tion is one holding his office and exercising its functions as a matter 
of right, because, duly qualified, he has been elected or appointed 


7 First Nat. Bank v. Lamon, 130 N. Y. 366. 
8 Gen. Corp. Law, sec. 28. 
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to his position, has accepted the election or appointment, and the 
term for which he was elected or appointed not having expired, or 
been terminated by any adequate cause, he is still the properly ap- 
pointed and fully qualified incumbent of his office. A de facto (in 
fact) officer of a corporation, on the other hand, is one in actual 
possession of his office with a colorable title thereto and in the exer- 
cise of its functions and the discharge of its duties.13 A de jure 
officer in the regular discharge of his official duties is always a de 
facto officer, but a de facto officer is not necessarily a de jure officer. 
Indeed, the term de facto is usually reserved for those officials who, 
though in actual possession of their respective offices and in the dis- 
charge of their duties, are not there by right. In such cases the 
“cloud” upon their title may be due to a number of causes—there 
may have been some defect in their election or appointment, as where 
a special meeting for the election of directors was not properly called ; 
they may not have been eligible at all, as where a director never has 
had the necessary qualifying stock; they may have become disquali- 
fied after their election, as where a director disposes of his qualifying 
stock; they may be holding over improperly after the expiration of 
their term of office. 

in any such case the incumbent of the office is merely a de facto 
officer, but if the corporation permits him to remain in his office and 
to discharge its duties, the corporation is, as to third parties without 
notice, bound by his acts as fully as it would be if he were occupying 
his position by right. : 


Compensation of Directors.——Under the general rule a director 
has no claim for salary as compensation for his services as a director, 
unless such payment is expressly provided for in charter or by-laws 
or by some valid agreement, entered into before the services were 
rendered. The value of the services to the corporation does not 
enter in—nor the fact that compensation was expected, nor that there 
was a general understanding among the directors that compensation 
would be paid.1® A director is, in a sense, a trustee for the stock- 
holders and, in the absence of some express provision or agreement 


13 Waterman vw. Chicago & I. PCO. SO mone, 
14 Lewis v. Matthews, 161 A. Be ci nV) PTZ, LOO eben Aue ‘hie Co. v. De Kay, 
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for compensation, the law will not imply it° Under the weight of 
authority, this same rule applies when a director also fills some other 
office in the corporate organization—he must have some understand- 
ing or agreement for compensation if he wishes to be paid for his 
services. “From the employment of an ordinary servant. the law 
implies a contract to pay him. From the service of a director, the 
implication is that he serves gratuitously. The iatter presumption 
prevails, in the absence of an understanding or an agreement to the 
contrary, when directors are discharging the duties of other offices 
of the corporation to which they are chosen by the directory, such 
as those of president, secretary, and treasurer. . . . deliberate con- 
sideration of this entire question and an extended consideration of 
the authorities upon it, has led to the conclusion that this is the true 
rule: Officers of a corporation, who are also directors, and who, with- 
out any agreement, express or implied, with the corporation or its 
owners, or their representatives, have voluntarily rendered their 
services, can recover no back pay or compensation therefor: and it 
is beyond the powers of the board of directors, after such services 
are rendered, to pay for them out of the funds of the corporation, 
or to create a debt of the corporation on account of them. But such 
officers, who have rendered their services under an agreement, either 
express or implied, with the corporation, its owners or representa- 
tives, that they shall receive reasonable, but indefinite, compensation 
therefor, may recover as much as their services are worth, and it is 
not beyond the powers of the board of directors to fix and pay rea- 
sonable salaries to them after they have discharged the duties of 
their offices.** 

Where, however, a director renders services clearly outside his 
duties as a director, as those of an attorney for the corporation, or 
as an agent or manager with an implied promise to pay for such 
services, the law, according to the weight of authority, will recognize 
and enforce the obligation, The services must, however, be rendered 
under such circumstances as to raise the fair presumption that they 


were to be paid for and that it was so intended and understood by 
both parties.1§ 
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The compensation, if any, to be paid directors, as directors, is 
usually fixed by the charter or by-laws of the corporation, though 
sometimes by direct action of the stockholders. The directors can- 
not fix their own compensation unless expressly authorized thereto 
by the charter, by-laws or resolution of the stockholders.” And when 
the power to fix their own compensation or the compensation of 
other officers is thus vested in the directors, it must be exercised 
fairly and honestly.?° 

When the director renders his corporation services outside the 
usual duties of his office, as where he is elected and acts as an execu- 
tive officer of his corporation or undertakes special duties, the di- 
rectors, if there is no prohibiting limitation on their power to fix the 
salaries of officers and agents employed by them, may fix his com- 
pensation, but the director interested should not vote on the motion 
or resolution fixing his salary.2! Should he do so, the intended con- 
tract is in some jurisdictions held void, and, being void, not subject 
to ratification by the stockholders; elsewhere it is held not void but 
voidable at the option of the stockholders.22. It is also held that an 
interested director, if present when the matter in which he is in- 
terested is acted upon, cannot be counted to make up a quorum.”8 

Speaking generally, the presence and the vote of a director would 
not affect the validity of a contract providing for compensation for 
his services outside his regular duties as a director, if there were a 
quorum without him and his vote was not necessary to the adoption 
of the resolution. There are, however, cases to the contrary, and 
as an obvious precautionary measure, a director should not partici- 
pate or even be present when a vote is being taken on a matter in 
which he is so directly interested. 

The usual method of compensating directors for their services 
as directors, is by a fee for attendance at directors’ meetings. The 
fee paid varies materially in the different corporations, ranging from 
$5 to $50. In the larger corporations where directors, or some of 
the directors, must travel long distances to attend meetings, travelling 
expenses are usually allowed. Occasionally the by-laws provide that 
a fixed sum for each meeting shall be set aside for directors’ fees 


19 Godley v. Crandall & Godley Co., 212 N. Y. 121, 131. 

20 Ransome, etc. Co. v. Moody, 282 Fed. 29, 34; Stratis v. Andreson, 254 Mass. 535. 

21 Jacobson v. Brooklyn Lumber Co., 184 N..Y. 152, 162; Schaffhauser v. Brewing 
Co.; 218 Pa. St. 298. , 

22 Fletcher, Private Corp., sec. 2752 and cases cited. 

23 Wall v. Utah Copper Co., 7o N. J. Eq. 17, 26. 
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and shall be divided among those present at the meeting. As the 
amount provided is usually sufficient to pay each a fair fee when 
all are present at the meeting, the per capita when the attendance is 
small may be far in excess of the usual fee—a condition that is very 
effective in securing regular attendance.** 


Vacancies on the Board.—The board of directors is usually 
given power to fill vacancies occurring in its own body. Unless, how- 
ever, it is so provided by statute, charter, or by-laws, the board does 
not have this power, and in such event the power is reserved to the 
stockholders.2”>. Any vacancies in the board must then either wait 
until the next annual meeting with its election of directors, or be 
filled by a special election, the stockholders being called together: for 
the purpose. ' 

So long as the board can assemble a quorum of its entire mem- 
bership, it may continue to act despite vacancies, but it is safer to 
keep the membership up to the prescribed quota, and it is almost an 
invariable rule to give the board the power to fill vacancies as they 
occur. In this way the board is ordinarily self-perpetuating in the 
intervals between the annual meetings of stockholders. 

Less than a quorum of the board cannot, however, fill vacancies, 
unless expressly so empowered by charter or by-laws and it occa- 
sionally happens that either through failure of the board to fill 
vacancies as they occur or through accidental causes, so many of the 
directors resign or are incapacitated as to leave the board without a 
quorum. Without some provision to meet this emergency, the 
directors are then powerless to act for the corporation in any way 
and a meeting of the stockholders must be held to rehabilitate the 
board. To guard against this possibility, the by-laws sometimes pro- 
vide that any vacancy occurring in the board of directors may be 
filled for the unexpired term by a majority vote of the remaining 
members, whether such remaining members constitute a quorum of 
the board or otherwise. On the other hand, the by-laws not infre- 
quently provide that in case the membership of the board falls be- 
low the number necessary for a quorum, a special meeting of the 
stockholders shall be called to restore the board to its full member- 
ship. The matter is purely one of expediency. In Alabama the 


*4 For further discussion of this subject see Ch. 11, “By-Law Provisions—Directors and 
Committees.” 
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special meeting of stockholders must be resorted to in such an 
emergency as a matter of statutory requirement.”® 

Where the directors are classified, a majority of any class in which 
a vacancy occurs is usually empowered to fill such vacancy, though 
at times the vacancy is left to be filled by the board as a whole with- 
out restriction. 

The by-laws may also prescribe the conditions under which the 
office of a director shall be deemed vacant. Death and peremptory or 
accepted resignation are, of course, positive. Removal of a director 
from his office by proper action of .the board obviously causes a 
vacancy. Where stockholding is a prescribed requisite to member- 
ship in the board and the statutes or by-laws specify that an incum- 
bent ceasing to be a stockholder ceases to be a director, the conditions 
are again positive, and a director losing his stock also loses his mem- 
bership in the board.27 Mental incapacity is not so definite, and it is 
usually difficult to state to just what degree it must extend to be an 
incapacitating cause. | 

The by-laws do not usually attempt to do so, merely including 
mental incapacity together with death and resignation as an incapaci- 
tating cause, leaving each case to be judged by the conditions. Long 
continued illness or extended absence from meetings for other 
causes, while quite proper reasons for declaring a directorship va- 
cant, require a clear statement.as to the extent this must go to justify 
the declaration of a vacancy. Thus the by-laws might provide that 
four consecutive absences from regular meetings, or from regular 
and special meetings, constitute a vacancy, regardless of the cause 
of absence. Sometimes a general clause is introduced into the by- 
laws providing that disqualification from any cause will justify the 
board in declaring a director’s position vacant—a provision that is at 
times very difficult to construe. 

The failure of an elected director to accept the office should also 
be specified in the by-laws as effecting a vacancy. 

When the number of directors is increased, the board is not 
authorized by its power of filling vacancies to elect directors to the 
newly created positions; they must be filled by the stockholders,”® 
unless, as is often the case, the by-laws specifically authorize the 
board to fill the newly created positions. 


26 Code ot 1923, sec. 6988. 
27 Wright v. First Nat. Bank, 52 N. ue Es 392+ 
28 In ve Griffing Iron Co., 63 N. J. 68. 
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Resignation of Directors.—In the absence of some contract 
to the contrary, a director is under no obligation to continue in the 
service of his corporation longer than he desires. Even though the 
statutes, the charter, or the by-laws provide that he shall continue 
in office until the end of his term, he may resign at any time and 
thereby terminate his official position.*° 

The effect of a resignation is governed by its terms. It may be 
tentative, requiring acceptance by the board before it is effective or 
peremptory, and therefore effective so soon as delivered to the proper 
representative of the corporation.*° 

A director’s resignation should, for purposes of record and proof, 
be in writing, but an oral resignation properly presented to the board 
of directors and recorded in the minutes as so presented, is sufficient.*1 
It is obvious, however, that an oral resignation is objectionable on 
account of its difficulty of proof. A peremptory resignation may be 
made effective at a future date. A tentative resignation may fix a 
future date on which it will be effective if accepted. 

A peremptory resignation, from its terms, cannot be withdrawn 
after its formal presentation to the board, save with the consent of the 
board. A tentative resignation may be withdrawn at any time before 
its acceptance. 

A director’s resignation, to be effective, must be delivered in 
some way to the board of directors, and as soon as this is done and 
the retiring director. ceases to act as a director, his resignation, if 
peremptory, is effective. No reason for the resignation need be as- 
signed, nor is public notice or notice to creditors of the corporation 
necessary to the effectiveness of his withdrawal.*? 

A delivery of the written resignation to the president or the 
secretary of the corporation would undoubtedly be a good delivery 
to the board, or the resignation might be sent by mail addressed to 
the corporation or to the president or the secretary of the corpora- 
tion as such. 


Removal of Directors.—The directors have no power to sus- 
pend or remove a fellow member of the board unless the power is 
given them by statute or charter, or by by-law provision adopted by 


°° Briggs v. Spaulding, 141 U. S. 132; Western, etc. Mfg. Co. v. Am. Metal Shoe Ca 
175 Wis. 493, 494. 

80 Manhattan Co. v. Kaldenberg, 165 N. Y. 1, 10. 

81 Fearing v. Glenn, 73 Fed. 116, 119. 

® Bruce v. Platt. 80 N. Y. 379, 383. 


Che art THE BOARD OF DIRECTORS 209 


the stockholders,?* save for cause, and this is true even though the 
statutes confer upon them full power to manage the corporate affairs 
or all the powers of the corporation.+ 

The stockholders have a common law power to remove directors 
for adequate cause,*° but such removals are not frequent. The 
cause must be good and capable of proof, charges must be preferred, 
a meeting must be called, and the accused given a hearing. The 
whole procedure is troublesome, and it is usually preferable to await 
the expiration of an offending director’s term rather than to attempt 
his forcible removal sooner. 

In some states, however, the statutes extend this common law 
power of removal. Thus in California, the statutes provide for the 
removal of members of the board of directors “by a vote of two- 
thirds of the members or stockholders holding two-thirds of the capi- 
tal stock, at a general meeting held after previous notice of the time 
and place, and of the intention to propose such removal.” 36 
_ Where special provisions are permitted in the charter, the same 
end may be attained by proper charter provision. When thus given 
by the statutes or charter, the power of removal is usually summary, 
i.e., an objectionable director may be removed by the prescribed pro- 
cedure—usually by a two-thirds vote of the stock, as in California— 
at once and with or without cause. Under these circumstances the 
removal of directors is more frequent. 

If neither statute nor charter gives the stockholders the power 
‘of removing directors by summary proceeding, provision may be 
made in the by-laws adopted by the stockholders.” The directors 
cannot adopt an effective by-law authorizing the board to remove 
directors.33 In some few states the statutes restrict the stockholders’ 
by-laws as to removal of directors, as in Nevada, where such by-laws 
may not provide for removal by less than “a majority of the mem- 
bers of the stock.” %° 


_% Raub v. Gerken, 127 A. D. (N. Y.) 42; People ex rel. Manice v. Powell, 201 N. Y 
194. Matter of Korff, 198 A. D. (N._Y.) 553; Laughlin v. Geer, 121 Ill. App. 534. 
84 Bruch v. Nat. Guarantee Credit Corp., 116 Atl. (Del.) 738. 
85 Wolf v. Germania, 149 Wis. 576. 
38 Civil Code, sec. 310, as amended by Wey 1905,) Der 550¢ 
87 Raub v. Gerken, 127 App. Div. (N. Y.) 42, 44. 
88 Tbid.; Laughlin v. Greer, 121 Ill. App. 534. 
89 Rey. Laws of 1912, sec. 1179. 


CHAPTER, 22 
NATURE OF DIRECTORS’ POSITION 


Directors as Trustees.—Directors of a corporation are prac 
tically trustees for the corporation and the stockholders as a body.’ 
But the fact that directors are trustees for all of the stockholders 
does not mean that the director is under no obligation to the indi- 
vidual stockholder. “No process of reasoning and no amount of 
argument can destroy the fact that the director is, in a most impor- 
tant and legitimate sense, trustee for the stockholder. ... Not a 
strict trustee, since he does not hold title to the shares, not even a 
strict trustee who is practically prohibited from dealing with his 
cestui que trust; but a quasi trustee as to the shareholder’s interest 
in the shares.” * 

While the directors’ position is thus one of trust, they are also 
agents of the corporation, “in fact directors are clothed at the same 
time with a double character—that of quasi trustees and that of 
agents.” ® This is due to the fact that in some situations the director 
stands in the relation of trustee to cestui que trust and in other sit- 
uations as agent to principal. “Directors are the agents of the cor- 
poration in its dealings with third persons, but they are trustees in 
relation to the corporation, for they hold its property and are charged 
with the duty of using, managing and expending it in its business - 
and for its benefit.” 4 


Directors’ Responsibilities as Trustees.——Under most cir- 
cumstances it makes but little difference whether directors be con- 
sidered as trustees in the full sense or as agents. As a trustee, how- 
ever, a director must conform to the following requirements. 


1. He must exercise the same care and diligence in the conduct 
of the corporate affairs that a prudent business man 
would exercise in the conduct of his own business.5 


1 Carr v, Kimball, 153 App. Div. (N. Y.) 825; People ex rel. Manice v. Powell, 201 N. 
Y. 194, 201. 


2 Oliver v. Oliver, 118 Ga. 362, 367. 
3 Pomeroy Equity Juris. (3rd ed.), sec. 1080. 


4 Gray v. Heinze, 82 Misc. (N. Y.) 618; Eavenatek v. Kavanaugh Knitting Co, 
226 N. Y. 18s. 


© See Ch. 24, ‘Liabilities of Directors.” 
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2. He must act with the most scrupulous good faith in all 
matters relating to the corporation and its property.® 

3. He must not deal in his own behalf in respect to any matter 
involving his rights and duties as a director.7 

4. He must not deal with the trust property for his own ad- 
vantage.§ 

5. He may not seek his own profit at the expense of the com- 
pany or its stockholders—that is, any profits received by 
him from the company’s business or property belong to 
the corporation and are held by him as trustee.® 


In distinguishing, as to the corporation, between the duty of a 
stockholder and a director, a Pennsylvania case stated: “But a 
director is a trustee for the entire body of stockholders, and both 
good morals and good law imperatively demand he shall manage all 
the business affairs of the company with a view to promote, not his 
own interests, but the common interests, and he cannot directly or 
indirectly derive any personal profit or advantage by reason of his 
position, distinct from his co-shareholders.-. . . And by assuming 
the office, he undertakes to give his best judgment in the interests of 
the corporation in all matters in which he acts for it, untrammeled 
by any hostile interest in himself or others. There is an inherent 
obligation on his part that he will in no manner use his position to 
advance his own interest as an individual as distinguished from that 
of the corporation. . . . And all secret profits derived by himein any 
dealings in regard to the corporate enterprise must be accounted for 
to the corporation, even though the transaction in which they were 
made also advantaged the corporation of which he was director.” 1° 


Directors Engaging in Competing Business.—As a director’s 
position is of a fiduciary nature, he cannot engage in a business in- 
juriously rivalling that of his own corporation. Thus in a New 
Jersey case it was held that it “was not lawfully possible for the de- 
fendant, while a director and treasurer of complainant corporation 
to enter into an opposition business in his own behalf of such a na- 
ture that it would cripple or injure the corporation that he repre- 


6 h v. Kavanaugh Knitting Co., 226 N. Y. 185. ; 
7 Spiers Sileinod06 N. Y. 265; Gen. Investment Ca v. Am. Hide & Leather Co., 


Ni J.-E. 230. / 
ae 8 na y! reas Co. v. Franklin, 49 N. Y. Misc. 8, 14. 

9 Jacobson v. Brooklyn Lumber Co., 184 N. Y. 152. 

10° Bird, etc. Co. v. Humes, 157 Pa. St. 278, 287. 
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sented.” 11 It is obvious that in such a case a director could not dis- 
charge his duty to his corporation with the scrupulous good faith 
required of a trustee. Where, however, the other business is of such 
a nature as not to compete with his corporation, or if of the same 
general nature, so situated or conditioned as not to compete with the 
director’s corporation, so that he may act in both businesses without 
bad faith to either, his fiduciary relation to his corporation will not 
debar him.” 

On the other hand, it has been held in New York that there is no 
rule “which prohibits a director of a corporation engaging in a busi- 
ness similar to that carried on by the corporation, either in his own 
behalf or for another corporation of which he is likewise a di- 
rector.” 18 This statement is, however, qualified by a later state- 
ment in the same case that a director is entirely free to engage in 
an independent competitive business “as long as he violates no legal 
or moral duty which he owes to the corporation or its stockholders.” 


Directors Dealing with the Corporate Property.—Obviously 
a director cannot with good faith to his corporation make a private 
profit by use of the corporate assets. Thus where a director and 
treasurer of a company, who owned or controlled a majority of its 
capital stock, borrowed money from his corporation and purchased 
property therewith desirable for the corporate purposes and later 
endeavored to sell this property to the corporation for more than 
twice the price paid by him, it was held that the purchase of the 
property with the company’s own money was for account of the cor- 
poration, and that the property was held by the said director for 
the company as its trustee.! 

Also in a Delaware case the president and largest stockholder of 
a corporation offered to sell his company a block of stock at a fixed 
price for the purpose of resale to important employees of the com- 
pany at the same price and the company declined to buy the stock 
on the ground that the price was too high and instructed the acting 
president, who was also a director of the company, to take the matter 
up further with the president of the company, who was then absent 
on a journey, to see if a lower price could be obtained. The market 


< pone etc. Co. v. Morris, 89 Atl. 249, 250; see also Costello v. Cusack Co., 96 
q 


® Barr +f Pitts. Plate Glass Co., 51 Fed. 33, 39- 
18 N, Y. Auto Co. v. Franklin, 49 N. Y. Mise. 8, 14. 
144 Gilmore v. Gilmore Drug Co., 123 Atl. (Pa.) 730. 
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price of the stock, however advanced rapidly on account of conditions 
brought about by the Great War, and the acting. president, conceal- 
ing the counter proposal made to the president, and withholding all 
information from the company, purchased the stock for himself and 
associates at a price $40 a share higher than that offered the com- 
pany. The money required was borrowed from the company’s 
banks by the vice-president and his associates and large amounts of 
the company’s funds were deposited in these banks immediately there- 
after. It was held that the company had a right to take over said 
stock at the price paid by the acting president and to require an ac- 
counting for all dividends received by him and his associates after the 
stock came into their possession.!® 


Profits Resulting from “Inside Information.”—As stated in 
the preceding section, directors may not make a private profit for 
themselves in the discharge of their official duties, and if they do, 
must account to their corporation for such profit, and this is true 
whether the profit be secret or open so long as it is not acquiesced 
in or ratified by the corporation.1® This does not mean that the 
director may not deal with his corporation and make a profit. there- 
from, but merely that he cannot make a profit which, if he acted 
“with the most scrupulous good faith,” would belong to his corpora- 
tion. 

More difficult from the standpoint of both ethics and legality are 
the profits made by directors through “inside information” coming 
to them by virtue of their official positions, The most common in- 
stance of this is the purchase, or the sale of the company’s stock by 
directors when, from the information coming to them as directors, 
they know that a rise or a fall in the price of the stock will certainly 
occur. Thus the directors and officers of a company frequently buy 
stock in view of an approaching dividend, known to them but not to 
the stockholders of the company; or directors will sell stock short 
on the strength of an unfavorable statement not yet known outside 
of official circles, or will dispose of their holdings entirely because 
of some approaching crisis or disaster in the company affairs fore- 
seen by them but not apparent to their stockholders or to the outside 
public. Such transactions do not affect the corporation itself. The 


15 yuP t v, DuPont, 242 Fed. 98. 
16 Bare v. Verdugo Canon Water Go.,2138 Cal: 308; 
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question of good faith rests entirely between the director and his 
fellow stockholders. 

In such cases it is understood, of course, that the director or 
officer selling or buying stock on the strength of “inside informa- 
tion” makes no false representations. Should he do so, his offense 
would then clearly fall within the purview of the law. Usually the 
officer or director merely instructs his broker to buy or sell at the 
market, or at a specified price, no representations of any kind being 
made and the director himself not appearing in the transaction. 

There is no question as to the director’s right to buy and sell the 
stock of his corporation. The only question involved is whether he 
may thus buy or sell the stock of his corporation without disclosing 
the “inside information,” if any, coming to him by virtue of his 
official position—the information that so leads him to buy or sell. 
It is admitted that in matters corporate he occupies a position of trust 
to the individual stockholder, but does this extend to the purchase 
and sale of the company’s stock? 

As to this, judicial decisions are in direct conflict, the greater 
number holding that: “The officers of a corporation are trustees 
for the stockholders as a body with respect to the business and prop- 
erty of the corporation which is under their control and management 
for the benefit of stockholders generally, but an officer has no con- 
trol over the shares of the individual stockholder and is not a trustee 
for such stockholder with respect to his stock. Officers of a corpora- 
tion may purchase the stock of stockholders on the same terms and 
as freely as they might purchase of a stranger.”’?* And that: “In 
the purchase and sale of stock between stockholders, there must be 
some actual misrepresentation in order to constitute fraud. Mere 
silence is not sufficient. The books of the corporation are open to 
all stockholders alike, and each may inform himself of the con- 
dition of the company,” 4§ 

The other class of decisions holds that directors occupy a posi- 
tion of trust to the individual stockholders in the purchase and sale 
of stock, and that in,such dealings they are bound to give the other 
party the benefit of any official information that may affect the value 
of the stock. As stated by Justice Lamar: 19 
¥5 si; Crowell ig Ake eer aba 4 ae be: see also Carpenter v, Danforth, 52 Barb. (N. 


8 Walsh v. Goulden, 130 Mich. face Ane 


19 Oliver v. Oliver, 118 Ga. 362, 379; quoted pene cA in Dawson v. Nat. Life Ins. 
Co., 176 Iowa, 362, 382. 
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And to say that a director who has been placed where he himself may 
raise or depress the value of the stock, or in a position where he first 
knows of facts which may produce that result, may take advantage 
thereof, and buy from or sell to one whom he is directly representing, 
without making a full disclosure and putting the stockholder on an 
equality of knowledge as to these facts, would offer a premium for faith- 
less silence, and give a reward for the suppression of truth. It would 
sanction concealment by one who is bound to speak and permit him to 
take advantage of his own wrong—a thing abhorrent to a court of con- 
science. . . . While not decided, it is in one case suggested that a stock- 
holder in dealing with a director should recognize his superior opportuni- 
ties for knowledge, and be warned thereby to exercise special caution. 
But the fiduciary relation fully warrants exactly the opposite course. 
Here, at least, the beneficiary may be off guard, and may rely implicitly, 
not only on what is said, but also on the supposition that nothing impor- 
tant will be left unsaid by the officer. Having previously trusted the 
director in the management of the company, he is not required, when 
selling his shares, suddenly to exhibit entire want of confidence. And 
directors generally recognize the obligations imposed and act accordingly. 


As stated in a very able review of the whole situation: ?° 


Contrary to the numerical weight of authority, but in harmony with 
the light of experience and better reasoning of the more recent decisions, 
we are of opinion that a fiduciary relation should be held to exist between 
a managing officer and stockholder with relation to the latter’s shares, and 
that any contract between them by which such officer acquires profits out 
of the same to the detriment of the shareholder should be held presump- 
tively fraudulent and voidable, and the burden cast on such officer to rebut 
such presumption by an affirmative showing that said contract was fairly 
procured for value, or if for less, upon full disclosure of all facts bear- 
ing thereon, known to such officer and unknown to the shareholder. 


Directors Dealing with Corporation.—lf a director is able to 
so deal with his corporation that this latter profits as much or more 
than if it dealt with a stranger, there is obviously no good reason 
why he should not do so and retain the personal profits accruing to 
himself. And in practice such dealing is common. Such transac- 
tions are, however, in many jurisdictions subject to two general rules 
applicable to: trusteeships : 


1. No agent, trustee, or other fiduciary as such is permitted to 
contract with himself as an individual, or to represent his principal 
or cestui que trust in any transaction in which he himself has a pri- 


20 Dawson v. Nat. Life Ins. Co., 176 Iowa 362, 390; see also Stewart v. Harris, 69 
Kan. 408% Peale v. Camden, 92 S. E. (W. Va.) 454; Yon Au v. Magenheimer, 126 App. 
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vate, conflicting interest; and if he undertakes to do so, the contract 
or transaction is voidable by the principal or cestui que trust without 
reference to the question whether or not the transaction was fair and 
beneficial to the latter.” 

2. All contracts and dealings entered into between a trustee and 
his cestui que trust are prima facie voidable, but if the trustee can 
prove that he acted with the utmost good faith and made full dis- 
closure of all material circumstances to the person toward whom he 
occupies a confidential relationship, then the transaction may stand.” 

To express it even more briefly: “The rule that directors. cannot 
lawfully enter into a contract, in the benefit of which even one of their 
number participates without the knowledge and consent of the stock- 
holders is so firmly entrenched in our jurisprudence that it is not 
open to debate.” *3 In a recent case ** it was proposed in the financ- 
ing of a large corporation, among other things, that the corporation 
should purchase fifteen thousand shares of preferred stock from “a 
large banking corporation of New York City.” The plan of which 
this was a detail was submitted to, and approved by the stock- 
holders of the company. Later it transpired that one of the directors 
of the company concerned was president of the “large banking cor- 
poration,” and on suit of the stockholders of the first corporation, it 
was held that the concealing of that fact from the stockholders, 
whether honestly or not, rendered ineffective the action taken by the 
company. 

A director’s contract however, in the absence of fraud may, by 
the weight of authority, stand if fair and in good faith 2° and where 
this rule does not obtain is not void in itself but voidable at the op- 
tion of the stockholders, and if neither the corporation nor its stock- 
holders object thereto, or if they have assented thereto, it will stand.?¢ 
Also, where a contract between a director and his corporation is in 
good faith and has been ratified by a majority of stockholders at a 
duly called meeting, the courts have sustained the contract.27 Also 
if all the stock is owned by the directors, and there are no creditors, a 
director may contract with his corporation as the board sees fit.?8 


21 Hoyle v. Plattsburgh, etc. R. Co.) 94) INS OY? «a4 

22 2 Machen on Corp., sec. 1563; Heim v. Jobes, 14 Hed, (2d) 29. 

23°U. S. Steel Corp. v. Hodge, 64 .N: J. Eq. mide! 813. 

24 Gen’l, Inv. Co. v. te Hide & Leather Co., Poe LCR 

25 Fletcher, Private Corp., sec. 2347; Heim v. tapes, 14 Fed. Gay" 29 

76 U. S. Steel Corp. v. Hodge, 64 N. J. Eq. 807, 814; Welch v > Benk, 122) Nowa 2775 
Nye v. Storer, 168 Mass. 53. 

*7 Endicott v. Marvel, 8:1 N, J. Eq. 

28 McCracken v, Robison, 57 Fed. sete Spar 0. K. Re Cos, 125 Ns Ye, 2070 
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In all cases where a director is personally interested in any par- 
ticular contract or other matter to be acted upon by the board, he 
should, as a matter of prudence, withdraw from the room while the 
vote is being taken and his absence should be noted on the minutes. 
To be present and participate is to invite question and possible void- 
ance of action taken. 

To be valid any action on a matter in which one or more directors 
are involved must be taken by a legal quorum exclusive of the in- 
terested parties, as a director having a personal interest in the matter 
before the meeting cannot be counted for purposes of a quorum.?9 

A corporation cannot, of course, repudiate a contract made with 
a director and at the same time retain its benefits,®° 


Contracts as Affected by Interlocking Directorates—Where 
contracts are entered into between corporations having common 
directors, the principle is the same—the contract is under ordinary 
conditions not void but unless fair and in all good faith, voidable. 
In a New Jersey case ** in which an injunction was asked against a 
contract of this nature it was said: 


In these days the relations of corporations to each other are exceed- 
ingly complex. Common directors abound and common directors are 
better than “dummies.” Whether a transaction between two corpora- 
tions has been accomplished or remains executory, I incline strongly to 
believe that the safe rule in most cases in the end will be found to be 
that the presence of a director or directors on both sides of the transac- 
tion under investigation does not give the dissenting stockholder an 
arbitrary right to an injunction, but may give him a most ample right to 
subject the transaction to the scrutiny of the court, and may cast upon the 
corporations and directors concerned the burden of disclosing and justi- 
fying the transaction. 


In the larger corporations, to avoid all question both on this 
score, and in the case of an individual director dealing with his own 
corporation, it is commonly provided in the by-laws that corporate 
contracts are not to be affected by such conditions. Thus the United 
States Steel Corporation, one of the first of the large corporations 
to take such action, provides for this situation by the following by- 


law provision: 


29 t. T. & T. Co. v. Domestic, etc. Co., 44 N. J. Eq. 568; quoted approvingly in 
Wall Pay Copper Cas TOmN ale wey 17, 26; we also Wentz v. Scott, 10 Fed. (2d) 
426; Be ks v. Dean, 10 Fed. (2d) 299. 

Y. Trust Co. v. Am. Realty Co., 244 N. Y. 209. 
st Populi v. Prudential Ins. Co., 64 N. J. Eq. 673, 7009. 
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Contracts. Inasmuch as the directors of this Company are men of 
large and diversified business interests, and are likely to be connected with 
other corporations with which from time to time this company must have 
business dealings, no contract or other transaction between this company 
and any other corporation shall be affected by the fact that directors of 
this company are interested in, or are directors or officers of, such other 
corporation, if, at the meeting of the board, or of the committee of this 
company, making, authorizing or confirming such contract or transaction, 
there shall be present a quorum of directors not so interested; and any 
director individually may be a party to, or may be interested in, any 
contract or transaction of this company, provided that such contract or 
transaction shall be approved or be ratified by the affirmative vote of at 
least ten directors not so interested.” 


Statutory Provisions Affecting Directors’ Contracts.—Stat- 
utory provision as to directors dealing with their corporations are 
found in but few states. In Rhode Island the validity of a corporate 
contract in case of interested directors or interlocking directorates is 
sanctioned by the following statutory provision: 


Any corporation may contract for any lawful purpose with one or 
more of its directors, or with any corporation having with it a common 
director or directors, if the contract is entered into in good faith and is 
approved or ratified by a majority vote at any meeting of its board of 
directors: Provided, that the contracting or common director or directors 
shall not vote on the question and shall not be counted in ascertaining 
whether or not a quorum is present for this purpose at the meeting. A 
contract made in compliance with the foregoing provisions shall be void- 
able by the corporation complying with said provisions only in case it 
would be voidable if made with a stranger.” 


Directors as Officers.—The directors of a corporation, as such, 
are officers of the corporation.** There is though a distinction to be 
made between the directors of a corporation and its executive 
officers, as the president, secretary and treasurer. Thus while a 
director has been held to be an “officer”? within the meaning of a 
statute providing for verification of certain instruments by a corpor- 
ate officer,’ he is not an officer within the meaning of a statute 
providing for the removal of corporate officers,®° or of a statute pro- 
viding that the salaries of officers of the corporation shall be fixed 
by the board of directors.3* 


# By-laws, U. S. Steel Corp., Art. III, sec. 8. 

33 Gen. Laws of R. I. 1923, sec. 3486. 

84 Ty re Harper, 133 Fed. 970, 973. 

% Eastham v, York State Tel. Co., 86 App. Div. (N. Y.) 562. 
86 Laughlin v. Geer, 121 Ill. App. 534. 

87 Schoening v. Schwenk, 112 Iowa, 733. 
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Eligibility of Directors to Executive Positions.—As stated 
in preceding sections, a director may contract with his corporation 
if the contract is a fair one and entered into under proper conditions. 
A contract of employment is no exception to the rule, and unless some 
charter or by-law provision stands in the way, directors may and fre- 
quently do occupy executive positions with their corporations. In 
practice the president of a corporation is usually a director—this in 
a number of states in compliance with statutory requirements—and 
the other executive positions are frequently filled by members of the 
board. 

If there is any probability of the appointment or election of a 
director to an executive position being attacked, the precautions 
usual when a contract of any kind is entered into with a director 
should be taken, i.e., the interested director should not be counted to 
make up a quorum, and he should absent himself from the room 
while his appointment or election is under consideration and is acted 
upon. 


Notice to Directors.—Notice to the board of directors is notice 
to the corporation.®® And if notice is given to an executive officer of 
a corporation for transmission to the board, or to a director acting 
for the corporation and within the scope of his authority, for the 
purpose of notice to the corporation, it is held to be effective regardless 
of whether he communicates his knowledge to the board or not.®® 
By the great weight of authority, however, it is held that as directors 
do not individually represent the corporation, and have no power 
to bind it, save as a board, notice of facts casually acquired by indi- 
vidual directors and not communicated to the other directors or offi- 
cers and when these individual directors do not act officially in the 
matter, is not notice to the corporation. Beyond this, however, it is 
held that knowledge possessed by a director, who is in attendance 
and participating at a meeting of the board, is notice to the board, 
no matter how his knowledge was acquired and regardless of whether 
he does, or does not communicate his knowledge to the board, since 
he has the knowledge and it is his duty to inform the board.*° 

Where a director or other officer is contracting with his corpora- 


88 Fulton Bank v. N. Y. & S. Canal Co., 4 Paige (N.:.Y.) 126; Bank of Pitts. v. 
itehead, Watts (Pa. St )itsa7: ; a 
Ds Bank of U.S. x feats Fil (N. Y.) 451; but see’ Custer v. Tompkins Co. Bank, 
Oat Dine. . 
40 Fletcher, Private Corp., sec. 2232. 
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tion on his own account or is in any other way interested adversely 
to it, notice to him, or knowledge possessed by him, is not held to be 
notice to the corporation.4! That is, the general rule that knowledge 
possessed by an officer or an agent of a corporation as to matters 
within the scope of his employment is, while he occupies such rela- 
tion, imputable to his corporation, “has no application when the trans- 
action is one in which the official is dealing with the corporation on 
his own account. He is not then a representative of the corpora- 
tion, but a party contracting with the corporation as represented by 
others. His independent and adverse attitude is an essential and 
manifest feature of the transaction.” #° 


Declarations or Admissions by Directors.——The board of 
directors acting collectively is the governing body and they bind 
their corporation by declarations or admissions within the scope of 
their authority. Individual directors, as such, cannot bind the cor- 
poration by their declarations and admissions, nor can these be used 
as evidence against the corporation.*® Thus the statement of a 
director that a proposed contract was accepted does not bind the 
corporation.*# 


Directors’ Agreements as to Action.—A director’s position 
is one of trust. He is acting for others, and it is his duty to exer- 
cise his best judgment and the most scrupulous good faith in their 
interests. It follows, then, that any contract or agreement that could 
interfere with his freedom of judgment or prevent the most scru- 
pulous good faith in the discharge of his official duty, is illegal and 
void. “It is clear that a director has no right to sell his influence in 
the management of the company, or to enter into any agreement by 
which his official action would be influenced or controlled. Such an 
agreement would be dishonest and illegal; it would be an agreement 
to commit a breach of trust.” 4° Thus directors cannot lawfully agree 
to resign for a consideration, thereby throwing the control of their 
corporation to others,** and a note for an amount of money given to 
a director in consideration of his withdrawal is against good morals 
and cannot be enforced. “Trustees of corporations owe duties to 


41 Am. Nat. Bank v. Miller, 229 U. S. 517; Corcoran v. S 1 
74; Casco Nat. Bank v. Clark, 139 N. Y i Hi ues now Cattle Co. 151 Mags: 


42 Roberts v. Hughes Co., 86 Vt. 76, 87. , 

48 Tripp v. New Metallic Packing Co., 137 Mass. 499. 

44 Soper v. Buffalo, ete. R- R. Co., 19 Barb. (N. Y.) 310. 
45 Morawetz on Corp., sec. 5109. 

4° Bosworth v. Allen, 168 N. Y. 157. 
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‘others beside themselves; they have been placed in a position of 
trust by the stockholders, and to those stockholders they must be 
faithful. It is a violation of that trust for them to be bought out of 
office. They may resign when they please, but they must not make 
profit or benefit to themselves in the matter of such resignation.” 47 
Nor can a director make a valid agreement to declare dividends at 
some future time, if earned; 4% nor to use his vote and influence in 
the interests of third parties; *® and if a director secures a profit for 
himself as a consideration for any such contract, he may be compelled 
to account for it to his company; °° “a director of a corporation can- 
not barter and sell his official discretion, nor enter into any contract 
whatever as to his actions in his official capacity that will in any 
way restrict or limit the free exercise of his judgment and discretion, 
or place him under any direct and powerful inducement to disre- 
gard his duty to the corporation and the stockholders in the manage- 
ment of the corporate affairs. Such a contract is against public 
policy and void.” *! 


Method of Acting.—The authority of the directors, save per- 
haps in some cases of emergency, may be exercised only as a board 
in duly assembled meeting with a quorum present. This is a matter 
of statutory provision in some states. The board of directors is the 
governing body of the corporation and the requirement that it act 
as a body so as to take advantage of the interchange of views and 
information is based on sound common sense. “It is fundamental 
that officers of boards can only act as such constituted boards when 
assembled as such, and by deliberate and concerted action dispose of 
the issue under consideration, and that they cannot act in an indi- 
vidual capacity outside of a formal meeting, and a majority of the in- 
dividual expressions be the action of the board. The law believes 
that the greatest wisdom results from conference and exchange of 
individual views, and it is for that reason that the law requires the 
united wisdom of a majority of the several members of the board 
in determining the business of a corporation.” °° 

Occasionally, in those states where special charter provisions 


47 Forbes v. McDonald, 54 Cal. 98. 

48 Thomas v. Matthews, 94 Ohio St. 32. 

49 Attaway v. Third Nat. Bank, 93 Mo. 485, 492. 

50 McClure v. Law, 11, N. Y. 78; Guild v. Parker, 43 N. J. L. 430; Hechelman v, 
Geyer, 248 Pa. 430. i 

51 Thomas v. Matthews, 94 Ohio St. 32, 60. : 

52 Ames v. Goldfield Merger Mines Co., 227 Fed. 292, 301; see also United States ». 
Interstate R. R. Co., 14 Fed. (2d) 328. 
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are allowed, the charter and elsewhere the by-laws, will provide 
that directors may act without meeting, their assent or the assent 
of a majority of them to any proposed measure, when expressed in 
writing, constituting the action of the board and therefore binding 
the corporation. 

This is a complete departure from the principles governing rep- 
resentative bodies, and it is doubtful whether any important cor- 
porate action could safely be taken in this manner. In New Jersey 
it has been held that individual assent of the board in writing, though 
expressly authorized by a charter provision, is invalid on the ground 
that the law contemplated action by the board as a body and their 
individual action cannot be substituted.*? 

In West Virginia the statutes provide that irregular action of 
the board of directors may be validated as follows: “the by-laws 
may provide that any action of a majority, although not at a regu- 
larly called meeting, and the record thereof, if assented to in writing 
by all the other members of the board, shall always be as valid and 


effective in all respects as if passed by the board in regular meet- ~ 


+? 54 


ing assembled. 

In some states certain ctattitory acts required of the directors, 
as the signing of a certificate required in connection with charter 
amendments, may be performed without a formal meeting of the 
board. 

Also in the smaller corporations directors’ action without a meet- 
ing is not uncommon. Usually such action is ratified and thereby 
made valid at a subsequent meeting of the board. Any irregular 
action of the board within its powers may, of course, be ratified 
and thereby validated at a subsequent, duly assembled meeting of 
the board. 


5% Audenried v. East Coast Milling Co., 68 N. J. Eq. 450, 466. 

pon ogee aes Barnes, Ch. 53, sec. 51. 

% County Court v. alt, & » Ohigs Ras Go Fed. 161; Unit . 
Interstate R. R. Co., 14 Fed. (2d) 328. 4° i a Ted Bai 
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CHAPTER 23 
POWERS OF DIRECTORS 


General Powers of Directors—The board of directors is the 
managing body of the corporation. Unless restricted by statute, 
charter or by-laws, it exercises the active controlling power in all 
corporate business. “The board of directors and not the stock- 
holders, nor the president, secretary, treasurer, or other agent, is 
the original and supreme power in corporations to make corporate 
contracts.” 4 

The stockholders are the owners of the corporate property, but 
the direct, active, and immediate control rests with the board of di- 
rectors, and in the performance of their duty they possess and con- 
trol the corporate property as if it were their own.? The authority 
of the board exists under the common law, extends to all subjects 
connected with the management of the corporate affairs, and, unless 
in some way restricted, is practically supreme.? The stockholders 
can neither force the directors to act nor restrain them from acting 
—save by charter or by-law provision—unless the omission in the 
one case or the act in the other is so glaringly unjust or injurious 
to the interests of the stockholders as to warrant an appeal to the 
courts. And the courts are slow to intervene and will not do so 
where it is merely a question as to the wisdom of an act within 
the scope of the directors’ legitimate authority, “A board of di- 
rectors is elected by the stockholders of a corporation for the very 
purpose of managing its affairs, and in so doing, so long as they 
act in good faith and strictly intra vires, it is their judgment and 
not that of its stockholders outside of the board of directors, or 
of any court, that is to shape its policies or decide upon its corporate 
acts. This principle is not disputed and the citation of authorities 
in its support is unnecessary.” * 

Directors’ Power to Manage Business Generally.—Under the 
broad powers granted the board of directors, by statute in a large num- 


14 Cook on Corp., 8th ed., sec. 712; Kavanaugh v. Kavanaugh Knitting Co., 226 


3 Mamie v. Powell, 201 N. Y¥. 194; Manson v. Curtis, 223 N. Y. 313. 
3 Blancard v. Blancard & Co., 96 N. J. Eq. 264. 


4Siegman v. Electric Vehicle Co., 140 Fed. 117, 118. 
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ber of the states, and by charter or by-laws elsewhere, the directors are 
in almost complete control of the corporate property and affairs. 
“The corporation is the owner of the property, but the directors 
in the performance of their duty possess it, and act in every way 
as if they owned it.’ ° Unless restrained, therefore, in some way 
by statutes, charter or by-laws, they may do or authorize to be 
done in the ordinary or regular course of business, almost every- 
thing an individual might do in the management of his own busi- 
ness.° ~ 


Status of Individual Directors——As stated in the preceding 
chapter, the board may, ordinarily, act only as a body in duly as- 
sembled meeting. An individual director therefore, as such, is not 
the agent of the corporation and has absolutely no authority over 
the corporate affairs. He may neither bind it by contract nor act 
for it.” He has certain important and very definite rights, as 
access to the corporate offices, inspection of the corporate books, 
notice of, and participation in directors’ meetings; but he has no 
direct authority in or over the corporate property or business be- 
cause of his official position.® “It is fundamental that a director 
cannot speak for his board without express authority.” ® 

As intimated, a director is entitled to notice of special meetings 
of the board, to attend all board meetings, and to be heard if he so 
desires, on all matters coming before any such meeting. He is also 
entitled to attend meetings of the standing committees if he wishes. 
If, however, he thinks that something is wrong in the conduct of 
the corporate affairs and should be changed, or wishes something 
done that is not being done, he has no individual power to right the 
wrong or to enforce the changes he desires, but must present the 
matter to the board and secure its action if he can. 

The individual director’s right to inspect the corporate books 
and records exists at common law and is unqualified. ‘The reason 
is that the duties of a director require him to be familiar with the 
affairs of the company in order that he may have sufficient infor- 
mation to enable,him to join intelligently in the management of 
the concern. The protection of the interests of the company, there- 
fore, requires that his right to an inspection of the books be abso- 


5 Manice v. Powell, 201 N. Y. 194, ow 

® Blancard v. Blancard & Sg one ag. ods 264, 

7 Gaynor v. R. R., 189 Pa. St. 

§ Calumet Paper Co. v. Pokits eta, we} 144 Mo. 331. 
® Dockstader v. Y. M. C, A., 109 N. W. (Iowa) 906, goo. 
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lute.” 1° And, as a knowledge of the corporate affairs is essential 
to the proper discharge of the director’s duties as a trustee, this 
important right is a duty as well as a right, and extends to the in- 
spection of the corporate property and operations. The right 
must, of course, be exercised at reasonable times,!! but the motives 
of the director seeking to inspect the books cannot be questioned.12 

It may also be noted that a director if he owns stock of the 
corporation may attend stockholders’ meetings and vote thereat as 
freely as may any other stockholder. He is not then acting as a 
trustee but for himself, and he may, therefore, vote for measures 
in which he is personally interested and for which he could not vote 
at a directors’ meeting. Thus where directors who were also 
stockholders voted at a stockholders’ meeting in favor of a resolu- 
tion in which they had a personal interest, the court held: “They 
voted upon that resolution not as directors, not in their fiduciary 
capacity, but solely in the right of the shares of stock held by them. 
. . . Like other stockholders, they had a right to be influenced 
by what they conceived to be for their own interest, and they cannot 
lawfully be denied that right; nor can it be limited or circum- 
scribed by the fact that they occupied the position of directors in 
the company.” 14 


Special Authorization of Individual Directors.—While an 
individual director, as a director, has no power of any kind to bind 
the corporation or to direct its affairs, he may, of course, be ap- 
pointed by the board to manage some special feature of the cor- 
porate business, or be appointed an agent to perform some particular 
act, or to represent the corporation in other specified ways. Or as 
managing director he may practically control the corporate affairs. 
In any such case, however, his powers are only those delegated to 
him by the board and are limited strictly by the terms of his ap- 
pointment. 

Also a single director is.sometimes allowed to act for the board 
without any special authorization, but with acquiescence and perhaps 
with subsequent ratification of his acts. In such case the apparent 


10 Machen v. Machen etc. Mfg. Co., 237 Pa. 212, 223; Wilkins v. Ascher Silk Corp., 


207 App. Div. (N. Y.) 168, affd. 237 N. Y. 574. 
11 Machen v. Machen etc. Mfg. Co., 237 Pa., 212, 217. 
12 Wilkins v. Ascher Silk Corp., 207 App. Div. (N. V)en6S-eattds-237,4N. Yo°s74: 
18 See also Ch. 14, ‘‘Stockholders’ Right to Vote. 
14 U, S. Steel Corp. v. Hodge, 64 N. J. Eq. 807, 813. 
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authority thus conferred upon the director acting for the board is 
sufficient to validate his acts and to bind the corporation.” 


Abandonment of Powers of Board.—In the smaller corpora- 
tions this informal delegation of the powers of the board mentioned 
above is not infrequently carried so far as practically to amount 
to an abandonment of the functions of the board, the board meeting 
rarely or perhaps not at all, one or more directors, or one or more 
of the executive officers of the company, or even one or more stock- 
holders, assuming or exercising full power and authority over the 
business and the affairs of the corporation. Where this is the case— 
individual directors, executive officers, or others assuming the entire 
management and control of the corporation and its property, and 
the stockholders acquiescing or not objecting—the law will treat 
such assumption of power and the acquiescence therein as equivalent 
to a formal authorization from the board. 

“The rule is that where, by the direction or acquiescence of the 
stockholders, the executive officers of a corporation assume and ex- 
ercise the functions of the board of directors, the corporation and 
those deriving rights from it, while it is so managing its affairs are 
bound by the acts of its officers to the same extent as if they had 
been directed by the board.” 1° 


Delegation of Directors’ Authority.—It is a settled principle 
of the law of agency that the trust delegated to the agent by his 
principal cannot, unless by express authority, be delegated to others, 
and this applies with the greater force when the exercise of: the 
agency powers requires judgment or discretion. This rule, from 
the nature of the case, cannot be applied to the corporation to the 
same extent as in the case of natural persons. “The doctrine that 
an agent cannot delegate his powers does not apply where he is 
authorized to do so either expressly or impliedly. The directors or 
trustees of a corporation, therefore can certainly delegate authority 
to act for and represent the corporation to subordinate officers and 
agents, even in matters involving the exercise of judgment and 
discretion, when they are expressly authorized to do so, by appoint- 
ment of committees and subordinate officers and agents. .. . And 
even in the absence of express authority, an authority to delegate 


1% York v. Mathis, 103 Me. 67. 
“Cunningham v. German Ins. Bank, 101 Fed. 977, 980. 
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powers to a large extent must be implied from necessity and usage, 
for the directors or trustees cannot attend to all the details and 
current business of the corporation and it is not customary for them 
to, dose: 77 

The board cannot, however, delegate all its powers 18—that is, 
abdicate its functions—though, as discussed in the preceding section, 
this is sometimes accomplished in effect by the directors’ practical 
abandonment of their functions, acquiesced in by the stockholders— 
nor can it delegate powers which have been vested exclusively in 
the board by statute, charter or by-laws, as the election of officers, 
the power to declare dividends, or the power to levy assessments 
on stock. 


Directors’ Power to Appoint Committees.—Usually the 
power to appoint such committees and to elect or appoint such off- 
cers and agents as the business of the corporation may require is 
given the board of directors by statute, charter, or by-laws. Thus 
in Michigan the statutes provide that: ‘Unless otherwise prescribed 
in the articles, the directors shall elect one of their number to be 
president or chairman of the corporation and board, and one or more 
of their number to be vice-president or vice-chairman, and_ shall 
also choose a secretary and a treasurer, and assistants if deemed 
necessary . . . and such directors, if more than five in number, 
may appoint an executive committee of such board, to have the 
active management of the business affairs of such corporation in 
the interim between full board meetings, subject to such restrictions 
and limitations as the board may impose upon such executive com- 
mittee.” 1° 

Where, however, such power is not given the board of directors 
by express provision, it would, in the absence of any prohibition, 
still have the power to appoint such committees as it might deem 
“necessary for the proper conduct of the corporate affairs. Their 
power to appoint committees has been discussed in some detail in the 


preceding section.”° 


Directors’ Power to Appoint Officers and Agents.—Thie 
directors are responsible for the welfare of the corporation, and to 


17 Fletcher, Private Corp., sec. 1952. ; 
Sd Knickerbocker Investment Co. v. Voorhees, too App. Div. (N. Y.) 414. 
19 P, A. 1921, Act. 84, Part II, Ch. 1, sec. 5. 
20 See also Ch. 26, “Standing Committees.” 
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discharge their responsibility they must necessarily act through 
officers and agents. If, therefore, these officers and agents are not 
supplied in some other way, the directors must themselves elect or 
appoint them. 

The power to appoint officers and agents is not a common law 
power of the directors, and unless given the board by statute, char- 
ter, or by-law provision, it belongs to and may be exercised by the 
stockholders. If, however, the stockholders do not exercise this 
power, then the board must act in their stead in order that the 
business of the corporation may be carried on and its affairs be 
properly cared for. 

The election of officers by the board is, however, almost invaria- 
bly prescribed by statute, charter or by-law, and where prescribed 
by statute or charter, the by-laws usually repeat the requirements 
and add any details that may seem desirable. The usual by-law 
provision prescribes the officers to be elected, the time of their 
election and their term of office, usually adding “and until the elec- 
tion and acceptance of their respective successors.” The board is 
also usually empowered to fill vacancies among the corporate of- 
ficials and at times is given the power of removal. Complete by-law 
provisions such as that outlined prevent any question as to the 
power of the board as to the corporate officials and the conditions 
under which this power is to be exercised. 

Corporate agents, as distinguished from the officers of a cor- 
poration, are usually appointed by the board of directors or by 
some corporate officer authorized thereto. The directors may em- 
ploy such agents for a period extending beyond their own term of 
office,2! but ordinarily not for an unreasonable time, as for life,2? 
or for the life of the corporation. 

A “hold-over” board has power to elect officers for the ensuing 
year,”8 

When the directors have power to elect officers, this carries with 
it the power to fill vacancies caused by the death, disability, resigna- 
tion or removal of officers. Directors do not have power to remove 
officers when their term of office is fixed by statute, charter or by- 
law, save for cause, but if the officer’s term of office is not so fixed, 
he may be removed at any time and with or without cause by the 


21 Kidd v. N. H., 74 N. H. 160. 
22 Carney v. N. Y. Life Ins, Co., 162 N.Y. 433. 
*3 Western, etc. Co. v. Burrows, 144 Ill. App. 350. 
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power that elected or appointed him.24 If, however, the officer were 
elected in pursuance of a contract of employment, the corporation 
might be held liable in damages for his removal without cause. 


Directors’ Power to Make and Amend By-Laws.—Originally 
the stockholders were supposed to express their wishes as to the 
management of the corporation through the by-laws, and the direc- 
tors to exercise their powers in subordination thereto. Now, how- 
ever, in many states the statutes confer upon the directors more 
or less extended power to adopt by-laws. In some of these states, 
as in New York, the by-laws adopted by the directors must be 
either in harmony with the by-laws passed by the stockholders, or 
subject to their revision.?’> In a few states, as in Illinois, the board 
is given the sole and entire right to adopt by-laws.?° It is to be 
noted, however, that the directors have no power as to the by-laws 
unless it is conferred upon them by statutes, charter or the by-laws 
themselves. This subject is discussed elsewhere.?* 


Directors’ Power to Declare Dividends.—As an incident of 
their general power to manage the affairs of the corporation, direc- 
_tors have the discretionary power to declare dividends out of profits. 
This power is recognized directly or indirectly by the statutes of 
every state. The by-laws, or the charter, almost invariably provide 
for the exercise of this power by the directors. The subject is 
discussed in detail elsewhere.*® 


Extensions of Directors’ Ordinary Powers.—Directors are 
subject to any requirements of charter or by-laws not in conflict 
with the statutes, and both extensions and restrictions of the direc- 
tors’ usual powers are commonly effected by these means. Among 
the extensions of power the following are frequently found: 


1. Power to make, alter or amend by-laws. 

2. Power to mortgage any and all the property of the corpo- 
ration; this in states where the statutes do not require 
the assent of the stockholders. 

3. Power to fix places for meetings of the board within the 
state other than the principal office of the company. 

247Ty re Griffing Iron Co.. 63 N. J. L. 168. 
25 Gen. Corp. Law, sec. 34. 


26 Rey. Stat., Ch. 32, sec. 21. 
27 Ch. 9, “Adoption, "Amendment and Repeal of By-Laws.” 


28 Ch. 100, “Declaration of Dividends.” 


230 CORPORATION PROCEDURE [Ch. 23 


4. Power to fix places for meetings of the board outside the 
state. 

5. Power to prescribe when and to what extent the books of 
the corporation may be inspected by its stockholders. 

6. Power to contract with directors of the corporation or with 
corporations having interlocking directorates. 

7. Power to remove officers at discretion. 


Limitations on the Ordinary Powers of Directors.—The 
powers of the board of directors are limited to matters coming up in 
the ordinary course of business and do not extend beyond the pur- 
poses for which the corporation was formed. Thus unless expressly 
authorized in some way the board cannot adopt, amend or repeal 
by-laws, nor can it by its unsupported action make radical changes 
in the nature or organization of the corporation, as a change of “the 
corporate business, an increase or decrease of its capital stock, or 
other changes requiring an amendment of the charter. Nor is the 
sale of the entire assets, or the reorganization, consolidation, or dis- 
solution of the corporation within their power, save with the con- 
sent of the majority, or a prescribed percentage of the outstanding 
stock, 

Also, the statutes frequently restrict in greater or less degree 
the common law powers of the board. Thus, as a rule, by statute 
restriction directors are not allowed to issue bonds or to mortgage 
corporate property unless expressly authorized thereto by the stock- 
holders. In addition, limitations may be placed upon the power of 
the board by means of charter provisions in those states where 
special charter provisions are allowed, and elsewhere by means of 
by-laws. Where special charter provisions are permissible, any 
desired restrictions upon the power of the board should be incor- 
porated in the charter. If this is not possible, they may usually 
be embodied in the by-laws, where they are equally effective but 
lack stability, as by-laws are easily changed. 

Among the limitations on the powers of the board, the following 
are sometimes found: 


1. Limitations on the power to incur debt, either as to total 
amount, or as to the amount incurred within a certain 
period, save with the stockholders’ approval. 


7 — 
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2. Limitations on the amount involved in any one contract save 
with the stockholders’ approval. 

3. Limitations on the amounts of officers’ salaries, 

4. Prohibiting directors from becoming salaried officers or 
employees of the company, save by action of some pre- 
scribed majority of the board. 


More unusual restrictions are the following: 


5. Reserving to the stockholders the right to elect officers 
or specified officers. 

6. Reserving to the stockholders the right to remove directors 
by a specified vote. 


Any such provisions, whether in extension or in limitation of the 
powers of directors, must, of course, be in accord with the statutes 
of the state in which the corporation is organized. Some of these 
may not be made at all in some states, as for instance, the reserva- 
tion to the stockholders of the right to elect officers, which, as in 
opposition to the statutes, would not be valid in New York,?® but 
would, by express statutory permission, be effective in North Caro- 
lina.2° On the other hand, a provision giving the directors full 
power over the by-laws would be unnecessary in Illinois where the 
statutes give the directors this power,?4 in New York would have 
to be restricted to by-laws in harmony with those passed by the 
stockholders,®? would be completely effective in Pennsylvania,** and 
would be inadmissible in West Virginia where the statutes require 
that by-laws must be adopted by the stockholders.** 


Directors’ Power to Sell or Lease Entire Property—Dis- 
solution.—In a New York case it was said, “All the authorities in 
this state are uniform in holding that the trustees of a corporation 
cannot so dispose of its property as to virtually end its existence 
and prevent it from carrying on the business for which it was in- 
corporated.” 8° The same rule obtains generally. Such sale or other 
disposition of the entire assets may, of course, be made with the 


29 Stock Corp. Law, sec. 60. 

30 Con. Statutes of 1919, Ch. 22, sec. 1145 

31 Rey. Statutes, Ch. 32, sec. 21 (subdiv. AD}. 

82 Gen. Corp. Law, sec. 34. 

33 Stat. of here aoe soe a a 

4 of 192 53, Secs.. A 

ms Boaple Perrsiicy ON. SY": 269, 306: "Palliet v. Brown, 103 Pa. St. 546. 
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assent of its stockholders, or of some prescribed proportion of 
them. The directors may, however, without authorization of the 
stockholders, sell the corporate assets if necessary to pay the cor- 
porate debt,?® and they may, in the absence of statutory or other 
prohibitions, make an assignment for the benefit of creditors.37 


36 Union Trust Co. v. Carter, 139 Fed. 717. 
87 Rogers v. Pell, 154 N. Y. 518; in re E. T. Russell Co., Inc., 291 Fed. 809. 


CHAPTER 24 
LIABILITIES OF DIRECTORS 


Nature of Directors’ Liabilities—The directors are the repre- 
sentatives of the corporation and its stockholders, and act for them. 
The nature, of their position is discussed elsewhere.t It is, briefly, 
one of trust, and in the discharge of this trust directors are required 
to exercise the most scrupulous good faith and to use the same care 
and diligence as a prudent man would in the conduct of his own 
business. And if they fail in this duty to the corporation, they 
are liable to almost, if not quite, the same degree that an agent is 
to the individual for whom he acts.? Directors are, therefore, liable 
for negligence, breach of duty, ultra vires acts, conversion or mis- 
appropriation of the corporate assets, for acts in excess of their 
authority, and for any other official acts or omissions resulting in 
direct injury to the corporation. Also, they are subject to any lia- 
bility imposed upon directors by the statutes of the particular state. 

On the other hand, directors are not liable for honest mistakes 
of judgment, no matter how disastrous to their corporation, unless 
due to gross ignorance or carelessness on their part, nor are they 
liable for acts committed or omitted by directors of the corporation 
before or after their term of office, nor, except as to statutory 
liabilities, are they liable'in any event to the corporation for their 
acts or omissions unless injury results to the corporation. And 
liability for their acts or omissions, unless imposed by statute, may 
ordinarily be relieved by the stockholders’ ratification, or acquiescence 
in the act or omission, and their acceptance of its results. And 
where a liability, not penal in its nature, has been incurred by di- 
rectors and has been enforced in the case of some one director, he 
may ordinarily enforce contribution from his fellow-directors. 

These various features of a director’s liability are treated more 
fully in the following sections of the present chapter. 


Injury to the Corporation.—Directors do not incur a liability 
to the corporation or its stockholders for their wrongful acts or omis- 


1Ch. 22, “Nature of Directors’ Position.” 
2 Briggs v. Spaulding, 141 U. S. 132; Campbell v. Watson, 62 N. J. Eq. 306. 
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sions, save in case of statutory liability, unless injury results to the 
corporation.? Thus if the directors of a bank fail to have proper 
examination of the books made, and thus give opportunity for em- 
bezzlement of the bank funds by the cashier but, on the discovery of 
such embezzlement, the cashier or his friends make restitution, the 
directors are not liable, for no injury has resulted to the corpora- 
tion. 

In many cases this same rule holds when statutory requirements 
or prohibitions are disregarded—if there is no resulting injury, 
directors do not suffer for their official acts or omissions. Thus in 
New York, the declaration of dividends impairing the capital or 
capital stock of the corporation is forbidden by the statutes, and 
directors responsible for such unlawful dividends “shall be liable 
jointly and severally to such corporation and to the creditors thereof 
to the full amount of any loss sustained by such corporation or by its 
creditors respectively by reason of such dividend or distribution.” * 


Time of Act as Affecting Liability—Directors are liable only 
where the act or omission creating the liability took place during 
their incumbency of office, and ordinarily when they were present 
and assenting. Thus in the prohibited declaration of dividends in 
New York State referred to in the preceding section, the liability 
applies to “the directors in whose administration the same shall 
have been declared or made, except those who may have caused 
their dissent therefrom to be entered upon the minutes of the meet- 
ings of directors at the time, or who were not present when such 
action was taken.” ® 

The incumbency of office, to subject a director to liability, must 
be real. A person who has been elected a director but has not ac- 
cepted the office nor acted as a director cannot be held liable, even 
though he may have, without his knowledge, been held out as a 
director,® nor should a director be held liable until he has had a 
reasonable time after his election to become familiar with the cor- 
porate condition and to act upon the knowledge so acquired.? Nor 
is a director liable for acts or omissions of the board after his in- 
cumbency has terminated either by expiration of his term or by 


8 Met. El. Ry. Co. v. Kneeland, 120 N. Y. 134; Hoffman Motor Truck Co. v. Erickson, 
124 Minn. 279. 
4 Stock Corp. Law, sec. 58. 
5 Stock Corp. Law, sec. 58. 
® Cameron v. Seaman, 69 N. Y. 396. 
Briggs v. Spaulding, 141 U. S. 132; Rankin v. Cooper, 149 Fed. 1010, 1018. 
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resignation, though he is still subject to any liability arising from 
acts or omissions that occurred during his term of office unless and 
until barred by the statute of limitations.8 A director continuing 
to act after the expiration of his term is liable, as a director de facto, 
to the same extent as before.? Also, where statutes provide that 
directors shall hold office until their successors are elected and qualify, 
the directors holding over are liable until their successors have been 
elected and qualify 1°—a liability that could, of course, be terminated 
by resignation and the refusal to act longer as directors. 

When some action is taken by a board of directors that may 
subject the directors to liability, a dissenting director may always 
avoid this possible liability by having his dissent noted on the min- 
utes. In many cases of statutory liability, this method of avoiding 
liability is prescribed by statute and is the only method by which 
liability can be avoided. Directors have a right to have their dissent 
entered on the minutes in any case where liability is, or may be in- 
volved. 


Ratification by Stockholders—When some action of the 
directors is within the powers of the corporation, but not within 
the power of the directors, it may be authorized by the stockholders 
before the directors’ action is taken or ratified thereafter, and the 
directors in either case are not liable for exceeding their authority. 

Also there can be no liability to the corporation and its stock- 
holders for any act of the directors authorized or ratified by the 
stockholders. In the case of illegal, fraudulent or ultra vires acts, 
however, this is only true when the act is authorized or ratified by 
every stockholder of the corporation.” 


Liability for Honest Mismanagement.—Directors are respon- 
sible for the conduct of the corporate affairs, and they must of 
necessity have wide discretion in their administration. “The purely 
discretionary powers of a board of directors concerning the internal 
affairs of their corporation, fairly and honestly exercised are not 
reviewable or controllable by the courts of law or equity. 
Accordingly we find that directors are not ordinarily liable for their 

8 Osborn v. Gilliams, 33 N. Y. Misc. 312, affd. 65 App. Div. (N. Y.) 614. 

®Jenet v. Nims, 7 Colo. App. 88. 

19 Tysen v. Fritz, 44 App. Div. (N. Y.) 562. 

11U. S. Steel. Corp. v. Hodge, 64 N. J. Eq. 807. 


12 [bid. - : 
18 Siegman v. Electric Vehicle Co., 140 Fed. 117, 118. 
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acts when within their powers, and in the exercise of their honest 
judgment, although the results may show that what they did was 
unwise or inexpedient and a mistake or an error of judgment. 
This is well established. But the directors must not only be honest in 
their management; they must be diligent and careful and _ their 
judgment must be guided by reasonable skill and knowledge of the 
business. If an error of judgment is due to carelessness, indiffer- 
ence, or lack of ordinary prudence and skill, they may be held re- 
sponsible for the results. 

Thus in a New York case,! where the directors of a bank had 
invested a large sum of money—the major part of its assets—in a 
handsome building for the use of the bank at a time when the bank 
itself was practically insolvent, its receiver, later appointed, brought 
suit against the directors for damages arising from the improper em- 
ployment of its funds. In affirming the judgment of the lower court 
against the defendant directors, Justice Earl of the Court of Ap- 
peals said: “One who voluntarily takes the position of a director, 
and invites confidence in that relation, undertakes, like a mandatory, 
with those whom he represents or for whom he acts, that he pos- 
sesses at least ordinary knowledge and skill, and that he will bring 
them to bear in the discharge of his duties. Such is the rule applica- 
ble to public officers, to professional men and to mechanics, and 
such is the rule which must be applicable to every person who under- 
takes to act for another in a situation or employment requiring skill 
and knowledge; and it matters not that the service is to be rendered 
gratuitously.” 

While this is true, a director need not necessarily bring any 
special knowledge of the particular business to his official position. 
In fact he may be and often is totally unskilled in. the management 
of the particular business, without incurring responsibility for the 
mistakes which may result from such ignorance. He may be elected 
to his position because of his general business ability, or because of 
special qualifications, as financial or managing ability; he may be 
elected to represent and protect certain interests, without any knowl- 
edge of the corporate business on his part. All this is allowable and 
common practice, and as long as the director employs reasonable 
care in the administration of the corporate affairs—the care an 


14 Pollitz v. Wabash R. R. Co., 207 N. Y. 113, 124 
% Hun v. Cary, 82 N. Y. 65, 74; see also Briggs vu. ‘Spaulding, 1471) Us Sw 2rg2- 
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ordinary man might be expected to take in the same circumstances 
in his own behalf—he is in no danger of liability because of his lack 
of special qualifications. 

While it may be true that a director is not bound to bring any 
special qualifications to his office, if he does not he is bound to see 
that the special skill and experience necessary to the proper conduct 
of the business are supplied in some other way. An English writer 
somewhat cynically remarks that the real business of a board of 
directors “is generally done by a small minority who save the rest 
from the consequences of their inexperience.” 16 If that small minor- 
ity exists and functions properly, it will save the rest of the directors 
from the liability that their inexperience might otherwise entail, 
but if the experienced and able minority is not there, the needed 
skill and ability must be supplied from some other source—usually 
through the employment of skilled and experienced managers. 


Liability for Mistakes of Law or Fact.—Mistakes of law or 
fact made by directors in their management of the corporate affairs 
are excusable or otherwise, according to the conditions. Often it is 
a matter of much difficulty to determine whether a given act is 
within the directors’ powers. Charters or by-laws are sometimes 
vague or indefinite—statutes are not always clear, and the authority 
or the obligation of directors to do a certain act may be equally 
uncertain, and involve difficult questions of law. ‘Under these 
circumstances the directors are not obliged to act at their peril. 
They are undoubtedly bound to act in good faith, and to exercise 
due skill and care to ascertain the exact measure of their powers. 
Directors can never set up as a defense that they were ignorant of a 
provision of the company’s charter or by-laws; and if they are in 
doubt about a point of law, or the construction of the charter or by- 
laws, they should consult competent counsel. But they ought not 
to be held responsible if they exceed their allotted powers, notwith- 
standing the exercisé of due diligence and caution.” 1” 

Thus in a case involving the interpretation of a complicated char- 
ter made up by comparing “no less than sixteen different acts of 
incorporation or supplements,” the directors were accused of ex- 
ceeding their powers in investing the funds of the company. In 
passing upon the matter the court held: “We may say in this case, 


16 Hartley Withers. Stecks & Shares, p. 58. 
17 Morawetz, Private Corp. (2nd ed.) sec. 557. 
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conceding that the directors did violate the charter, it was a question 
upon which with all due care they might have made an honest mis- 
take; and moreover, it appears by the evidence, and is so reported, 
that they acted throughout by the advice of their counsel. It is 
well settled that trustees will be protected from responsibility under 
such circumstances.” 78 

That directors cannot plead ignorance of their company’s charter 
or by-laws as a defence in case of disregard or violation of any of 
their provisions is well established.1? They are bound to know the 
extent of and the limitations on the powers of the corporation for 
which they act and the extent of their own authority as the active 
agents of such corporation.”° 

When difficult and important questions of law are to be decided, 
directors should, of course, consult counsel, and if they are acting in 
good faith and in the exercise of reasonable care and prudence and 
in conformity with the advice of counsel, and the counsel is of ade- 
quate professional standing and character, they will be protected 
from responsibility. Good faith is, however, essential. 

On the other hand, it is to be noted that directors should consult 
counsel only when the importance of the occasion renders this neces- 
sary or advisable, or when they are in doubt as to the requirements 
of the law. “Directors are not liable if they fail to consult counsel 
and commit an error of law while acting in good faith, and with the 
degree of skill and prudence which may reasonably be SR BSE Se of 
business men under the circumstances.” *! 

As to a mistake of fact, it may be said that the general rule is 
the same as in case of a mistake as to a point of law. Directors 
are required to use due care in ascertaining the facts upon which their 
judgment must be based; if they find themselves in doubt, they 
should make an adequate investigation, but given due skill and care, 
they cannot be held liable for an honest mistake.s Thus directors are 
prohibited by the statutes of practically every state in the Union 
from paying dividends that will impair capital. If, however, it can 
be shown that they made a reasonably careful examination of ‘the 
company’s accounts and in the honest belief that profits had been 


18 In re Spering’s Appeal, 71 Pa. St. illi 
® Compbell oo Wate eo . y Ee ae 24; Williams v. McDonald, 37 N. J. Eq. 409. 
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made from which such dividends could be legally paid, declared divi- 
dends impairing the company’s capital, they cannot be held.22 


Negligence.—The directors of a corporation are responsible for 
the proper conduct of its affairs and must give to these affairs the 
amount of time and attention requisite to the proper performance of 
their duties. This would obviously vary with the business and the 
condition of the business. In the case of a well-established, well- 
organized business dealing in standard goods and under the direction 
of experienced and able executives, the directors’ duties might be al- 
most nominal—requiring, perhaps, nothing more than quarterly meet- 
ings to receive reports and to act upon such matters as are brought 
before them by the officers of the company. In a newly established 
business, or in any active business during difficult times, or in some 
businesses, such as banking, at all times, the directors may have to 
devote much care and attention to the corporate affairs. Whatever 
is required they must give, if they would avoid liability for negli- 
gence. “If a director wilfully neglects or fails, without sufficient 
excuse, to use as much attention and care in performing the duties 
of his office as the proper performance of these duties necessitates, 
he is liable to the corporation for any resulting loss.” 78 

What constitutes such negligence as to render a director liable 
to his corporation is largely a matter of fact, dependent upon the 
circumstances of the particular case.24 As stated by the Supreme 
Court of the United States, “each case has to be determined in view 
of all the circumstances.” ?° In an early case it was said, “It is im- 
possible to give the measure of culpable negligence for all cases, 
as the degree of care required depends upon the subjects to which it 
is to be applied. What would be slight neglect in the care of a 
quantity of iron might be gross neglect in the care of a jewel. What 
would be slight neglect in the care exercised in the affairs of a turn- 
pike corporation, or even of a manufacturing corporation, might be 
gross neglect in the care exercised in the management of a savings 
bank.” 76 

The fact that a director is not paid does not relieve him from 


22 i . oO. ; ‘ : 

23 FW varnish Private Corp. (2nd ed.), sec. 551; see also McGinnis v. Corp. Funding, 
etc. Corp., 8 Fed. (2d) 532; Briggs v. Spaulding, 141 U. S. 132. 

24 Bates v. Dresser, 229 Fed. 772. 

2 Briggs v. Spaulding, 141 U. S. 132, 147. 

26 Hun v. Cary, 82 N. Y. 65, 71 


240 CORPORATION PROCEDURE [Ch. 24 


liability for negligence. As stated in a leading New Jersey case,” 
“It is true that the defendants were unpaid servants, but the duty 
of bringing to their office ordinary skill and vigilance was none the 
less on that account, for, to this extent, there is no distinction known 
to the law between a volunteer and a salaried agent.” Nevertheless, 
it has been held that the amount of compensation received by directors 
may have weight as indicating the amount of time and attention 
they were expected to give to the corporate business **—that they 
cannot be expected to give gratuitously the amount of time and at- 
tention that is required of the salaried executive officers, but are 
only required to give ordinary care and attention and are not liable 
save in case of gross negligence. “They can only be regarded as 
mandataries—persons who have gratuitously undertaken to perform 
certain duties, and who are therefore bound to apply ordinary skill 
and diligence, but no more.” 79 

.All this, however, comes down to the very simple statement that 
a director impliedly undertakes to give the time, care and attention to 
his directorial duties that their proper discharge requires, and what 
their proper discharge requires can only be determined by a con- 
sideration of all the circumstances, the nature of the company, the 
condition of the business, and the customary requirements for the 
management of a business of that nature similarly situated.®° 


Failure to Attend Directors’ Meetings——The question as to 
whether failure to attend directors’ meetings is in itself such negli- 
gence as to involve a director in liability is important. Speaking 
generally, when a director has assumed the responsibilities of his 
office, it is his duty to attend directors’ meetings. It is not, however, 
held that the mere failure to attend such meetings is necessarily 
negligence.*! If, however, action is taken thereat involving liability 
to the directors, it may be necessary for him to have his dissent re- 
corded upon the minutes of the next meeting at which he is present 
in order to relieve himself from liability. Or if, at a board meeting, 
action is taken injurious to the corporation, which he might have 
prevented if there, he may be called upon to show the necessity of his 
absence in order to relieve himself of liability.22 And residence at a 


m ** Williams v. McKay, 13 Stew. Eq. 189, quoted in Campbell v. Watson, 62 N. J. Eq. 
396, 445. 

°8 Briggs v. Spaulding, 141 U. S. 132. 

0 In re Spering’s Appeal, 71 Pa. St. rr, 20. 

80 Morawetz, Private Corp. (2nd ed.), sec. 552. 
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distance, or non-residence, or an agreement that a director is not to 
be called upon to attend meetings is not ordinarily sufficient to re- 
lieve entirely a director from responsibility for acts taken at meet- 
ings at which he was not present.®? The director-elect assumes a dis- 
tinct responsibility for the proper conduct of the corporate affairs, 
and the discharge of this duty requires a reasonable attendance at 
meetings. What is reasonable attendance must depend upon the 
circumstances of the particular case. Thus a vacation of two and 
one-half months was held reasonable where the absent director left 
sufficient board members to constitute a quorum.*4 

It is to be noted that continued absence from directors’ meetings 
may in itself constitute negligence, especially in the case of financial 
institutions where the directors’ responsibilities are very direct and 
heavy. As stated in a case involving the liability of directors for 
non-attendance at meetings, “it is not open to doubt, I think, that a 
wilful and continued failure on the part of a director to attend meet- 
ings of the board at which the business of the bank is conducted, and 
to familiarize himself, to some extent with the bank’s affairs, is a vio- 
lation of the duty which the common law imposes upon directors, and, 
if loss results therefrom, that he is liable, because such action is in 
itself, a failure to exercise the ordinary care and prudence in the 
administration of affairs of the bank which the law imposes upon 
directors.” 3° 


Liability for Acts of Corporate Officials Directors are not 
ordinarily supposed to undertake the active direction of the com- 
pany’s business. Officers are elected and agents are appointed for 
this purpose. If, however, the directors are careless in their elections 
or appointments and leave the control of the company’s affairs to 
these officers and agents without proper supervision, they may be held 
liable for resulting loss.%® 


Acts Ultra Vires or Unauthorized.—Directors acting wilfully 
beyond the powers of the corporation, or outside the scope of their 
authority, are liable to their corporation for any loss to it thereby 
occasioned.37 They are “agents of the corporation for which they 
act, and for their unauthorized transactions they may be liable to 


83 McCormick v. King, 241 Fed. 737. 

24 Kavanaugh v. Gould, 147 App. Div. (N. Y.) 281. 
8 Williams v. Brady, 232 Fed. 740, 744. 
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their principal, just as the agent of an individual may be liable for 
the damage caused to his principal by his unauthorized acts.” ** 


Liability for Fraud.—Directors, in addition to any criminal 
liability involved, are liable to their corporation for loss resulting to 
it by reason of their fraudulent or wrongful acts. Thus, where the 
directors of a company had obtained its control for the purpose of 
preventing its competition from hurting another company in which 
they were interested, they were held liable for conspiracy.*? Or 
where the corporate funds are misappropriated by the directors, 
“they and whoever with notice participates with them, are jointly 
and severally liable to the corporation for the loss and damage.” *° 
And directors are liable for misfeasance if they appropriate the cor- 
porate funds to their personal advantage,* or if they give away the 
corporate assets to others,** unless it is done with the consent of all 
the stockholders and without injury to creditors.42 And where di- 
rectors vote a salary to one of their number, the resolution therefor 
being carried by the vote of the member benefited thereby, he may be 
compelled to account to the corporation.44 And directors are held 
individually liable where they cause stock of their corporation to be 
issued to themselves for inadequate or valueless considerations,*® 
or where they distribute the surplus earnings of the corporation 
among themselves and stockholder employees in the guise of salaries, 
in order to prevent stockholders not employed by the corporation 
from receiving a fair proportion of the corporate profits in the form 
of dividends.*® 

Directors are also liable for injury resulting from false state- 
ments or reports or other misrepresentations, but in order to enforce 
this liability it must be shown that the representations or reports 
were known to the directors to be false, or were made carelessly or 
wilfully without knowledge as to their truth or falsity, and that the 
party injured relied upon these representations and thereby suffered 
loss.*7_ Directors are not, however, liable for reports published in 
good faith and based upon data furnished by the ordinary employees 


88 Holmes, etc. v. Willard, 125 N. Y. 75, 80. 
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of the company.*® The liability of a director, in case of a false re- 
port or statement, is not affected by the fact that the report was 
made to the public at large and not to any particular person, nor by 
the fact that the directors were acting for the corporation and were 
not personally benefited by the wrongful statement, provided that 
the party injured thereby really relied upon the false statement or 
report and that the conditions were such as to justify such re- 
liance.*® 

In many states, in addition to the common law liability of directors 
for false reports or statements, specific liabilities are imposed by 
statute. 


Breach of Trust.—As a director is a trustee and agent for the 
corporation, he is bound to act toward it with the most scrupulous 
good faith, and this requires the conduct of the corporate affairs to 
be solely for the benefit of the corporation “quite regardless of the 
effect of its policies and management upon the fortunes of individuai 
stockholders in the corporation,” °° or upon the interests of the indi- 
vidual directors.°t And if the directors do not act with this 
scrupulous good faith, they fail to perform their duty and they are, 
ordinarily, liable for any resulting loss to the corporation. 

This requirement of scrupulous good faith introduces an element 
not entirely covered by the different phases of a director’s liability, 
already discussed. Thus if a large stockholder elects himself, or an 
agent of his a director to represent his interest, the duty of such 
director to the corporation takes precedence of his duty to the stock- 
holder he represents, and if the two-interests clash, he must act in the 
interests of the corporation.” 

Nor does this obligation and liability of a director to his cor- 
poration always end with the expiration of the director’s term of 
office. Thus the director of one company gaining knowledge through 
his position as director, of a secret process of importance to his 
company was prohibited from later using the process in connection 
- with a competing company, though he was no longer a director of the 
company by whom the secret process was owned.”* 

' The requirement of good faith to his corporation does not, how- 

48 + Morawetz, Private Corp., sec. 570. 

49 Mason v. Moore, 73 Ohio St., 275. 

50 Doherty & Co. v. Rice, 186 Fed. 204, 218. 
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ever, require a director to act in bad faith to others. Thus the 
directors may pay the corporate debts even though this may deplete 
the corporation’s cash balance to a point where the corporation can- 
not carry on its own business,°* and a director incurs no liability to 
his own corporation by informing a third party as to his company’s 
financial condition, though this results in the loss of a profitable con- 
tract.°° 


Statutory Liabilities—In most of the states directors are, by 
statutory provision, made personally liable for the corporate debts 
or to a specific penalty, if they do not do certain required acts, or 
if they do certain prohibited acts. The prohibition against dividends 
that will impair the corporate capital is a familiar example of such a 
prohibition. 

In New York—a typical state—directors of a business pinta i 
by statutory provision may be held personally liable as follows: 


1. For declaring dividends except from surplus profits, or for 
dividing, withdrawing, or paying out any part of the 
capital except as authorized by law.°® 

2. For making a loan of corporate money to any stockholder, 
or for discounting from corporate funds any note or evi- 
dence of debt for any. stockholder, or for receiving the 
same for any instalment due on stock.57 

3. For signing any certificate or report or public notice that 
is false in any material respect.®® 

4. For making transfers of property to officers or stockholders 
when the company is insolvent or threatened with in- 
solvency, for the purpose of preferring or defrauding 
creditors.°® 

5. In case of dissolution, as trustees for all corporate property 
that may come into their hands.® 


In the majority of the states, a director guilty of most of the 
enumerated offenses would be not only personally liable, but also 


criminally liable under the laws against fraud, larceny, and embezzle- 


ment. 
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While there is a general similarity in the statutory liability of 
directors in the different states, they differ as to detail and also to 
some extent as to the acts or omissions that involve liability, and as 
to the penalty for non-compliance with the statutory requirements. 
Thus in California the liabilities of directors as fixed by statute are 
stated as follows: 


Every director of any stock corporation who concurs in any vote or act 
of the directors of such corporation or any of them, by which it is in- 
tended, either: 


1. To make any dividend except from the surplus profits arising 
from the business of the corporation, and in the cases and man- 
ner allowed by law; or 

2. To divide, withdraw, or in any manner, except as provided by 
law, pay to the stockholders, or any of them, any part of the 
capital stock of the corporation; or 

3. To discount or receive any note or other evidence of debt, in 
payment of any installment actually called in and required to 
be paid, or with the intent to provide the means of making such 
payment; or 

4. To receive or discount any note or other evidence of debt, with 
the intent to enable any stockholder to withdraw any part of the 
money paid in by him, or his stock; or 

5. To receive from any other stock corporation, in exchange for the 
shares, notes, bonds, or other evidences of debt of their own 
corporation, shares of the capital stock of such other corpora- 
tion, or notes, bonds, or other evidences of debt issued by such. 
other corporation; 


Is guilty of a misdemeanor.” 


The California laws also provide for a liability in damages for 
reports or entries on the books that are false in any material re- 
spect. ; 

Also under the constitution of California the directors of a 
corporation or joint stock association are “jointly and severally liable 
to the creditors and stockholders for all moneys embezzled or misap- 
propriated by the officers of such corporation or joint stock associa- 
tion, during the term of office of such director or trustee,” 68 and 
the statutes provide that this somewhat drastic liability cannot be 
escaped by any contract or agreement. 

The California statutes also impose a monetary liability, in addi- 

61 Penal Code, sec. 560. 
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tion to the penal liability, for dividends impairing capital stock, and 
also impose a liability in the case of a non-stock corporation for be- 
ginning business before its stated capital is paid in. 

It is to be noted that the general rule that a director is not: liable 
for acts or omissions not resulting in injury to the corporation does 
not obtain in many of the matters regulated by statute. Thus in 
California the declaration of dividends impairing capital is a mis- 
demeanor, regardless of whether any serious consequences ensue. 
And in Connecticut it is provided that every person who shall violate 
any of the provisions of the General Corporation Law “for which no 
penalty or punishment is expressly prescribed, shall be fined not more 
than one thousand dollars.” 


64 Gen. Stat., Ch. 188, sec. 3468. 


CHARA RR 25 
MEETINGS OF DIRECTORS 


Method of Acting.—As stated in an earlier chapter, the direc- 
tors may ordinarily act only in a duly assembled meeting of the 
board.t The law holds that the stockholders are entitled “to have 
the individual viewpoint of the several directors expressed at a 
conference, for the purpose of obtaining the exchange view of the 
several persons in arriving at conclusions after deliberate considera- 
tion of any issue.”* A decision of a majority of the directors as 
individuals not expressed in a directors’ meeting is not the action 
of the board.? 


Regular and Special Meetings.—Reeular meetings of directors 
are those held at the times prescribed by charter or by-laws, or at 
regular times fixed in some other manner. Special meetings, on the 
other hand, are those not held at the times fixed for regular meetings, 
but called for the consideration of special matters or business in the 
interim between regular meetings. The distinction is important 
because of the call and notice required for the special meeting and 
the usual limitation of action at a special meeting to such matters 
as are specified in its call and notice. 

The by-laws usually set forth the general details of directors’ 
meetings. The board itself may provide for any details not already 
prescribed by statute, charter or by-laws. 


Times of Meetings.—Regular meetings of directors, as stated 
above, are held at specified times—commonly once a month—usu- 
ally fixed by the by-laws, sometimes by the charter. In the smaller 
corporations with boards consisting of a few members easily assem- 
bled in special meeting, and also in the larger corporations whose 
affairs are conducted mainly by standing committees, regular board 
meetings once a quarter, or at even longer intervals, are usually 
sufficient. Special meetings of directors are called when the neces- 

Sates atioldetd Metres Mines Ce paar Rede age) Nor 
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sity arises—that is, whenever the business or affairs of the company 
render them necessary or expedient—whenever matters arise that 
cannot wait for a regular meeting. 

If the day fixed for a regular meeting of directors falls on 
a legal holiday, the board cannot, unless by proper adjournment or 
when specially authorized thereto, hold the regular meeting on the 
next business day. Usually the by-laws or other authority for the 
regular meetings, provide that when the day fixed for a meeting 
of directors falls upon a legal holiday, the meeting shall be held on 
the next following day not a legal holiday.® 


Place of Meeting.—The usual place for meetings of directors 
is the principal office of the corporation in the state of its creation, 
and the charter or by-laws of the smaller corporations usually re- 
quire that they shall be held there. When statutes, charter or by- 
laws make no provision as to the place of meeting, the directors 
may fix it themselves at any convenient place within the state and 
need not meet in the principal office of the corporation.® 

In the absence of any controlling provision as to the place of 
board meetings, there is some difference of opinion as to the legality 
of meetings of directors held outside the state in which the com- 
pany was incorporated. Generally it is held, however, that the 
directors may hold meetings and transact business, other than 
corporate acts, in other states.? 

In a majority of the states the statutes provide that directors’ 
meetings may be held outside the state if authorized in some specified 
manner—usually by the by-laws, in some states by the charter, in 
others by either, but in some few states by mere resolution of the 
directors. In New York, meetings of directors may be held outside 
the state unless otherwise expressly provided in the charter or by- 
laws.® 


Purposes of Meetings.—At duly assembled regular meetings 
of directors, any business within the power of the board may be 
transacted. At special meetings only such business may be acted 
upon as is set forth in the call and notice of the meeting unless every 


4 Fletcher, Private Corp, sec. 1862, 

® See Chapter 11, ‘Subject Matter of By-Laws—Directors and Committees,” 
6 Fletcher, Private Corp., 1864. 

7 Reichwald et-al., v, SEMAN Hotel Co., 106 Ill. 439. 

8 Stock Corp. Law, sec. 5 (11). 
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member of the board is present and agrees to the transaction of 
other business. When the notice of a special meeting does not 
specify the particular business to be transacted at the meeting but 
uses some general expression as “the transaction of any business 
that may properly be brought before the meeting,” the ordinary 
business affairs of the corporation may be acted upon thereat unless 
the by-laws or charter specifically provide that only such business 
as has been duly notified may be transacted at special meetings of 
the board. It is otherwise if important or unusual business is to be 
transacted at the special meeting. In a Pennsylvania case the notice 
read: “To hear report of Treasurer and such other business as 
may be brought before the meeting.” A quorum of the directors 
met and authorized an important lease. This the courts set aside.!® 
As a matter of good practice the notice of a special meeting of 
directors should always specify the business to be transacted and 
no other business should be acted upon at that meeting unless all 
the directors are present and consenting. 


Assembling Meetings.—The time and place of regular meetings 
of directors are usually prescribed in the by-laws, are supposed to 
be known to the directors, and do not depend for their legality upon 
calls, waivers, or notices.14 Calls are then unnecessary, as the by- 
laws prescribing the regular meetings take their place. Notices of | 
regular meetings are, it is true, generally provided for in the by-laws, 
but this is a practical measure to insure the attendance ‘of directors, 
and is not in compliance with legal requirements. To prevent any 
question on this point, however, the by-laws of the larger corpora- 
tions while prescribing notice, customarily provide that failure to 
send out the prescribed notice of a regular:meeting shall not affect 
its legality nor the legality of any action thereat. 

Special meetings of directors, on the other hand, assembled as the 
necessity arises, must be called by proper authority, and must be 
formally notified to every member of the board, unless these formali- 
ties are duly waived by those entitled to be present. Accordingly, 
special meetings of the board are assembled (1) by means of the 
call followed by notice, (2) by means of a combined call and waiver 
of notice signed by every member of the board, or (3) if all the 


9 Mercantile Library Hall Co. v. Pittsburgh Library Assn., 173 Pa. St. 30. 

40 Mercantile Library Hall Co. v. Pittsburgh Library Assn., 173 Pa. St. 30. 
11 Whitehead v. Hamilton Rubber Co., 52 N. J. Eq. 78, 82. « 

12 See Ch. 11, “By-Law Provisions—Directors and Committees. 
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members of the board can be gotten together and agree, a “consent 
meeting” may be held at any time and without formality. These 
methods of assembling meetings of directors are discussed in the 
sections that follow. 


Call for Special Meetings.—The call for a special meeting of 
directors is the formal action or instrument that authorizes its as- 
sembling, specifying its time, place, and purposes, and usually 
directing or otherwise obligating the secretary to notify such meeting 
to the members of the board. 

The statutes concern themselves but little with the call and notice 
for special meetings of directors, leaving the matter for charter or 
by-law regulation. The charter or by-law provisions almost in- 
variably empower the president to call special meetings, usually 
alone, but sometimes in conjunction with some other officer. Or- 
dinarily, in the absence or inability of the president, the vice-p-esi- 
dent may act. Usually the by-laws also provide that two or more 
of the directors may call such meetings. Occasionally a certain 
proportion in interest of the stockholders is authorized. thereto. 
Whether so specified in the by-laws or not, special meetings of 
directors may always be called by proper action of the board.!% 

The call for a special meeting of directors by whomsoever issued, 
to be legally effective, must always specify the time of meeting and 
its place, and if business of special importance is to be considered 
this also mtist be set forth. 


Notice of Special Meeting.—When a call in due form for a 
special meeting of directors is handed to the secretary, it is his duty 
to send out notices of the meeting thereby authorized. These no- 
tices are sent in such manner—usually by mail or telegraph—and 
at such time before the meeting as is prescribed by the by-laws. If 
not prescribed by the by-laws, both the sufficiency and the manner 
of the notice must be reasonable—such as will acquaint the directors 
with the time and the purposes of the meeting and under ordinary 
conditions permit the attendance of all the members of the board. 
As judicial decisions vary as to what constitutes reasonable notice 
of special meetings of directors, the matter should always be settled 
by express by-law provision and this by-law provision must in itself 


be reasonable. 
o 


13 United Growers Co. v, Eisner, 22 App. Div. (N. Y.) 1 
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As to. the sufficiency of the notice in point of time, a Pennsyl- 
vania decision holds that “one full day in advance of the time fixed 
is as little as the law could presume to be reasonable, and in mary 
eases that would be too short.” 1 In this same decision a day’s 
notice was held insufficient where one of the directors was twenty- 
four hours distant by rail from the place of meeting. 

As to the statement of purpose in the notice of special meeting, 
the by-laws frequently prescribe that no business save that speci- 
fically set forth in the call and notice shall be considered or acted 
upon at such special meetings, and the notice must be drafted in 
accordance with this requirement. If the by-laws do not so pre- 
scribe, a notice specifying time and place, but not detailing the 
business to be transacted, is as stated earlier in the chapter, sufficient 
to authorize any ordinary corporate business, but nothing beyond 
this.1® 

The notice of a special meeting must inform the directors that 
it has been called to be held at the specified time and place, but the 
form of the notice is not material. It should state the authority 
under which the notice is sent out and is usually signed by the 
secretary, though unless so expressly required, it may be signed by 
any officer authorized to make the call.1® 

As to the manner of notice, the by-laws usually prescribe notice 
by mail though personal notice and notice by telephone or telegraph 
is sometimes prescribed. Where the method of notice is not pre- 
scribed, notice by mail is usually held sufficient. 

It is always presumed that notice duly mailed with postage prepaid 
to the last known address of each member of the board is received 
by the party addressed. It is, however, as a precautionary measure, 
usually provided in the by-laws that notice given in this manner shall 
be sufficient. When this is done, it is immaterial to the validity 
of the meeting whether or not the notice is actually received.17 No- 
tice by postal card is sufficient when this method of notification is 


customary. 


Irregularity in Notice of Special Meeting.—Any irregularity 
of call or notice may be cured by ratification of the special meeting, 


14 Mercantile Library Hall. Co. v. Pittsburgh Library Assn., 173 Pa. St. 30, 39. 
15 Ashley Wire Co. v. Illinois Steel Co., 164 Ill. 149. 4 ; ; 
16 Bell v. Quicksilver Co., 146 Cal. 699; see Form 173, notice of special meeting of 


directors. 
: Deine alee Wire Co. v. Illinois Steel Co., 164 Ill. 149. 
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ot of the business transacted thereat at a subsequent regular meet- 
ing of the board, or, if all the members are present at and participate 
in a special meeting, this in itself cures any defect in call or notice.*§ 
It cannot, however, be cured by a waiver of notice signed subse- 
quent to the meeting.’ 

Unless there is established usage or a charter or by-law provision 
to the contrary, or it is impracticable to give notice to the absent 
directors, a special meeting held without one or more of the direc- 
tors, and without notice to them is, according to the great weight of 
authority, illegal and its action of no effect,?° and this is true though 
there was a quorum present and acting at the irregular meeting and 
though the presence of the directors not notified would not in all 
probability have affected the action taken one way or the other,?1 
as “it is presumed that, if the absent members had been present, 
they might have dissented, and their arguments might have con- 
vinced the majority of the unwisdom of their proposed action and 
thus have produced a different result.” 7° 

It has been held that in an emergency, notice to directors who 
are remote or practically inaccessible may be omitted without in- 
validating the action of the meeting. “The management of a cor- 
poration cannot be paralyzed by every absence of a director from 
its place of business or from the State at a time when a meeting 
of the board seems necessary.’ ** There must, however, be a real 
emergency and the absent directors either inaccessible or so remote 
that their presence could not be secured in time to meet the emer- 
gency confronting the corporate officers. 

It has also been held that, in the absence of attempted fraud, 
the failure to notify directors, who were only so in name—who did 
not attend meetings of the board or participate in any way in the 
management of the corporate affairs, did not invalidate special 
meetings of directors where practically all the stock of the company 
was represented by the directors present.24 Also where it was the 
well-known and established custom to hold meetings for the trans- 
action of the ordinary business of the corporation whenever a 


18 Minneapolis Times Co. v. Nimocks, 53 Minn. 381. 

1 U. S._v. Interstate R. R. Co., 14 Fed. (2d) 328; Holcombe v. Trenton White City 
Dy Se ay on 122, stare ae J. Eq. 364. 

s atter of Petition o rgus Co., 138 N._Y. 557; Relley v. Campbell, 1 Cal. 175. 

mt Hepat ina bs C; oat ae et He 2t Ore. 573. ‘ se as 

*2 Holcombe v. Trenton White City Co., 80 N. J. Eq. 122, 134; aff'd. 82 N. J. Eq. 364. 

°3 Stafford Springs Street Ry. Co. v. Middle River Mfg. Co., 80 Conn. ast ssa 


( neon v. Kenwood Ice Co., 204 Fed. 577; Forrest City Box Co. v. Barney, 14 Fed. 
2 90. 
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quorum was present, without notice to those who were not present, 
as is frequently the case with banking corporations, such meetings 
were held valid.*> 


Call and Waiver of Notice——The call and waiver of notice 
of a special meeting of directors is merely a call for the meeting 
combined with a waiver of the usual formalities of notice.2° To be 
effective this must be signed by every member of the board, but 
when so signed it authorizes a meeting to be held at the time and 
place and for the transaction of the business specified therein. 
Whenever the members of the board are readily accessible, the call 
and waiver is the preferable method of assembling special meetings. 

It is to 5e noted that the call and waiver of notice, or the waiver, 
if not combined with the call, should, as stated earlier in the chap- 
ter, be signed before the meeting it authorizes, as a waiver signed 
subsequent to the meeting is held ineffectual.?” 


Consent Meetings.—Consent meetings are assembled infor- 
mally, it matters not how, and provided all of the board members are 
present and participate, may transact any business within the powers 
of the directors. The mere fact, properly recorded in the secretary’s 
minutes, that all the directors were there and participated in the 
meeting is sufficient to validate the meeting. 


Quorum.—The number required for a quorum at directors’ 
meetings should be fixed by the charter or by-laws. In a number of 
states by statutory provision it is fixed at a majority of the whole 
number constituting the board unless otherwise prescribed by the 
by-laws. In New, York the quorum at a directors’ meeting cannot 
be less than one-third of the full membership of the board.?8 Where 
there is no provision as to quorum in statutes, charter or by-laws, 
the common law prevails, and a majority of the whole board is 
necessary for a quorum.*® “There is a distinction taken between 
a corporate act to be done by a select and definite body, as by a 
board of directors, and one to be performed by the constituent 
members. In the latter case, a majority of those who appear may 


25 American Exch. Nat..Bank v. First Nat. Bank, 82 Fed. 961. 

26 6 

ee ie v. Interstate R. R. Co., 14 Fed. (2d) 328; Holcombe v. Trenton 
White City nas 80 N. J. Eq. 122; aff'd. 82 N. J. Eq. 364; Lippman v. Kehoe Sten. Co., 
Prebel-, 

28 Gen. noe Law, sec. 

29 Wells u. "Rahway White Rubber Co., 19 N. J. Eq. 402.- 
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act, but in the former, a majority of the definite body must be 
present, and then a majority of the quorum may decide.” *° 

' Where a majority of the board is necessary to constitute a quo- 
rum, this is a majority of the whole number constituting the board, 
and not of some reduced number resulting from vacancies or re- 
movals.3! And, as stated, a majority of a quorum may decide any 
question properly brought before the meeting.*? That is, if there are 
nine directors, five of these constitute a quorum and, a quorum being 
present, the action of three of these is binding on the company. 

Unless in some way prohibited by the statutes, the charter or 
by-laws may fix the number of directors necessary to constitute a 
quorum at a greater or less number than a majority ** and directors 
may act in spite of vacancies on the board so long as the prescribed 
quorum can be assembled.*# 

Directors cannot be present by proxy at directors’ meetings and 
thereby make up a quorum but must be personally present in order 
to act thereat.2° No legal authority exists for permitting directors 
to vote, or to be considered as present, when merely connected by 
telephone, or for permitting an absent member to sign the minutes 
of the directors’ meeting and be counted present. 

If a quorum is present at a directors’ meeting, the fact that one 


or more of those present refuse to vote does not affect the validity 
of any action taken.®® 


Opening Directors’ Meetings.—At the time appointed for the 
meeting the chairman of the board, or in his absence, or if no such 
official exists in the particular organization, the president of the 
corporation, or in his absence the ranking vice-president, calls the 
meeting to order. Should these officers be absent, the next ranking 
ofhcer of the corporation, if a member of the board, presides. 
Should such officer be the secretary, he should merely call the meet- 
ing to order, and then request some other member of the board to 


act as chairman, or, if objection is made, the appointment should 
be effected by motion. 


Ow a Kent’s Commentaries, 293; ‘see also re Rapid Trans. Ferry Co., 15 App. Div. 
. oy aS 


oO. 
81 Erie Railroad v, City of Buffalo, 180 N. Y. 192, 197. 
82 Wells v. Rahway White Rubber Co., 19 N. 7 Eq. 402; Western Cottage Piano & 
Organ Co. v. Burrows, 144 Ill. App. 350. 
88 Hoyt v. Thompson’s Executor, 19 N. Y. 207; Lane v. Brainerd, 30 Conn. 565. 
34 Wright v. Commonwealth ex rel., 109 Pa. St. 560. 
% Lippman v. Kehoe Sten. Co., 11 Del., Ch. 80. 


*6 Mercantile Hall Library Co. v. Pittsburgh Library Assn., 173 Pa. St. 30, 40. 
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If no officer of the corporation who is. also a member of the 
board is present, it is proper for any member of the board in at- 
tendance to call the meeting to order, and in the absence of objection 
ask someone to act as chairman. If there is objection, the appoint- 
ment should be made by means of a motion. A person not a director 
cannot lawfully preside.37 

No formal roll call of a directors’ meeting is usual, the secretary 
merely noting the names of those present, and later entering them on 
the minutes. If there is no quorum, no business may be transacted 
at that session, nor is there any authority to justify those present 
in adjourning the meeting until another day, unless there is an ex- 
press provision in statutes, charter or by-laws giving them this 
power.®§ 

Proof, or a statement that notice of a directors’ regular meeting 
was duly given is not necessary unless called for by the president 
or some member of the board. The secretary should, however, 
preserve a copy of the notice sent out, if such notice was required 
and was given, and indorse upon it the fact that, if such was the 
case, it was duly mailed on the date given thereon to the last known 
address of each member of the board. 

In the case of special meetings of directors the call and notice, 
or call and waiver of notice as the case may be, should be submitted 
to the meeting and be entered on the minutes in full with a state- 
ment of the circumstances. The matter is of importance, as the 
due call of the meeting with sufficient notice to each member, as 
stated in preceding sections of the present chapter, may be abso- 
lutely essential to the legality of the meeting. 


Order of Business.—In the larger corporations, the order of 
business for directors’ meetings is not usually brought into the by- 
laws, the whole matter being left to the discretion of the board, or 
in the absence of objection, to the presiding officer. In-the smaller 
corporations it is usually prescribed by the by-laws. In any case it 
is not mandatory and may be waived at will by formal action, or by 
assent of the meeting. At a regular meeting of the board the order 
of business if set forth in the by-laws is usually followed. At a 
special meeting it is but seldom applicable. 


oB nv. Keller, 37 Or. 120 
88 Cheney v. Canfield, 158 Cal, 3423 Smith v. Law, 21 N. Y. 296. 
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Reading of Minutes.—As a matter of parliamentary procedure, 
any unapproved minutes of preceding directors’ meetings should be 
read and approved, or be otherwise disposed of, at a regular meet- 
ing of directors before any other business is considered. If, however, 
time is pressing, the president sometimes directs that the reading of 
the minutes be dispensed with, or the same end is accomplished by 
a formal motion. 

The minutes of stockholders’ meetings are never read at direc- 
tors’ meetings unless as a matter of information or by special re- 
quest, nor if read would their approval by the board be of any 
legal effect. The minutes of any preceding board meeting should 
not be approved at a special meeting unless the approval of such 
minutes was specifically mentioned as one of the purposes of the 
meeting. 


Action at Directors’ Meetings.—Important action taken at 
directors’ meetings is almost invariably by motion or resolution duly 
moved and voted upon. Unless otherwise required by charter or 
by-law provision, matters of comparatively small importance are 
often passed by consent or acquiescence without a motion or vote, 
the chairman of the meeting stating that “in the absence of objection, 
Mr. Jones, treasurer of the company, is authorized to purchase the 
equipment needed for his office, at a cost not exceeding $175.” Or 
perhaps a member of the board will make a suggestion that in honor 
of some approaching special occasions the offices or works of the com- 
pany be closed for that day, and the chairman announces that “If 
no one objects, the suggestion is adopted.’”’ In any such case the 
action ordered is the action of the board. Especially does this method 
of transacting business obtain in the case of the smaller corporations, 
“When a corporation consists of a small number of persons, like a 
partnership, they may transact all their business by conversation, 
without formal votes, and it will be a violation of the plainest 
principles of justice to hold those who deal with them to prove all 
their acts by regular votes.” *® 

It may be noted that the president—who is, of course, a director— 
does not lose his vote as director because he is the presiding officer 
of the board. In practice he rarely casts his vote, unless as the de- 
ciding vote or in matters in which he wishes to go on record, but he 


8° Melledge v. Boston Iron Co., 5 Cush. (U. S.) 1585 see also Indiana, etc. Co. v. 
Robinson, 29 Ind. App. 59. 
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may cast it whenever a vote is taken, if he will. That is, he has a 
vote as a director, and the fact that he is presiding officer does not 
deprive him of the right to vote, nor does it give him any additional 
voting rights not possessed by any other member of the board. 

While the usual and most convenient evidence of action taken by 
the board of directors is the minute book, where this evidence cannot 
be had, or where the record of the action in question has been omitted 
from the minute book, the action taken may be evidenced by. the 
corporation’s acceptance. of the benefit of the act, or by its acquies- 
cence in the results of such action, as where an officer or agent is 
appointed or employed by authority of the board and he is permitted 
to act for the corporation. 


Election of Officers.—lIt is customary and entirely proper to 
provide that the election of officers shall follow with reasonable 
closeness the election of the board at the annual meeting of stock- 
holders, in order that the new board may without delay elect its own 
executive officers. However, in arranging the respective dates of 
the stockholders’ annual meeting, at which the directors are elected, 
and the meeting of the directors thereafter at which the officers are 
usually elected, the latter meeting should not succeed the former 
so closely as to give inadequate time for the notification of newly 
elected directors. Frequently such directors’ meeting will be arranged 
to follow the stockholders’ meeting on the same day but a few hours 
-elapsing between the two meetings. If the board be small and any 
possible new members readily accessible, or if the entire membership 
be re-elected, the juxtaposition of the two meetings is immaterial. 
Where, however, these conditions do not exist, it may occur that 
some of the newly elected members of the board fail to receive notice 
‘of their election and of the subsequent directors’ meeting in time to 
permit of their attendance. This might prevent the election of officers 
by the board as newly constituted and introduce undesirable legal 
complications. For this reason the board meeting for the election of 
officers should as a rule be fixed at such date subsequent to the annual 
‘meeting as will give full time for the effective legal notice of the 
board meeting. 

Officers are usually elected by ballot, though in the absence of ex- 
press provision to this effect the board may follow any method that 
will secure a fair expression of the wishes of its members. 
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When the directors are agreed in advance as to who are to be 
elected to the various offices, time is frequently saved by instructing 
the secretary to cast the single ballot of the meeting for the recited 
list of officers. Or a mere motion unanimously carried that the 
named persons be respectively appointed to the specified offices, is 
legally sufficient. 

Unless otherwise specified by the by-laws or prevented by con- 
ditions, the officers-elect may at once begin the discharge of the duties 
of their respective offices. Frequently the newly elected president 
and secretary take charge of the meeting immediately after the result 
of the election has been announced. 


Adjournment.—When the business of a meeting has been fin< 
ished, or when for any reason the board cannot longer continue in 
session, an adjournment should be taken, either sine die, which ter- 
minates the meeting absolutely, or if important business is left un- 
finished, to some specified future date. 

A meeting adjourned to some future date is on re-assembling 
legally regarded as a continuation of the original meeting, may 
transact any business that could have been transacted at the original 
meeting,*® and, provided its time was definitely fixed, does not neces- 
sarily require any notification to the members of the board.*t 

As already stated, in the absence of a quorum, those present may 
take no action and may not even adjourn to another day unless some 
competent corporate authority, as the charter or by-laws, so pre- 
scribes. “There can be no question but that less than a quorum of a 
board of directors have no authority to adjourn a meeting to any 
date whatever.” 4° 


40 Smith v, Law, 21 N. Y. 296. 

41 Western Improvement Co. v. The Des Moines Nat. Bank, 103 Iowa 455; Ashley 
Wire Co, v. Illinois Steel Co., 164 Ill. 140. 

42 Cheney v. Canfield, 158 Cal. 342, 350; see also Smith v. Law, 21 N. Y. 296. 
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Stockholders’ Power to Appoint Committees——The cor- 
porate mechanism is founded on the principle of delegation of 
authority. The body of stockholders, numbering at times far up 
in the thousands, cannot directly manage the corporate business; 
authority to do this must, therefore, be delegated to smaller, more 
manageable bodies or to individuals. Accordingly, we find a board 
of directors in direct charge, with full power to manage and con- 
trol the corporate business and affairs. The board of directors is in 
fact a committee appointed—with the exception in some states of the 
first board—hby the stockholders, to which they, as the real owners 
of the corporate property and business, delegate the powers they car- 
not advantageously exercise themselves. 

The stockholders frequently appoint other committees. Nom- 
inating committees will perhaps be appointed in connection with the 
election of directors ; committees will be appointed to consider impor- 
tant matters referred to the stockholders by the board of directors; 
committees may be appointed in connection with voting trusts; 
occasionally a stockholders’ committee is appointed to look into and 
report on the general condition of the corporation, and committees 
frequently are appointed to look after the interests of the stockholders 
in case of dissolution, consolidation or reorganization. The board 
of directors is, however, the one outstanding permanent committee 
appointed by the stockholders. 


Directors’ Power to Appoint Committees.—In the case of 
stockholders the appointment and powers of their committees are 
comparatively simple matters. They may appoint whom they will 
and, practically, give their appointees any powers they please within 
the measure of the powers possessed by them. 

When, however, we come to the directors of a corporation, the 
problem is entirely different. They are themselves appointees and the 
legal maxim delegatus non potest delegare—those to whom authority 
is delegated cannot again delegate their authority—has been held to 
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apply, more especially as to matters involving discretion and judg- 
ment. The business of the corporation must, however, go on, and the 


directors cannot usually attend to its details themselves. In fact it _ 


would not, in most cases, be well for the corporation that they should 
make the attempt. We, therefore, ordinarily find the board em- 
powered by statutes, charter or by-laws to appoint committees, officers 
and agents, and even should this power not be given them by express 
provision, they would still have it to such extent as was necessary to 
the proper conduct of the corporate business. They are in fact held 
to possess primarily the powers of the corporation,’ and this being 
so, they are not amenable to the maxim quoted. The only question 
that usually arises is the extent to which the powers of the directors 
can be delegated. This phase of the matter is discussed in a preceding 
chapter. 


Purpose of Directors’ Committees.—lIn the larger corporations 
the board of directors is composed of many members. These are 
usually busy men, sometimes living in different parts of the coun- 
try, and almost always difficult to assemble. Many of them are on 
the board for the sole purpose of representing special interests, and 
without peculiar qualifications or ability for the conduct of the par- 
ticular corporate business. Under such circumstances, as intimated in 
the preceding section, the board is not an efficient instrument for the 
direction of the corporate affairs, and something better adapted to the 
purpose is necessary. Committees fill this need, replacing the slow, 
cumbrous and uncertain action of a large board with the prompt and 
effective action of a small, selected body. Accordingly, we find the 
board of directors constantly appointing committees to attend to 
special matters. 

Most of these committees are transient—appointed to consider 
some special matter and discharged as soon as this consideration is 
complete ; or, otherwise, operating committees concerned with special 
phases of the business as the production committee or the sales com- 
mittee. Usually, however, in the larger and frequently in the 
smaller corporations we find one or more committees of permanence 
and more prominence, entrusted with board powers—frequently in 
the interim between board meetings exercising all the ordinary powers 
of the board. Such committees are known as “standing committees.” 


1Jn re Lone Star Shipbuilding, Co., 6 Fed. (2d) 192. 
2Ch. 23, ‘Powers of Directors.” 
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Standing Committees.—Standing committees as stated above 
are the permanent committees of the board of directors as opposed to 
committees of the board appointed for temporary or operating pur- 
poses. They are designed (1) to secure the prompt, decisive action 
of a small, easily assembled body, and (2) to obviate the necessity for 
frequent meetings of the board. The membership of standing com- 
mittees is seldom less than three nor more than five. To increase this 
membership too greatly would involve the very ills the committees 
were created to avoid. 

As many standing committees may be appointed as the conditions 
demand. In many cases the executive committee alone is found 
sufficient. In others a finance committee is added. It is but seldom 
that other standing committees are found necessary. 

If the executive committee is the only standing committee, it 
is usually given “all the powers of the board” in the interim be- 
tween board meetings, and becomes the active agent by whom these 
powers are exercised. If there is a finance committee, such matters 
as come within its purview will be reserved from the powers of the 
executive committee, and the two committees will then between them 
exercise all the powers of the board. In such case the executive com- 
mittee usually has charge of all general matters, while the powers 
of the finance committee are confined to the management and super- 
vision .of-the corporate finances. 

Where the two committees exist, it is obvious that their respec- 
tive duties should be so clearly differentiated as to prevent any 
possible clash between them, or otherwise one committee should be 
so subordinated to the other that a clash is thereby rendered im- 
possible. Usually the executive committee exercises the wider range 
of powers, and where one is subordinate to the other is the ranking 
committee. Occasionally, as in the case of the United States Steel 
Corporation, an inversion of the usual procedure is found, the finance 
committee taking the place of the usual executive committee, with 
duties practically the same as those ordinarily assigned the execu- 
tive committee. 

These standing committees, appointed with such powers, are the 
real managing bodies of the corporation, the board merely supervising 
their operations. They usually act and then report their action to the 
board. In some cases, where their members prefer to throw responsi- 
bility upon the board, or where some statute provision requires action 
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of the board, or when it:is desirable to lend added weight to a con- 
templated measure, the standing committees will report the matter 
to the board with a recommendation that the desired action be taken. 


Misuse of Standing Committees.—In the larger corporations 
where the board ranges in number anywhere from nine to twenty-five 
or more members, the need for smaller and more manageable bodies 
to exercise the executive authority of the board is manifest, and in 
such corporations the appointment of one or more standing com- 
mittees is usually provided for in the by-laws. Sometimes, however, 
an executive committee is provided when the board itself is sufficiently 
small to permit of prompt action and proper attention to the corporate 
business. In such case the committee may become a real injury to 
the corporate interests, the few members composing it managing 
the entire business of the corporation to the practical and improper 
exclusion of the board. In such case the directors, as a body, usually 
lose interest, board meetings are neglected, and the executive com- 
mittee controls without supervision. 

In this same general direction is to be found the only danger 
to be apprehended from the employment of the standing committee ; 
the possibility that it may be used as a convenient means for the 
elimination of the board—or certain elements of the board—from 
control of the corporate affairs, the real management of the corpora- 
tion being placed in the hands of the selected few who constitute the 
committees. This danger can be avoided only by careful definition 
and judicious regulation of the powers of these committees. This 
should be done in the charter or by-law provisions by which they are 
created. 

It is to be noted that the appointment of an executive committee 
does not relieve the directors of all responsibility. They must still 
exercise a general supervision of the corporate affairs and operations 
“with the right, however, ordinarily to rely upon the viligance of the 
executive committee to ascertain and report any irregularity or im- 
provident acts in its management.” 3 


Appointment of Standing Committees.—The standing com- 
mittees are usually created and empowered, and the manner of ap- 
pointing or election their members prescribed, by the by-laws, but 
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sometimes by the charter. Since the powers of the board are to a 
greater or less degree to be delegated to these committees, they must 
be composed of members of the board. The provisions as to the ap- 
pointment of members are, therefore, confined to the manner of their 
selection from this body. Sometimes the creating provision will pro- 
vide that certain officials of the board shall constitute the standing 
committees, as for instance, that the president, vice-president, and 
treasurer shall constitute the executive committee. Generally the 
treasurer is designated as a member of the finance committee. Also 
it is quite usual to provide that the president of the company shall 
ex officio be a member of the executive committee, and sometimes 
it is provided that he shall be a member and the presiding officer of 
all standing committees. At times it is provided that the president 
shall appoint the different standing committees. The most common, 
and perhaps the safest plan leaves the membership of these com- 
mittees to be decided by an election in the board. 

The by-laws sometimes provide that members of the standing com- 
mittees shall be subject to “recall” by the board, the position of any 
member being vacated at any time by proper action of a majority 
of the board. The vacancy thus created is then filled in the pre- 
scribed manner. The ex officio members of the committee are not, 
of course, subject to such provisions. 

If there is any danger of the standing committee’s being used as 
a device to exclude minority interests from management of the cor- 
porate affairs, the charter or by-laws may prescribe such majority 
vote of the board for election of committee members as to require 
the aid of the minority to elect. A provision of this kind might result 
in a failure to elect, but in that case the board would continue in the 
direct management of the corporate interests until some agreement 
was reached and acceptable standing committees elected. 

It is usual to provide in the by-laws the method of filling vacancies 
in the standing committees, which is done either by action of the board 
or perhaps more generally by action of the particular committee. In 
this latter case the action of the committee is usually made subject 
to revision or ratification by the board. 


Organization of Standing Committees.—There is no general 
rule as to the appointment or selection of officers for the standing 
committees, In some cases they are designated by the creating pro- 


264 CORPORATION PROCEDURE [Ch. 26 


vision, in others they are elected by the board, while in many cases 
the selection of officers is left to be decided by each committee for 
itself. Frequently the chairman of the board or the president is 
designated as the presiding officer of the executive committee. It is, 
though, probably simpler and most satisfactory to provide that the 
chairman of each committee shall be designated by the board. The 
only other necessary officer is the secretary. At times it is provided 
that the secretary of the corporation shall also act as secretary of 
the committees. If, however, there is more than one standing com- 
mittee, and especially if these committees are active, it may be found 
advantageous for each committee to have a distinct recording official 
who may or may not be a member of that committee. 


Membership of Standing Committees.—As the discretionary 
powers of the board itself are delegated to the usual standing com- 
mittees, they must be composed of members of the board, otherwise 
the power of the board to delegate its authority to the committees 
would be more than questionable, and the action of such committees 
be of doubtful legality. 

Within this limitation, the standing committees should be formed 
on the principles of specialization.: Those most familiar with the 
corporate business and most capable in its practical management will 
naturally be grouped as the executive committee. Those of most 
skill and standing in financial matters’ will properly be selected for 
the membership of the finance committee. Other considerations fre- 
quently intervene to prevent this ideal formation of the standing com- 
mittees, but the more nearly it is attained, the better usually will be 
the results. 

The creating provisions not uncommonly provide that the presi- 
dent, vice-president, and treasurer, with or without additional mem- 
bers, shall constitute the executive committee. These officers being 
elected by the board to the positions they already occupy, are pre- 
sumably men of executive ability, familiar with the corporate affairs, 
and thereby peculiarly qualified to act as members of the managing 
committee. On the other hand, such appointment adds materially to 
the responsibility, the power, and the importance of these officials 
and may for that reason at times be inadvisable. 

The treasurer should obviously be a member of the finance com- 
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mittee unless special reasons to the contrary exist. Ifa member of 
the finance committee, he should not ordinarily also act on the 
executive committee. 


Powers of Standing Committees—There is no doubt that 
the board may legally delegate its authority to properly constituted 
standing committees. This delegated authority may be co-extensive 
with the powers of the board in the interim between board meetings, 
or may be limited to certain specified actions or lines of action. It 
has been held, however, that the “full powers” of the board in the 
interim between board meetings are limited to conducting the ordi- 
nary business operations of the corporation, but not to radical re- 
versals of fundamental policies or changes in the methods of con- 
ducting the business established by the board of directors.® For 
instance, it is held that though the full powers of the board to 
manage the business and affairs of the company are delegated to the 
executive committee, that does not empower it to remove from office 
statutory officers of the company, who have been elected by the board 
for a prescribed term. The extent of the power to be delegated to 
the standing committees is usually fixed by the charter or by-law pro- 
visions by which the committees are created, though it may be left to 
be determined by the board itself. If the powers of the standing 
committees are fixed by the creating provisions, the board cannot 
delegate powers in excess of those prescribed. 

The creating provisions frequently go into detail as to the powers 
and duties of such committees. These powers should be carefully 
defined, and, speaking generally, should not be too extended. Stand- 
ing committees should be required to keep full and adequate written 
records of their proceedings, and these records should be open to 
inspection by members of the board. Frequent reports to the board 
are desirable. 

Properly constituted and empowered, and within the limits of 
their authority, standing committees act with the same binding force 
and effect as the board itself. Their contracts are not affected by any 
subsequent disapproval of the board, nor can the corporation refuse 
to carry out any of their proper undertakings. 


4The Sheridan El. L. Co. v. The Chatham Nat. Bank, 127 N. Y. 517; Kavanaugh v, 
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Procedure at Meetings of Standing Committee.—The gen- 
eral rules governing the meetings of a standing committee are the 
same as those for meetings of the board.*. It must act as a body,® 
reasonable notice must be given of all meetings,® and as stated in the 
following section, unless otherwise provided by charter or by-laws 
a majority constitutes a quorum, Actions taken at meetings of the 
committee should be expressed by means of duly adopted motions or 
resolutions,!® and careful minutes of all proceedings should be kept 
in a minute-book provided for the purpose, and not in the minute- 
book of the directors. The committee proceedings should from time 
to time be reported to the board, either by direct report or by sub- 
mission of the committee minutes. 

Regular meetings of the standing committees may be provided for 
by the by-laws with full provision as to their conduct and record, 
or the whole matter may be left to the committees. Owing to their 
compactness and the manner in which they are constituted, standing 
committees are easily assembled and a large portion of the business 
of such committees is usually accomplished in special meetings, either 
regularly called or assembled by unanimous consent. 

All special meetings should be duly notified to the members, and 
in case of a “consent meeting” the consent or participation of every 
member must be secured. If it is desirable to notify members of 
meetings by telephone, a provision authorizing such notice should be 
made part of the by-laws. Otherwise, if anyone objected, such notice 
would not be legally sufficient. 

Vacancies in the committees should be filled as prescribed by the 
by-laws, usually either by the committee itself or by action of the 
board, except in the case of an ex officio member, who succeeds to his 
position on the committee without further formality by virtue of elec- 
tion to his official position in the corporation. 


Quorum of Standing Committee.—A majority of a standing 
committee, unless otherwise expressly provided, constitutes a quo- 
rum, and in case of a vote a majority of that quorum has power to 
decide the question.1*_ It may be prudent on this account to provide 
that the affirmative vote of a majority of the whole committee shall 


7 Met. Tel. Co. v. Domestic Tel. Co., 44 N. J. Eq. 568; McNeil v. Chamber of Com- 
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be necessary for action. This does not necessitate any increase in 
the number necessary to a quorum, but if a mere quorum be in at- 
tendance, the affirmative vote of all the members present would be 
required to secure action. 

A standing committee cannot delegate its legislative power to 
one or more of its members but must act as a body.!? 


2 Young v. U. S. Mtg. & Trust Co., 156 App. Div. (N. Y.) 515. 


CHAPTER 27 
THE CORPORATE OFFICERS 


Officers.—The term “officers” is here applied to those more 
permanent agents of the corporation appointed or elected—usually 
by the board of directors—as the direct executive representatives of 
the board and of the corporation. They are frequently termed “exec- 
utive officers.”’ The directors are themselves, in a broad sense, 
officers of their corporation, and are generally held to be officers 
. within the meaning of the statutes.1. A distinction is, however, some- 
times made by the statutes, and customarily in by-laws, between the 
directors elected by the stockholders and the officers here considered, 
usually elected by the directors. 

In regard to the corporate officers and their duties, statute pro- 
visions are usually very general in their nature; the charter seldom 
takes cognizance of anything pertaining to them, and, as a rule, and 
as to most matters relating to them, the by-laws control. Under 
these circumstances the stockholders as the by-lawmaking power— 
save in a few states—have wide discretion. They may fix the number 
of officers, their titles, qualifications, duties, method of election, and 
all other details, and so long as they are not in conflict with the pro- 
visions of statutes or charter, their wishes as expressed in the by- 
laws prevail. If such matters are not covered by the higher authori- 
ties or in the by-laws, they are regulated by common or parliamentary 
law or custom, or are determined by the directors. 

The necessary officers of a corporation are the president, secre- 
tary, and treasurer. In the smaller corporations two of these offices 
are frequently held by one person. Usually, however, the number 
of officers is increased, according to the needs of the particular cor- 
poration, by the addition of one or more vice-presidents, a managing 
director or general manager, a chairman of the board, counsel, a 
comptroller, and an auditor. The officials named are for the most 
part elective, and with the exception of the general manager, are 
supposed to report directly to the board or to one of the standing 


Y) 1U. S. v. Means, 42 Fed. 599; Torbett v. Eaton, 113 N. Y. 623, affg. 49 Hun (N. 
.) 2009. 
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committees. The general manager in some corporations reports to 
the president or to some other designated official. 


Assistant Officers.—The by-laws usually prescribe the assistant 
officers of a corporation. One or more vice-presidents, as stated, are 
almost invariably provided for. An assistant treasurer is not unusual. 
In the larger corporations an assistant secretary is frequently ap- 
pointed. In the smaller corporations assistant officers, outside of the 
vice-president, are an unnecessary and, frequently, complicating 
addition to the corporate mechanism. > 

The by-laws usually prescribe the duties of the assistant officers, 
though this may be left for the board, or their duties may be pre- 
scribed at discretion by the officials they assist. In any event, the 
by-laws should clearly fix the duties of these assistant officials, and 
the manner of their appointment. If, as is usually the case, they 
are to perform the duties of their principals in the absence of these 
latter, the by-laws should so prescribe. 


Statutory Provisions Affecting Officers.—Statutory pro- 
visions relating to officers are found in most of the states, but, as 
already said, are usually very general in their nature. Thus in 
Illinois the statutes provide that “The officers of the corporation 
shall consist of a president, secretary and treasurer, and such other 
officers as shall be determined by the directors.” In California, “im- 
mediately after their election the directors must organize by the elec- 
tion of a president, who must be one of their number, a secretary 
and a treasurer.” In Delaware the statutes go into much more 
detail than they do in most of the states, providing that “Every cor- 
poration organized under this chapter shall have a president, secre- 
tary and treasurer, who shall be chosen by the directors or the stock- 
holders, as the by-laws may direct; and shall hold their offices until 
their successors ate elected and qualified; the president shall be 
chosen from among the directors, the secretary shall be sworn to the 
faithful discharge of his duty, and shall record all the proceedings 
of the meetings of the corporation and directors in a book to be kept 
for that purpose, and perform such other duties as shall be assigned 
to him; the treasurer may be required to give bond in such ‘sum and 
with such surety or sureties as shall be provided by the by-laws, for 
the faithful discharge of his duty.” * 


pad ae 
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The statutes in a number of the states expressly permit one person 
to hold two offices, where there is no conflict in their duties. Thus 
in Delaware the statutes provide as follows: “The secretary and 
treasurer may or may not be the same person, and if the corporation 
have a vice-president, he may, if deemed advisable by the directors, 
hold the office of vice-president and treasurer, or vice-president and 
secretary, but not the offices of vice-president, secretary and 
treasurer.” 3 


Officers and Ag®tnts.—The statutes are not always clear in 
discrimination between the officers and the agents of a corporation. 
The courts, however, at times make the distinction a real one, holding 
the act of an officer the act of the corporation, while the act of an 
agent who is not an officer is not its direct act, but the act of an em- 
ployee in the service of the corporation.* 

It is, therefore, at times important to determine whether some 
appointee of the company is or is not an officer, under the statutes. 
Frequently the statutes provide in terms for the election of a presi- 
dent, treasurer and secretary and for “such other officers, agents and 
factors as may be deemed necessary.” If then, the charter or the by- 
laws prescribe the officers of the company, an appointee not included 
in the charter or the by-law enumeration is not an officer.® 

It is also to be noted that the officers of a corporation are fre- 
quently referred to as agents of the corporation and correctly so far 
as third persons dealing with the corporation are concerned. Officers 
of the corporation are agents, but all agents of the corporation are 
not officers. 

An officer may, of course, be an employee of the corporation as 
well as an officer, as where the secretary of a corporation is employed 
as a traveling salesman for his company. Where an officer is also 
an employee and as such entitled to compensation for injuries re- 
ceived in the course of his employment, the fact that he is also an 
officer of the company does not affect his right to compensation, 
based on his status as an employee.® 


Appointment of Officers——The stockholders have the original 
right to elect or appoint officers of their corporation, and in the ab- 


8 Ibid, 
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sence of preventing statutes this power may be reserved to them.7 
In practice, however, by express provision of the statutes, charter, or 
by-laws, while the power to elect directors is reserved to the stock- 
holders, the power of appointing officers is almost invariably vested 
in the board of directors. 

The election of one person to two corporate offices is common, 
and is, as stated, sometimes authorized by statutory provision, but, 
usually, by charter or by-law provision. If otherwise, the board 
under its general power to manage the corporate business still has 
power to combine any two or more official positions in one person 
if the duties of the combined positions do not conflict. 

The term for which corporate officials are elected is usually pre- 
scribed by charter or by-law provision, and seldom exceeds one year. 
As a matter of business policy such term should not be longer than 
that of the directors by whom the officials are elected. That is, if the 
directors are elected annually, the officers also should be elected an- 
ually so that each new board may appoint its own executive offi- 
cials. ‘ 

The appointment of managers, experts, or other specially skilled 
employees is, however, of a different nature. These are not so 
directly agents of the board, and contracts for their services ex- 
tending over a term of years are frequently advantageous or even 
necessary to the corporation. Such contracts are entirely within the 
power of the board without special charter or by-law authorization.® 
It cannot, however, make a perpetual contract of employment or one 
running for the lifetime of the employee.® 

Unless they resign or are removed in some manner, the corporate 
officials hold over after the expiration of their elective term, until 
they are relieved by properly elected or appointed successors.1? In 
many of the states this is a statutory provision, but in any event is 
a matter of common law. These “hold over” officials have every 
power that they possessed before the expiration of their elective 

terms. 

When the board has power to elect and appoint officers, it has 

also the power to fill vacancies among them without specific authori- 


zation. 
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A person cannot be made an officer against his will. Acceptance 
of the position to which an officer-elect has been appointed is, there- 
fore, necessary. This may either be expressed, or be indicated by the 
performance of the duties of his office, or even by his failure to 
decline the office when properly notified of his election thereto.™ 


De Facto Officers.—A de facto officer is one actually in posses- 
sion of an office and exercising its powers and duties by virtue of 
some other authority or right than that of a regular, unquestioned 
election or appointment. He must be “distinguished on the one hand 
from a mere usurper of an office, and on the other hand from an 
officer de jure,” *#—one holding his position lawfully. It not infre- 
quently happens that the results of an election are disputed or that 
an election is not held. In the first case, if the officers claiming elec- 
tion enter upon their official duties, or in the second case, if the old 
officers continue in office, the acting officials are de facto officers, and 
until ousted or superseded, their official acts are legal and binding 
upon the corporation. 

Speaking generally, it may be said that if anyone connected with 
a corporation, not an officer, is publicly allowed to act as its officer, 
he is held to be a de facto officer. Persons dealing with the cor- 
poration cannot usually investigate and ascertain whether those who 
purport to represent it are legally appointed. The law, therefore, 
holds that the acts of these de facto officers are binding on the com- 
pany, even though they have no legal right to the position they pre- 
tend to hold. That is, if the corporation has allowed a person to act 
as its officer and has thus clothed him with apparent authority, it is 
estopped from denying the authority and is bound by his acts as to 
persons dealing with him in good faith to the same extent as if 
his apparent authority were real, and this is true regardless of 
whether the apparent authority is intentionally or negligently given.1% 
And apparent authority is defined as “that which, though not actually 
granted, the principal knowingly permits the agent to exercise, or 
which he holds him out as possessing.”44 It may result from a 
habit or custom of doing business—that is, the corporation may so 
conduct its affairs, or permit them to be so conducted, as to justify 


1 Lockwood v. Nat. Bank, 9 R. I. 308. 

4 guaran Ly hegre ene R, R. Co., 139°Hll. 658, 665. 
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a person dealing with its supposed officer in the belief that such 
officer was acting within his authority.° And the apparent authority 
of an officer or an agent cannot be limited by secret instructions, or 
contract limitations on his power, or by restrictions in the corporate 
minutes, or in the authorizing resolution, or, in most states, in the 
by-laws, if these restrictions are not known to the person dealing 
with him.1¢ 


Qualifications of Officers.—The officers are the agents of the 
board of directors and of the corporation. Hence anyone who may 
act as an agent is capable of acting as a corporate official, and in 
the absence of some prohibition, a married woman, a minor, an 
alien, or one of its own directors may be legally elected as an officer 
of the corporation. Any desired qualifications for the corporate 
officers may, of course, be imposed by proper by-law provision or, 
in those states where special charter provisions are permitted, by 
the charter. : 

As the president or the vice-president usually presides at meet- 
ings of the directors, membership in the board is, as a rule, a neces- 
sary qualification for these officials. In many states this qualification 
is imposed by statute. The election of a president or a vice-president 
not a member of the board might, obviously, lead to difficult situa- 
tions. It is but rarely that other qualifications for corporate officers 
are imposed. It is usually taken for granted that the board will in 
electing officers select only such incumbents as are suitable without 
the restraint of a charter or by-law provision. 


Compensation of Officers.—Unless it is specified that officers 
who are also directors are to receive salaries, they are not ordinarily 
entitled to compensation for their official services.‘7 Neither is it 
ordinarily legal for the directors to vote compensation for official 
services when rendered by an officer who is also a director, or even 
a stockholder of the company, after such services are performed.'* 
To avoid ‘misunderstanding the conditions, whatever they may be, 
should be clearly stated in the by-laws—that the officers of the cor- 
poration shall receive no salaries, or that the officers shall receive 
only such compensation for their services as the board may desig- 
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nate at the time of their appointment, or that the officers shall receive 
the salaries specified in the by-laws. The whole matter is one to be 
adjusted from a business standpoint and much trouble is likely to 
be saved by a definite arrangement. 

If, however, such an officer is neither a stockholder nor a director 
of the company and stands in no relation that would make it to his 
interest to serve without compensation, there will be a prima facie 
obligation to pay him for services actually rendered.’ 

An officer who is also a director cannot, as a director, legally 
vote to pay a salary to himself—not even when he personally owns 
a majority of the stock.2° But the board may vote reasonable com- 
pensation in such case, provided the interested director does not 
participate in the vote and is not counted to make up a quorum when 
the vote is taken.2!_ An officer who is also a stockholder and director 
may recover for services rendered outside his official duties if such 
services are authorized by the directors.”” 

An officer, holding over, will as in the case of an employee con- 
tinuing after his contract of employment expires, be entitled to the 
same compensation as he received during his term of office, and the 
same rule applies where an officer is re-elected without any definite 
arrangement being made as to his salary.** 


Powers and Duties of Officers.—The mere fact of election to 
office does not necessarily in itself confer any power or duties upon 
the officials of a corporation. Custom or usage may have attached 
certain powers and duties to certain official positions, but the cor- 
poration may disregard this and, with due observance of any statutory 
requirements, vary the powers and duties of the different officers 
as seems to it best.*4 

In general it may be said of corporate officials that, as agents of 
the corporation, they are governed by the law of agency. That is, 
as in the case of the agents of a natural person, they have only such 
authority as has been conferred upon them by their corporation, or 
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. 405, ; 
_ *% Trimble v. Guardian Trust Co., 244 Mo. 228; Eicke v. Wittemann Co., 157 App. 
Div. (N. Y.) 412. 


*4 Cushman v. Cloverland, etc. Co., 170 Ind. 402; Emmet v. Northern Bank App. 
Div. (N. Y.) 840; Marqusee v. Ins. Co., 211 Fed. 903. pa a 
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such authority as the corporation may have allowed them to exer- 
cise, and contracts or acts beyond this authority are not binding 
unless ratified or acquiesced in by their corporation. Accordingly, 
a corporate official has only those powers that are conferred upon 
him and such implied powers as are necessary to the exercise of 
these powers.”° 

The different sources from which the powers of corporate officials 
are derived are, in rank of their authority, (1) the statutes of the 
state, (2) the charter of the corporation, (3) its by-laws, (4) reso- 
lutions of its directors, and (5) usage. 

Statutory provisions prescribing the duties of corporate officials 
are few. The charter likewise but seldom contains provisions affect- 
ing the officers of the corporation, though occasionally such pro- 
visions are inserted therein for the sake of permanence. The by-laws, 
however, usually prescribe the official powers and duties with full- 
ness; and the directors, subject to the provisions of the higher 
authorities referred to, confer such other proper official powers and 
prescribe such other official duties as they see fit. 

Beyond all this, it will usually be found that the officers transact 
certain routine business and perform certain duties as a matter of 
usage or custom, and their acts are then valid and binding upon the 
corporation, even though not specifically authorized.2® These powers 
are sometimes referred to as “inherent powers.’ Such powers are, 
however, very few. Thus, the president, by virtue of his office, has 
inherent power to preside at meetings of the board, the secretary 
to record their proceedings, and the treasurer to receive money for 
account of the company. “The trend of the later decisions with 
respect to the inherent authority of the officers of business corpora- 
tions, when the interests of third persons dealing with the corpora- 
tion come in question, has been to extend rather than to restrict 
their powers.” °7 And, in the absence of specific restrictions on the 
powers of officers known to those who deal with them, or of which 
they are bound to take notice, such as restrictions in the charter, the 
officers of a corporation, as its agents, may within the ordinary scope 
of their duties, bind the corporation.** But this does not hold where 


y 8s Beach v. Palisade, etc. Co., 86 N. J. L. 238; Louisville, etc. Ry. Co. v. McVay, 98 
Ind. 3903 Aerial League v. Aircraft, etc. Corp., 97 N. Je 1% 53 08 
Ins. ee Pepe ns 00 WS: 84. 
21 Fletcher, Private Corp., sec. 190 Bees 
28 Russell v. Wash. Sav. as 23 Ape: Cas. (D. €.) 398, 407; Berwin & Co. v. 
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the act is such in itself as to put the third party on notice. Thus, 
unless otherwise provided by special statute, if a person received a 
check drawn by an officer of a corporation in payment of the officer’s 
private debt, he is “put upon notice” and is liable to the corporation 
for the amount of the check if it proves that the officer acted without 
authority.° 

Also, as stated earlier in the chapter, whenever the directors per- 
mit an officer to exercise apparent authority in the corporate affairs 
or transactions, the corporation is bound thereby as to third parties 
as fully as if such officer had been duly authorized. 

In practice, corporate officials not infrequently act clearly outside 
the bounds of their authority, relying upon ratification of their acts 
by the board of directors later. This is usually either in an emergency 
or in matters which the corporate officials know will receive the 
ratification of their board, though not infrequently they “take 
chances.”’ Thus the secretary of a corporation might on behalf of 
the corporation sign an agreement for the purchase of a piece of 
realty that he knew his directors wanted and that might be lost if 
he delayed, and, though against the general policy of his company, 
the president of a manufacturing company might promise the men 
a substantial bonus for getting out a specially important rush order 
inside a specified time. The ratification of such an act may be 
express or by acquiescence. If ratified, the corporation is bound and 
the officials are absolved from all responsibility for their ultra vires 
acts. If, however, the official act is not ratified, the corporation is 
not bound and the officers are personally liable for their acts.° 


Delegation of Officers’ Authority——The board may tem- 
porarily delegate the powers of an official to another person, provided 
such delegation is reasonable and only for such length of time as 
may be actually necessary to conserve the interests of the corporation. 
An officer cannot, however, delegate his powers to another officer in 
any material matter, even temporarily, unless specially authorized 
thereto by the by-laws or by action of the board.#4 

In the ordinary course of business, however, an officer if author- 
ized thereto, or if the power may be implied, has authority to employ 


*° Goodbar_v. Scruggs, etc. Dry Goods Co., 210 Mo. App. 112; Farmers’ Market v. 
onl as te mbar 103. 

inance Corp. v. Jones, 116 Atl. (N. J.) 277; Malone v. Pierce, 231 Pa. St. : 
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agents and to give them such power as may be necessary to carry 
on the business of the company. Thus the general manager of a 
corporation formed to deal in farm products, might authorize an 
agent to purchase such products for it. And an authorized agent 
of an insurance company might employ a sub-agent and empower 
him to bind the company within certain limits. 


Relation of Officers to Stockholders.—The officers of a 
corporation are its agents, but their direct responsibility is to the 
board of directors and not to the stockholders. In practice the 
officers of the corporation have but little official connection with the 
stockholders. Frequently the president of the company is, by desig- 
nation of the by-laws, the presiding officer of stockholders’ meetings, 
and the secretary is usually their recording officer and sends out 
notices to the stockholders of these meetings. Also the president 
usually submits an annual report to the stockholders and the treasurer 
is occasionally called upon for a special report. The secretary or the 
treasurer also notifies the stockholders of dividends declared and 
the treasurer pays them when due. The latter officer may also have 
to collect unpaid subscriptions on stock or assessments levied on 
the stockholders. 

While all this is true, the officers of the corporation are not under 
the supervision of the stockholders, and owe them no direct duty, 
which is to the board of directors and to the corporation. The 
officers must, however, obey the instruction of the stockholders as 
embodied in the by-laws, and this is the usual limit of the stock- 
holders’ control of the corporate officials. As stated in an early 
case, relating to the conduct of a banking institution, “The individ- 
ual members of the corporation, whether they should all join, or 
each act severally, have no right or power to intermeddle with the 
property or concerns of the bank, or call any officer, agent or servant 
to account, or discharge them from any lability.” *° 


Relation of Officers to Board of Directors.—Speaking gen- 
etally, the officers of a corporation are directly responsible to the 
board of directors and must obey its instructions. Occasionally, 
however, the statutes or the charter will give certain officials specific 
powers, and almost invariably the by-laws define the powers of the 
corporate officials and prescribe their duties in more or less detail, 


32 Smith v, Hurd, 12 Metc. (Mass.) 371, 385. 
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It is then beyond the power of the board to disturb the corporate 
officials in the proper exercise of the powers, and the performance 
of the duties, prescribed by these higher corporate authorities. Even 
here, however, the board has authority to define and instruct. Thus 
the by-laws almost invariably provide that the secretary shall be 
the recording officer of the board and keep the minutes of its meet- 
ings and the board cannot change this proviso. It may, however, pre- 
scribe what shall go into the minutes and, if the instructions are 
within the bounds of reason, the secretary must obey. 

The corporate officers must obey all such proper instructions of 
the directors as are not in conflict with charter or by-law provisions, 
or which supplement and make them effective. In all such matters 
the directors are entirely within the scope of their powers, and their 
instructions are as binding upon the officers as are the by-laws them- 
selves. 

Sometimes also the directors are given express authority to 
modify, repeal, or amend the by-laws, and in some few states they 
have the exclusive right to adopt by-laws, and their power over the 
official acts of the officers is then practically complete. When this 
is the case, statutory and charter provisions alone are superior to the 
board’s authority. 

The officers of the corporation report to the directors, and, as 
already stated, are governed by their instructions in all matters not 
specifically covered by statute, charter or by-law provisions. The 
relations between the officers of the corporation and the board of 
directors are, therefore, very close and are usually harmonious. Both 
officers and directors are supposed to have the welfare of the corpora- 
tion at heart and to be working together to advance it, and it is but 
rarely that the exact measure of the board’s authority over the 
officers, or of the officers’ independence of the board comes into 
question. 


Relations to the Executive Officers.—As stated earlier in the 
chapter, the three essential executive officers of the corporation are 
the president, the secretary, and the treasurer. In the usual cor- 
porate organization the president is the superior officer of the three, 
and is frequently given certain powers of supervision over the other 
two. 


The secretary and treasurer are entirely independent of each 
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other. Also their respective functions are so distinct that friction 
between them is unusual and absolutely unnecessary. In the smaller 
corporations the two offices are frequently and advantageously united 
in the same person. 

Between the president and the treasurer the probability of friction 
is much greater. The president, as already stated, is frequently given 
certain general powers of supervision over the other corporate offi- 
cers, and, as these powers are rarely defined with clearness, there 
is at times room for real difference of opinion as to their limits. 

Under the usual by-law provisions, the president has the right 
to inspect and examine the books, accounts, and records of the 
treasurer at any reasonable time.** He has, however, no right to 
interfere directly with the treasurer’s actions unless he sees some 
actual neglect or improper performance of duty. In any such case, 
it is his duty to call the matter to the treasurer’s attention. If the 
latter is obviously at fault, it is his duty to heed the president’s instruc- 
tions. If, however, there is a difference of opinion between the two 
officials as to whether or not the treasurer is at fault, the president, 
unless specially empowered, cannot enforce his views directly. All 
he can do is to report the matter to the directors, and both officers 
will then be governed by the directors’ decision. 

As the president is the chief executive officer of the corpora- 
tion, the treasurer is naturally expected to confer with him on mat- 
ters of unusual importance or difficulty, and to be guided to a greater 
or less extent by his opinions and suggestions. The president, how- 
ever, as stated, cannot himself force the treasurer to heed his instruc- 
tions unless he has been given some special power in the matter by 
charter or by-law provisions, or by action of the board of directors. 

The offices of president and treasurer are occasionally united in 
one person but not commonly, as the respective duties of the two 
positiofis are likely to conflict. Thus in a number of states the 
statutes require the signature of both the president and the treasurer 
to certificates of stock, and the by-laws commonly prescribe a similar 
signature for the corporate checks and other instruments. It is 
obvious that the whole purpose of these precautionary measures 
would be defeated if the two offices were combined. In some states 
the statutes expressly provide that the offices of president and treas- 
urer may not be united in the same person. 


83 People, etc. v. Goldstein, 37 App. Div. (N. Y.) 550. 
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Removal of Officers.—When an officer is elected for a definite 
term and accepts the office, a contract has been made for that term, 
and unless power has been given to the board by express provision 
of statutes, charter or by-laws to remove the corporate officers at 
pleasure, the incumbent can be removed only for cause.** If a 
removal is to be made, the cause must be such as will justify breaking 
the contract with the offending official, charges must be brought 
against him, and he must be allowed an opportunity to defend him- 
self.38 

In some few states, the statutes give the directors power to 
remove Officers at pleasure. Elsewhere it may be given them by 
charter or by-law provision. Such provisions are usually desirable, 
as the board is responsible for the proper conduct of the corporate 
business and should have power to remove an objectionable: official 
without the necessity of a formal trial. When by-laws are adopted 
giving the directors power to remove officers without cause, they do 
not authorize the removal of officers elected for a definite term before 


the adoption of the by-laws, but are effective as to officers elected 
thereafter. 


Resignation of Officers.—A corporate officer may resign at 
will,?® unless he has entered into some distinct agreement to serve 
the corporation for a fixed period. His resignation should be in 
writing, be phrased to meet the exact end in view,®7 and be delivered 
to the secretary; ** though an oral resignation in open meeting is 
sufficient, especially if followed by acceptance by the board.® 


34 State ea rel, Danforth v. Kuehn, 34 Wis. 229; Smock v. Buchanan, etc. Lumber Co. 
96 N. J. Eq. 308; Thompson on Corp. (3rd_ ed.) sec. 1921. ‘ @ 
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CHAPTER 28 
LIABILITIES OF OFFICERS 


Nature of Officers’ Obligations and Liabilities—An officer 
contracting for his corporation within the limits of his authority is 
merely a corporate agent and is held to the same measure of ac- 
countability. And in the discharge of his special duties the same gen- 
eral rule applies. An early New York case thus lays down the ob- 
ligation of the treasurer to his corporation: “The duty of a treas- 
urer is to keep the moneys of his principal distinct from his own, 
and to be ready at all times to pay over what balance he owes to his 
principal.” With sage recognition of the fact that readiness to per- 
form is not performance, the learned judge continues, “and to pay 
the balance on demand.”1 

It may be stated generally that officers must be faithful to their 
trusts, are bound to use all reasonable care and diligence in their 
conduct of the corporate business, and are therefore liable for any 
losses caused by their neglect, mismanagement, or wrong-doing in the 
discharge of their official duties.? They are not, however, liable for 
losses occasioned by an honest error of judgment unless this error 
was due to gross ignorance or. carelessness.* 

An officer is also personally liable for any wrong he does on 
behalf of his corporation, such as sending out false and deceptive 
reports, statements, prospectuses, etc., even though the corporation 
itself is likewise liable therefor.* 

In many states statutory penalties are imposed upon the cor- 
porate officers for various misdeeds. These are discussed later in 


the chapter. 


Liabilities of Executive Officers and Directors.—In most 
cases the liabilities of the executive officers and the directors are, the 
same. Neglect of duty, for instance, involves no greater liability 


1 . R. R. Co. v. Coleman, 24 Barb. (N. Y.) 300. f 
2 Denna Zane Cos. v. Harwaed, 216 Mass. 474; Childs v. White, 158 App. Div. (N. Y.) 
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a Agere v. Smyth, 46 N. J. L. 380; Morgan v, Skiddy, 62 N. Y. 319. 
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for the executive officer than for the director. In either case the 
liability is measured by the gravity of the offense. It is true that 
the liability of the executive officer paid to devote his daily time and 
attention to the corporate affairs is likely to be more extended than 
the liability of a director who receives little or nothing for the 
time and attention he gives to the affairs of the corporation, but the 
basic liability is the same. 

Inasmuch as the liabilities of executive officers and directors are 
much the same, the chapter relating to the liabilities of directors 
should also be consulted for a more complete view of official liability.® 


To Whom Officers Are Liable.—When liability is incurred by 
a corporate officer in connection with the duties of his office, it is 
usually to the corporation, though it may be to the individual stock- 
holders of the corporation, or even to individuals outside the corpora- 
tion. Beyond this there is in some states a civil liability for the 
non-performance of certain duties prescribed by statute, and in all 
states there is, of course, a criminal liability for acts in violation of 
the penal statutes. 

Thus, if a treasurer loses a portion of the company funds through 
careless handling, he is responsible to the corporation. Or if the 
president of the company makes an official report to the stockholders 
that is false in some material respect and the stockholders act upon 
this false information and lose money thereby, the president is per- 
sonally liable to the individual stockholders by whom these losses 
were incurred. Or if an officer of the company misrepresents the 
financial status and ability of the corporation to an outsider in order 
to secure credit for the company, he is liable to such outsider for 
any losses incurred as a result of hts false representations. And, 
in many cases, if the corporate officers fail to make certain specified 
reports, they are liable to fine or some other punishment. In. all 
states, if a corporate officer embezzles the corporate funds or uses 
his official position to defraud, he is subject to a criminal prosecu- 
tion. 


Sources and Extent of Officers’ Liabilities—Speaking gen- 
erally, the corporate officers may be liable for: 


1. Neglect of or non-performance of duties 
2. Faulty performance of duties 


5Ch. 24, “Liabilities of Directors.’ 
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3. Unauthorized acts 
4. Illegal acts 


As already stated in connection with the liability of directors, an 
officer incurs no liability to the corporation for any of his acts or 
omissions, unless injury to the corporation results therefrom. That 
is, if an officer is to be held by his corporation for failure to perform 
his duty, or for neglect of duty, or for unauthorized or even illegal 
acts, it must be shown that these acts have resulted in damage to 
the corporation. For illegal acts the officers may usually be held 
under criminal laws; for the omission of some acts, as the making 
of reports, he may incur some statutory liability; but he cannot be 
held by his corporation unless it has in some way been injured by 
what he has done or failed to do.® 

Nor is an officer of a corporation liable as such for anything that 
occurred before his incumbency of office, nor after he has given it 
up, either by withdrawal at or after the expiration of his term, or 
sooner by resignation. He is responsible for what he did or did 
not do during his incumbency of office, but not for what occurred 
before or after that period. 

Nor can an officer-elect be held liable for any official acts or 
omissions unless he has in some way accepted or acquiesced in such 
election or appointment. -A “hold-over’” officer may, however, if 
he continues to serve be held on any liabilities arising during his 
“hold-over” period to the same extent as he might during his 
elective term of office, and, generally, anyone holding himself out 
as an officer of a corporation and acting as such, is as to third parties 
acting in good faith, subject to all the liabilities of his supposed 
position regardless of whether or not he is a rightful incumbent of 
the office. 

A “hold-over” official may, of course, always relieve himself from 
official liability by a withdrawal from his position best effected by 
formal resignation or written notice to the board of directors, or 
otherwise by a refusal to perform the duties of his position, and 
he may thus withdraw even though statutes, charter, or by-laws, 
expressly state that officials of the corporation shall continue in office 
until the election and qualifying of their successors.’ 


6 Fletcher, Private Corp., sec, 2407. 
7 Briggs v. Spaulding, 141 U. S. 132. 
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It is also to be noted that so far as the corporation itself is con- 
cerned, an officer guilty of neglect, omission, faulty performance, 
or unauthorized ‘acts, may be relieved from liability by ratification 
or acceptance of what he has done by the directors if within their 
power, or otherwise by action or acquiescence of the stockholders. 

Also, generally, as stated earlier in the chapter, an officer is not 
liable for an honest error of judgment unless this is due to a lack 
of knowledge of the affairs, or of the conditions, or of the business 
of the corporation that he as an officer should have had.® 


Neglect or Non-Performance of Duties.—As a rule a cor- 
porate officer is liable for any loss or damage incurred through his 
neglect of, failure or refusal to perform his duties. Thus where 
the president of a company sold its goods to a concern in which he 
was interested and instead of requiring prompt payment allowed a 
large indebtedness to accumulate that was lost to the corporation on 
the insolvency of the buying concern, the president was held liable.® 

In any case of loss to the corporation because of neglect of duty 

on the part of one of the corporation’s officers, the measure of his 
liability is usually the amount actually lost, or the damage directly 
sustained in consequence of such failure or non-performance. He 
cannot ordinarily be held liable for losses indirectly due to his 
failure. ; 
It is to be noted that the liability of a corporate official for neglect 
or non-performance of his duty is, ordinarily, to the corporation, 
and not to the individual stockholders. An action, therefore, against 
any such official for losses incurred by reason of his neglect or failure 
must be instituted by the board of directors, and not by the stock- 
holders, either as a body or individually. 


Faulty Performance of Duties—A corporate official may 
render himself liable for faulty performance of his duties, as well as 
by neglect of these duties, and in such cases his liability may be 
either to outside parties or to the corporation. For instance, if the 
president of a company signs a note of the corporation, and instead 
of using the proper corporate signature, signs his own name followed 
by the term “President,” he will in some states and under some cir- 
cumstances make himself liable to the outsider by whom the note 


8 For more detailed discussion see Ch. 24, “Liabilities of Directors.” 
® Doe v. Northwestern, etc. Co., 78 Fed. 62. 
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is held, as a principal, although he had no intention of so doing and 
was not expecting or expected to be personally involved.!° 

And again, where the president of a company executed a mort- 
gage without reading it and signed bonds secured thereby, the 
mortgage stating that the company had title to the lands purporting 
to be mortgaged, when in fact it had no such title, the president was 
held to be personally liable to bondholders for the loss sustained, 
they having relied, in part at least, in purchasing their bonds on 
the statement in the mortgage as to the ownership of the lands. 

Both the faulty performance of duty, and the neglect or non- 
performance of duty discussed in the preceding section, might be 
and frequently are included under the general heading of negligence, 
and the most difficult point in the application of the principles set 
forth is the degree of negligence required to involve the corporate 
official in liability. Even with the greatest care and ability in the 
management of the corporation, losses will arise, and for losses 
incurred under such circumstances the officers cannot be held liable. 
If, however, the officials in charge have not exercised due care 
or shown the amount of skill and ability reasonably required of them, 
they are guilty of negligence and are liable. 

As to what is the proper amount of skill and ability to be expected 
of the corporate officials, the general rules of agency apply. They 
must exercise at least reasonable diligence and employ such care and 
skill as are ordinarily possessed by persons of average capacity 
engaged in the same business. Obviously this would vary with the 
business and with the conditions. As stated in an early case,!? “What 
would be a slight neglect in the care exercised in the affairs of a turn- 
pike corporation, or even of a manufacturing corporation, might” 
be gross neglect in the care exercised in the management of a savings 
bank intrusted with the savings of a multitude of poor people.” 


Unauthorized Acts.—An officer of a corporation is an agent 
of the corporation, and within the scope of his authority can act for 
and bind it. If, however, he acts beyond the scope of his usual 
duties, not being authorized thereto, his act is without validity and - 

10 Merchants’ Nat: Bank v. Clark et al., 139 N. Y. 314; First Nat. Bk. v. Wallis, 
150 N.Y. 455; Werner v. Emerson, etc.,Co., 192 N. Y. Suppl. Pee 


11 Lynch v. Southern, etc. Co., 135 Mo. App. 672. 
122 Hun v. Cary, 82 N. Y. 65, 71. 
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the corporation is not necessarily bound.’* Also, in any case of loss 
resulting from his unauthorized acts, he is liable to damages to the 
party suffering such loss, whether it be the corporation or an individ- 
ual. This is the usual liability of an agent exceeding his authority.™ 

For instance, if the president of a corporation, not being author- 
ized thereto and without apparent authority, orders an unusual and 
costly piece of machinery for the use of his company, the corporation 
may lawfully refuse to receive it even though the order was accepted 
by the manufacturer on the supposition that the president had been 
duly empowered to make the purchase. In such case the maker of 
the machinery is the injured party and may hold the president per- 
sonally responsible for any actual loss involved in the transaction. 

If, however, a corporate official, though really unauthorized 
thereto, performs some act within the apparent scope of his powers 
—that is, an act within the powers usually incident to his office, or 
powers that he has been represented to the public as possessing—and 
the party with whom he deals is unaware of the officer’s lack of 
authority, the corporation is bound by the act.1° Then, if any loss 
results, the officer is liable to the corporation. 

To summarize the general liability of a corporate official for 
unauthorized actions: it is his first duty, as it is of any agent, whose 
authority is limited, to adhere faithfully to his instructions in all 
cases to which they can be properly applied. If he exceeds, or if he 
violates or neglects them, he is responsible for all losses that are 
the natural outcome of his acts.1° 

An excellent classification of the cases in which agents have 
been adjudged liable personally is given in the following quotation: 
“1st. Where the agent makes a false representation of his authority 
with intent to deceive. 2nd. Where, with knowledge of his want 
of authority but without intending any fraud, he assumes to act as 
though he were fully authorized; and, 3rd. Where he undertakes to 
act, bona fide believing he has authority, but in fact has none, as in 
the case of an agent acting under a forged power of attorney. As 
to cases fairly brought within either of the first two classes, there 


Daniele v, Burlington, etc. Co., 84 N. J. Eq. 53; Jacobus v. Jamestown Mantel Ca., 


211 N. Y. 154; Credit Alliance Corp. v. Sheridan Theatre Co., 241 


. 216. 
_ ‘#1 Mechem on Agency, sec. 1240; Kroeger v. Pitcairn, 101 Pa. St. 311; Taylor v. 
Nostrand, 134 N. Y. 
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cannot be any doubt as to the personal liability of the self-constituted 
agent, and his liability may be enforced either by an action on the 
case for deceit, or by electing to treat him as principal. While the 
liability of agents in cases belonging to the third class has sometimes 
been doubted, the weight of authority appears to be that they are 
also liable.” 1” 

In addition to acts that are merely beyond his own official power, 
an officer may also incur liability for (1) acts that are forbidden 
by the statutes, or the corporate charter or the by-laws, as where 
the president sells goods on account to an amount in excess of limita- 
tions prescribed by the charter, and (2) for acts that are ultra vires 
—that is, beyond the powers of the corporation, as, where the officers 
of a company, limited by the terms of its charter to manufacturing 
or trading, use the company’s surplus to carry on a business in dis- 
counting commercial paper. 

In all such cases the officer or officers responsible for the unau- 
thorized acts are liable, the amount and direction of their liability 
depending upon the act and its attendant circumstances. 


Illegal Acts.—The illegal acts of which corporate officials are 
most commonly guilty may be divided into two classes: (1) fraudu- 
lent acts, such as false or misleading statements or reports as to 
the property or financial condition of the corporation made or certified 
to by them, and (2) criminal acts, such as embezzlement of the funds 
or other property entrusted to their charge. 

Offenses of the first class are not infrequent and may be offenses 
against individuals or against the state, or both. In case of mis- 
representation to individuals, the offending officer is liable to the 
parties misled, as is any agent,'® and may subject himself to a crim- 
inal liability as well. In case of false or fraudulent reports to 
the state, he is subject to the special penalties provided by the 
statutes. 

The criminal acts of a corporate official may be of two classes: 
(1) those inuring to his direct personal benefit, such as an embezzle- 
ment of the corporate funds, or obtaining money under false pre- 
tenses from the corporation, or from those with whom the corporation 
is transacting business; (2) participation in acts of the corporation 
that would, in an individual, be criminal. 


a v. Pitcairn, 101 Pa. St. 311, 317. 
18 tee ie Skiddy, 62 N.Y. 319, 3265 Kroeger vy. Pitcairn, ror Pa. St. 311, 317. 


288 CORPORATION PROCEDURE [Ch. 28 


The liability of an officer of a corporation for criminal acts 
inuring to his personal benefit is the same as for any other individual. 
Such offenses are neither better nor worse, nor does their punish- 
ment differ when committed by a corporation official. 

If criminal acts are committed by the corporation, any officer 
responsible therefor, or knowingly assisting or concurring therein, 
is liable to prosecution and punishment.1? In such case it must be 
shown, however, that “the corporation did them by his hand, act, 
direction or permission, which, of course, is direct proof of his 
own acts, or such circumstances must be shown as to justify the 
conclusion, as a fact, that what the corporation did, he'did.”?° In 
other words, he is an agent with an agent’s usual liability, but no 
more, 

Thus, if the corporation obtains credit or moneys by means of 
false representations, i.e., under false pretenses, in order to hold 
an officer of the corporation responsible, either civilly or criminally, 
it must be shown that he participated in such act, or knowingly 
allowed it to be done.*4 As a corporation cannot ordinarily be held 
criminally liable, and as it is far more difficult to secure the criminal 
conviction of its officials than to enforce a civil liability, criminal 
prosecutions against the corporate officials in cases of the kind are 
exceedingly rare. Civil prosecutions are not so uncommon, and if 
official participation and responsibility can be proved, the officer or 
officers involved may be held. 

Outside of false representations, acts involving criminal liability 
are not often committed under corporate direction. Sometimes, 
however, they do occur, as where the agents of a corporation resort 
to personal violence, or to the destruction of property of a rival con- 
cern in order to hinder or prevent its success. In any such case, 
the corporation itself can naturally be held only in damages, but the 
agents by whom the criminal act is performed, are liable to punish- 
ment as if the act were their own deed, instigated and committed by 
them alone. 


Statutory Liabilities—In many of the states the liabilities 
discussed in the present chapter, which in the main are common law 
liabilities, have been further enacted into statutory liabilities. Also 


19 Weber_v. Weber, af Mich. 569; Hubbard v. Weare, 79 Iowa 678; Vreeland v, 
N., J... Stone Co.,.29 N. J. 

20 People v. England, 27 Bs oe (N. Y.) 139; 140 

*1 Arthur v. Griswold, 55 N. Y. 400; Morgan v. Skiddy, 62 N. Y. 319. 
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in some cases specific additional penalties have been added, as in the 
case of false reports, where the officer making them is not only liable 
to the individuals injured by such false reports, but is subject to 
a prescribed statutory penalty as well. 

Also there are in some states, in addition to the common law 
liabilities imposed upon officers, penalties for refusal to allow the 
proper inspection of books; for failure to make certain reports; for 
. permitting stockholders to withdraw any part of their investment 
in the corporation and for allowing other impairments of the capital 
stock. 

Most of the things thus penalized are in themselves morally inde- 
fensible. It will be found, however, that occasionally acts or omis- 
sions entirely innocent in themselves have, by direct statutory 
provision been made punishable offenses. Thus in some states the 
omission to file certain prescribed reports at a particular time is 
punished by fine. Statutory provisions of this kind are, however, 
not numerous and, so far as applicable to the executive officers of 
the corporation, are restricted almost entirely to the corporate reports. 


CHAPTER 29 
THE PRESIDENT 


The President’s Powers and Duties.—The president of a cor- 
poration is usually its ranking officer. His special powers and duties _ 
as president are his by virtue of the authority and responsibility com- 
ing to him from various sources. First, are the inherent powers of 
his office—those recognized powers and duties that are his by the 
mere fact of election or appointment to the presidency of his corpora- 
tion. Next, and usually most important, are the powers and the 
attendant duties conferred upon him by express provisions found in 
statutes, charter, by-laws, or resolutions of the board of directors. 
Third, are those implied powers and duties that are necessarily his to 
enable him to exercise the express powers and perform the duties that 
devolve upon him. Beyond all these are frequently found powers 
and duties not inherent, express or implied, but assumed by the presi- 
dent with the consent, or, equally effective, with the acquiescence 
of his corporation, and designated “apparent powers.” 

Under the statute law of many states and by custom or express 
provision of charter or by-laws in every state, the president is selected 
from among the directors and has, therefore, the powers and duties 
of a director, but the mere fact that he is president does not in itself 
increase or decrease his powers and duties as a director in any way. 

These various powers and duties of the president and_ their 
sources are considered in the following sections. 


President’s Inherent Powers.—The powers conferred upon 
a president by his mere assumption of the presidency of his corpora- 
tion—the powers inherent in the office—are few. The only power 
fully recognized is that of presiding at meetings of the board of 
directors, and even this power does not exist when, as is frequently 
the case, a chairman of the board is elected or appointed as the pre- 
siding officer of the board. It may, therefore, be said broadly that 
the president acquires no clearly defined powers or responsibilities 
by the mere fact of his election to, and assumption of, the office of 
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president, and this is the rule generally recognized by the courts. 
His authority must come from the express provisions of charter or 
by-laws, from resolutions by the board of directors, by implica- 
tion, or from an assumption of powers and duties by the president 
himself acquiesced in by his corporation. 

While the view that there are practically no powers inherent 
in the president’s office is held by thé courts of most of the states, 
in practice it is recognized that the president has certain more or less 
limited powers in case of the ordinary routine business of the 
corporation by virtue of his office, and this view is gradually winning 
its way in the courts. Thus, “he may, without any special authority 
from the board of directors, perform all acts of an ordinary nature, 
which by usage or necessity are incident to his office, and may bind 
the corporation by contracts in matter arising in the usual course of 
business,’ ? and when he so acts he will be presumed to have acted 
with authority.® 


President’s Apparent Powers.—Closely akin to the president’s 
inherent powers are his apparent powers. Usually the president of a 
company is made its general manager, in effect if not in title, and is 
given broad powers over the corporate business and affairs. It is 
difficult if not impossible for those dealing with the corporation to 
ascertain definitely whether the president in so doing is acting within 
his express powers. Accordingly, in practice when the president of 
a company assumes to act for it in all matters in the ordinary course 
of business and in the usual range of the power given the president 
by by-law provision, and the board of directors acquiesces or makes 
no protest, a third party dealing in good faith is justified in believing 
that the president’s apparent power is his real power, and the courts 
uphold the presumption.* When, however, the act of the president 
is outside the ordinary course of business, the president’s assumed 
power will not be implied and the corporation will not be bound.° 


President’s Express Powers.—The president’s express powers 
are usually found in the by-laws alone. The statutes are but little 


1 Potts v. Wallace, 146 U. S. oe, Bosh perurat v. Riverland Co., 5 Fed. (2d) 676. 
2 Mausert v. Feigenspan, 68 N. J. Eq. 671, 679. : 
8 Gluck v. Bedford, etc. Co., 195 App. Div. (N. Y.) 493; Quigley v. Macqueen Co., 
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concerned with the president’s status or duties, beyond the very 
common requirement that he be one of the officials to sign stock cer- 
tificates and, in some states, a requirement that he sign certain cor- 
porate reports, and the requirement found in a great majority of the 
states that he must be chosen from among the directors—this, be- 
cause, as the presiding officer of the board, he should be a member 
of that body. The charter will occasionally prescribe the presiden- 
tial duties, or certain of them, but, as stated, it is in the by-laws that 
the president’s express powers and duties will usually be found. 

In many cases the by-law provisions relating to the president 
are drawn to fit the circumstances of the particular corporation 
rather than to conform to any general standard, and presumably, 
this accounts for the materially varying provisions found in the by- 
laws of the great corporations of the country. Thus in the Ameri- 
can Telephone & Telegraph Company the president is the chief 
executive officer of the company, while the chairman of the board is 
merely its presiding officer, with no powers or duties beyond this. 
In the United States Steel Corporation, on the other hand, the chair- 
man of the board is the chief executive officer of the corporation, and 
subject to the board of directors and finance committee, in general 
charge of its affairs, while the president is given specified and 
comparatively limited responsibility. 


By-Law Provisions Relating to President’s Powers.—The 
following quotations from the by-laws of some of the leading cor- 
porations of the country show that the general conception of the 
president’s duties—varied occasionally by the substitution of the 
chairman of the board, as in the case of the United States Steel 
Corporation mentioned above—is that of a general manager, very 
fully in charge of the business and affairs of his company and sub- 
ject only to the board of directors and the executive committee, where 
such a committee exists. Where necessary to a full understanding of 
the status and relations of the president, provisions relating to the 
chairman of the board and other corporate officials are also given. 


The chairman shall preside at the meetings of the stockholders, the 
board of directors and the executive committee. 

The president shall be the chief executive of the company, and in the 
absence of the chairman shall perform the duties of the chairman.® 


6 By-laws, Am. Tel. & Tel. Co., Art. IV. 
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Section 2. Powers and Duties of the Chairman of the Board. The 
chairman of the board of directors shall be the chief executive officer of 
the corporation and, subject to the board of directors and finance com- 
mittee, shall be in general charge of the affairs of the corporation. He 
shall preside at all meetings of stockholders and of the board of direc- 


tors; and by virtue of his office shall be a member of the finance com- 
mittee. 


Section 3. Powers and Duties of the President. In the absence of 
the chairman of the board and chairman of the finance committee, the 
president shall preside at all meetings of the stockholders and of the 
board of directors. Subject to the board of directors and the finance 
committee, he shall have general charge of the business of the corporation 
relating to manufacturing, mining and transportation and general opera- 
tion. He shall keep the board of directors and the finance committee and 
the chairman of the board and the chairman of the finance committee 
fully informed, and shall freely consult them concerning the business of 
the corporation in his charge. He may sign and execute all authorized 
bonds, contracts, checks or other obligations in the name of the corpora- 
tion, and with the treasurer or an assistant treasurer may sign all cer- 
tificates of the shares in the capital stock of the corporation. He shall 
lo and perform such other duties as from time to time may be assigned 
to him by the board of directors.” 

The president shall preside at all meetings of the stockholders and in 
the absence of the chairman of the board of directors, at all meetings of 
the directors. He shall have power to sign certificates of stock, to sign 
and execute all contracts and instruments of conveyance in the name of. 
_the corporation, to sign checks, drafts, notes and orders for the payment 
of money, and to appoint and discharge agents and employees, subject to 
the approval of the board of directors. He shall have general and active 
management of the business of the corporation, and shall perform all 
the duties usually incident to the office of president.* 


Section 3. The chairman of the board shall preside at all meetings of | 
the stockholders and of the board of directors at which he shall be present, 
shall appoint all committees not otherwise ordered by the by-laws, by the 
board of directors or by the executive committee, and shall have such 
other duties as from time to time may be assigned to him by the board. 


Section 4. The chairman of the executive committee shall preside at 
all meetings of the executive committee at which he shall be present and, 
in the absence of the chairman of the board, shall preside at meetings of 
stockholders and of the board of directors at which he shall be present. 
In the absence or inability of the chairman of the board, and subject te 
control by the board of directors and the executive committee, the chair- 


7 By-laws, U. S. Steel Corporation, Art. IV. 
8 By-laws, General Motors Corporation, Art. V, sec. 3. 
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man of the executive committee shall have supervisory power and 
authority over the business and affairs of the corporation and over all 
its officers. The executive officers shall be entitled to call upon him for 
assistance and advice in the management and operation of the affairs of 
the corporation and he shall perform such other duties as may be assigned 
to him from time to time by the board of directors, or by the by-laws. 


Section 5. In the absence of the chairman of the board and the 
chairman of the executive committee, the president shall preside at all 
meetings of stockholders and of the board of directors at which he shall 
be present. He shall have direct supervision and authority over the 
affairs of the corporation. He shall make a report of the operations of 
the corporation for the preceding fiscal year to stockholders at their an- 
nual meeting and shall perform such other duties as are incident to his 
office or are properly required of him by the board of directors or the 
executive committee.® 


Section 2, President: The president shall preside at all meetings of 
stockholders and directors and shall have power to call special meetings 
of the stockholders and directors, for any purpose or purposes; he shall 
appoint and discharge, subject to the approval of the directors, employees 
and agents of the corporation, prescribe their duties and fix their com- 
pensation, and shall make and sign bonds, mortgages and other contracts 
and agreements in the name and behalf of the corporation, except when 
the board of directors by resolution instructs the same to be done: by some 
other officer or agent; he shall, when so authorized by the board of 
directors, affix the seal of the corporation to any instrument requiring 
the same, and the same, when so affixed, shall be attested by the signature 
of the secretary or an assistant secretary or the treasurer or an assistant 
treasurer, or such ofhcer or agent as may be designated by the board; he 
shall see that the books, reports, statements and certificates required by the 
statute under which the corporation is organized or any other laws ap- 
plicable thereto are properly kept, made and filed according to law. He 
shall be ex officio a member of all standing committees and shall generally 
do and perform all acts incident to the office of president, or which are 
authorized or required by law. He shall see that all orders and resolutions 
of the board of directors are carried into effect subject, however, to the 
right of the directors to delegate any specific powers except such as may 


by statute be exclusively conferred upon the president to any other officer 
or officers of the corporation.” 


The foregoing by-law provisions were all drawn for corporations 
of the largest size. For smaller corporations it would be advisable 
to specify with equal clearness the powers and duties of the presi- 


® By-laws, Dodge Bros., Inc., Art. IV. 
10 By-laws, Loew’s, Inc., Art. IV. 
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dent, as there are even more likely to be misunderstandings and 
conflicts among the officers of such corporations." 


President as General Manager.—The position of general man- 
ager of a corporation is one of somewhat indeterminate powers, 
depending upon the phrasing of the by-law or resolution by which 
his powers are conferred. Usually, in the absence of evidence to the 
contrary, the term is presumed to mean the officer or person who has 
general control of the affairs of a corporation and who, from the 
operating standpoint, may be considered its principal officer. 

The president is usually given more or less of the powers of a 
general manager, and in such cases his powers as general manager 
are those expressed in the by-law or resolution under which he holds 
and these are not usually enlarged by the fact that he is also presi- 
dent. Frequently, where the by-law provisions are not definite, or 
at times regardless of by-law provisions, the president exercises the 
powers of a general manager, in some cases usurping almost all the 
powers of the board. In such cases, the corporation acquiescing, the 
president’s “apparent powers,” as stated in a preceding section, be- 
come his real powers and what he does is binding upon the 
corporation.’ 


President’s Assumption of Office.—There is usually but little 
formality attendant upon the president’s assumption of office. 
Ordinarily the by-laws and sometimes the statutes, prescribe that the 
officers of a corporation shall hold office until the election and ac- 
ceptance or assumption of office of their duly qualified successors. 
In the absence of such provision, they would still hold over till the 
acceptance of their duly qualified successors, as a matter of common 
law. The retiring president, if he is presiding officer at the meeting 
at. which his successor is elected, if such successor is present and 
ready to take up the duties of his office, usually makes way at once 
for the president-elect. If, however, the president-elect is not present, 
or is not ready to act, the presiding officer continues in the exercise 
of his official duties till the end of the meeting, and thereafter until 
the president-elect in some way signifies his readiness to take up the 
duties of his office. 


11 For by-law provisions relating to the president and suitable for smaller corporations, 
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If the newly elected president is not present at the meeting at 
which he is elected, it is the duty of the secretary to notify him of his 
election. 

In the larger corporations, more or less newspaper publicity is 
usually given to the election and installation of a new president. 
In the smaller corporations notice may be sent to those with whom 
the corporation deals, to its depositaries, and to others interested, but 
under ordinary circumstances no official notice beyond this is cus- 
tomary or necessary. 


President’s Relation to Executive Committees.—Under the 
usual organization of the larger corporations, the president is ex- 
pressly subordinated to the board and to the executive committee. 
“The president shall be the chief administrative officer of the com- 
pany, and he shall have the general management and discretion, sub- 
ject to the authority of the board of directors and of the executive 
committee, of the company’s business and affairs... .”’1 The 
president is, however, always a member and frequently the presiding 
officer of the board of directors, and practically always a member and 
usually the presiding officer of the executive committee. Therefore, 
while he is subject to the board and to the executive committee and 
must obey their instructions, he is influential in their proceedings 
and in the closest possible touch with what they do. In the majority 
of cases their acts are in furtherance of the president’s wishes and 
policies. It is but seldom that there is any serious conflict between 
the president and these higher authorities. 


The Vice-Presidents.—It is usual in the organization of a 
corporation to provide for one or more vice-presidents, ranked, in 
case more than one is provided, as first, second, third, and so on, 
Their duties are a matter of by-law provision, but almost invariably 
the first vice-president assumes the duties of the president in his 
absence, inability, or refusal to officiate, or in case the office of presi- 
dent becomes vacant. In any such case the vice-president acts with 
the same authority as the president, and this is true though the 
charter and by-laws of the corporation do not so specify, so long as 
they do not expressly or by implication prohibit.14 In some cases, 
however, the by-laws limit the duties of the vice-president to those 


18 By-laws, Commonwealth Edison Company, Art. V, sec. 2. 
14 Aaronson v. David, etc. Co., 26 Misc. (N. Y.) 658; Smith v, Smith, 62 Ill. 493. 
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of a presiding officer in case of the absence or inability of the presi- 
dent, and the by-law provision is then the measure of his power. 

Outside of the powers conferred upon him by charter or by-laws, 
or by the board of directors, the vice-president has no power to act 
for the corporation or to bind it in any way, unless he properly 
assumes the authority and duties of the president. That is, there are 
no powers inherent in the position of vice-president, save that of 
assuming the position of the president in case of his absence or other 
disability.” The power of a vice-president does not depend upon his 
title, for his function differs according to the provisions of the by- 
laws or according to the use and practice of his particular company. 

The vice-president may be, of course, and frequently is, given 
special duties at times of great importance, and in such case he 
is fully empowered to act for and bind the corporation within the 
scope of his real or apparent authority. 

At times the number of vice-presidents is increased merely to 
afford honorary positions for members of the board, no duties be- 
ing assigned, save perhaps that of taking the place of the presi- 
dent in the absence or disability of both that officer and of all 
vice-presidents of higher rank. Heads of departments are some- 
times made vice-presidents to “tie’ them into the business more 
firmly or as a “broadening” measure, tending to avoid the friction 
and the jealousies that so often exist between departments. In the 
smaller corporations the duties of the vice-president are sometimes 
assigned to the treasurer or he is elected as vice-president and 
treasurer. : 

The vice-presidents, more than the president, depend upon the 
special conditions of their corporation for the powers and duties 
assigned them, and these powers and duties are assigned more 
frequently by resolutions of the board than are the powers and duties 
of the president. Thus, the by-laws of the United States Steel 


Corporation 1° provide as follows: 


Section 4. Vice-Presidents: The board of directors may appoint a 
vice-president or more than one vice-president. Each vice-president shall 
have such powers and shall perform such duties, as may be assigned to 
him by the board of directors or the finance committee. 


45 Morris v. Griffith, etc. Co., 69 Fed. 131; Shavalier v. Grand Rapids Bark, ete. Co., 
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Under this by-law provision two vice-presidents of the United 
States Steel Corporation are in office at the present time. It is to 
be noted that in the United States Steel Corporation the chairman 
of the board presides at meetings of both directors and stockholders, 
and not until the absence of both the chairman of the board and the 
chairman of the finance committee, does the president become the 
presiding officer. As to this function he is, practically, second 
vice-president. 

In Dodge Brothers, Inc., the by-laws relating to the vice-presi- 
dent provide for the appointment of one or more vice-presidents 
“who need not be directors,” their special duty being “to perform 
the duties and exercise all the functions of the president in his 
absence or inability to act,” 17 and further they “shall have such other 
powers and perform such other duties, as may be assigned to him or 
them by the board of directors, the executive committee, or the chair- 
man of the executive committee or the president.” 

The by-laws of the Commonwealth Edison Corporation provide 
for “four or more vice-presidents of equal rank” and the duties of 
the vice-presidents are presented in some detail as follows: 18 


Section 3. The vice-presidents shall, under the supervision of the 
president, and subject also to the authority of the board of directors and 
of the executive committee, assist the president in the general management 
and direction of the business and affairs of the company. They shall have 
such further and specific powers and duties as may at any time be pre- 
scribed for them by the board of directors, or by the executive committee, 
or by the president with the approval of the board or of the executive 
committee; and unless and until otherwise so prescribed, one of the four 
vice-presidents primarily provided for shall be in charge of the contract, 
the operating, the construction and the electrical departments; one shall 
be in charge of the purchasing, the stores, the transportation and the 
statistical departments; one shall be in charge of finances, securities and 
claims, with supervision over the secretary and the treasurer and their 
departments; and one shall be in charge of accounting, with supervision 
over the auditor and the auditing department. 


As stated, in some cases the number of vice-presidents is large. 
General Motors Corporation, for instance, has no less than nineteen 
vice-presidents; the various divisions or “groups” of the business 
having each a vice-president at its head. 


17 By-laws, Art. IV, sec. 6. 
18 By-laws, Art. V. " 
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THE SECRETARY 


Powers and Duties of the Secretary.—The secretary of a 
corporation is its recording officer. Under the usual corporate 
organization the responsibility of sending out notices of both direc- 
tors’ and stockholders’ meetings, regular and special, is his, and it is 
his duty to attend these meetings and to write up their minutes. 
He is also the usual custodian of the corporate seal, and he performs 
such other duties as may be incident to his office or be assigned him 
by charter, by-laws or, within the limits of its authority, by the . 
board of directors. He has no inherent power to act for the cor- 
poration or to bind it by contract.} 

The secretary may, of course, be employed by the corporation 
in other capacities, and his powers and duties in such other capacity 
depend upon the terms of his employment and are not affected in any 
way by the fact that he is secretary as well. 

In the smaller corporations the offices of secretary and treasurer 
are frequently combined in one person. 


Statutory Provisions Relating to the Secretary.—The 
statutes in a majority of the states list the necessary corporate officials, 
and the secretary appears among them. In some few states the 
statutes provide specifically that the secretary shall be the recording 
officer of the corporation, and in some states the statutes provide 
that he shall be sworn to the faithful performance of his duties. In 
a number of the states it is provided that various reports shall, or 
may, be signed by the secretary, either alone or in connection with 
other officers. In Arkansas and in Michigan the secretary must 
reside within the state. In Porto Rico he must be a shareholder. 
Speaking generally, however, the statutes are but little concerned 
with the secretary, leaving his official duties to be prescribed by the 
charter, by-laws, usage, or the action of the directors. 


By-Law Provisions Relating to the Secretary.—The charter 
but seldom prescribes powers or duties for the secretary, and the 


1 Aetna Casualty, etc. Co. v. Am. Brewing Co., 208 Pac. 921; Am. Cong. Assn. uv 
Abbott, 252 Mass. 535. 
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usual source of his authority is found in the by-laws, supplemented 
as needed by action of the board of directors. The duties usually 
assigned to the secretary are much the same in the various companies. 
Variations are found, as where occasionally the secretary is put in 
charge of the accounting records of the company and is given a cer- 
tain measure of the treasurer’s duties. Thus the by-laws of the Pacific 
Gas & Electric Company ” provide as follows: 


The secretary shall keep, or cause to be kept, proper account books and 
supervise the keeping thereof, .... 

The secretary may receive moneys belonging to or paid unto the cor- 
poration and give receipts therefor, but shall deposit such moneys with the 
_ treasurer of the corporation or with one or more solvent banks or bankers 
to be designated by the board of directors. 


Other peculiar requirements may be found but they are not fre- 
quent, and where they do occur, are dictated by conditions affecting 
the particular corporation. 

The following provisions relating to the secretary are taken from 
the by-laws of corporations of world-wide prominence: 


The secretary shall send notice to the stockholders of all annual and 
special meetings, and to the directors of all regular and special meetings 
of the board, except the meeting held immediately after the annual meet- 
ing of the stockholders; and he shall perform such other duties as may 
be required of him by the president or board of directors, and such as 
usually appertain to the office of secretary. 

The secretary or in his absence an assistant secretary shall keep an 
accurate record of the proceedings of the board of directors and of the 
executive committee, and of all meetings of stockholders, and shall have 
the custody of the seal of the company and affix it to all instruments re- 
quiring. the seal.* 


This by-law, while unquestionably sufficient for the needs of one 
of the largest corporations in the world with its well worked-out and 
closely knit organization, would not serve so well for a small corpora- 
tion where officials’ duties must or should be more closely defined. 
The provisions which follow would be found more adequate. A 
statement of the secretary’s duties, even better adapted for a small 
corporation, will be found in the by-law form presented in another 
portion of the present volume.* 

2 Art. X, secs. 


4, 6. 
3 By-laws, Am. Tel. & Tel. Co., Art. X, secs. 1, 2. 
4See Form 88. 
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It shall be the duty of the secretary to notify the members thereof of 
all meetings of the board of directors; to attend such meetings where 
practicable; keep true records of the votes at elections and all other 
proceedings; attest such records after every meeting by his signature; 
safely keep all documents and papers which shall come into his possession, 
and truly keep the books and accounts of the company appertaining to his 
office; and shall present statements thereof when required by the board. 
He shall keep books upon which transfers of stock may be made by any 
stockholder, or his attorney duly constituted in writing. He shall prepare 
new certificates upon the transfer of shares and surrender of the old 
certificates and keep a register of all certificates issued. The assistant 
secretary shall perform such of these duties as the directors may require.® 


The following by-law provision® covers with completeness the 
usual duties of the secretary: 


Section 4. The secretary shall attend all meetings of the board of 
directors and of the executive committee, shall keep a true and faithful 
record thereof in proper books to be provided for that purpose, and shall 
have the custody and care of the corporate seal, records, minutes and 
stock books of the company, and of such other books and papers as in 
the practical business operations of the company shall naturally belong in 
the office or custody of the secretary; or as shall be placed in his custody 
by order of the board of directors or of the executive committee or of the 
president. He shall also act as secretary of all stockholders’ meetings, 
and keep a record thereof, except as some other person may be selected 
as secretary by any such meeting, shall keep a suitable record of the ad- 
dresses of stockholders, and shall, except as may be otherwise required by 
statute, or by the by-laws, sign, issue and publish all notices required for 
meetings of stockholders, and of the board of directors, and of the execu- 
tive committee. Whenever requested by a requisite number of individual 
stockholders, or individual directors, to give notice for a meeting of stock- 
holders or of the board of directors, or of the executive committee, he 
shall give such notice, as requested, but the notice shall be given in the 
names of the stockholders or directors making the request, and their 
names shall be signed by him thereto. He shall sign all papers to which 
his signature may be necessary or appropriate, shall affix and attest the 
seal of the corporation to all instruments requiring the seal, and shall have 
such other powers and duties as are commonly incidental to the office of 
secretary, or as may be prescribed for him by the board of directors or by 
the executive committee or by the president with the approval of the 
board or of the executive committee. 


Occasionally the secretary is put under direct control of the board, 
his by-law powers and duties being assigned him “subject to the 


5 By-l Standard Oil Company of N. J., Art. V. 
6 Bie Commonwealth Edison Co., Art. V. 
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board of directors.” It is but seldom that this express and very 
complete subordination is found to be necessary. The secretary is 
an officer of the board, and it is his duty to facilitate its operations 
in every proper way, and it is but seldom, if ever, that he is in conflict 
with his board. Should such a situation arise, it would in most cases 
be quickly settled by the removal of the recalcitrant secretary and the 
appointment of another with a better appreciation of his place and 
duties. 


Standing Committee Requirements.—The secretary of the 
company is frequently, as indicated by the by-laws quoted, also the 
secretary of the standing committee. As these committees are made 
up of members of the board and their actions are intended to supple- 
ment those of the board, it is obviously advantageous, where prac- 
ticable, for the secretary of the board to be also the secretary of such 
committees. Where, however, two or more standing committees 
exist and are active, it may be found better for each committee 
to have its own recording officer. In such cases the by-laws usually 
leave to the committees the selection of their respective recording 
officers. 


Requirements as to Signatures.—By-laws should be full and 
explicit as to the powers and duties of the secretary in regard to 
signatures. ‘The corporate seal is customarily placed in his charge, 
though occasionally its custody will be given the treasurer. In a 
number of states the statutes require the signatures of president and 
treasurer to appear upon stock certificates. Where this require- 
ment does not exist, the by-laws usually provide that the signatures 
of the president and the secretary shall be affixed to stock certificates. 
In either case the secretary customarily affixes the corporate seal and 
he usually has charge of the issuance and record of stock so far as 
this is attended to by the corporate officials. 

The secretary's powers and duties as to signing contracts and 
other documents are entirely dependent upon the provisions of the 
by-laws, which will naturally reflect the conditions of the particular 
corporation. Usually the secretary signs with the president, but some- 
times the president signs alone or with the treasurer. At times the 
by-laws leave the signature to be decided in each important instance 
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by the board. When the secretary’s signature is not affixed to sealed 
contracts, it should appear on the instrument in attestation of the 
seal. 

The corporate records—save those pertaining more directly to 
financial matters—are usually placed in the keeping of the secretary, 
and he is, as a rule, called upon to prepare any statutory or other 
official reports not of a purely financial nature. 


Powers and Duties as to Meetings——The secretary’s dis- 
tinctive and important duty is to act as the recording officer of cor- 
porate meetings. Invariably he acts as such for meetings of direc- 
tors, almost always he acts in the same capacity for meetings of the 
stockholders, and usually, as stated, he is made secretary of one, at 
least, of the standing committees. 

As recording officer of the corporate meetings, it is the secretary’s 
duty to send out, in accordance with the by-law requirements, notices 
of all meetings, to provide the presiding officer with any data, docu- 
ments and stationery he may need, or that are likely to be needed 
by others present in the course of the meeting; to note and announce 
the presence of a quorum if a quorum be present; to have at the 
meeting and to read the minutes of such preceding meetings as may 
be necessary ; to record the proceedings of the corporate meetings and 
enter them in proper form in the minute book, and generally to assist 
the presiding officer and expedite the work of the corporate meetings 
as he may be able. 

The subject of minutes and the secretary’s duties in regard to 
them have been discussed in a previous chapter.’ It may be noted 
here that when acting as the recording officer of a meeting, the secre- 
tary is an officer of the meeting, that in case any question or situation 
out of the ordinary arises he is to be governed in his record by the 
instructions of the meeting and not by the requests or instructions of 
individuals, nor, unless the matter is left to his discretion, by his own 
conception of what should be done. 


Secretarial Practice in England.—The position of secretary 
of an incorporated undertaking is a far more important office in 
England than it is in this country. The following statement from a 
work prepared for the information of directors of English com- 


7Ch. 19, “Minutes of Meetings.” 
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panies § will give a fair idea of the secretary’s official position and his 
duties. 


The office of secretary is perhaps the most onerous and important in 
any company organization. In some companies the secretary’s duties are 
segregated from pure accountancy work and the latter is delegated to an 
accountant. . . . It is, however, frequently the custom for the secretary to 
combine the duties of accountant with his own. 

It will not be out of place to emphasize the dignity and importance 
attaching to the office of secretary at this point. The secretary is the 
agent of the company through whom practically all the important business 
of the company is carried out. The Articles frequently provide that all 
deeds sealed by the company shall be countersigned by him and it is his 
duty to bring all matters of import before the board, to deal with their 
orders, and to control the clerical work and staff. . . . The whole of the 
clerical staff should be subject to this officer in whose discretion all rules 
relating to the conduct of subordinates should remain. It is inadvisable, 
for instance, for a managing director to arrange that his own typist or 
clerk should be placed outside the jurisdiction of the secretary. ... 

The responsibility of the secretary for clerical work in the companies 
will vary according to circumstances. It is advisable to leave him in 
charge of all clerical staff whether employed in the works office or in 
the central accounting office... . Whatever arrangements of detail are 
found necessary for coordination between the factory and head account- 
ing office, the principle of control by the chief officer of the company, the 
secretary, should be observed. He alone is capable of judging the 
efficiency of the clerical staff and of economizing in, or adding to, the 
expenditure under this heading. 


Assistant Secretaries——In the larger corporations it is cus- 
tomary to appoint or elect assistant secretaries. Thus, in the by-laws 
of the American Telephone & Telegraph Company the following 
provision ® appears: 


Section 2. The directors may appoint one or more assistant secre- 
taries and one or more assistant treasurers, and such other officers and 
agents as the board may consider necessary. 


It is usual to provide in the by-laws that these assistant secre- 
taries shall have such powers and perform such duties as may be 
assigned them by the board or the executive or finance committee. 
In many cases the by-laws contain some such provision as the 
following: 


8 Colesworthy & Morris, Practical Directorship, pp. 17-10. 
® Art. VII. 
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Section 5. In the case of the death, absence or disability of the 
secretary, the duties of the office of secretary shall be performed by the 
assistant secretaries in the order of priority established by the board, 
unless and until the board of directors shall otherwise direct.” 


Assistant secretaries are usually entirely unnecessary in small 
corporations or even corporations of moderate size. In such corpora- 
tions the meeting of directors or stockholders, as the case may be, 
would, in the absence or other temporary disability of the secretary, 
appoint someone to serve in his stead. 


10 By-laws, Loew’s Incorporated, Art. IV. 


CHAPTER 31 
THE TREASURER 


Powers and Duties of the Treasurer——A discussion of the 
general duties, powers and liabilities of the officers of a corporation 
will be found in earlier chapters. The present chapter and the 
chapter which follows deal with those powers, duties and liabilities 
that belong more particularly or solely to the office of the treasurer. 

The treasurer is the official custodian of the corporate funds,’ 
and his primary duty is to receive them, care for them, and disburse 
them. The other duties assigned to him are usually in some way 
connected with or related to this primary duty. 


Source of the Treasurer’s Authority.—The by-laws are al- 
most invariably the source from which come both the powers and 
the duties of the treasurer. Statutes rarely specify his duties. In 
New Jersey, Pennsylvania and a few other states the treasurer is 
required by statute to give a bond, and in Pennsylvania the treasurer 
must keep the moneys of the corporation “in a separate book account 
to his credit as treasurer’; but, broadly speaking, the whole matter 
of the treasurer’s duties is left to the discretion of the corporation. In 
states where the statutes permit special charter provisions, the treas- 
urer’s duties may be specified therein, but such regulations properly 
belong in by-laws and are almost invariably found there. 

In the care and management of the corporate funds and for the 
discharge of any duties connected therewith, the treasurer is the 
active agent of the corporation and of its governing body, the board 
of directors. He is, therefore, subject to the direction of this board 
in all such matters, except in so far as his powers and duties have 
already been prescribed by higher authority. 

If no provision as to the powers and duties of the treasurer is 
found in the charter or by-laws of the corporation, the directors, as 
an incident of their general control of the corporate affairs, are fully 
competent to determine these powers and duties and to authorize 
the treasurer to do whatever is properly required. 


1 Laurel Springs Land Co. v. Fougeray, 57 N. J. Eq. 318. 
306 


Ch. 31] THE TREASURER 307 


By-Law Provisions Relating to the Treasurer.—In the dif- 
ferent corporations by-law provisions relating to the treasurer agree 
fairly well as to their general requirements. They vary, however, 
in details and as to the fulness with which the general powers and 
_ duties of the treasurer are set forth. The provisions that follow are 
representative. Some of the requirements, as will be noted, are 
unusual and due to conditions existing in the particular corporation. 

As in the case of its provisions relating to the secretary, given 
in the preceding chapter, the following by-law provisions 2 detailing 
the duties of the treasurer are brief and to the point. Usually a 
fuller statement will be found preferable. 


Section 1. The treasurer shall receive all the funds of the company, 
and shall disburse them under the direction of the board of directors or 
of the executive committee. All checks shall be signed by him as treasurer 
or by an assistant treasurer as such. 

Section 2. He shall keep full and regular books, showing all his 
receipts and disbursements, which books shall be open at all times to the 
inspection of the president or of any member of the board of directors; 
and he shall make such reports and perform such other duties as the 
president or the board of directors may require. 

Section 3. He shall deposit all moneys received by him, in the 
corporate name of the company, with such depositaries as shall be 
designated from time to time by the board of directors, 


In the by-laws of the Standard Oil Company of New Jersey® 
the requirements as to the treasurer, which follow, are set forth in 
more detail. The provision that the duties of the treasurer may be 
assigned to other officers by resolution of the board is unusual. 


It shall be the duty of the treasurer to keep and account for all 
moneys, funds, and property of the company which shall come into his 
hands, and he shall render such accounts and present such statements to 
the directors as may be required of him. He shall deposit all funds of 
the company which may come into his hands in such bank or banks as the 
directors may designate, he shall keep his bank account in the name 
of the company and shall exhibit his books and accounts to any director 
upon application at the office during ordinary business hours; he shall 
endorse for collection the bills, notes, checks and other negotiable instru- 
ments received by the company; he shall sign all bills, notes, checks or 
negotiable instruments of the company, and all certificates of stock; and 
shall pay out money on the business as the corporation may require, tak- 
ing proper vouchers therefor, provided, however, that the directors shall 


2 By-laws, Am. Tel. & Tel. Co., Art. IX. 
3 By-laws, Art. VI. 
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have power by resolution to delegate any of the duties of the treasurer to 
other officers; and to provide by what officers all bills, notes, checks, 
vouchers, orders or other instruments shall be signed. 


The following provision from the by-laws of the United States 
Steel Corporation * goes into even greater detail. 


Section 6. Powers and Duties of Treasurer. The treasurer shall 
have custody of all the funds and securities of the company which may 
have come into his hands; when necessary or proper he shall indorse on 
behalf of the company, for collection, checks, notes, and other obligations, 
and shall deposit the same to the credit of the company in such bank or 
banks or depositary as the board of directors or the finance committee may 
designate; he shall sign all receipts and vouchers for payments made to 
the company; jointly with such other officer as may be designated by the 
finance committee, he shall sign all checks made by the company, and shall 
pay out and dispose of the same under the direction of the board of 
directors or of the finance committee; he shall sign with the president, 
or such other person or persons as may be designated for the purpose by _ 
the board of directors or the finance committee, all bills of exchange and 
promissory notes of the company; he may sign, with the president or a 
vice-president, all certificates of shares in the capital stock; whenever 
required by the board of directors or by the finance committee, he shall 
render a statement of his cash account; he shall enter regularly, in the 
books of the company, to be kept by him for the purpose, full and 
accurate account of all moneys received and paid by him on account of the 
company; he shall, at all reasonable times, exhibit his books and accounts 
to any director of the company upon application at the office of the com- 
pany during business hours; and he shall perform all acts incident to the 
position of treasurer, subject to the control of the board of directors or 
of the finance committee. 

He shall give a bond for the faithful discharge of his duties in such 
sum as the board of directors or the finance committee may require. 


The treasurer is usually subordinated to the board of directors 
and to the finance committee. As will be noted, the by-laws just 
given provide for his removal without cause at the pleasure of the 
directors. For a small corporation the provision would seldom be 
advisable. 

The following by-law provision relating to the treasurer is very 
complete.> The provision making the treasurer also assistant secre- 
tary is unusual. 


Section 5. Powers and Duties of Treasurer. The Treasurer shall 
be the principal officer in charge of the accounts and accounting depart- 


4-Art. IV. 
5 By-laws, E. I. du Pont de Nemours & Co., Art. IV. 
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ment of the company, he shall have custody of all funds of the company 
which may have come into his hands, when necessary or proper he may 
endorse on behalf of the company for collection, checks, notes and other 
obligations, and shall deposit the same to the credit of the company in such 
bank or banks or depository as the board of directors or the finance 
committee may designate, he may sign all receipts and vouchers for pay- 
ments made to the company; jointly with such other person or persons as 
may be designated by the finance committee, he may sign all checks made 
by the company, and shall pay out and dispose of the same under the 
direction of the board of directors or the finance committee, he shall sign 
with the president, or vice-president, or such other person or persons as 
may be designated for the purpose by the board of directors or the finance 
committee, all debentures, notes and bonds of the corporation, he may 
sign with the president or a vice-president all certificates of shares in the 
capital stock; whenever required by the board of directors or by the 
finance committee he shall render a statement of his cash account; he 
shall enter regularly in books of the company to be kept by him for the 
purpose, full and accurate account of all moneys received and paid by 
him on account of the company, he shall have charge of the stock cer- 
tificate books, transfer books and stock ledgers of the company, he shall, 
at all reasonable times, exhibit his books and accounts to any director of 
the company upon application at the office of the company during business 
hours, and he shall perform all acts incident to the position of treasurer, 
subject to the control of the board of directors or of the finance com- 
mittee. By virtue of his office, the treasurer shall be an assistant secretary. 

He shall give a bond for the faithful performance of his duties in 
such sum as the board of directors or the finance committee may require. 


A provision not uncommon, but not appearing in any of the 
foregoing by-law provisions, places with the treasurer the custody 
of the corporate books and papers pertaining to his office and also 
any securities coming into the possession of the company. 

A provision sometimes brought into the by-laws provides for the 
return of the treasurer’s books and papers at the expiration of his 
incumbency of office. Thus the by-laws of a prominent corpora- 
tion provide that the treasurer “shall give the corporation a bond 
in such amount and with such surety as the board shall prescribe, 
for the faithful discharge of his duties and for the restoration to 
the corporation, in case of his death, resignation, retirement, or 
removal from office, of all books, papers, vouchers, money, or other 
property of whatever kind in his possession or under his control 
belonging to the corporation.” ® 


® By-laws, Loew’s Incorporated, Art. IV, sec. 6 (in part), 
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By-Laws Relating to Assistant Treasurer.—One or more as- 
sistant treasurers are usually found in the larger corporations. Thus 
the by-laws of the United States Steel Corporation’ provide as 
follows: 


Section 7. Assistant Treasurers. The board of directors or the 
finance committee may appoint an assistant treasurer or more than one 
assistant treasurer. [Each assistant treasurer shall have such powers and 
shall perform such duties as may be assigned to him by the board of 
directors, or by the finance committee. 


_A more detailed provision is found in the by-laws of Loew’s 
Incorporated,® as follows: 


Section 7. Assistant Treasurers. The board of directors may ap- 
point an assistant treasurer or more than one assistant treasurer. Each 
assistant treasurer shall have such powers and perform such duties as may 
be assigned to him by the board of directors. In the case of the death, 
absence or disability of the treasurer, the duties of the office of treasurer 
shall be performed by the assistant treasurers in the priority established 
by the board, unless and until the board of directors shall otherwise direct. 


The Books of Account.—The treasurer is the usual and, in the 
absence of express provision to the contrary, the only corporate 
officer to receive, receipt and care for the funds of the corporation 
and to disburse them as he may be instructed. So far his duties 
are clear. As the receiving and disbursing officer of the corporation, 
he must, as a matter of course, keep a record of these receipts and 
disbursements. Beyond this, as stated generally in connection with 
the powers and duties of officers, in the particular corporation the 
whole matter of the treasurer’s duties is in the discretion of the cor- 
porate authorities. The treasurer has no definite powers and duties 
that he can defend or retain if the stockholders and directors wish 
otherwise. In the case of the stockholders, they may, in all the 
states in which they adopt the corporate by-laws, impose their will 
as to the treasurer’s powers and duties by means of by-law provisions. 
If they do not do this, the matter rests in the discretion of the 
directors, and they determine the scope and the details of what the 

oar IV. 


® Second Ave. R. R. Co. 


Col ; Barb. san . 
N. H. 215; People v. Carter, Renan, 24) Barb. (N. Y.) 300; Pearson v. Tower, 55 


2 Mich. 668. 
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treasurer shall do. Usually the by-laws prescribe the treasurer’s 
general status and outline his duties, and the directors supplement 
this as may be needed. 

In smaller corporations the treasurer is usually either acting 
accountant or has direct control of the books of account and keeps 
his own special books as well. A knowledge of bookkeeping and 
of the financial duties connected with his office is then a necessary 
qualification. In the larger corporations the treasurer’s duties do 
not usually include the details of accounting. These devolve upon 
subordinate employees, or are perhaps relegated to an accounting 
department, leaving the treasurer free to devote his attention to the 
general supervision and management of the financial policies and 
affairs of his corporation. On the other hand, the treasurer is 
sometimes specifically designated as the officer in charge of the 
accounts and accounting, as in the by-laws of the E. I. du Pont 
de Nemours Company, quoted from earlier in the chapter. 

In many of the larger corporations the actual duties of the treas- 
urer are nominal, the usual duties of that official being assigned to 
assistants or to other officers or employees of the corporation. In 
such case the treasurer, as a rule, is selected because of his financial 
experience or responsibility, or connections, or for some similar 
reasons that make him a desirable incumbent of the office. 


Assumption of Official Duties.—The procedure and formali- 
ties when the newly elected treasurer assumes the duties of his office 
are simple. Usually he is required to give bond, and this must be 
done in accordance with the requirements of the particular corpora- 
tion before he may enter upon the active duties of his office. As 
soon, however, as he has qualified for his position by giving a satis- 
factory bond and complying with any other requirements of the 
corporation, he is ready and entitled to take possession of his office 
and begin the discharge of his official duties. 

An audit of the retiring treasurer’s books is usual and this relieves 
the incoming treasurer from any responsibility as to their condition. 
He takes them as they are, but must assure himself that the corporate 
funds and other property turned over to him by the retiring treasurer 
accord with the books. If he does not, his negligence in the matter 
may render him liable for any resulting loss to the corporation. 
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When the treasurer-elect is ready to assume the duties of his 
position, the secretary of the corporation should at once notify the 
depositaries in which the corporate funds are held, of the new 
treasurer’s election and assumption of office. The depositaries may 
require a certified statement, usually and best from the secretary, 
stating that the treasurer-elect is the duly elected treasurer of the 
corporation. If the corporate funds have been deposited in the 
name of the treasurer of the corporation, it will be necessary for 
them to be transferred to the treasurer-elect by check of the retiring 
official. If, however, the funds are deposited as they should be, in 
the corporate name, no such transfer is necessary. There is then 
no change in their nominal ownership, but merely a change in the 
officer by whom checks are drawn, and proper certification to the 
bank of this change with the treasurer’s signature is usually all that 
is required. 

Should the outgoing treasurer refuse to turn over to the treas- 
urer-elect any property that belongs to the corporation, the directors, 
or even the treasurer then in office may bring suit for its recovery. 
As a matter of course, the treasurer should give his predecessor a 
receipt for the corporate property turned over, or the fact that it 
has been turned over should be evidenced in such manner as is cus- 
tomary in the particular corporation. 


Formalities on Giving Up Office-—When the treasurer relin- 
quishes his position, all properties of the company in his possession, 
including the books of account, should be surrendered to his suc- 
cessor or to such other party as may be designated by the board 
of directors. The incoming treasurer is the usual and proper party 
to whom such property is delivered. The retiring treasurer should 
be given proper evidence that the corporate property in his custody 
has been so turned over. 

The corporate accounts are always the property of the corpora- 
tion. Sometimes in the smaller corporations the books in which 
these accounts are kept have been purchased by the treasurer per- 
sonally and he therefore claims their ownership. As a matter of law, 
the treasurer must surrender the books in which the accounts are 
kept although these books have been purchased with his personal 
funds. He is entitled in such case to payment for the books, but 
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he cannot withhold them as a means of enforcing this payment or 
on the plea that they are his.1° 

In order to prevent any complications on this score, it is some- 
times provided in the by-laws that the accounts of the company shall 
be kept in books that are the property of the corporation. 


10 State v. Goll, 32 N. J. L. 285. 


CHAPTER) 32 


TREASURER’S OFFICIAL RELATIONS; THE COR- 
PORATE FUNDS 


Treasurer’s Official Relations 


Treasurer’s Relations to Finance Committee.—Nominally the 
finance committee is subordinate to the board of directors. It is, 
however, always composed of members of the board and generally 
of its best financiers, and the directors are usually and wisely content 
to leave the financial management of the corporation entirely in its 
hands. The finance committee is then practically the board of direc- 
tors so far as the finances of the corporation are concerned. The 
committee will naturally report to the directors at frequent intervals, 
but its reports, acts, and recommendations are usually sure of ap- 
proval in advance. In practice, a finance committee possessing the 
confidence of the board will direct the financial affairs of the corpora- 
tion from year’s end to year’s end without interference, and the 
allegiance, cooperation, and obedience the treasurer ordinarily owes 
to the directors is then transferred to this committee. 

If the treasurer is a member of the board of directors, he is 
usually a member, ex officio, of the finance committee and partici- 
pates in its proceedings. If, however, he is not a director, he cannot 
properly be made an active member of, the committee. This is, as 
already stated, because the committee exercises discretionary powers 
belonging to the board, which cannot be legally conferred upon a 
committee composed in whole or in part of members who are not 
directors. 

If the treasurer isa member of the finance committee, and par- 
ticularly if he is of some financial ability and standing himself, the 
direct and entire charge of the financial affairs of the corporation 
is likely to be left in his hands, the remainder of the committee 
acting merely in an advisory or authorizing capacity. Even where 
the treasurer is not a member of the committee but is a man of 
financial ability and standing, the financial matters of the corporation 
are, as a rule, left largely in his care. In such case he reports fre- 
quently and informally to the committee, either receiving authority 
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for the particular act or policy under discussion, or approval of his 
actions in matters that have already been consummated. . 

When the treasurer has not sufficient experience or ability to 
conduct the general financial affairs of the company to this extent, 
he works in close accord with the members of the finance committee, 
carrying out their instructions, consulting with them frequently, and 
at all times referring to them matters of importance, or such as 
may be beyond his immediate authority, ability or control. 

Since the finance committee practically takes the place of the 
board of directors so far as the corporate finances are concerned, it 
usually and naturally has all the authority of the board itself over 
the treasurer. The matter is, however, one that may be determined 
absolutely by the charter or by-laws. These usually and properly 
prescribe that the treasurer shall report to, and be controlled by, the 
finance committee. — 

The following by-law provision of the United States Steel Cor- 
poration? defines with much clearness the relations between the 
treasurer and the finance committee. 


The finance committee shall have special charge and control of ali 
financial affairs of the company. The president, the vice-presidents, the 
general, counsel, the treasurer, the comptroller and the secretary, and their 
respective offices shall be under the direct control and supervision of the. 
finance committee, and of its chairman when the committee is not in 
session. 


The general relation between the finance committee and the 
treasurer should be that of harmonious and effective cooperation. 
Both are working to the same end. ie., the best possible administra- 
tion of the financial affairs of the corporation, and there should be 
no conflict or friction between them. 


Treasurer’s Relations to Auditor and Comptroller.—In small 
corporations the treasurer is customarily, as stated before, the prin- 
cipal accounting officer of the corporation, and the auditor is merely 
an occasional officer called in for the purpose of investigating and 
passing upon the treasurer’s accounts. In such case his relation to 
the treasurer is temporary and needs no special discussion. The 
treasurer’s books are opened to the auditor, who examines them, 


1Art. IV, sec. 2 (in part). 
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checks up their statements, and reports his findings to the board. 
The treasurer will, naturally, furnish any proper information and 
assistance required by the auditor in the course of this examination 
and will facilitate his work in every way. 

In larger corporations, however, the conditions are materially 
different. Here the auditor, or comptroller as he is now more fre- 
quently designated, is one of the regular officials of the corporation, 
and his duties and the relations existing between him and the treas- 
urer depend entirely upon the respective duties of the two officials. 
These are usually set forth in the by-laws and vary in the different 
corporations. 

In large corporations the comptroller is the principal accounting 
officer, taking entire charge of the general accounting records. The 
actual receipt, custody, and disbursement of the funds and their gen- 
eral management remain with the treasurer. Detailed records of 
these receipts and disbursements as well as the general accounts of 
the corporation are kept in the accounting department under the 
comptroller’s supervision, the treasurer’s records also covering these 
items but in a less detailed way. 

In some corporations, accounts to be paid are authorized by 
the comptroller, are approved perhaps by some other officer, and 
the actual payment is made by the treasurer. In other cases the 
payments are for all practical purposes made by the comptroller, 
vouchers, duly signed and countersigned, being sent out to the parties 
to whom payments are due, and these vouchers being payable on 
presentation to some designated bank that acts for the treasurer. 
Or again, the voucher will be prepared or passed upon by the 
comptroller and perhaps by the official in whose department the 
obligation arises, and this voucher when signed by the treasurer 
becomes a check, honored upon presentation at the designated bank. 

The whole matter is one of adjustment, varying, as stated, in 
different corporations. In any case the comptroller and the treasurer 
usually have distinct departments, and while their accounts overlap 
in some measure as to cash received and disbursed, there is but 
little room for conflict between them. Each is independent of the 
other and exercises functions that should be distinct and so clearly 
defined that clashing is impossible.? 


2 See also Ch. 34, “Other Corporate Officers.” 
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The Corporate Funds 


Definition of “Corporate Funds.”—“Corporate funds” is a 
general term applied to the moneys belonging to the corporation, 
Technically the term “funds” includes securities as well as moneys, 
but used in connection with the treasurer’s work, it is customary 
to restrict its application to cash, sight drafts, checks, and similar, 
readily convertible paper. The general corporate securities, such as 
notes, time drafts, treasury stock, bonds, securities of other corpora- 
tions, etc., are also usually committed to the treasurer’s care but not 
under the designation “funds,” the provisions regulating the matter 
usually employing the phrase “money and securities,’ in order to 
avoid any uncertainty as to their scope. 


Status of Treasurer as to Corporate Funds.—In receiving 
and holding the corporate moneys the treasurer acts as the agent 
of the corporation. He must, therefore, safeguard them with all 
reasonable care, and use them only on account of and for the benefit 
of the corporation and in accordance with its instructions. So long 
as he acts within these limits, he is not responsible for any losses 
that may occur.? 

If, however, the treasurer fails to use reasonable care in his 
custody of the corporate funds, 1.e., the care that a prudent man 
of business would exercise in regard to his own funds, he will be 
liable for any resulting losses.* Also, if he disburses, uses or invests 
the corporate funds without authority, he is again liable if losses 
result, but should gains be made, these gains belong to the corpora- 
tion.® In other words, any profits resulting from the use of the 
corporate funds while in the treasurer’s care, belong to the corpora- 
tion regardless of whether such use be proper or improper. If 
losses result from proper use of the funds, the loss is the corpora- 
tion’s; but if the use be improper and the treasurer be responsible 
for this improper use of the funds, the loss is his. 

This same rule holds good where the treasurer privately employs 
corporate funds for his own benefit or account. If the transaction 
is discovered, the corporation can reclaim not only its funds but 
any resulting profit as well. If losses occur, the treasurer can be 


3 First Nat. Bank v. Bank, 77 N. Y. 320. 
4 Briggs v. Spaulding, 14x U. S._132. 
5 Redmond v. Dickerson, 9 N. J. Re. 507. 
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required to make these good and in addition, in either case, may 
be liable to prosecution for embezzlement. 

Such a condition occasionally occurs where the cashier or treas- 
urer of an institution uses its funds for speculative purposes, expect- 
ing to replace the borrowed funds from the returns of the venture, 
while any profits are to be retained as his own private gain. Usually 
no profits are made, and the discovery of the transaction involves 
the defaulting treasurer in disgrace and punishment. If, however, 
profits should be made, these profits are the property of the cor- 
poration, and if retained by the treasurer, his offense is twofold. 
Not only has he used and risked the corporate funds improperly, 
but he has stolen the resulting profits.® 


Collection of Corporate Funds.—Whether the treasurer is 
responsible for the collection of moneys due the corporation or not, 
is a matter determined entirely by the requirements or practice of 
the particular corporation. 

In the smaller corporations collections falling due in the ordinary 
course of business are within the usual province of the treasurer ; 
in the larger corporations the direct collection of these funds is not. 
All moneys received are turned over to the treasurer, but his respon- 
sibility as to collections is limited to such special collections as may 
be specifically assigned to him. 

While this is true, practice differs. Thus the by-laws of the 
American Telephone & Telegraph Company merely provide that 
the treasurer “shall receive all the funds of the company” ; the by-laws 
of the American Tobacco Company that he “shall have charge of 
the funds and securities of the corporation’; the by-laws of the 
Allied Chemical & Dye Corporation that he “shall have charge of 
and be responsible for the receipt, care, custody and disbursement 
of all the funds and securities of the Company”; the International 
Harvester Company that the treasurer shall have the custody of all 
the funds and securities of the company “which may have come into 
his hands.” On the other hand, the by-laws of the Allis-Chalmers 
Company specifically provide that the treasurer “shall attend to the 
collection of all accounts, bills receivable and other demands owing 
to the company,” and the by-laws of the Commonwealth Edison 
Company as specifically state that the treasurer “shall attend to the 


® Campbell v. Watson, 62 N. J. Eq. 306. 


Ch. 32] THE CORPORATE FUNDS 319 


collection, receipt, custody, and disbursement of the funds of the 
company.” 


Custody of Corporate Funds.—The treasurer’s responsibility 
for the corporate funds begins as soon as they are turned over to him, 
and continues until they are paid out on the corporate account or 
surrendered to his successor, or to some other properly authorized 
party. 

Usually the corporate authorities designate a-depository and 
require the treasurer to deposit the corporate funds therein. If 
not, it would still, as a rule, be the duty of the treasurer to deposit 
in a reputable bank the moneys coming into his hands, as an incident 
of the “reasonable care” properly required of him. 

Just how soon funds should be deposited after their receipt is 
a matter to be decided by conditions. Usually a routine for handling 
the corporate moneys and securities is established and the treasurer 
is governed by its rules. 

In the absence of any express provision or custom requiring 
daily deposits, small amounts of money might properly be held until 
a convenient time for depositing them, particularly if there were 
a suitable safe or vault at the treasurer’s disposal in which such 
funds could be kept. If, however, material amounts of money 
were received by the treasurer during banking hours, he would 
ordinarily be grossly negligent if they were not deposited the same 
day. If received after banking hours, they should be kept in the 
safest place at his command until they can be deposited on the next 
banking day. The temporary receptacle for such funds would natu- 
rally be the safe or vault used by the corporation for the preservation 
of its books, papers, and other valuables. Should the treasurer place 
his funds elsewhere, a very clear and satisfactory explanation of 
his reasons for so doing would be necessary to save him from liability 
in case of any resulting loss. 

In the larger or more active corporations considerable amounts 
of money are often kept over from day to day in the various funds 
or for special purposes, but they are kept under such conditions of 
safety as to render the risk negligible. Also, as this is done with 
intent, and with the knowledge and consent of all parties concerned, 
the treasurer is not liable even though losses occur. 

The general rule that the corporate funds should be deposited 
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promptly applies particularly in the case of checks. The check is 
merely an order for money, and if the treasurer accepts this order 
and does not present it promptly for payment, he is himself liable 
for any loss occasioned by the delay.” 


Disbursement of Corporate Funds.—The disbursement of the 
corporate funds is usually made under carefully prescribed condi- 
tions, and the treasurer can hardly incur liability in the exercise of 
this duty save as a result of gross negligence or downright fraud. 

Usually the by-laws provide that the corporate funds shall be 
paid out by the treasurer in accordance with the instructions of the 
directors, and the by-laws also usually prescribe the exact signature 
to the checks by means of which payments are made, and require 
that the treasurer shall take all proper receipts and vouchers. If 
the by-laws are silent, the directors have full power to make such 
rules as to disbursements as they deem proper. 

If neither by-laws nor directors’ resolutions make any provision 
as to the details of disbursements, the treasurer may then use his dis- 
cretion and need only observe the rules of ordinary business. These 
would require that payments of importance be made by check when- 
ever reasonably possible, and that receipts or vouchers be taken for 
all moneys paid out. 

In no event has the treasurer authority to make payments on his 
own initiative. The matter is one that belongs to the directors 
alone, and the treasurer has no right either to make a payment with- 
out their authorization, or to refuse a payment when it has been 
directed by them. 

In practice payments of corporate funds are customarily made 
by the treasurer without specific authorization, but these for the 
most part are not in violation of the stated rule. Occasionally the 
treasurer will, in an emergency or for special reasons, pay accounts 
without authorization of any kind, but he does this with intent, 
knowing that he is exceeding his authority but relying upon the 
acquiescence or express ratification of the directors. Usually, how- 
ever, his payments, when not specifically authorized, are either sanc- 
tioned by usage or custom, or are made under blanket instructions. 
Thus the treasurer may be instructed to pay a large sum total made 
up of numerous small items. Or perhaps certain routine obliga- 


“Smith v. Miller, 43 N. Y. 171; First Nat. Bank v. Bank, 77 N. Y. 320. 
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tions, as the payroll at the end of each week, will be paid as a matter 
of course, the treasurer relying entirely upon the implied authority 
of custom. And if he is permitted to make these routine payments, 
without direct authorization but for a considerable time and no one 
objects, he has the sufficient sanction of both usage and acquiescence. 

The treasurer’s responsibility for the correctness and validity 
of accounts paid depends upon the conditions. If bills are ordered 
paid by the directors, the treasurer ordinarily has no responsibility 
in the matter save for their proper payment, unless he is aware of 
doubtful or fraudulent circumstances connected with these accounts 
and not known to the directors. If, however, under a general 
authorization he pays accounts that later prove to be false or fraudu- 
lent, he may be held for any resulting loss. To escape it he must 
show that he was unaware of, and-could not have been reasonably 
expected to discover, the fraudulent nature of the accounts. 

The treasurer’s responsibility for the improper payment of divi- 
dends is considered in a later chapter.® 


Return of Corporate Funds.—As stated in the preceding chap- 
ter, at the conclusion of the treasurer’s tenure of office, it is his duty 
to turn over the corporate funds to his successor or to such other 
party as may be designated by the board of directors. If he does 
not do this voluntarily, their return may be enforced by legal action? 
If any deficiencies are discovered in the funds, the treasurer or his 
bondsmen must make them good, and if such deficiencies occurred 
through the treasurer’s wrong-doings, he may be liable to a criminal 
action as well. 


8 Ch. ror, “Payment of Dividends.” 
® Hunter v. Robbins, 117 Fed. Rep. 920. 
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THE TREASURER’S BOND 


Safeguarding the Corporate Funds.—In the smaller corpora- 
tions corporate funds are usually placed in the treasurer’s care with 
but little reservation, and in the absence of special protective pro- 
visions, the measure of their safety is the integrity and efficiency of 
the treasurer. If he is dishonest, they may be stolen; if he is careless, 
they may be lost. 

The safeguards that can be thrown around the corporate funds 
while in the treasurer’s custody are limited as to number. Usually 
he is required to deposit the company’s funds as soon as they come 
into his hands, and their withdrawal may be effected only by check 
signed and countersigned as required by charter, by-laws, or direc- 
tors’ resolution. Notes and drafts likewise usually require specified 
signature and countersignature. Regulations as to corporate loans, 
discounts, and other financial transactions may restrict his power. 
Audits of the treasurer’s books should be made from time to time. 
His character, standing, and financial responsibility always have 
much weight. 

It is obvious, however, that all this affords but partial protec- 
tion to the corporate funds, and still less to other property entrusted 
to the treasurer’s care. One further protective measure of im- 
portance exists and this is the treasurer’s bond, the most effective 
and most relied upon of all possible material safeguards. 

The treasurer’s bond is an instrument whereby the party or 
parties signing bind themselves within the limits of the bond to 
make good any losses the corporation may suffer from the negligence, 
dishonest acts, or wilful omissions of the treasurer. The obliga- 
tions of the bond are governed strictly by its terms, but the usual 
personal bond requires: 


1. The faithful performance of the treasurer’s duties. 
2. The safety of the corporate funds and other property en- 
trusted to his care. 
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3. Their due return on the expiration of his term of office, 
or at any prior time upon legal demand. 


_ Statutory Requirements as to Treasurer’s Bond.—In many 
states the statutes are silent on the subject of the treasurer’s bond. 
In a few states, notably New Jersey and Pennsylvania, the statutes 
require that the treasurer be bonded in such sum and with such 
sureties as the by-laws provide. In other states, as in New York, 
Colorado, Delaware, Massachusetts and [Illinois, the statutes are 
merely permissive and provide that security may be demanded of 
the treasurer. 

As to the stockholders, such statutory provisions do not increase 
their powers in any way, being merely a restatement of a power they 
already possess.1 They may, if they wish, provide in the by-laws 
that a bond shall be required of the treasurer, but they might do 
this with equal force if the statutes were silent. As to the directors, 
however, such statutes are of greater weight, giving them, in the 
silence of the by-laws, the unquestioned right to require a bond 
from the treasurer. On the other hand, as the statutes of these 
states are not mandatory, the directors may, if there is nothing in 
the by-laws to prevent, omit the treasurer’s bond if in their judg- 
ment it is not necessary, and if this is done in good faith they cannot 
be held liable in case of resulting loss to the corporation. 


Corporation Requirements as to Treasurer’s Bond.—As 
stated, irrespective of any statutory provision, the stockholders have 
full power at common law to require the treasurer to give a bond. 
Such a requirement might be, and sometimes is, incorporated in the 
charter, but is usually found in the by-laws. 

When the by-laws require a bond, they will sometimes specify 
its amount and the number of sureties, or perhaps provide instead 
that the bond of a reputable surety company shall be given. Usually, 
however, they merely direct that a bond shall be required of such 
amount and with such sureties as the board of directors may pre- 
scribe. Frequently they are merely permissive, stating that the board 
may require the treasurer to give a bond, all details being left to 
the board. A typical by-law provision in regard to the treasurer’s 
bond is that of the United States Steel Corporation,” which states 


1 Bank v. Cresson, 12 Serg. & R. (Pa.) 306; Lionberger v. Krieger, 88 Mo. 160, 168. 
2 Art. IV, sec. 6 (in part). 
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that “he shall give a bond for the faithful discharge of his duties 
in such sum as the board of directors or the finance committee may 
require.” 

In all cases where the by-laws require a bond of the treasurer, 
the directors have full power to prescribe any reasonable details not 
covered by the by-law provision. Should a bond not be required, 
or permitted, by statute, or charter, or the by-laws of the corporation, 
a question might arise as to whether the board would of its own 
authority have power to demand a bond of the treasurer. 


Nature of Treasurer’s Bond.—The treasurer’s bond is a for- 
mal undertaking of certain specified parties, or of a surety company 
by whom the bond is signed, that in the event of loss arising from 
the defalcation or other dishonesty of the treasurer, the surety or 
sureties will make good such loss up to the amount of their bond, 
When such a bond is given, it is signed by the treasurer and by his 
bondsmen, and in all cases the details of the liability involved are 
set forth in full in the instrument. 

Formerly personal bonds were the rule and the bondsmen were 
usually friends of the bonded official. Of recent years, however, 
responsible surety companies supply bonds of the kind and the per- 
sonal or individual bond has been almost superseded. The bond 
of a good surety company is always to be preferred. 

The personal bond is generally sweeping in its nature, covering 
any loss occasioned by neglect, defalcation or other dishonesty on 
the part of the treasurer, and also providing for the proper restora- 
tion to the company, when legally demanded or at the expiration 
of the treasurer’s term of office, of all moneys, papers, vouchers, 
documents, books of account, and other property belonging to the 
company, then in his hands. The surety company bond is much 
more restricted in its nature, the amount of liability being carefully 
limited and defined. 

In any case, the wording of the bond will affect and directly 
limit the extent of the sureties’ liability. Usually bondsmen are not 
held liable for accidents or honest mistakes of the principal, or for 
his inability to perform all the duties of his official position? But 
where the conditions of the bond provide that the principal shall 
perform all the duties of his office and that the sureties shall pay all 


8 Morris, ete. Co. v. Administratrix, 21 N. J. L. 100; Union Bank v. Clossey, 10 
Johns (N. Y.) 271; contra Am. Bank v, Adams, 12 Pick. (Mass.) 303. 
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damages or losses arising from any failure to perform such duties, 
the bondsmen may be held.* 


Amount of Treasurer’s Bond.—There is no rule as to the 
amount of the treasurer’s bond. Manifestly the matter is one that 
must be governed by the conditions of each special case. Its 
amount is supposed to be proportionate to the risk involved, but 
frequently it will be fixed haphazard, or at some arbitrary amount 
deemed sufficient. In some cases the cost of the bond will determine 
its amount. In all cases the bond should be adequate to cover any 
loss reasonably possible. — 

The treasurer of a corporation is usually a man of standing and 
character, and this will in itself have a direct bearing in lessening 
the amount of his bond. Also he is frequently of some financial 
responsibility and this will have weight, as the extent of the treas- 
urer’s liability is not limited by the amount of his bond. The bond 
is merely a crystallization of his liability, or a portion of his liability, 
in convenient shape for ready realization in case of loss for which 
he is responsible, and any property he may own is available beyond 
this, should the bond prove insufficient. Also some measure of safety 
—having its bearing upon the amount of the treasurer’s bond—is 
insured by the usual checks existing or placed upon the treasurer’s 
official actions, i.e., the general knowledge of the business and of the 
treasurer’s accounts and affairs possessed by the directors and other 
corporation officials, the accounts required to be kept, the periodical 
audits, the prompt deposit of funds, the countersignatures to checks, 
notes, drafts, etc. 

All this must be taken into consideration, as must also the gen- 
eral improbability that in event of the treasurer’s neglect or dishon- 
esty, all the corporate funds and property in his possession will be 
lost. The bond is usually but a small proportion of the amount 
entrusted to the treasurer’s care when this is at all considerable, 
and the ratio diminishes rapidly as the amount involved increases. 
For instance, the treasurer of some small corporation with a cash 
balance never exceeding a few thousand dollars, will frequently be 
required to give a bond for a thousand dollars or more. In this 
case the bond ranges from 25% to even 100% of the total risk. In 
a large corporation the percentage would be relatively much smaller. 


4Union Bank v. Thompson, 8 Rob. (La.) 227. 
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- Frequently, as stated, the cost of bonding has some weight in 
determining its amount. Under the personal bond this element does 
not enter in, but with the surety company bond the cost increases 
with the size of the bond and its amount will naturally be kept as 
low as prudence will permit. Sometimes, with penny-wise economy, 
its amount is fixed still lower. 


Personal Bonds.—As already stated, the bond given by the 
treasurer was formerly a personal bond signed by individuals. These 
individuals were usually friends of the treasurer who went on the 
bond merely as an accommodation to him and without expectation 
of compensation and equally without expectation of ever being called 
upon to meet its obligations. If, then, through the treasurer’s fault 
or misfortune, losses occurred and these friends were called upon 
to make good the undertakings of the bond, they naturally felt the 
demand to be a hardship. They were legally liable, but they did 
not feel the moral obligation of a just debt, and would delay payment 
as long as possible and in some cases evade it altogether, or perhaps 
be found unable to pay. The whole system was, and is, unsatis- 
factory and ineffective. The most that can be said for it is that 
at the time when it prevailed, it offered the best protection that could 
be had. 

The personal bond is still used to a limited extent, and when 
it is employed, the standing of the treasurer’s sureties or bondsmen 
becornes a matter of the first importance. It is obvious that the 
value of the bond rests not alone on the financial ability of the bonds- 
men but to a considerable extent upon their moral responsibility, and 
both their financial standing and their general character should, there- 
fore, when the bond is large, be subjected to a searching scrutiny. 
This is a matter entirely within the province of the directors. 
Usually the bondsmen of a corporation treasurer are personally 
known to the directors, and the desirability of these bondsmen may 
then be decided from the information in the possession of the 
directors without the necessity of special investigation. 

It need hardly be said that in case of a personal bond, the actual 
drafting of the instrument by which the treasurer’s bondsmen are 
held, should be done by careful and competent attorneys. A defective 
instrument might easily result in a total loss of the protection the 
bond was expressly intended to afford. 


—— 
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Surety Company Bonds.—The surety company bond is similar 
in its general nature to a personal bond; its carefully restricted lia- 
bility, and the fact that it is signed by a surety company instead of 
by individuals constituting the only material difference. The surety 
companies supplying these bonds are usually well-known and sub- 
stantial, and the conditions surrounding the issue of their bonds are 
such as to make the security afforded far superior within its limits 
to that of the ordinary personal bond. 

When a surety company bond is desired, the treasurer makes 
his application in prescribed form, specifying the amount required. 
The surety company then investigates the character and standing 
of the treasurer to decide whether he is a suitable person for the 
position and one who may be safely bonded. If he is accepted, a 
fee is paid the company according to the amount of the bond and 
the nature of the risk, and the bond is issued. 

The treasurer’s application to a surety company is formal. It 
usually involves a very complete statement of his past history and 
present condition, covering his social and business habits, standing, 
and connections, and giving. such details of his earlier and present 
life as will enable the surety company to judge of his fitness as a 
custodian of money and property. The applicant is also required 
to give a number of suitable references, i.e., people who, while not 
relatives, have been in a position to judge of the character and 
responsibility of the applicant. These references are communicated 
with and a written. statement as to the important features of the 
treasurer’s character, reputation, and past history is, if possible, 
obtained from each. The investigation is usually thorough and 
searching. If the applicant passes the ordeal successfully, the com- 
pany issues its bond in accordance with his application. In the case 
of a corporation treasurer, the surety company’s fees are sometimes 
paid by the treasurer himself and sometimes by the corporation. It 
would seem proper that the corporation should assume this expense, 
though no established rule prevails. 

Bonding by a surety company is, as has been said, a strictly 
business transaction. Before taking the risk the company makes a 
careful investigation and takes every proper precaution. Its fees 
are based on careful calculation and long experience and are an 
adequate payment for the risk assumed. A certain percentage of 
ioss is anticipated. Then, when loss does occur for which the 
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company is liable under its bond, there is seldom, if ever, any attempt 
on the part of a reputable and responsible surety company either to 
evade or delay payment of its obligation. 

Further, it may be said that the reputation and financial standing 
of the surety companies engaged in the business of bonding may 
be easily and satisfactorily ascertained; that there is usually neither 
trouble nor delay in payment when unquestioned obligations arise; 
that in case of doubt, necessitating legal proceedings in order to 
determine whether or not the bondsmen are liable, the courts con- 
strue the bonds given by surety companies much more strictly than 
in the case of bonds given by individuals, and, finally, that in spite 
of its limited protection and many conditions, the surety company 
bond has practically superseded the personal bond. 


Liability of Treasurer’s Bondsmen.—The contract of the 
bondsmen, or surety company supplying the treasurer’s bond, is an 
agreement to indemnify the corporation against loss accruing through 
the defaults of the treasurer. As stated, the treasurer joins with his 
bondsmen or with the surety company in signing the bond. This is 
not for the purpose of rendering himself liable to the corporation, for 
he is already liable for any derelictions, but for the purpose of saving 
his sureties unharmed as far as may be. In bonds prepared by the 
surety companies, the obligation of the surety company is usually 
made conditional upon the signing of the bond by the treasurer. 

If the bond is phrased “jointly and severally,” the bondsmen 
signing the instrument are each individually liable to the full amount 
of the bond, and in most states action in case of loss may, if desired, 
be commenced against the treasurer alone or against any one of his 
bondsmen, or against any or all of the parties at the same time.® 
In Massachusetts suit in such case must be brought against some 
particular surety or otherwise against all the obligors.6 As among 
themselves, however, each one of the bondsmen is responsible for 
iis individual proportion of any loss incurred and if payment is 
enforced from one bondsman, he is legally entitled to collect the 
pro rata amount due from each of his fellow bondsmen. 

Usually liability of a personal bond is limited to the amount 
actually and directly lost by the neglect or dishonesty of the treasurer. 


5 Poullain v. err 80 Ga, 27; McK Griffin, 60 Al i 
ae Mise, (N.Y) 6c8. 7; McKee v. Griffin, 60 Ala. 427; Trustees v. McBride, 
® Leonard v. Speidel, 104 Mass. 356. 
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In case the amount of such loss is less than the amount of the bond, 

the bondsmen are liable only for the loss actually incurred but are 
still held on the bond for any future losses and this liability con- 
tinues until the bond expires or until they have paid out the full 
amount of their obligation thereunder. If the loss is greater than 
the amount of the bond, the bondsmen are liable up to its full amount 
but not beyond, and upon payment of its amount the bond is ex- 
tinguished and of no further effect. In other words, the amount 
specified in the bond marks the limit of the bondsmen’s liability. 

When a bond is once executed, the bondsmen cannot, unless it 
contains a cancellation clause, withdraw or escape from its liability 
until the legal termination or prior cancellation of the bond. They 
may have reason to suspect the treasurer of dishonesty or careless- 
ness, or for other reasons may greatly desire to end their liability ; 
but this they cannot do unless with the consent of the corporation. 
They may neither cancel their obligation nor escape it.’ They can 
only wait until time works their relief or perhaps their ruin. A 
cancellation clause is, therefore, sometimes inserted in personal bonds, 
and always in surety company bonds, for the express purpose of the 
termination of the bond, if desired, before the end of the bonded 
period. 

The undertaking of a bond is an onerous one that should not 
be entered upon by individuals as lightly as is usually done. The 
expectation is, of course, that no loss will occur and no active obliga- 
tion fall upon the bondsmen. Instances showing the fallacy of this 
expectation are, however, numerous, and when liability does arise, 
the results are likely to be serious—too serious to justify the signing 
of a bond as a mere matter of friendship, when a few dollars will, 
as a matter of ordinary business, obtain a bond that is perhaps better 
from a responsible surety company. A personal bond is an imposi- 
tion on the individuals, and does not always safeguard the cor- 
poration. 

In case of doubt, or when legal proceedings are necessary to 
enforce the liability of bondsmen, the courts, as already stated, con- 
strue the bonds given by surety companies much more strictly than 
the bonds of individuals. The leniency shown the individual in this 
case arises from the fact that he generally takes no part in the writing 
of the instrument and does not profit from the transaction. He is in 


7 Stearns on Suretyship, sec. 119. 
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fact merely an accommodation party and is, therefore, entitled, in 
case of doubt, to the strictest construction in his favor.® 

In the case of a surety company, the reverse of all this is true. 
The company itself prepares the form of bond, carefully investi- 
gates and limits the risk it assumes, protects itself in every particular, 
and is paid adequately for its undertaking. Hence, when the courts 
pass upon such a contract, their construction in case of doubt is 
against the surety and in favor of the party seeking indemnity.° 


Termination of Treasurer’s Bond.—Unless the treasurer’s 
bond contains some clause providing that its liability shall continue, 
or terminate sooner, it runs to the end of the term of office for 
which the treasurer was elected. If the treasurer is re-elected, his 
existing bond, unless specifically so provided in the instrument, does 
not pass over to the new term but must be renewed.!° Also, if the 
election of officers fails and the treasurer holds over beyond the 
elected term, his bondsmen are not responsible for this hold-over 
term unless this continuing responsibility is clearly expressed in the 
bond." 

The death of the treasurer terminates his bond, as does like- 
wise his. peremptory or accepted resignation, provided in either case 
that all the corporate funds and other corporate property entrusted 
to him are returned. Also, if there is any material change in the 
duties and responsibilities of the treasurer, the old bond may be ter- 
minated or vitiated by the changed conditions, and in any such case 
a new bond should be required.'” 

It is to be noted that while the liabilities of a bondsman are 
limited to losses occurring during the term for which the bond is 
given, the bondsmen are not released entirely at the end of this period, 
but may still be held for any defalcation or loss that occurred during 
the bonded term, even though such loss were not discovered until 
long after this term expired. In other words, the bondsmen under- 
took to make good certain possible specified losses if they occurred 
during a certain specified time, ie., during the treasurer’s term of 


8 Stearns on Suretyship, sec. 2; Ulster Co. Sav. Inst. v. Ostrander, 15 App. Div. 
CN. Y.) 173; Ward v. Stahl, 81 N. Y. 406. 

® National Surety Co, v, McCormick, 268 Fed. 185; Am. Surety Co. v. Pauly, 170 
U. S. 133; Tarboro v. Fidelity Co., 128 N. C. 366. 

10 Citizens’ Loan Assn. v. Nugent, go N. J. L. 215; Savings Bank v. Hunt, 72 Mo. 
597; Ulster Co. Sav. Inst. v. Ostrander, 163 N. Y. 430. 

41 Brandt on Suretyship, sec. 191; Ulster Co. Sav. Inst. v. Young, 161 N. Y.. 23. 

? National, etc. Assn. v. Conkling, 90 N, Y. 116; Smith v. Molleson, 148 N. Y. 241. 
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office. If such losses do occur, the mere fact that they were not 
discovered till later, does not affect the liability of the bondsmen 
one way or the other, unless perhaps the bondsmen’s liability is then 
barred by the statutes of limitation, or some limitation has been 
imposed by the terms of the bond. It has been held that defalcations 
in three successive years under an original bond and two renewals 
were recoverable, although the total amount was greater than the 
liability of the bond for any one year.1? 


13 Campbell Milk Co. v. U. S. Fidelity & G. Co., 161 App. Div. (N. Y.) 738. 
® 


CHAPTER 34 


OTHER CORPORATE OFFICERS 


Chairman of the Board.—In the larger corporations it is a 
common practice to include among the executive officers a chairman of 
the board whose first function is to preside at meetings of that body. 
Frequently he is made the presiding officer of one or more of the 
standing committees as well. Usually also’ he presides over meetings 
of the stockholders. 

Outside his responsibilities as presiding officer, the duties of 
the chairman of the board are not well established, ranging from 
those of the chief executive officer of the company in direct charge 
of its affairs to a purely honorary position. The by-law provision 
establishing the status of the chairman of the United States Steel 
Corporation—together with the similar by-law provisions of some 
other corporations—will be found in a preceding chapter.t Other 
provisions of the kind are given below. 


The duties of the chairman of the board shall be to preside at all 
meetings and to advise with the executive officers of the company in 
respect to its business.” 


The chairman of the board of directors shall preside at all meetings 
of the stockholders and of the board of directors, and shall have super- 
vision of such matters as may be designated to him by the board of 
directors or the finance committee.” 


The chairman of the board shall be the chief executive officer of the 
company and shall preside at all meetings of the stockholders and direc- 
tors. He shall have power to call meetings of the board from time to time 
4s he shall think proper or when requested by a majority of the board.‘ 


The chairman of the board shall have general supervision of the busi- 
ness of the company and shall preside at all meetings of the board of 
directors, if present. 


The president shall be the chief executive officer of the company. 


1 Ch, 29, ‘‘The President.”’ 

2 By-laws, International Harvester Co., sec. 2. 

3 By-laws, Armour & Co., Art. VIII, sec. 4. 

4 By-laws, Standard Oil Co. of Nida, Bact, LOT. 

© By-laws, Western Power Co., Art. V, sec. 3 (in part). 
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The chairman shall preside at the meetings of the stockholders, the 
board of directors and the executive committee.* 


While a chairman of the board will be found among the execu- 
tive officers in most of the larger corporations, the rule is by no 
means invariable. Many important corporations, as the American 
Smelting & Refining Co., the Public Service Corporation of New 
Jersey, the North American Company and others of equal standing, 
make no provision for a chairman of the board. For the smaller 
corporations, a chairman of the board would be a useless addition 
to the official staff—unless as a purely honorary position. 

Where a chairman of the board exists as the presiding officer of 
the board, the general rule that the president of the company must be 
a member of the board is not so imperative. Even then, however, 
if he is to be the active executive of the company, it is better that 
he be a member of the board. As the chief executive officer he must 
of necessity be present at meetings of the directors, participate in their 
discussions and deliberations, and would naturally be called upon to 
preside in the absence of the chairman. 


Chairman of the Standing Committees.—In the larger cor- 
porations the by-laws usually provide for chairmen of the standing 
committees. Very occasionally, as in the case of the Allis-Chalmers 
Manufacturing Company, a chairman of the executive committee is 
listed among and elected as one of the executive officers of the com- 
pany. Frequently the chairman of the board or the president of the 
company is by by-law provision made chairman ex officio of one or 
both of the standing committees. In the United States Steel Corpora- 
tion, in General Motors Corporation, and in other large companies, 
the board of directors appoints or designates the chairmen of the 
standing committees. Occasionally the by-laws designate the treas- 
urer as the chairman of the finance committee. At times the organiza- 
tion of the standing committees, which would include the designation 
of their chairmen, is left to the committees either by express by-law 
provision, or by a failure to make any other provision, 

In some corporations the chairman of the executive or of the 
finance committee is authorized to act with more or less of the powers 
of his committee in the interim between committee meetings. Thus 
the by-laws of General Motors Corporation provide as follows: ‘ 


6 By-laws, Am. Tel. & Tel. Co., Art. VIII, sec. 1. 
7 By-laws, Art. IV, sec. 2, par. 3. 
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During the intervals between the meetings of the executive committee, 
the chairman thereof shall possess and may exercise such or the powers 
vested in the executive committee as from time to time may be conferred 
upon him by resolution of the board of directors. 


Managing Director——The managing director is frequently 
found among the executive officers of English corporations but only 
occasionally among the corporate officials in this country. The 
position and duties of the managing director though analogous are 
not so clearly recognized as those of the president. In some cases his 
duties are practically those of the general manager; in others he is 
given much of the power and many of the duties of the president. 
At times the position is in the nature of a compromise, the duties of 
the managing director being taken from those usually assigned the 
president and the general manager. 

The position of managing director is supposed to be more digni- 
fied than that of general manager. Its duties should be clearly pre- 
scribed by the by-laws in order to prevent possible conflicts of author- 
ity. This is the more necessary, as the duties of the position are 
not so definite or so well understood as those of the other officials, 
and custom cannot be relied upon to furnish missing details. 

The position of managing director in English corporations is 
thus defined: ‘‘A managing director is usually also an ordinary di- 
rector, who, besides having as an ordinary director to guide and 
govern the policy of the company, has, in his capacity as managing 
director, to perform certain executive functions. In so far as he 
performs these functions, he is simply an officer of the company, 
while in so far as he guides and governs the policy of the company, 
he is, with the other ordinary directors of the company, from one 
point of view, a trustee; from others, an agent or a managing 
partner,” § 


General Manager.—Frequently the president of the corpora- 
tion, or some other of the executive officials, is appointed general man- 
ager. The designated official then has the powers and duties of his 
executive position and, as well, the powers and duties that belong to 
him as general manager of the corporate business and affairs. In 
such case his powers and duties as an executive official, are not 
enlarged or changed in any way by his appointment as general man- 


8 Manual of the Chartered Institute of Secretaries, p. 118. 
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ager. As general manager he has certain prescribed powers and 
duties, and in addition to this he has the powers and duties of his 
elective office. 

The general manager is accounted an officer of the company— 
in contradistinction to the employees—only because he is selected 
by and usually reports to the board. At times he is instructed to 
report and act under the direction of the president. His position - 
generally differs materially from that of the other officials. If the 
by-laws did not specifically provide for the election of a general 
manager, the directors would have authority to appoint or employ 
such official and prescribe his duties and salary, just as they might 
employ any other necessary agent or employee of the company. 
In such case the usual laws and customs relating to employment would 
control. 

The position of general manager is an important one. When, 
as is frequently the case, the president of the company is also its 
general manager—in fact if not in name—the by-laws prescribe, and 
usually in some detail, the duties of his office. Reference to the 
by-law provisions defining the duties of the president in a preceding 
chapter ® will show how frequently the powers of a general manager 
are conferred upon the president. When the general manager is not 
selected from among the executive officers of the company, the by- 
laws seldom designate him as an officer of the company and do not 
concern themselves as to his powers and duties. These then depend 
upon his contract of employment, or if this is silent, upon usage and 
custom. 

When not defined by the by-laws or the contract of employment, 
“his powers are at least as broad and comprehensive as those of a 
general agent; and the general rule is that, in the absence of express 
restrictions on his powers, with actual or constructive notice thereof 
to persons dealing with him, an officer or agent of a corporation, in- 
trusted with the general management and control of its business, has 
implied authority to make any contract or do any other act which is 


necessary or appropriate in the ordinary business of the cor- 


poration.” 1° 


With the general manager, as in the case of any other corporate 
officer or agent, it is his apparent power that controls, and anything 


9 Ch. 29, “The President.” 
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within the powers of the corporation that the directors allow him 
to do to such an extent as to sanction it by acquiescence or as a matter 
of usage, is within his powers and binding on the corporation.** 


Auditor—Comptroller.—The terminology of accounting is far 
from exact, and the terms “auditor” and “comptroller,” or “con- 
troller,” as the title often appears, do not, therefore, indicate any 
fairly well-defined position in corporate or business organization. 
An officer termed the comptroller, or general auditor, or auditor, is 
usually found in the larger corporations, and the terms are used with 
much the same meaning. Thus in the by-laws of the American Smelt- 
ing & Refining Company * the duties of the comptroller are pre- 
scribed in somewhat unusual detail as follows: 


The comptroller shall be the chief accounting officer of the company. 
It shall be his duty to see that just, true, correct and suitable corporate 
check and bank books are kept, showing particularly all the moneys 
received, deposited, drawn and disbursed, for what, and from whom 
received; to whom and for what paid. He shall keep account of all the 
assets and liabilities of the company. It shall be his duty to see that all 
payments of money are duly authorized by the proper officials of the 
company. He shall be the custodian of the investment securities and other 
evidences of the assets of the company and of all contracts. He shall 
render such accounts and present such statements to the directors and the 
finance committee as may be required of him.and shall perform such 
further duties as the board of. directors may prescribe. He shall, if 


required, give a bond with sureties in a sum to be approved by the finance 
committee. 


In the by-laws of Armour & Company 1° the position of general 
auditor is provided for as follows: 


General Auditor. The general auditor shall be the principal officer in 
charge of accounts of the corporation. . .. 


In the by-laws of the Commonwealth Edison Company ™ the 
duties of the auditor are set forth in much greater detail: 


The auditor shall attend to the proper keeping of the general books 
and accounts of the company relating to receipts, costs and disbursements. 
He shall arrange the form of all vouchers, accounts, reports and returns 
required by the various departments, shall examine the accounts of all 


1 Rosenbaum v. Gilliam, 1or Mo. App. 126. 
12 Sec. 13 A. 

28-Art.. VIII, sec. 2. 

14 Art. V, sec. 6. 
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officers and employes from time to time, and as often as practicable and 
shall see that proper returns are made of all receipts from all sources 
and that correct vouchers are turned over to him for all disbursements 
for any purpose. At such times in each month as may be found prac- 
ticable, all bills for the previous month, properly made in detail and 
certified, shall be submitted to him, and he shall audit and approve the same 
if found satisfactory and correct, but he shall not approve or audit any 
voucher unless it has been previously certified to by the head of the 
department in which it orginated, nor unless satisfied of its propriety and 
correctness. He shall have full access to’ all contracts, correspondence, 
and other papers and records of the company relating to its business 
matters, shall have the custody of its general account books, original 
contracts, and other papers relating to the accounts of the company, ex- 
cept such as in the practical business operations of the company shall 
naturally belong to the custody of the treasurer, or shall be placed in 
the custody of the treasurer by order of the board of directors, or of 
the executive committee, or of the president. He shall have such other 
powers and duties as are commonly incidental to the office of auditor, or 
as may be prescribed for him by the board of directors or by the execu- 
tive committee or by the president with the approval of the board or of 
the executive committee. He may be required to give bond to the com- 
pany for the faithful discharge of his duties in such form and to such 
amount and with such sureties as shall be determined by the board of 
directors. 


As the terms are generally understood among accountants, the 
auditor or general auditor is the chief accounting officer of the cor- 
poration, while the comptroller is one of the principal executives of 
the business, usually appointed by the board of directors and directly 
answerable to them, though under the direction of the president. The 
relation of the comptroller to the auditor is thus set forth in a recent 
work dealing with financial control: 


In connection with the accounting department, the controller directs, 
while the general auditor, as the head of the department, performs. In 
pursuance of this policy the controller either outlines the classification 
of accounts and the supporting records which the company is to use, or 
approves those which have been prepared by the auditor. .The auditor 
is responsible, however, for the maintenance of these accounts and 
records after they have been authorized. The extent to which the con- 
troller exercises supervision over the work of the auditor depends upon 
the size of the corporation and the scope of the duties of the controller. 


As between the treasurer and the comptroller and the auditor 
where these two latter officers exist, it is obvious that the by-laws, or 


15 McKinsey and Meech, Controlling the Finances of a Business, p. 601. 
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the company’s regulations must specify their respective duties with 
much clearness if conflict is to be avoided. The actual receipt and 
payment of money belong to the treasurer and the finances of the 
business are under his care. The comptroller and the auditor may 
authorize the payment of money, but the treasurer usually does the 
paying. 

In the smaller corporations, comptrollers and auditors are not 
ordinarily found as a part of the regular organization. In such case 
it is sometimes provided that periodical audits of the books of account 
shall be made by professional auditors. Whenever the volume of 
corporate business is at all large, provision for suitable audits of the 
corporate books and accounts is a usual and very advisable precaution. 


Counsel.—In the larger corporations the retention of counsel 
is sometimes prescribed by the by-laws and they are ranked among 
the regular officials of the corporation. They have, however, no 
original or inherent powers, even their connection with litigation 
being subject in most cases to the control of the board, or, if it be so 
provided, under the direction of one of the standing committees. 

The by-law provisions relating to counsel are usually brief and 
somewhat perfunctory. Thus the United States Steel Corporation 
typically provides : 18 


The general counsel shall be the chief consulting officer of the com- 
pany in all legal matters, and subject to the board of directors and the 
finance committee shall have general control of all matters of legal 
import concerning the company. 


In the smaller corporations by-law provisions for counsel are but 
rarely found, the board being left to employ legal assistance at such 
times and on such terms as it may deem expedient. The employment 
of counsel then becomes merely a matter of contract. 

The compensation of counsel, when appointed as a regular officer 
of the company is usually fixed at some minimum amount, which 
is considered a retainer, any further payments depending upon the 
services rendered. 
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Authorized Capital Stock.—When application is made for a 
corporate charter, this application must usually state the amount 
of capital stock that the applicants think necessary or desirable for 
the proposed corporation. If the application is granted, the corpora- 
tion thereby created is authorized to take subscriptions for, and to 
issue its stock to the stated amount in accordance with the require- 
ments of the statutes and of its charter, and this stated amount is 
its authorized capital stock. This is, however, obviously nothing 
more substantial than the formal permission of the state that grants 
the charter to issue stock against purchases thereof up to the pre- 
scribed maximum. “The statement in the certificate of incorpora- 
tion or charter of the corporation that the capital stock is a designated 
amount divided into a certain number of shares each of a named value, 
sreates neither shares nor capital stock. It expresses the power of 
the corporation to acquire a capital stock.” 4 


Issued and Unissued Capital Stock.—At the time the corporate 
charter is allowed, the capital stock authorized thereby is unissued. 
Thereafter it may be issued in whole or in part at the discretion of 
the corporation as required by its operations. Usually the new cor- 
poration issues a considerable portion of its capital stock at once, 
exchanging it for the money, other property or services required for 
the corporate activities. If the authorized capital stock were 10,000 
shares, one-half of this might be issued for cash, the issue of the 
remaining 5,000 authorized shares being withheld for future needs, 
This reserved amount, however, represents nothing whatever beyond 
the potential right of issue. It has no intrinsic value. It is, as stated 
before, merely the right granted by the state to issue stock up to the 
prescribed amount. ; 

This being so, the unissued stock cannot in any way be regarded 
as an asset of the corporation. If sold, it is exchanged for cash, 
property or other values that have a greater or a less intrinsic worth, 


1U. S. Radiator Co. v. State, 208 N. Y. 144, 149. 
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but the outgoing stock carries with it a liability—the stockholders’ 
interest in the corporate property that, supposedly, should equal the 
value received for such stock. The general corporate property has 
been increased, but the outstanding stock has likewise been increased 
and usually in the same proportion. That is, the increase of assets 
and liabilities due to the sale of stock should be exactly equal. The 
unissued stock, therefore, represents nothing more than the right to 
admit new members, or stockholders, into the corporation, upon pay- 
ment of the proper quid pro quo. To regard it as an asset would be 
as illogical as to consider the right to admit new partners in a firm 
an asset of the partnership. 

When, however, this capital stock is once subscribed and the 
subscriptions are accepted or when stock is otherwise disposed of 
for value, the stock thus disposed of takes on an entirely different 
character. The subscribed or issued shares are then the personal 
property of the subscribers or other purchasers,” and carry with 
them certain rights and responsibilities as to the management and 
operations of the corporation. Their ownership also carries with it 
a definite proportionate interest, according to the number of shares 
owned, in both the net assets of the corporation in case of dissolution 
and in any corporate profits. distributed as dividends. To express it 
briefly, the owners of record of this issued stock are, because of this 
ownership, stockholders of the corporation—members of the corpo- 
rate body. 


Stock Issued and Outstanding.—Stock issued and in the own- 
ership of outside parties is designated “issued and outstanding.” If 
issued stock comes back into the possession of the company by pur- 
chase, gift or otherwise, it is not retired thereby or brought back into 
the condition of unissued stock. It is still “issued” stock but is not 
“outstanding.”’* Under such circumstances it is designated “treasury 
stock”’ and, as discussed in the next chapter, may be sold again if 
the opportunity offers. 

As a certificate of stock is merely a convenient evidence of stock 
ownership and may be lost or destroyed without affecting the owner- 
ship of the stock it represents, it follows that stock may be and very 
frequently is issued and outstanding before certificates of stock have 
been issued therefor. The subscriber’s rights as a stockholder come 


2 Brown v. Cuba-Am., ete. Club, 2 Fed. (2d) 6r2. 
§ Borg v. Int. Silver Co., 11 Fed. (2d) 147. 
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into being as soon as his subscription to stock is accepted by the 
corporation. The issuance of the certificate does not usually take 
place until later. Perhaps this must await the preparation of a stock 
certificate book or may be delayed until the stock is raid for. Mean- 
while the accepted subscriber, in the absence of some agreement to 
the contrary, becomes a stockholder “whether any certificate of 
stock is issued to him or not: and as soon as he thus becomes a stock- 
holder, although he may have no certificate, he is entitled to all the 
rights of a stockholder, including the right to dividends and the 
right to vote, etc., and is subject to all the liabilities of a stockholder, 
including liability to an action on his subscription and liability to 
creditors in case of the corporation’s insolvency.” # 


“Stated” Capital—The term “authorized capital stock,” as 
stated, merely designates the amount of stock that a corporation is 
authorized to issue. It is to be noted, however, the term “capital 
stock” has no fixed meaning in statutes relating to its taxation and 
is to be determined in each case by reference to the context, the nature, 
purpose and history of the statute, and by other aids to construction.® 
Also the statutes of most states use the term “capital” or “capital 
stock” with an entirely different meaning from that of the term 
“authorized capital stock.” This is usually in connection with a pro- 
hibition against dividends that will impair capital or capital stock, the 
terms then designating that portion of the net worth that is perma- 
nently invested in the corporate business and not subject to withdrawal 
save in case of liquidation or statutory reduction of the authorized 
capital stock. Thus in New York the statutes provide ® that: “No 
stock corporation shall declare or pay any dividend which shall impair 
its capital or capital stock, nor while its capital or capital stock 1s im- 
paired, nor shall any such corporation declare or pay any dividend or 
make any distribution of assets to any of its stockholders, . 
unless the value of its assets remaining after the payment of such 
dividend, or after such distribution of assets, as the case may be, shall 
be at least equal to the aggregate amount of its debts and liabilities 
including capital or capital stock as the case may be.” 

This “capital” or “capital stock” is the so-called “trust fund” 
for the benefit of creditors, built up in the first place by the sale of 

4 Fletcher, Private Corp., sec. 3427. 


5 Ray Con, Copper Co. v. U. S., 268 U-_S. 373. 
6 Stock Corp. Law, sec. 58. 
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capital stock, and perhaps added to thereafter by further sales of 
stock, or by the issue of stock dividends against surplus or by direct 
transfers of surplus to this “capital” or “capital stock” by proper 
action of the corporate authorities. 

In the present volume, for the sake of clearness the term “stated 
capital” is used to designate the amount of net worth thus reserved 
from dividends and designated “capital” or “capital stock’’ in the 
statutes of the various states. Its nature is discussed more fully 
in a later chapter.* 


Capital and Capital Stock.—It may be said that in connection 
with corporations the terms “capital’’ and “capital stock” are used 
with much overlapping of meaning. In the financial world, however, 
the “capital stock” of a corporation is, as already stated, usually 
understood to mean the total amount of stock that the corporation is, 
by the terms of its charter, authorized to issue, while the capital of 
the corporation, as opposed to capital stock, is its net worth—the 
value of the corporate property. At the time the corporation is or- 
ganized, if the capital stock is issued for cash or property, the amount 
of the issued stock—if the stock is a par value stock and sold at par 
—will be equal to the corporate capital and if all the authorized capital 
stock is so issued, the capital of the corporation and the par value of 
its authorized capital stock will be the same. The authorized capital 
stock, however, is a fixed quantity to be changed only by formal 
statutory procedure while the corporate capital is a very variable 
quantity, affected by every change of the corporate fortunes. 

The relations between capital and capital stock are therefore in 
any active corporation constantly changing. For instance, a corpora- 
tion may be organized with a capital stock of the par value of 
$100,000. This is all issued for cash. The corporate capital then 
consists of this cash—$100,000. Its authorized capital stock is also 
$100,000. At the end of the first year, unless changed meanwhile by 
charter amendment, the corporation’s capital stock is still $100,000, 
but its capital will usually be some very different figure—perhaps 
$125,000 if the corporation has been prosperous; perhaps $75,000 
if it has not done well. 

As the corporate capital increases or decreases, the book value 
of the shares of which its capital stock is made up, also increases or 


7Ch. 99, ‘‘Nature of Dividends.” 
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decreases, but the number of shares making up the capital stock and 
their aggregate face value, if the stock is of a par value stock, 
remain the same. Thus the common stock of the United States Steel 
Corporation has a par value of $100. Its book value at the close of 
1926 was approximately $290 a share, almost three times its face 
value—that is, the amount of its capital was almost three times the 
amount of its capital stock. It is also to be noted that at that time 
the market value of the stock of the United States Steel Corporation 
was neither its par value nor its book value, but an intermediate 
figure fixed largely by dividend payments and expectations, and 
ranging in the neighborhood of $157 a share. 


Fixing the Amount of Authorized Capital Stock.—The au- 
thorized capital stock of a new corporation is, within any statutory 
limitations, fixed in the first place by the incorporators at such figure 
as they estimate will meet the corporate needs. This amount is then 
stated in the charter application and upon its allowance becomes, in 
fact, the capital stock of the corporation. 

Statutory limitations on capital stock are not numerous. In 
most of the states there are no direct limitations. In a few states, as 
New Hampshire, the statutes prescribe that when shares have a par 
value the capital stock may not be less than $1,000; in some few 
other states, as in New Jersey, $2,000 is the prescribed minimum, In 
Louisiana it may not be less than $5,000; in Minnesota not less than 
$10,000. Maximum limits are not now imposed by any state. 

While but few states fix any specific limitation on the amount of 
capital stock a corporation may have, a minimum is fixed in many 
states by statutory provisions requiring a specified amount of “capital 
stock” or “capital”? to be paid in or subscribed either before articles 
may be filed or before the corporation may begin business. Thus in 
Illinois, the charter must state the amount of stock that it is proposed 
to issue at once, which must not be less than one thousand dollars, and 
all of which must be subscribed.® 


Changes of Authorized Capital Stock.°—Capital stock may, as 
stated, be changed only by compliance with the statutory procedure, 
this usually requiring an amendment of the charter. The changes 
most commonly made are as follows: 


5 Gen. Corp. sty sec. 4, as amended by L. 1921, p. 366. 
®See also Ch. 6, “Preparation and Filing of Charter: Amendments.” 
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1. Increase or decrease of the amount of capital stock. 

2. Increase or decrease of the number of shares. 

3. Increase or decrease of the par value of shares with or. with- 
out a change in the amount of capital stock. In case the 
total amount of capital stock is not changed, the number 
of shares must of course be changed so as to preserve the 
prescribed total. 

4. Change of par-value shares to shares with no-par value. 

5. Creation of one or more classes of shares with specified 
preferences. 

6. Change of common stock to preferred stock, or of preferred 
stock to common. 

7. Change of preferences of existing preferred stock. 


There is a general similarity in the requirements of the various 
states for changes of capital stock. The details vary, however, and 
the statutes must be consulted in each case to determine just what is 
required. The procedure is usually complicated and somewhat diff- 


cult, requiring the services of an attorney versed in corporation 
practice. 


Shares.—For the sake of accuracy and convenience in represent- 
ing the interests of the various stockholders in the capitalization 
and in the corporate enterprise and property behind it, capital stock 
is divided into shares which, in the case of par value shares, even 
though classified into common and preferred, are almost invariably 
of equal face value, and together make up the whole capital stock. 
In the case of no-par value stock each share—where but one class 
exists—represents an equal interest in the corporation and _ its 
property. 

When par-value common and preferred stock exist in the same 
corporation, they are, as stated, usually of the same face value, but 
are not necessarily so. In the absence of statutory restrictions a 
corporation may issue the two classes of stock of different par values. 
Thus the charter of the Standard Oil Company of New Jersey 
before the recent changes in capitalization, provided that “the total 
authorized capital stock of the corporation is eight hundred twenty- 
five million dollars ($825,000,000), of which two hundred million 
($200,000,000) divided into two million shares of the par value of one 
hundred dollars ($100) each, shall be preferred stock and six hun- 
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dred twenty-five million dollars ($625,000,000) divided into twenty- 
five million shares of the par value of twenty-five dollars ($25) each 
shall-be common stock.” 

In some few states the statutes require equality of par value 
among the shares issued by a corporation. Thus in California the 
statutes specifically provide that both common and preferred shares 
shall be of the same par value.!° In Nebraska the constitution of the 
state requires that all stock issued by a corporation “shall be of 
equal par value.” 14 


Par Value and Selling Price of Shares.—Statutory restrictions 
as to the par value of shares are not numerous or highly restrictive. 
In Massachusetts and a few other states the face value of shares may 
not be less than $5. In some few states as in Illinois, the par value 
of stock must not exceed $100. 

In the absence of statutory restrictions shares may be of any 
desired face value, though the greater portion of the issued par 
value stock of this country has a face value of $100 per share. Min- 
ing and oil stocks of the more highly speculative type are often 
issued in shares of the face value of $1, this being done with a 
view to more impressive offerings and to the reception of smaller 
subscriptions than could well be taken with a share of larger face 
value. 

In any enterprise to be financed by popular subscription a small 
share value is considered good policy, the par value then ranging, 
according to the character of the corporation and the conditions, from 
$10 to $50. 

Where the holders of stock are few in number and it is desired 
to render the sale or other disposition of the stock difficult, or other 
reasons make a high par value advisable, the face value of the shares 
—where not prohibited by statute—is sometimes placed at $500 or 
more. Thus the shares of the Carnegie Steel Company absorbed by 
the United States Steel Corporation were of the par value of $1,000 
each. The United States Steel Corporation, however, placed its 
shares at $100 in order to facilitate their sale to the public. When 
par value shares are issued, unless there is some special reason 
to the contrary, the generally recognized share value of $100 is to 


be preferred. 


10 Civil Code, sec. 362. 
11 Const., Art. XII, sec. 6. 
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No-Par Value Shares.—The introduction and wide spread use 
of the no-par value share has brought about striking changes in 
corporate capitalization. Out of forty recent public offerings of 
common stock selected at random, thirty-eight were of no-par value 
shares. The two exceptions—Armour & Company and the John 
R. Thompson Company, both of Illinois—offered stock of the par 
value of $25. 

In the case of no-par value stock, the price at which shares are 
offered has the same effect on the purchasing public as does the 
face value of par value stock. A moderate price attracts; a high 
price may repel. The price of the thirty-eight no-par value stocks 
referred to above, ranged from $12.50 to $125. The great majority, 
however, ranged between $12.50 and $50. . 


7 

Fractional Shares.—In some of the smaller corporations the 
officials occasionally issue fractional shares, in order to assist their 
stockholders in the adjustments of their interests. There is no 
statutory or other requirement compelling them to do so, and as a 
rule the practice is undesirable. Apart from the complexity of the 
records involved, troublesome questions might arise as to the legal 
rights of stockholders. The fractional interests in shares that do 
arise between stockholders—as in the settlement of an estate—should 
be adjusted by the parties themselves according to the conditions so 
that each one shall have full shares. 

Fractional interests frequently arise, however, in the corporate 
operations, and demand recognition and adjustment. For instance, 
where stock dividends are declared, fractional interests in shares are 
common. In such cases scrip or warrants are usually issued for the 
fractional interests, and these may either be cashed on a specified 
basis, or are accepted as part payment for full shares, the balance 
being paid in cash, or they may be assembled until their aggregate 
value is such as to entitle the holder to one or more full shares. Thus 
a 33 1/3% stock dividend was declared by the Union Tank Car Com- 
pany in the latter part of 1925. As announced in the daily papers, 
“Stockholders will receive one share of new stock for each three 
shares now held. No fractions of shares will be issued to stock- 
holders, but arrangements have been made to pay cash in lieu of 
fractional shares. The value of these fractions will be fixed by 


2 For discussion of no-par value stock see Ch. 39, “Shares Without Par Value.” 
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the treasurer of the company and will be determined upon the average 
closing bid price, on an ex-dividend basis, for the shares in the New 
York Stock Exchange from Noy. 12 to Nov. 23 inclusive.” 

Where the scrip or warrants for fractional shares issued in 
connection with stock dividends are not “cashable,” the certificates 
must be, as stated, assembled until they may be redeemed in full 
shares. Thus in February, 1926, the Federal Light and Traction 
Company declared a dividend on the common stock of the company 
of 35 cents a share payable 20 cents in cash and 15 cents in common 
stock of the company. The company issued the following notice in 
regard to the fractional share interests thus created. 

No certificates of Common Stock will be issued for less than one 
(1) share. For fractional shares scrip will be issued and will be ex- 
changeable for stock at the office of the New York Trust Company, 
too Broadway, New. York, New York, upon surrender in amounts aggre- 
gating Fifteen Dollars ($15.00) or multiples thereof. No dividends will 


be paid to the holders of scrip, but all dividends on the stock represented 
by scrip will be payable to the first registered holder of the stock. 


About the same time the Fisk Rubber Company liquidated back 
dividends on its preferred stock amounting to $26 a share, partly 
in cash and partly in stock, and the fractional interests so created 
were represented by negotiable warrants. Upon these warrants no 
dividends were paid, nor were the holders thereof accorded any of 
the rights of stockholders, but they might be cumulated and com- 
bined to form full shares at any time “‘on or before March 5th, 1926.” 

Fractional interests also frequently arise in connection with stock 
rights.'2 In such cases the holders usually must either buy or sell 
until the fractional rights entitle them to subscribe to one or more 
full shares. Thus the stockholders of record of Famous Players- 
Lasky in July, 1925, were given the right to subscribe for one share 
of common stock for each two shares held by the stockholder. In 
many cases this resulted in warrants calling for fractions of shares. 
The notice to stockholders of their subscription rights contained the 
following announcement: 


Subscription warrants will be issued only for full shares, but where 
a stockholder holds an odd number of shares, a fractional warrant 
will be issued. No subscription may be made on a fractional warrant 
but such fractional warrants with other fractional warrants aggregating 


18 For procedure in connection with fractional rights of Standard Oil Co. of N. J., 
see Forms 327-336. 
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in amount one or more full shares will be exchangeable for a subscrip- 
tion warrant or warrants for the aggregate number of full shares rep- 
resented thereby. Fractional warrants desired by stockholders to complete 
full shares, or fractional warrants which the stockholders desire to dis- 
pose of, must be bought or sold in the market, as the corporation will 
not sell or purchase such fractional warrants. 


Fractional interests in shares also arise where preferred stock 
or bonds are sold with a warrant attached giving the purchaser the 
right to purchase a specified amount of the stock of the corporation 
for each share of stock or bond purchased. In such cases the issuing 
company usually refuses to recognize warrants for fractional shares, 
and the holder must either purchase additional warrants sufficient to 
call for full shares, or lose the fractional right. 

Fractional shares also frequently arise in the adjustment or 
reorganization of corporate capitalization and are handled according 
to the conditions. 
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PAYMENT OF STOCK; TREASURY STOCK 


Payment of Stock? 


Stock Not Full-Paid—In the absence of constitutional pro- 
hibitions, or of statutory laws or charter provisions to the contrary, 
and in the absence of fraud, stock of a corporation may, with the 
assent of the stockholders, be issued for any price and on any basis 
that the directors deem best. 

All this is merely a matter of bargain and sale, but until the stock 
is fully paid for—up to its full par value, if it has a par value—up 
to the full price fixed by the corporation if it is no-par value stock 
—it is not full-paid stock, and in the hands of the original purchaser, 
or transferee with knowledge of its unpaid condition, it carries a 
liability as to non-assenting stockholders and to creditors of the cor- 
poration in case of the company’s insolvency, for the amount still 
unpaid.” 

It is not necessary that this payment be made in cash. It may 
be made in money, in property, or in services, where payment is 
allowed in services ; it may offset indebtedness of the company, but in 
some way the stock must be paid in full if the possible liability of 
unpaid stock is to be avoided. 


Statutory Requirements as to Payment of Par-Value Shares. 
—The following provision of the New York statutes? is typical of 
the enactments in regard to payment of corporate stock found in most 
of the states of the Union: 


No corporation shall issue either shares of stock or bonds, except 
for money, labor done or property actually received for the use and 
lawful purposes of such corporation. No share of stock having par 
value shall be issued for money in an amount less than the par value of 
such shares. Any corporation may purchase any property authorized by 
its certificate of incorporation, or necessary for the use and lawful 
purposes of such corporation, and may issue stock to the amount of the 


1 For accounting entries, see Chs. 48-51. 
2See Ch. 15, ‘‘Liabilities of Stockholders.” 
3 Stock Corp. Law, sec. 69. 


351 


352 CORPORATION PROCEDURE [Ch. 36 


value thereof in payment therefor, and the stock so issued shall be full- 
paid stock and not liable to any further call, neither shall the holder 
thereof be liable for any further payment under any of the provisions 
of this chapter; and in the absence of fraud in the transaction the judg- 
ment of the directors as to the value of the property purchased shall 
be conclusive. 


Statutory Requirements as to Payment of No-Par Value 
Shares.—In most of the states permitting the issue of stock without 
par value, the statutes provide that payment of such stock at a price 
properly authorized by the corporate authorities and in conformity 
with the statutes, shall be full payment.* 


Legal Status of Full-Paid Stock.—Full-paid stock carries no 
liability of any kind, either, to the corporation or its creditors, save 
in those few states where by statute, special liabilities have been im- 
posed on stockholders beyond the full payment of their stock.? This 
freedom from liability of the holder of full-paid stock, no matter 
what the vicissitudes of the corporation, gives to corporate stock 
much of its desirability as a form of investment. The full payment 
of its stock is, therefore, a great object in the organization of a new 
corporation, The ordinary corporation, however, frequently finds it 
difficult to sell its stock at its par or stated value, particularly when 
it is organized for the development of some new or speculative en- 
terprise. Various expedients are, therefore, adopted to render this 
stock full-paid so that it may go into the hands of the actual pur- 
chaser for cash at a price below its par value without involving him in 
liability, and the methods followed to secure this end have given rise 
to most, if not all, of the litigation relating to the full payment of 
stock. The matter is discussed more fully later in the chapter. 


Payment by Promissory Note.—In some states the statutes 
prohibit the acceptance by the corporation of promissory notes in 
payment for stock subscribed or purchased. Thus in Massachu- 
setts the statutes state,® “Nor shall any note or evidence of indebted- 
ness secured or unsecured of any person to whom stock is issued be 
deemed to be payment therefor, and the president, treasurer and 
directors shall be jointly and severally liable to any stockholder of 
the corporation for actual damages caused to him by such issue.” 


4For further discussion see Ch. 39, ‘‘Shares Without Par Value.’ 
5 See Ch. 15, “Liabilities of Stockholders.” 
6 Gen. Laws of 1920, Ch. 156, sec. 16. 
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As a practical matter, such prohibitions are generally held to 
mean that the taking of a note shall not in itself be considered such 
payment for stock as will relieve the subscriber or purchaser, in case 
his note is not paid at maturity, from his obligation actually to pay 
for such stock.’ -On the contrary, the corporation may take a note 
for the full price of stock if it sees fit, but the stock is not full-paid 
thereby and the subscriber is not relieved from liability until the note 
is actually paid—until the corporation has received actual money, 
property, or service values in exchange for the stock it issues.® 


“Full-Paid” Stock Certificate-—When stock is full-paid, the 
securities by which it is represented usually bear upon their face the 
words “full-paid and non-assessable.” There is no legal requirement 
that the certificates shall be so inscribed, but if they were not, the 
purchasers would—and very properly—be suspicious of the stock. 
The direct and legitimate inference from the omission would be that 
such stock was not full-paid and non-assessable, and might therefore 
carry dangerous liabilities. 

On the other hand, where certificates are marked “‘full-paid and 
non-assessable,” such stock may be bought in the open market from 
a lawful holder with full confidence that its purchase involves no 
liabilities beyond the purchase price. Even should it later prove to 
have been but partly paid, or not paid at all, the innocent purchaser 
for value could not be held liable on that account. He purchased on 
the faith of the unquestioned statement on the stock certificate that 
such stock was full paid, and so far as he is concerned the stock will 
be held to bear that character.2 If, however, the purchaser knew 
that the stock had not been honestly full-paid, or was confronted with 
circumstances calling for the inference that it was not, he would take 
with notice and might be held liable for any deficiency.1° Where the 
statute requires a certificate of full-payment to be filed in a public 
office, the fact that such certificate has not been filed has been held 
to be sufficient to give a purchaser notice that the stock was not fully 
paid. 

The word “non-assessable” merely indicates that the corporation 
has relinquished any claim it might otherwise have had on the stock 


7 Harvey-Watts Co. v. Worcester Umbrella Co., 193 Mass. 138. 
8 Hacker v. Necioaal ‘Oil Refining Co., 73 Pa. St. 93. 

9 Clark v, Johnson, 245 Fed. 442. 

10 Gillett v. Chicago Title & Trust Co. ipeesoOnull, 73: 

1. White Corbin & Co. v. Jones, 167 N. Y. 158 
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represented by the certificate so marked for further payments or 
assessments of any kind. Full-paid stock is non-assessable save in a 
limited number of states where such assessments are permitted by 
express provision of the statutes. 


Treasury Stock 


Meaning of Term “Treasury Stock.”—In some of the west- 
ern states, the term “treasury stock” is used to designate stock re- 
served or sold for the development of a mining property.’* Else- 
where the term is employed very loosely to designate unissued stock. 

The better use of the term “treasury stock” and one sanctioned by 
the weight of authority, is to designate such issued and outstanding 
stock of the company as has been reacquired by the corporation, and 
is held subject to disposal by its directors.1% Such stock is issued but 
not “outstanding,” !* is properly treasury stock, is the property of 
the company, and appears on the books of the company as an asset. 

To style unissued stock “treasury stock” is obviously a misnomer, 
and to consider it an asset of the company, as is sometimes done, 
is absurd. For but little more than $25, the state of Arizona will 
charter a corporation and authorize it to issue stock to the face value 
of $25,000,000 or more. Such a company at the time its charter is 
allowed has an over-plentiful supply of unissued stock, but no assets 
whatsoever. 


Status of Issued Stock.—Stock that has been once legally issued 
for its full par, or fixed value in cash or property is of a very differ- 
ent nature from the same stock before issue. As issued it is full- 
paid stock and represents a certain interest in the corporate prop- 
erty. If any of it comes back into the possession of the company, 
it is still “full-paid stock” and may with some logical correctness 
be considered an asset. Such stock is, as stated, properly classified 
as treasury stock, may be sold below par to raise funds for the opera- 
tions of the company, may be given away as a bonus with preferred 
stock or bonds, or be otherwise used without involving the recipient 
in any liability to creditors of the corporation.% 


When stock is issued by a corporation for property, a part of it is 


2 12 Mackey v. Burns, 64 Pac. Rep. (Col.) 485; State v. Manhattan Verde Co., 32 
ev. 47 


4. 

18 Enright v. Heckscher, 240 Fed. 862. 

4 Borg v. Int. Silver Co., 11 Fed. (2d) 147. 

© Cook on Corp. (8th ed.), sec. 47; Lake Superior Iron Co. v. Drexel, 90 N. Y. 87. 


——— 


Ch. 36] TREASURY STOCK 355 


sometimes returned to the corporation as treasury stock, to be disposed 
of for the purpose of selling it to raise money to carry on its operations. 
Stock so turned in is known as treasury stock, and the cases hold that 
a corporation may sell such stock at the best price that can be obtained 
for it and the purchasers are not liable beyond the agreed price, even to 
creditors.” 


In case such treasury stock were originally issued for property 
at an overvaluation, an innocent purchaser for value cannot be held 
liable, but a purchaser with knowledge of the overvaluation might 
be held liable for the difference between the value of the property 
and the par value, or the fixed value of the stock.!7 


Usual Origin of Treasury Stock.—It is frequently desirable, as 
already intimated, when a corporation is organized to exploit some 
mine, invention, or other speculative enterprise, or for the purpose 
of effecting a combination of existing corporations, to be able to sell 
stock at a discount. The liability of stock not full-paid usually 
stands in the way. A common method of meeting such a situation 
is to issue all or a large portion of the stock of the new corpora- 
tion in payment for the property—frequently of doubtful value— 
assigned to the corporation. In the absence of fraud, the directors’ 
judgment as to the value of the property is conclusive,'® and the stock 
issued in exchange is rendered nominally full-paid. Then by agree- 
ment, the recipient of this stock assigns back to the corporation, or 
to some trustee for the corporation, a proportion of his full-paid 
stock to be used for company purposes. Such stock is usually a clear 
donation, the disposition to be made of the stock being sometimes 
prescribed, but generally being left to the discretion of the board of 
directors.. It is thus, as a general rule, that treasury stock is obta‘ned. 

The procedure described is not disapproved by the courts if the 
property is of adequate value. As stated by Justice Ingraham of New 
York 


The individual defendants then transferred back to the company a 
certain amount of stock which was to become the property of the com- 
pany, and to be disposed of by it for its own benefit. Such a condition 
is not unusual in companies of this character. In order to make its 
stock of any value, it was essential that the company should have a work- 
ing capital in addition to the patents, and the persons who had exchanged 


16 Enright v. Heckscher, 240 Fed. 863, 874. 

7 Ibid, 

18 Heidler v. Werner & Co. 95 N. J. Eq. 374. 

19 Insurance Press v. Wire Co., 103 App. Div. (N. Y.) 472, 476. 
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their patents for the stock of the company were willing to give to the 
company a portion of the stock so that the working capital could be se- 
cured and thus give value to the remainder of the stock. 


When stock is issued for property or other values and then 
turned back to the company it may, as stated, be sold at any price 
obtainable without involving the purchaser in liability. “But this 
principle assumes that the stock has once been legally issued as full- 
paid stock. If the stock has never been legally issued as full-paid 
stock, the principle can have no application.” °° Under such cir- 
cumstances, a purchaser knowing the conditions would be liable for 
the unpaid balance due on his stock; a purchaser in good faith 
without knowledge would not. 

Unless expressly prohibited in some way, a corporation may in 
most of the states purchase its own issued stock, and treasury stock 
is occasionally acquired in this way. Such a purchase must under 
no circumstances impair the stated capital of the company; and it 
must be made in good faith and with due regard to the rights of 
other stockholders and of creditors." 


No-Par Value Treasury Stock.—No-par value treasury stock 
differs in no way from treasury stock of par value, save in the single 
fact that it is of no par value and that it is full-paid when the price 
put upon it by the corporation—if fixed in accordance with statutory 
requirements at the time of its issue—has been paid. It is held and 
transferred in the same manner as par-value stock and carries no 
liability to the purchaser beyond the contract obligation to pay for 
it the price fixed upon it—whatever that may be. The price fixed by 
the corporation may be very small and the wide-spread introduction 
of no-par value stock with this easy method of full payment has 
materially lessened the difficulties of the newly organized corpora- 
tion of speculative character in securing funds. 


Transfers to Corporation.—When its own stock is donated or 
otherwise transferred to a corporation, the certificates should not be 
assigned to the treasurer by name, as to “John Wilson, Treasurer,” 
but to the company itself, as “The Caswell Company,” or to its treas- 
urer by his official title, as “Treasurer of The Caswell Company.” 
At a subsequent election the position of treasurer may be filled by 


*0 Enright v. Heckscher, 240 Fed. 863, 874 
21 Burnes v. Burnes, 137 Fed. 781; iesephe uv. Raff, 82 App. Div. (N. Ri 47; aff'd. 
176 N. Y. 611; Grasselli Chemical Co. v. Aetna Explosives Co., 258 Fed. 
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some other person, and the too definite assignment to the treasurer 
by name might then cause trouble. 

A plan that is sometimes pursued when stock is donated for 
the benefit of the company, is to assign it to trustees who hold and 
sell such stock for the benefit of the company under the superin- 
tendence of the directors, the funds so received being paid over to 
the treasurer of the corporation. This plan relieves the corporation 
of all responsibility for the details of the matter, the transaction not 
appearing on the company’s stock books at all until the stock is sold 
and then not appearing as a company transaction. The donation to 
the company is then one of cash. 


How Treasury Stock Is Held.—When certificates represent- 
ing treasury stock are received by the corporation, they should bear 
the proper assignment and are then usually turned over to the secre- 
tary. This official enters the transfer in the stock book, cancels the 
old certificates, files them away, or pastes them on the proper stubs of 
the stock certificate book, according to the plan adopted, and if so 
desired, issues new certificates in the name of the corporation, or 
the official, or trustee by whom the stock is to be held. It is, how- 
2ver, not usually necessary to make out new certificates until sales of 
the treasury stock are made, at which time certificates representing 
the stock sold may be issued directly in the name of the purchasing 
party. 

When this course is pursued the stock book, in connection with 
the cancelled certificates, is sufficient evidence of the status and own- 
ership of such treasury stock until it is sold. 


Transfers from Corporation.—When treasury stock is sold, the 
formalities are simple. When the sale is duly authorized by the 
directors and brought to the point where a certificate must be issued, 
the treasurer, if the stock is held by him, and the original certifi- 
cates have been cancelled without reissue, merely gives the pur- 
chaser an order for the required certificates, or instructs the secre- 
tary in writing to issue such new certificates. 

If the original certificate has been cancelled and new certificates 
issued to the treasurer, this latter official merely assigns one of his 
certificates, if he has one of the right denomination, to the pur- 
chaser, who then has it transferred to himself on the books of the 
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corporation. Or, the treasurer might surrender the duly assigned 
certificate himself and deliver the new certificate made out in the 
name of the purchaser. In either case, if the treasurer had no cer- 
tificate of the right denomination, he would have a larger certificate 
broken up, the proper number of shares being issued therefrom in the 
name of the new purchaser, and the unsold remainder being reissued 
to the treasurer. 

If the certificates of treasury stock are held in the name of the 
corporation, the treasurer or such other official or officials as are 
designated by the board, make the proper assignments, and certifi- 
cates are issued in accordance with the instructions of the purchaser. 


Legal Status of Treasury Stock.—When its own stock is re- 
turned to and is held by the corporation, or by trustees, or by its 
own officers for the corporation, such stock is not unissued stock, nor 
do the stockholders as such have any subscription or participation 
rights when it is reissued.** So long as such stock is held by the cor- 
poration, it is inert and can neither vote nor participate in dividends.?8 
In many states the statutes specifically prohibit a corporation from 
voting its own stock, but regardless of statutory prohibition should 
this treasury stock be voted, it would be unauthorized, and any action 
or election decided by such vote of treasury stock would be illegal 
and might be set aside. 

It is to be noted that this is not the case as to stock of other cor- 
porations that may be owned and held in the corporate treasury. 
Where the corporation has power to hold the stock of other com- 
panies, it holds such stock as an individual would do, and has the 
same right to vote it and to receive its dividends. 

It is to be noted further, however, that a corporation cannot 
legally hold the stock of another corporation unless specifically au- 
thorized thereto by statute, as in Delaware, or by charter provision 
allowable under the statutes, as in New York.*4 


INNES GEV 
*8 Vail v. Hamilton, 85 N. Y. 453; O’Connor v. Int. Silver Cg., 68 N. J. Eq. 67. 


24 Dunbar v. Amer. Tel. Go, 238 Ill. 456; see also discussion in Ch. 115, “Accounting 
for Holding Companies.” 


* Borg v. Int. Silver Co., 11 Fed. (2d) 147; Hartley v. Pioneer Iron Works, 181 
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PREFERRED STOCK 


Common Stock.—Commion stock is that which has no right or 
ptivilege above any other stock of the issuing corporation. For 
instance, 1f a corporation is organized with but one kind of stock, 
it is all common stock, there is no difference between the shares, and 
all those who become stockholders by the purchase of this stock 
stand on exactly the same footing in their relation to the corpora- 
tion. Under the ordinary organization they are entitled to vote 
and participate in dividends, when these are declared, on the basis 
of the number of shares held by each, and on liquidation of the cor- 
poration they are entitled to participate on the same basis in the dis- 
tribution of assets after all other proper claims have been satisfied. 


Preferred Stock.—When a corporation is organized with more 
than one class of stock, any class which has a preference over any 
other class is technically a preferred stock, be the preference what it 
may. Modern practice, however, with its many forms of stock— 
some preferred as to dividends—others preferred as to voting 
powers or in some other way—has practically limited the term “pre- 
ferred” to stock that has a preference as to dividends or assets, and 
the term is so used in the present chapter. 

Even this distinetion is lost in some of the recent incorpora- 
tions, as in the case of the National Cash Register Company, organ- 
ized under the laws of Maryland, which issues a “Common A Stock” 
entitled to preferential cumulative dividends of $3 per share per 
annum, payable January 15, April 15, July 15 and October 15, 
before any dividend on the “Common B Stock.” In a New York 
corporation, such a name could not be used for this stock, as the 
statutes expressly provide that “no shares which are entitled to pref- 
erence in the distribution of dividends or assets shall be designated 
as common stock or shares.’ ? 

Preferred stock is issued under a great variety of names, more 
or less descriptive of the particular stock to which the name applies 


1 Stock Corp: Law, sec. 11. 
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Thus recent issues of preferred stock are designated as follows: 
“Preferred,” “Preference Shares,” “7% Cumulative Preferred,” 
“First Preferred,’ “Second Preferred,” “Third Preferred,” “Par- 
ticipating Preference,” “$7 Dividend Preferred,’ “Convertible Pre- 
ferred,” “$7 Dividend Series,” “Class A,’ “Class B,” “Participat- 
ing Class A,” “Convertible Class A,” “Cumulative Class A,” “Prior 
Lien Preferred,” “Debenture Stock,” etc. - 


Nature of Preferred Stock.—Preferred stock must have its 
preference over other stock of the corporation to be preferred stock, 
and it may also have its restrictions. The most common of these 
restrictions is the deprivation of the voting right. Preferred stock 
may also have other features which are, or are not privileges, ac- 
cording to the conditions and the point of view. For instance, pre- 
ferred stock is commonly made redeemable at the option of the com- 
pany, or at some specified time. In either case, if the stock is a safe, 
dividend-paying stock and especially, if it is a participating stock, i. e., 
participating equally, or on some specified basis in any dividends 
declared upon the common stock after the preferred dividend has 
been paid, this redemption feature detracts materially from its value. 
To offset this and make the stock attractive, the redemption figure 
is usually placed above par, in some instances, running as high as 125. 

The special rights or privileges of preferred stock are usually 
given to make the stock safer and more attractive and therefore 
more easily sold. At times, however, its purpose is to limit divi- 
dends, or to eliminate the voting right. From the selling standpoint 
it may be made to offer greater safety both as to principal and divi- 
dends than common stock. Also while it can thus be made attractive 
to purchasers it does not carry the, at times, dangerous foreclosure 
right of the bond. 

On the other hand, the ordinary preferred stock, limited as to 
dividends has its disadvantages. Unless the company does fairly 
well and there are profits from which its dividends can be paid with- 
out inconvenience, it does not receive these dividends. That is it 
takes the usual business risks. If, however, the business is pros- 
perous, it only participates in this prosperity to the extent of its pre- 
ferred dividends—the large profits, if any, belong to the common 
stock. And, if the business is very profitable so as to make the pre- 
ferred stock a safe and profitable investment, it may usually be called 
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in at a fixed price and be cancelled. And, in case of liquidation its 
claim against the corporate assets comes last of all—save that of the 
common stock. 


Uses of Preferred Stock.—In this country the first fairly gen- 
eral use of preferred stock was in connection with railroad reor- 
ganizations in the latter part of the nineteenth century. It was and 
still is customary in any drastic railroad reorganization to reduce 
the fixed obligations of the road by forcing the holders of junior 
bonds to exchange their securities for preferred stock. In this way 
the former bondholders received their income only when earned; 
it was no longer a fixed obligation. And when the road needed time 
to “find” itself and build up its income without burdening itself 
meanwhile with dividend obligations, the preferred stock could be 
made non-cumulative. Thus in the reorganization of the Missouri- 
Kansas-Texas Railroad Company in 1923 $24,265,900 of 7% pre- 
ferred stock “Series A’’ was issued to the holders of the old securi- 
ties, with the proviso that the dividends on this preferred stock should 
be non-cumulative until on and after January 1, 1928. 

Except in reorganizations, preferred stock has not been used to 
any great extent by the railroads, but it is used largely by industrial 
corporations. ‘Out of 269 prominent stock issues floated during 
the 5 years from 1916 to 1921 no less than 133 were preferred.” ° 
The great majority of the present-day capitalization of the larger 
companies show at least one preferred stock and in many cases two 
or more classes are found, varying in some detail of preference or 
limitation. 

When a business is incorporated, or an industrial combination 
is effected, preferred stock is frequently issued to represent or pay 
for the actual property assets, the good-will and other intangible 
assets being represented by an issue of common stock. 

In the incorporation of partnerships, preferred stocks are com- 
monly used to make an equitable adjustment of the various inter- 
ests and more particularly of the respective voting rights of the 
former partners. In some states, as Maryland, these latter adjust- 
ments may be made without the use of preferred stock. the statutes 
permitting any desired variation of the voting right of stock. Us- 
ually, however, preferred stock must be, or is resorted to. Thus, 


2New York Times, February 7, 1926. 
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if it is desired to give the partners an equality of voting right in the 
incorporated partnership notwithstanding an inequality of owner- 
ship, the partner having an excess of capital interest may be com- 
pensated for his excess capital by a similar excess of stock in non- 
voting preferred shares. Or common stock may be given to those 
who are to be responsible for the management, and non-voting pre- 
ferred stock may be given to those who are not to participate. By 
means of the two kinds of stock with the different powers, privi- 
leges, and limitations that may be attached to preferred stock, almost 
any desired difference of investment or power of control may be 
secured, 


. From the promoter’s point of view preferred stock has several dis- 
tinct advantages. It can bring in a new supply of capital for a concern 
without giving away its control. Over 80 per cent of the preferred 
stock issues that were floated during these five years either carried no 
voting rights at all or else allowed them only if dividends were seriously 
in arrears. Then too, preferred stock does not create any fixed charges 
such as bonds or notes; and last but not least it furnishes an easy way 
of reducing the excess profits tax. The tax was levied on profits above 8 
per cent of invested capital and preferred stock increased the 
capital.” 


Rights Carried by Preferred Stock.—Unless specifically pro- 
hibited therefrom by proper provision in the charter, by-laws or 
other authorization under which such stock is issued, preferred 
stock carries the right to vote,* and in some jurisdictions the courts 
hold that it has also, in the absence of prohibition, the right to par- 
ticipate in dividends beyond the preferential dividend after the com- 
mon stock has received a dividend equal thereto. In other jurisdic 
tions, however, it is held that preferred stock does not have this 
right unless expressly given it by its creating provisions. 

If dividends are not paid in any year, the preferred dividend, 
unless specifically and unmistakably otherwise provided, is held to 
be cumulative and must be paid in full before any dividends are paid 
on the common stock, and in the distribution of assets, in the absence 
of other provision, both preferred and common stock will share 
alike. 

To express the whole matter briefly, in the absence of modifying 


® Evans Clark in New York Times, February 7, 


* Morrell v. Brooks & Son Co., 164 Fed. $ Mitt: 
a ee 164 Fed. 501; Mi ian v. Cassedy, 191 App. Div. 
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statutory laws, preferred stock, in most of the states, has exactly 
the same rights and privileges as common stock save where these 
have been added to or diminished by the statements of the creating 
provision. Under such conditions the necessity of care in the fram- 
ing of provisions creating preferred stock is obvious. The law re- 
ports abound with cases arising from the ill-defined or inadequate 
statement of the rights and restrictions of preferred stock. 


Creation of Preferred Stock.—Specific statutory authorization 
for the creation of preferred stock is not necessary.® 

While this is true, the state statutes should always be consulted 
when preferred stock is under consideration, as they very frequently 
regulate its issue in some respect. Thus in California a non-voting 
preferred stock cannot be issued; in Michigan preferred stock, “‘if 
preferred as to principal, shall at no time exceed two-thirds of the 
authorized capital stock” ;® and in Ohio, when no-par value shares are 
issued “at no time shall the number of shares of preferred stock out- 
standing be more than two-thirds of the total number of shares, 
common and preferred, outstanding.” 7 

Usually preferred stock is created by charter provision, the pref- 
erences and restrictions being set forth at length. In some states, 
as in South Carolina and South Dakota, it may be authorized by 
proper by-law provision, but it is much better provided for in the 
charter. 

After incorporation, unless otherwise provided by statute or by 
charter provision, the assent of every holder of common stock is re- 
quired for the issue of preferred stock. This is reasonable, as the 
value of the common stock may be depreciated by such an issue. In 
many states the statutes allow preferred stock to be created after 
incorporation when authorized by a prescribed majority of the out- 
standing stock. , 


Obligatory Payment of Preferred Dividend.—A guaranteed 
dividend, to occupy the same relation to preferred stock that interest 
does to a bond, is prevented by the statutory prohibition found in 
practically all the states against the payment of dividends that will 
impair capital. A corporation may, however, make a preferred divi- 


5 Kent v. Quicksilver Mining Co., 78 N. Y. 159; im re Fechheimer Fischel Co., 212 
Fed. 

o Bab. Acts 1921, Act 84, Part II, fe Zp SOCrits 

7Gen. Code of 1912, sec. 8728 (1- 
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dend obligatory so far as there are funds from which it may be 
legally paid, and it may further provide that such dividends shall ac- 
cumulate if it is not paid in any year and be paid in full before any 
dividend is paid on the common stock; but this is as far as it may go 
with a guaranteed dividend payment on stock. Such stock, sometimes 
called interest-bearing stock, comes as close to a fixed charge as the 
law will permit in the case of stock. The preferred dividend cannot 
be made an absolute obligation.8 And even when the preferred 
dividend is guaranteed, the holder of such stock is not ordinarily 
regarded as a creditor of the corporation entitled to share with other 
creditors on a distribution of assets.° 


Redemption of Preferred Stock—The statutes do not usually 
stand in the way of the redemption of preferred stock, and in prac- 
tice we find a wide variation of provisions, ranging from preferred 
stock that is “non-callable” by its terms—that is, that cannot be 
called in or redeemed—to preferred stock which must be redeemed 
at or before a specified time and for the redemption of which a sink- 
ing fund is provided. Such a preferred stock differs but little, if 
at all, from an income bond. 

Provisions permitting and regulating the redemption of pre- 

ferred stock are found in the laws of a number of states, these for 
the most part referring to the time and rate of redemption. In the 
absence of prohibition, the redemption of preferred stock under 
suitable circumstances would seem to be entirely within the power of 
the corporation, though a provision of this kind would not be per- 
missible in a state where corporations are forbidden by statute to 
acquire their own stock. When authorized by statute, or by pro- 
visions of its charter allowable under the statutes, creditors cannot 
complain of the exercise of the right to redeem preferred stock by 
the corporation. The recitals of the charter are notice to them,1° 
and such provisions for redemption appearing in, or being permitted 
by the articles of incorporation are binding upon the holders of the 
stock." 

The redemption price of preferred stock varies with the condi- 
tions. Always the payment of any accrued dividends is a prerequi- 


8 Richardson v. Vermont & M. R. R. Co., 44 Vt. 61 oe 1®Salt (C 7 h 
y22 Fed. 40; see also Warren v. Queen & Co. edo, a; 3 ace iM maser. 

® Hazel Atlas Glass Co. v. Van Dyk & Reeves, 8 Fed. é35: 716. 

10 Fletcher, Private Corp., sec. 3644. 


Ry. A gps pms Pac. R. R. Co., 129 Fed. 305; Mannington v. Hocking Valley 
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site to redemption. Usually the redemption price involves a premium. 
Thus the 5% Cumulative Convertible Non-Voting Preferred Stock 
of the Tide Water Oil Company of a par value of $100 is redeem- 
able as a whole or in amounts of not less than $5,000,000 on any 
dividend payment date, after three years from the date of issue, at 
$105 and accumulated dividends. The Midland Utilities Company of 
Delaware may redeem its preferred stock of a par value of $100 a 
share at any time after June 22, 1928, at $120 per share and all unpaid 
dividends. The $7 cumulative dividend preferred stock of the Cur- 
tis Publishing Company with no-par value is redeemable in whole or 
in part on any dividend date at $120 and accrued dividends. The 
7% cumulative preferred stock of the Underwood Typewriter Com- 
pany of the par value of $100 per share is callable at any time on three 
months’ notice at $125, and a sinking fund of $100,000 per annum 
must be set aside out of net profits for its redemption before any divi- 
dends are declared upon the common stock. The New York Mer- 
chandise Company, Inc., will establish a sinking fund beginning 
August I, 1927, to retire annually 3% “of greatest amount at any 
time outstanding” of its 7% preferred stock of a par value of $100, 
at $115 and accrued dividends. 

The redemption right is sometimes of considerable importance, 
and should be retained by the corporation when preferred stock is 
issued if it can be done without injury to the sale of the preferred 
stock. This is so because dividend rates on preferred stock are 
usually higher than interest rates on borrowed money and under 
such conditions, if the corporation accumulates surplus profits, the 
preferred stock may be redeemed and its high preferred dividends 
terminated with much advantage. Also a preferred stock issue might 
stand in the way of some advantageous readjustment of the capital 
structure and the redemption right again be important. On the other 
hand, because of this probability of redemption in the case of callable 
preferred stocks, non-callable preferred stocks issued by companies 
of equal standing usually sell for a higher price. 

Where the redemption period of preferred stock is reasonably 
remote, say five years or more, and the redemption price is attrac- 
tive, this right may usually be reserved without serious detriment to 
the salability of the stock. 

Preferred stock, when redeemed, is still a part of the capitaliza- 
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tion of the company, and might, with the assent of the stockholders, 
be reissued. 


Certificates for Preferred Stock.—Preferred stock is issued in 
many different forms and with many different classifications, privi- 
leges and restrictions. The certificate for preferred stock should 
carry upon its face all the conditions of the particular issue. In 
some states this is a matter of statutory requirement, and the re- 
quirement is sometimes extended to include the statement of such 
conditions upon the certificates of common stock as well. Thus in 
New York? the statutes provide that: 


Every certificate of stock issued by any corporation hereafter organ- 
ized which is authorized to issue shares of more than one class, shall 
state all of the designations, preferences, privileges and voting powers 
or restrictions or qualifications of the shares of each class of stock 
which the corporation is authorized to issue. 

Every such certificate shall plainly state the number, kind and class 
of shares which it represents; the authorized capital stock of the cor- 
poration and the par value of its shares; or if any of its shares are 
without par value, the authorized number of such shares and the au- 
thorized number and par value of the shares having par value. 


In New Hampshire a still broader requirement appears in the 
statutes : 


Each certificate of stock which is limited as to its voting rights, or 
which is preferred as to its dividend or as to its share of the principal 
upon dissolution, or is otherwise qualified or restricted, shall bear thereon 
a sufficient statement of such limitation, terms of preference, qualifica- 
tion or restriction, and a reference to the clause in the articles of agree- 
ment or votes authorizing the same. 


If the specifications of any particular issue of preferred stock 
are too voluminous to appear upon the face of the certificate, an 
abstract should be prepared, to meet the requirement of state laws 
similar to those of New York, and a reference be made on the face 
of the certificate to the provisions of the charter or other creating 
provisions by which such stock is authorized. Such notice is suf- 
ficient to put any intending purchaser on his guard, and if he pur- 
chases the stock, he cannot afterward assert ignorance of its condi- 
tions as a basis for litigation or claims against the corporation. 


Stock Corp. Law, sec. 65. 
18 Public Laws, Ch. 225, sec. 50, 


CHAPTER 38 


PREFERENCES AND LIMITATIONS OF PREFERRED 
SLOCK ; 


The Preferred Dividend.—Preferred dividends as in the case 
of any dividends may only be paid from profits. The special rights 
or limitations of preferred stock as to dividends may be as to time 
and amount, or more rarely as to the right to profits from certain 
sources, as where a preferred stock is to receive all the profits of a 
certain plant, or of a particular branch of the business, or from 
some other specified source. 

Preferred dividends may be cumulative, that is, “carry over” 
until they are paid; or non-cumulative, in which case they are lost 
if not earned in any fiscal year, or, where the provision creating 
the preferred stock specifically so provides, if not declared in any 
year. This subject is discussed in some detail in later sections of the 
present chapter. 

The dividend rate of preferred stock is usually fixed at a figure 
that will enable the stock to be sold at par. If the stock is of no-par 
value, the price is fixed at such figure as will “carry” the dividend 
rate agreed upon—that is, will make the stock so attractive to pur- 
chasers that they will purchase it at the offered price. 


Participating Preferred Stock.—Preferred stock may, by 
proper provision, be given any desired rights of participation in 
profits beyond its preferred dividend, and in such case the preferred 
stock is termed a participating stock. If, however, the provisions 
which create and control the preferred stock say nothing about fur- 
ther dividends, it is, as stated in the preceding chapter, held in some 
jurisdictions to have no further rights to dividends beyond its pre- 
ferred dividend, but in other jurisdictions it is held to participate 
in dividends thereafter equally with the common stock.? 

When preferred stock does not participate in dividends beyond 
its preferred dividend, either because of express prohibition, or in 


1 Fletcher, Private Corp., sec. 3755. 
367 


368 CORPORATION PROCEDURE [Ch. 38 


some jurisdictions as stated above, because not expressly authorized 
thereto, the preferred stock is non-participating. 

The object of giving preferred stock the participation right is, 
of course, to increase its attractiveness and resulting salability. The 
larger number of preferred stocks of recent years are, however, non- 
participating. ‘While this is true, participating stocks are fairly 
common, and this participation takes many forms. Thus, the no-par 
value preferred stock of*the National Cash Register Company, 
designated as “Class. A Stock” and offered to the public at $50 a 
share, provides for $3 .a share per annum which cumulates if not 
paid in any year, as its priority dividend; “Class B Stock” is then 
entitled to non-cumulative dividends of $3 in any year and any fur- 
ther dividends go one-half to Class A and one-half to Class B. The 
Moto Meter Company, Inc., on the other hand, issues a no-par 
value Class A stock “preferred and cumulative as to dividends up 
to $3.60 a share per annum, after which Class B stock is entitled 
to $1 per share non-cumulative dividend per annum, after which the 
two classes participate in further distributions as classes, one-third 
to Class A and two-thirds to Class B.” Another well-known par- 
ticipating preferred stock is that of the Chicago and Northwestern 
Railway, which is entitled to a preferred dividend of 7%, to be 
followed by 7% on the common; then the preferred is entitled to 
an additional 3%, and thereafter if profits permit the common re- 
ceives a similar amount. After this both stocks share equally in any 
further dividends. At the present time the dividend rate of the 
common stock is 4%. . 


Cumulative Preferred Stock.—Preferred stock may be cumu- 
lative or non-cumulative as to its preferred dividend. If cumula- 
tive, while its declaration is in the discretion of the directors, if the 
dividend is not paid in full in any year, the dividend claim carries 
over as to the unpaid portion, and remains a claim against profits to 
be paid in any succeeding year when dividends are declared, before 
dividends may be paid upon the common stock. 

On the other hand, non-cumulative preferred stock has a divi- 
dend claim prior to that of the common stock for its preferred 
dividend, but if this dividend is passed in any year, it may—de- 
pending on the character of the stock—be lost to its holder, and 
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this even though there be profits from which the dividend might 
have been paid. 

A non-cumulative preferred stock is not usually desirable from 
the standpoint of the investor. A cumulative preferred stock, on 
the other hand, is not always desirable from the standpoint of the 
company, as the cumulative dividends have an uncomfortable habit 
of piling up, or cumulating when times are hard, until they become 
a serious burden for the company to carry. In such case, should 
further financing of the company be necessary, these cumulated. divi- 
dends present an obstacle difficult to overcome. And should the 
company become prosperous and again reach the point of profits 
available for dividends, the cumulated dividends on the preferred 
stock are a prior claim and must be paid or disposed of in some 
other way before dividends may be paid upon the common stock. 

Under such circumstances the holders of common stock, having 
already been deprived of dividends through the hard years, do not 
relish a further postponement of their dividends in favor of the 
preferred stock, and the common result is the finding of some 
substitute for the cash payment of the cumulated dividends. Usu- 
ally this takes the form of a funding of the preferred dividend in 
whole or in part, securities of some kind, as common stock, pre- 
ferred stock or even bonds being issued in settlement of the pre- 
ferred stockholders’ cumulated dividend claims. For instance, when 
the Fisk Rubber Company liquidated the unpaid dividends on its 
first preferred stock amounting to $26 a share the plan was as 
follows: $1 in cash and one-fourth share of the company’s “first 
preferred convertible” stock of the market value of $28. This was 
practically a payment of $29. The company announced at the same 
time that thereafter it was expected that the dividend on the first. pre- 
ferred stock would be paid regularly and declared its quarterly divi- 
dend of $1.75 a share payable February 1, 1926, to stockholders of 
record January 20, 1926. 


Non-Cumulative Preferred Stock.—A strictly non-cumulative 
preferred stock calls for its preferred dividend in any year before 
dividends are paid upon the common stock. If, however, the direc- 
tors, who have discretion as to this, fail to declare the non-cumulative 
preferred dividend in any year, even though profits exist from which 
it might: be paid, the “passed” dividend does not carry over to suc- 
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ceeding years but fails and is lost to the holders of the non-cumula- 
tive preferred stock irrevocably. That is, the profits which might 
have been paid out as dividends to the non-cumulative preferred 
stock inure to the benefit of the company at large, and increase 
the security behind the preferred stock and in that way benefit its 
holders; but in every other way are lost to the preferred stock and 
become for all practical purposes the property of the common 
stock. 

Such a non-cumulative preferred stock is obviously very unde- 
sirable. It is, in fact, a standing invitation to the directors, unless 
their ethical standards are high, to administer the corporate finances 
to the advantage of the common stockholder. As stated, where such 
stock exists, profits that might very properly have been applied to 
the preferred dividends are frequently diverted into reserves or 
working capital for improvements or developments. These redound 
to the ultimate advantage of the company, but meanwhile, as long 
as they absorb profits, they stand in the way of dividends on the 
non-cumulative preferred stock, and it may be, continue to absorb 
them until the company has reached a point where common and 
preferred stock dividends are both possible. The preferred stock- 
holder’s dividends for this period are absolutely lost so far as he 
is concerned. The company has profited at his expense. 

Many present-day non-cumulative stocks were intended to be of 
this undesirable character but some of them, usually by reason of 
defective wording of the creating provision, have proved to be of a 
hybrid nature—a cumulative preferred stock as to those years in 
which profits were earned from which dividends might properly 
have been declared but were not; a non-cumulative preferred stock 
as to those years in which profits were not earned from which the 
dividend might have been properly declared and paid. 

Of this nature is the 7% preferred stock of the United States 
Cast Iron Pipe and Foundry Company.? Dividends on the pre- 
ferred stock were passed year after year though profits were earned 
sufficient to pay them, until over $700,000 of profits had in this way, 
been withheld from the preferred stockholders. In 1923 the direc- 
tors declared its 7% dividend for that year on the preferred stock 
and then attempted to declare dividends on the common stock. Suit 
was brought by the preferred stockholders to enjoin the payment of 


* Moran v. U. S. Cast Iron Pipe, etc. Co., 95 N. J. Eq. 380. 
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common dividends until the passed dividends were paid the preferred 
stockholders. The decision in their favor hinged on the somewhat 
ambiguous wording of the provision creating the preferred stock. 
and the apparent requirement of the New Jersey statute of that 
time that dividends be paid on preferred stock whenever in any 
year there were profits earned from which they might be paid. 

Inasmuch as the New Jersey statutes have been amended so as 
to clearly permit the creation of preferred stock non-cumulative as 
to all dividends not declared, the decision referred to loses much of 
its weight. It does, however, serve to emphasize the necessity of 
stating with all clearness just what the privileges and restrictions 
of preferred stock are to be. 

Speaking generally, as already intimated, a non-cumulative pre- 
ferred stock is not desirable. It has most of the risks of common 
stock and—beyond its doubtful dividend—none of the possibilities 
of profits inuring to the common stock. Non-cumulative preferred 
stocks are not infrequently issued in reorganizations and are then 
the best that can be done—or is done—for those who receive them. 
Under some circumstances, however, a non-cumulative preferred 
stock may be very satisfactory. Thus the 6% non-cumulative pre- 
ferred stock of the International Nickel Company has received its 
full dividends since 1906. Another similarly desirable non-cumula- 
tive preferred stock is that of the American Car and Foundry 
Company, which has received its 7% preferential dividend regularly 
since the organization of the company in 1899. Even better is the 
record of the Otis Elevator Company, which has paid a 6% dividend 
regularly upon its non-cumulative preferred stock since 1808. 


Stock Preferred as to Assets.—As stated in the preceding 
chapter, unless otherwise specifically provided, preferred stock has no 
priority in the distribution of assets upon the liquidation of the 
corporation but participates just as common stock does. Some pref- 
erence in this respect is, however, almost invariable, the customary 
arrangement requiring the payment of the par value of preferred 
stock, or in the case of no-par value stock,® a specified amount, and 
in either case with all arrearages of dividends, before anything is 
paid upon the common stock. In some states preferred stock carries 
the prior right to assets in case of distribution, as a matter of statu- 


3 For discussion of no-par value stock. preferred as to assets, see’ Ch. 39, “Shares 
Without Par Value.” 
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tory law, unless otherwise specifically provided by the creating pro- 
visions. Even in such states it would be better to incorporate this 
preference in the charter, if the preferred stock is to have it, in 
order to prevent any mistake or misapprehension as to the status of 
the stock. 

Occasional variations of the asset preference are found. Thus 
in the Interstate Power Corporation of Delaware, the $7 Dividend 
Preferred Stock “has priority in liquidation or dissolution up to 
$100 per share, together with all dividends accrued or in arrears, 
plus a premium of $15 per share if such liquidation or dissolution 
be voluntary,” while the Estey-Welte corporation of New York 
gives its Class A stock “priority in liquidation over Class B stock 
up to $55 per share after which both classes share equally.” 

It is to be borne in mind that going concerns are but seldom 
liquidated, and the asset preference of stock is, therefore, usually 
of importance only incase of reorganization by agreement, or in 
event of insolvency. In case of reorganization it is customary to 
readjust the outstanding securities, usually reducing their rank or 
amount, and the prior claim of preferred shares is then a vantage 
ground in securing recognition in the reorganized corporation. 


Limitations on Voting Power of Preferred Stock.—Unless 
prohibited in some way, it is entirely within the power of the 
corporation to deny the voting power to preferred stock by proper 
provision in the creating provisions. There is no question of public 
policy which stands in the way of a corporation and its stockholders 
placing any restriction that seems to them desirable, on the voting 
power of stock, and if all the interested parties agree, it is legal.4 
In California, however, the voting power of any class of stock 
may not be abridged in any way as the statutes provide that no pref- 
erence as to voting power may be granted to any class of stock. 

While in most of the states the voting power of preferred stock 
may be limited in any way desired, it is always to be borne in mind 
that unless otherwise expressly provided, preferred stockholders 
have exactly the same right to participate in corporate meetings and 
to vote upon their stock as do the holders of common stock.® Fre- 
quently, however, this voting right and the right to participate in 


4 Equitable Life Assurance Soc. v. Union Pac. R. R. Co., 162 App. Div. 
5 Film Producers Inc. v. Jordan, 154 Pac. (Cal.) 605. : zd 8 eS tee 
® Morrell v. Brooks & Son Co., 164 Fed. sor. 
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stockholders’ meetings is varied in some way, or is denied the pre- 
ferred stock entirely, the power of management being reserved to 
the common stock. In such case the provisions by which the pre- 
ferred stock is created should state clearly the nature of the variation 
from the usual voting rights, and the same details should also appear 
plainly upon the face of the certificates by which such preferred 
stock is represented. When the voting right is denied entirely, the 
preferred stockholders have no more voice in the management of 
the corporation than have its bondholders, save in some states as to 
certain prescribed statutory acts. 

Variations of the voting rights of preferred stock are found in 
many forms. Many of these, while restricting the general voting 
rights of preferred stock, restore to it some measure of voting power 
when necessary for the protection of its interests. Thus frequently, 
preferred stock must give its assent before additional preferred stock 
may be issued, or before the corporate property may be encumbered 
by a mortgage. Occasionally its power in this respect is superior to 
that of the common stock. Thus the property of the American 
Can Company cannot be mortgaged unless two-thirds of the out- 
standing preferred stock assents. On all other questions the com- 
mon and preferred stocks have equal voting rights. In the United 
States Smelting & Refining Co., on the other hand, the preferred 
and common stocks vote alike except as to the increase of common 
stock, or the creation of other stock having no preference over the 
present preferred as to assets or dividends, on which questions the 
~ common stock alone may vote. 

In many cases the preferred stock is denied the voting right 
as long as the company is prosperous—as long as the preferred divi- 
dends are paid with fair regularity, but gives it to them when these 
dividends fail. Thus the Gould Coupler Company of Maryland 
gives its preferred shareholders the exclusive right to vote in case 
of default in four quarterly dividends until all dividends due and 
unpaid shall be paid. In the National Cash Register Company the 
Common A—which is a preferred stock—and the Common B stock 
“have equal voting rights except that the Common B stock has the 
right to elect a majority of the directors and the Common A stock 
the remainder, unless at the time of election the company is in 
default with respect to two quarterly dividends on the Common A 
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stock, or in respect to earnings, as provided in the charter, in each 
of which cases the Common A and Common B stock vote equally 
share for share in the election of directors.” In the DuPont Com- 
pany the preferred stock, designated as “non-voting debenture 
stock,” does not possess the voting right unless (1) the company 
defaults on any interest due on said stock and continues in default 
for six months, when the debenture stocks of the company have 
the exclusive voting right for the next year and until all accrued 
dividends on the debenture stock have been paid, and (2) in event 
that the earnings of the company in any year amount to less than 
9% of the outstanding debenture stock, when the holders of the 
non-voting debenture stock have equal voting rights with the holders 
of any other class of stock, such right to continue until in some year 
the company earnings amount to 9% on the outstanding debenture 
stock. 


Preferred Stock with Privilege of Conversion.—As its name 
indicates, a convertible preferred stock is one that may be exchanged 
for some other security—almost invariably the common stock of the 
same corporation—on a specified basis. The object of the conver- 
sion privilege is to make the preferred stock which carries it more 
attractive to purchasers. These purchasers have the preferred claim 
on dividends so long as they hold their preferred stock. If, how- 
ever, the company prospers so that the dividends or the dividend 
prospects, or some other rights or privileges of the common stock, 
are more attractive than the fixed dividend of the preferred stock, 
the exchange places the owner at once on the then more desirable 
footing of a common stockholder. In other words, it gives at once 
the security of preferred stock and the speculative possibilities of 
common stock. 

Preferred stocks with the conversion privilege are frequent in 
the modern financing of corporations, the conditions of their con- 
version varying widely in different corporations. Thus the Tide 
Water Oil Company issued over $25,000,000 of 5% cumulative con- 
vertible non-voting preferred stock “convertible at any time at its 
par value ($100) into the common stock of the company, without 
par value, at the following rates: the first $5,000,000 of preferred 
stock surrendered for conversion on the basis of one share of com- 
mon stock for each $37.50 par value of preferred stock; the second 
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$5,000,000 par value of preferred stock, on the basis of one share 
of common stock for each $40 par value of the preferred stock; 
the third $5,000,000 of preferred stock on the basis of one share of 
common stock for each $42.50 of preferred stock; and the balance 
of the preferred stock on the basis of one share of common stock 
for each $45 par value of preferred stock. If called for redemption, 
the holders of the preferred stock so called shall be entitled to 
convert, at the prevailing rate, up to and including the tenth day 
prior to the date set for redemption.”’. Another convertible preferred 
stock is that of the United States Dairy Products Corporation. This 
is a first preferred 7% cumulative stock which “may be converted at 
the option of the holder into either 8% convertible second preferred 
cumulative stock, share for share, or into either class of common 
stock (Class A and B no-par value) in the ratio of 11% shares of 
common stock for one share of preferred stock at any time prior 
to December 1, 1932.” 

A variation of the usual convertible stock is the second preferred 
of the Reading Company each share of which may be exchanged 
at the option of the company into one-half share of its first preferred 
stock and one-half share of its common stock. 

Usually the conversion of preferred stock into common is be- 
cause the market value of the common stock reaches a point that 
makes the conversion profitable. At times, however, other influences 
bring about the exchange. Thus the approach of the redemption 
period of a preferred stock might under some conditions bring about 
its conversion into common stock before it would otherwise be 
exchanged. 


Miscellaneous Provisions Protecting Preferred Stock.—The 
usual provisions for protecting preferred stock, or for making it more 
attractive have already been discussed. Many other provisions de- 
signed for the same purpose are, however, found in the preferred 
stock issues of the various corporations. Usually these relate to the 
creation of prior or additional liabilities, to the maintenance of a speci- 
fied ratio of accounts to liability, or of dividends to surplus, ete. 
The Stollwerck Chocolate Company, for instance, may not pay 
any dividend on its common stock until the net quick assets are 
equal to 75% of the first preferred stock outstanding, and may not 
pay dividends on the common stock in excess of 5% until the net 
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quick assets equal the full face value of the outstanding first pre- 
ferred stock. 

The Tide Water Oil Company provides that “so long as any of 
the preferred stock is outstanding, no debt maturing more than one 
year from the date thereof (except purchase money indebtedness ) 
may be created or assumed by the company if holders of 25% of the 
par amount of outstanding preferred stock object thereto.” Also 
the company agrees that “the authorized amount of the preferred 
stock may not be increased unless authorized by vote of two-thirds 
in amount of the preferred stock outstanding, and no other classes 
of stock may be created unless made subordinate to the preferred 
stock as to dividends and payments in liquidation or dissolution.” 

R. Hoe and Company, Inc., for the protection of its Class A 
stock—preferred as to dividends and assets—provides that “without 
consent of the holders of at least two-thirds of the outstanding 
Class A Stock, the company may not dispose of its property and 
business as an entirety; create any new mortgage on its property 
other than purchase money mortgages; authorize any stock having 
priority over or ranking equally with Class A Stock as to dividends 
or assets; change any provisions of Class A Stock.” 


CHAPTER 39 


SHARES WITHOUT PAR VALUE 


Functions of Capital Stock.—Capital stock divided into shares 
of a fixed par or face value has several distinct functions in the 
incorporated enterprise. Its sum total, issued and unissued, indi- 
cates the total amount of stock that the corporation is authorized 
to issue, also the sum total of the issued stock frequently represents 
and appraises the stockholders’ permanent investment in the cor- 
porate enterprise—the “stated” capital that is held, unavailable for 
dividends as a protection for corporate creditors. This same issued 
capital stock might, and occasionally does measure the actual value 
of the corporate enterprise as a whole, and the issued shares of 
capital stock always serve to apportion the respective interests of 
those to whom the corporate enterprise really belongs, i.e., the stock- 
holders. 

In its first function—the indication of the amount of stock the 
company is authorized to issue—capital stock is accurate and un- 
failing; in its second function—the measurement of the stated 
capital of the corporation—issued capital stock is usually fairly ac- 
curate. It, however, fails when stated capital is depleted by losses 
to a point below the stockholders’ permanent investment, and it fails 
again when additions to stated capital are made by action of the 
corporate authorities without the issue of stock to a corresponding 
amount. 


Issued Stock as a Measure of Corporate Values.—lIn its third 
function, the appraisal of the corporate enterprise, we find a very 
unsatisfactory condition, for the issued capital stock performs this 
function badly. The laws in most states require that a dollar in 
cash, property or services shall be given into the corporate posses- 
sion for every dollar of stock that the corporation issues. At the 
time of organization, therefore, it may be assumed that the issued 
stock is an accurate measure of the value, actual or estimated, of 
the corporate assets. This equality is, however, but short-lived, for 
after organization the face value of the outstanding stock and the 
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- net value of the corporate assets diverge and vary so widely that 
it may be safely said that for practical purposes the face value of 
issued stock is never an accurate measure of the asset values of a 
going concern. 


The “Dollar-Marked” Stock Certificate—Not only is capital 
stock inaccurate in the performance of its valuation function, but 
at times, with its misleading share face value—which is practically 
never the real value of the share—is a potent factor of deception. 
As a matter of fact, many of the stock-selling schemes that have 
drawn so heavily in real values from those who cannot afford the 
loss, have owed most of their effectiveness to the use of the dollar- 
marked stock certificates. A $100 share of stock at $50, or a $1 
share at 2 cents, sounds to those unfamiliar with stock transactions 
as if it were a bargain. 

Theoretically, the use of stock certificates of a designated money 
value should not be confusing. The purchaser should know that 
the certificate marked $100 may be worth $100 or it may be worth 
more or less than that. He should investigate for himself and find 
out the real value of the dollar-marked stock certificate. In practice 
he usually does nothing of the kind. In many cases he cannot; in 
other cases he will not. He may doubt the accuracy of the value 
given on the stock certificate, but he is inevitably influenced by it, 
and at times to his injury. 

Furthermore, the use of the dollar-marked certificate causes con- 
stant and unnecessary trouble in corporate financing. If a speculative 
offering is capitalized at $1,000,000 and the stock is sold at 4o 
cents on the dollar, the world of sound finance is shocked, and the 
law promptly steps forward and says that the purchasers shall be 
liable to corporate creditors in case of company insolvency for the 
difference between the amount they paid in and the face value of 
the stock they purchased. Capitalize the same speculative offering at 
$400,000 and sell the stock at par, and exactly the same value is 
given for exactly the same money, but the world of sound finance 
smiles approvingly and the law is satisfied. 

But as a matter of fact no wrong was done in the first case. 
The only misrepresentation was in the dollar mark on the stock 
certificate, and as the issued stock is not a real measure of value 
and is not looked upon as such by those who give credit to the 


—~s 


Ch. 39] SHARES WITHOUT PAR VALUE 379 


corporation, the misrepresentation was only in sound and not in 
substance. 

Obviously the face value of a share has nothing to do with its 
real value, save to obscure it. Why then have shares with a face 
value been used for all these years? Presumably because it always 
has been done. And then there is a certain measure of protection 
to creditors in the stated capital, measured in most cases by the 
sum total of the outstanding shares. This protection could, how- 
ever, be secured easily and effectively and more accurately in other 
ways. Shares had, however, as stated, always been issued with a 
par value, and up to a very recent date the laws permitted no other 
form of issue. 


Capital Stock as a Measure of Interest.—The fourth function 
of capital stock, the measurement of individual interests in the cor- 
porate enterprise, through its share division, is invariable and accu- 
rate. As a rule many persons put money into a corporate under- 
taking, each investing a sum proportioned to his means, or to the 
interest that he feels in the particular enterprise. Also, if the com- 
pany be a new one, commissions, bonuses, and other obligations 
may be paid in stock of the company. Salaries perhaps are also 
partially paid in stock and properties are purchased for stock con- 
siderations. All this may bring hundreds, or perhaps thousands of 
people into the ownership of the incorporated enterprise, and it is 
clear that if their varied interests were adjusted on the fractional 
basis that obtains in the partnership, as one-tenth to one man, four- 
fifteenths to another, three-twentieths to another, and so on, very 
complicated and troublesome problems, both in practice and in book- 
keeping, would arise. In the larger corporations with their tens 
of thousands of stockholders, the plan would be practically im- 
possible. 

Under the share capitalization used in the corporation all the 
varying interests of the stockholders are accurately and conveniently 
represented by its shares of stock. If the corporation has 1,500 
shares, the man with the one-tenth interest receives 150 shares; the 
one with four-fifteenths, 400 shares; the man with three-twentieths, 
225 shares. The method is simple, definite and satisfactory, and 
it is largely to this facility of apportioning easily and accurately in- 
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terests in a business undertaking, that the corporation owes its 
popularity as a form of business organization. 


Shares Without Par Value.—The apportionment of stockhold- 
ers’ interests is—through its shares—an invariable function of capi- 
tal stock. It may, as stated, also measure the value of the corporate 
assets—very occasionally it does—and it more frequently measures 
stated capital with fair accuracy, but it always apportions—and 
apportions accurately—the interests of the individual stockholders, 
and this latter function is one of its most important functions—a 
fact that is not always clearly seen through the misleading dollar 
mark of the par value stock certificate. 

To meet these general conditions, the omission of the dollar mark 
from the stock certificate was an obvious suggestion—in other words, 
the use of shares without any specified par value. The first public 
recommendation that corporations be allowed to issue stock without 
par value was made many years since by a committee of the Bar 
Association of the State of New York. The suggestion, though 
based on the soundest of reasoning, was then too radical, too far 
in advance of the times to meet with general approval. The rec- 
ommendation, indorsed by the most eminent corporation attorneys 
of the state, was made again and again. Finally it prevailed, the 
desired law being enacted by the New York Legislature in 1912. 

At the time the law permitting stock with no specified par value 
was enacted, there was considerable doubt as to whether it would 
meet with public approval. As a matter of fact, the idea was, in 
spite of its merits, slow to win its way. The departure from the 
usual plan of incorporation was too radical to meet with immediate 
approval. The idea of value as connected with share capitalization 
was too firmly fixed to be easily disturbed. 

The reluctance to use the share with no par value was mainly 
on account of its novelty. Incorporators were hesitant, or frankly 
indifferent, or even opposed to the unfamiliar shares. Enterprises 
wishing to sell stock were afraid of the effect on prospective in- 
vestors of the no-par value shares; those not wishing to sell securi- 
ties were fairly well satisfied with the old and tried, and did not 
care to venture on the new. 

The very obvious and important advantages to be gained by the 
use of shares with no par value were, however, sufficient to over- 
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come all this inertia and prejudice, and before the close of 1915 
over a hundred and fifty corporations had been organized under 
the New York laws with shares of no par value. Since then the 
progress of the no-par value share has been rapid. State after state 
has followed New York’s lead, until no-par value shares are now 
recognized and provided for by the laws of the great majority 
of the states of the Union, and they have been adopted by many 
thousands of corporations—among them most of the more important 
incorporations or reincorporations of the last few years. 


Nature of Shares Without Par Value.—The charter of a New 
York corporation of the par value type must state “the amount 
of the capital stock and the number and par value of the shares 
of which it is to consist,” 1 which necessitates a definite dollar value 
for each share. The charter of a no-par value share corporation, 
on the other hand, is required to state “the total number of shares 
that may be issued by the corporation.” 2? Nowhere is there any 
requirement that a definite face value be given the share. 

The difference between shares without par value and shares 
with par value is, therefore, in the omission of the dollar idea and 
particularly of the dollar sign. The Illinois law provides, for in- 
stance, that: “Shares of capital stock without par value shall be 
represented by certificates which shall state the number of. shares 
represented thereby, the name of the holder, and the number of 
such shares which the corporation is authorized to issue, and no such 
certificates shall express any par value of such shares.” 3 

As will be noted, the law eliminates absolutely the value idea from 
the face of the certificate. If a corporation is organized under this 
law with a capital stock of 10,000 shares, no money value, nominal 
or otherwise, is placed upon them. Each share merely represents 
one ten-thousandth of the enterprise. And the price put upon each 
share when issued by the corporation is, as discussed more fully 
later in the chapter, presumed to be its “fair market value.” 

When these shares are once in the hands of the subscriber, their 
value is immaterial, save for purposes of private inventory or tax- 
ation, so long as they are not offered for sale. In case of sale or 
any other contingency requiring their valuation in terms of money, 


1 Stock Corp. Law, sec. 5 (3). 
2 Stock Corp. Law, sec. 12 (1). 
3 Smith-Hurd, Rev. Stat., 1925, Ch. 32, sec. 31. 
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this value must be determined, as in the case of any other property, 
from current quotations or by investigation and appraisal. The 
problem is simplified by the absence of fictitious money values. 


No-Par Value Shares and the Statutes.—The laws authoriz- 
ing shares with no par value are very similar in the various states, 
differing only as to details. The general characteristics of the 
various state laws authorizing the issue of no-par value stock are 
given below. 


INTENT oF LAw.—The general intent of the no-par value enact- 
ment is well stated in Idaho as follows: “The intent and purpose 
of this act is to require a share of stock to be treated and represented, 
subject to lawful preference, rights, limitations, privileges and re- 
strictions as a mere evidence of an aliquot or divisional interest in 
the assets and earnings of the corporation issuing the same, what- 
ever the extent or value of such assets or earnings may be, to the 
end that misrepresentation or misunderstanding arising through the 
difference between actual value of a share of stock and the value 
appearing on the face of the certificate therefor may be eliminated.’’* 


AvuTHORIZATION oF No-Par VALUE SHAREs.—In those states 
where they are allowed, authorization to issue no-par value shares 
may be secured at the time of organization by charter provision, 
or later by amendment of an existing charter. 


LiMITATIONS ON UsE oF No-Par VALUE SHARES.—The privilege 
of issuing no-par value shares is in most of the states withheld 
from banks and other financial institutions. Thus in New York 
“any or all the shares of any stock corporation other than a moneyed 
corporation, may be issued without par value.’® In some states, 
however, as in Colorado, the right is extended to all corporations 
organized “for any lawful purpose.” 


CLASSIFICATION OF StTocK.—In most of the states both par 
value and no-par value stock may be issued by the same corporation. 
Also in most of the states both common and preferred stock of no 
par value may be issued. In the case of no-par value preferred 
stock, its dividend rate must be expressed in dollars and cents and 


4Comp. Stat., sec. 8. 
5 Stock Corp. Law, sec. 12. 
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if it has preference as to assets on liquidation this preference, or 
any redemption value, must be stated as a fixed amount. 


EQua.ity oF CLAsses oF Stocx.—In the states permitting no- 
par value shares, the statutes provide that all such shares subject 
to any classification, privileges, preferences or limitations properly 
provided for in the certificate of incorporation shall in the same 
class be equal to the other. Thus the laws of New York provide 
that “subject to the designations, preferences, privileges and voting 
powers or restrictions or qualifications granted or imposed in re- 
spect t6 any class of shares, each share with or without par value 
shall be equal to every other share of the same class.” ® This is 
in accord with the common law. 


RIGHTS OF SHAREHOLDERS.—Under these equal rights and privi- 
leges, any holding of common stock entitles the holder to one vote 
for each share held, to notice of corporate meetings, to inspection 
of the corporate books, to participate proportionately in dividends 
after preferred dividends are paid, and to share proportionately in 
the surplus after debts are paid and after the preferred stockholders 
have been paid their principal and any accumulated dividends to 
which they are entitled. 


CERTIFICATES FOR No-Par VALUE SHARES.—The certificates for 
shares with no par value should give the number of shares to which 
the holder is entitled and also give the whole number of shares 
authorized to be issued. In some of the states, as in New York 
and Ohio, this information must be given. In most of the states 
it is not compulsory. 


FrxinG THE Prick oF No-Par VALUE SHARES.—AII the states 
prescribe some method of fixing the corporation’s selling price of 
no-par value shares, but there is a diversity of methods. In New 
York the statutes prescribe that a corporation “may issue and may 
sell its authorized shares without par value from time to time, (a) 
for such consideration as may be prescribed in such certificate of 
incorporation; or (b) for such consideration as shall be the fair 
market value of such shares, and, in the absence of fraud in the 
transaction, the judgment of the board of directors as to such value 
shall be conclusive; or (c) in the absence of fraud in the transac- 


6 Stock Corp. Law, Sec. 12. 
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tion, for such corisideration as, from time to time, may be fixed by 
the board of directors pursuant to authority conferred in such cer- 
tificate of incorporation; or (d) for such consideration as shall be 
consented to or approved by the holders of a majority of the shares 
entitled to vote at a meeting called in the manner prescribed by 
the by-laws, provided the call for such meeting shall contain notice 
of such purpose.” 7 

In some states, as Arizona, the price may be fixed only by char- 
ter provision, which is not always an advantageous method as it 
prevents any change of price save by amendment of charter. Ina 
number of states the directors may fix the selling price pursuant to 
authority conferred on them by the charter, or by a majority, or a 
specified proportion of the stockholders at a duly called special 
meeting. Sales at different prices are sustained where justified by 
business or administrative conditions.® 


Liaspitiry AtTTrAcHING To. No-Par VALUE StocK.—In _ prac- 
tically all the states permitting shares without par value, the statutes 
specify that the payment to the corporation of the duly fixed price 
of no-par value stock renders it full-paid and non-assessable. In 
California, where stockholders are subject to a special statutory lia- 
bility, the statutes merely provide that when the fixed price has been 
paid “the holders of such shares shall not be liable to the corporation 
in respect thereof.” ® 


ORGANIZATION Tax.—The plan as to organization tax varies in 
the different states. Thus in New York the organization tax on 
no-par value shares, regardless of the values behind them, is 5 
cents for each share. This is the same amount as is charged for 
shares of $100 par value. Massachusetts and Rhode Island also 
charge 5 cents for each share. In many of the states the tax is 
based on the same idea, the value of no-par value shares for or- 
ganization fees being fixed at $100. In some few states, as in Ala- 
bama, it is based on each $100 of actual consideration received or 
reserved for the shares. In New Jersey the organization tax on 
no-par value shares is one cent on each share regardless of its real 
value. In Colorado for purposes of the organization tax and state 


7 Stock Corp. Law, sec. 12. 
8 Atlantic Ref. Co, v. Hodgman, 13 Fed. (2d) 78x. 
® Civil Code, sec. 290 (b); L. 1923, Ch. 293. 
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license fee, “but for no other purpose,” no-par value shares are to be 
taken as of the par value of $1 each. 


VALUATION OF No-Par VALUE SHARES FOR Purposes oF TAX- 
ATION.—For purposes of taxation, the most common plan is to hold 
that each no-par value share has a par value of $100. In New York 
the income tax applies to all corporations alike and the character 
of stock issued is immaterial. In New Jersey the annual tax is 3 
cents a share up to 20,000 shares, above that the tax decreases for 
each additional 10,000 shares until it reaches 2% mills for all above 
50,000 shares. In Colorado for purposes of the license tax shares 
are, as already stated, deemed to be of the par value of $1 each. In 
Maine the annual tax is 5 mills for each share, with a minimum 
of $10. 

When corporations with shares having no-par value undertake 
to operate in states other than the state of incorporation, they are 
usually treated in these other states as if the no-par value shares 
were of the par value of $100. 


Sratep CapiraLt.—The capital or “stated capital’ or “share 
capital” of the corporation, that may not be drawn upon for divi- 
dends, is for corporations with stock of no par value fixed, in many 
of the states, as the amount actually received by the corporation 
in payment for such stock. In New York the no-par value shares 
may be assigned a stated value of $1 or more, or the stated capital 
may be fixed as follows: “The capital of the corporation shall be 
at least equal to the sum of the aggregate par value of all issued 
shares having par value, plus the aggregate amount of consideration 
received by the corporation for the issuance of shares without par 
value, plus such amounts as, from time to time, by resolution of 
the board of directors, may be transferred thereto.”!° In some states 
the subscription for no-par value shares may specify what part of 
the subscription price shall belong to stated capital and what part 
shall go to surplus. 


No-Par Value Stock Preferred as to Dividends—No-par 
value stock preferred as to dividends, or principal, or both, is per- 
mitted by the laws of many of the states. The no-par value feature 
is not, however, of. the same importance as in the case of common 


10 Stock Corp. Law, iséc. 12. 
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stock and, though widely used, it has not replaced the par value 
preferred stock to the same extent as in the case of common stock. 

Where preferred stock without par value is employed, its divi- 
dend preference must be expressed in dollars and its preference as 
to principal must be stated as a fixed sum. The reason for this is 
obvious. The ordinary preferred stock dividend preference is usu- 
ally expressed as a percentage of its face value. Thus the recently 
issued preferred stock of the par-value of $100 of the American 
District Telegraph Company is a “7% Convertible Cumulative Pre- 
ferred Stock,” and its preference dividend is seen at a glance to be 
$7 per share. When, however, the Curtis Publishing Company 
issues a no-par value preferred stock to receive the same preference 
as to dividends, a 7% dividend rate would have no meaning as there 
is no fixed basis of computation and accordingly the stock is an- 
nounced as a “$7 Cumulative Dividend Preferred Stock.” 


No-Par Value Stock Preferred as to Assets.—Similarly, pref- 
erence as to principal means that the preferred stockholder will 
be paid first in any liquidation of the company, the holder of com- 
mon stock taking what is left after the preferred’ stock together with 
any accumulated dividends due under the provisions creating such 
preferred stock, has been redeemed or paid out at its full value. 
But if the preferred stock has no par value, some price at which it 
will be redeemed must be fixed, as otherwise, its preference would 
be meaningless. When, however, the preferred stock with “prefer- 
ence as to principal” is given a fixed value—say of $100, at which 
value it must be “paid out’—the preference at once takes on a very 
definite and easily determined meaning. For instance, in the case 
of a corporation with 500 shares of common stock and five hun- 
dred shares of preferred stock with a redemption value of $100, and 
net assets of $500,000, the preferred stock would on dissolution of 
the corporation receive its fixed value of $100 and if, as is usually 
the case, its preference were limited to this fixed value, would re- 
ceive nothing more. The 500 shares of preferred stock would 
therefore receive a total of $50,000 and the common stock as “resid- 
uary legatee’” would receive the remainder of the corporate assets 
amounting to $450,000 or $900 on each share. 

In this instance the preferred stock would suffer by its “prefer- 
ence as to-principal,” but on the other hand if the corporation had 
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not been prosperous it would benefit. If our supposed corporation, 
instead of assets of $500,000 had but $50,000, the preferred stock 
would take it all—the common stock would get nothing, 

The liquidating value of no-par value preferred stock is entirely 
within the discretion of the incorporators of a new corporation, or 
of those in charge of an increase or other change of capital stock 
involving stock of this character. Commonly it is $100, but many 
stocks of the kind have a lower liquidating value. 

Not infrequently the redemption value of preferred stocks of 
this kind is different from the liquidating value. Thus the no-par 
value preference shares of the Chandler-Cleveland Motors Com- 
pany are callable as to principal at $85 a share, but in event of 
liquidation “are entitled to $50 a share in priority to the common.” 

In Wisconsin and some other states, stock of no par value may 
not be issued “preferred as to dividends or preferred as to its dis- 
tributive share of the assets of the corporation, or subject to redemp- 
tion at a fixed price.” In such states preferred stock must have a 
par value, but common stock of no par value may be issued by the 
same corporation. In California preferred stock of no par value 
is not permitted, and it has been held that a corporation issuing pre- 
ferred stock cannot also issue common stock of a different par 
value. This would seem to bar such corporations from the issue 
of no-par value stock.1! 

In almost all the states wide latitude is given as to the classifica- 
tions, preferences and limitations of no-par value stocks. Thus in 
New Jersey, corporations “may provide for the issuance of one or 
more classes of stock without any nominal or par value of such 
number of shares, with such designations, preferences, if any, and 
voting powers or restrictions or qualifications thereof as shall be 
stated and expressed in the certificate of incorporation or in any 
certificate of amendment thereof.” 1” 

In Delaware even wider latitude is given, the recent amendments 
of the corporation law providing that: “Every corporation shall 
have power to issue two or more classes or kinds of stock, any of 
which may be of stock with par value or stock without par value, 
with full or limited voting powers or without voting powers, and 
with such designations, preferences and relative, participating, op- 


11 Film Producers, Inc. v. Jordan, 171 Cal. 664. 
12 Comp. Stat., sec. 120, as amended by L. es Chae3i3, De s42. 
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tional, or other special rights, or qualifications, limitations or re- 
strictions thereof, as shall be stated and expressed in the certificate 
of incorporation, or in any amendment thereto, or in the resolution 
or resolutions providing for the issue of such stock adopted by the 
board of directors pursuant to authority expressly vested in it by 
the provisions of the certificate of incorporation or of any amend- 
ment thereto.” 1% 


18 Rev. Code, sec. 1927, as amended by L. 1927. 


—— 


CHAPTER 40 


USE OF NO-PAR VALUE SHARES 


Advantages of No-Par Value Shares.—The advantages of no- 
par value shares may be briefly summarized as follows: 


1. The investor is put “on notice.’ As the certificates for no-par 
value shares state no money value for the shares they represent, the 
investor must find out for himself their real value, and in doing so 
he is uninfluenced by the representations as to value—usually at 
variance with the facts—of the dollar-marked stock certificate. 

2. As the share without par value claims no face value, the pay- 
ment of any price for the shares fixed by the corporation in ac- 
cordance with the statutory requirements is full payment and in 
most states involves no further liability on the part of the pur- 
chaser. 

3. By the use of no-par value stock, the usual clumsy, and some- 
times fraudulent manipulation of stock to make it full-paid may be 
avoided. The methods by which par-value stock issued for property 
of uncertain value is made full-paid on the books have always been 
an embarrassment to the conscientious accountant. With stock of 
no par value properly issued, the property received in exchange 
may be entered on the books at its real value without fear of dis- 
crediting the issued stock and those who authorized its issue. 

4. Stock may be sold at any desired price within the limits of 
the statutes, and even though the price be low, does not bring dis- 
credit on the corporation as is frequently the case where par-value 
stock is sold at a heavy discount from its par value. 

5. Conversely, stock may be sold at any desired price without 
the deception frequently arising when par-value stock is sold at a 
heavy discount from its face value. 

6. When no-par value shares are used, creditors of the corpora- 
tion cannot be deceived by the dollar valuation of issued stock, as 
they sometimes are in the case of par value shares. The capital 
stock of the company when it issues no-par value stock stands for 
the corporate assets and business, but does not, either in its cer- 
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tificates or elsewhere make any representations as to the value of 
the corporate property and cannot, therefore, be misleading. 

7, Shares without par value simplify the corporate organization. 
The actual property, where property is taken over, may, if desired, 
be represented by preferred stock, or possibly bonds, while the 
speculative interest—the possibility of unusual profits—is repre- 
sented by no-par value shares. Then if the business is successful 
over and above a fair compensation to those who have supplied the 
corporate property, those who have managed the corporation so well 
will receive an adequate reward in dividends on their no-par value 
shares. This same plan is followed when par-value stock is used, 
but in such cases it is difficult to render the common stock full-paid 
without manipulation that sometimes verges on dishonesty and may 
possibly result in heavy liabilities. 

It may also be noted that when a business is only moderately 
successful, the small dividends paid on no-par value stock will not 
discredit the corporation in the eyes of the public as the same divi- 
dends would 1f paid on stock with a par value. That is, a dividend of 
$1.50 per share on a share of the par value of $100 gives the im- 
pression, at least, of small success. The same dividend on a share 
of no-par value gives no such impression. In such case only those 
familiar with the property values of the business can tell whether 
the dividend is really small or large. 

8. The use of shares without par value facilitates combinations 
and reorganizations. 


Disadvantages of No-Par Value Shares.—No-par value shares 
are now used by thousands of corporations both large and small, in 
every part of the country, and it is presumable that whatever defects 
exist have developed. Some of the objections urged against shares 
of this nature are listed below. 


1. Difficulty has been found in the accounting record of such 
shares by those unfamiliar with no-par value stock and the approved 
methods of entry. The problems involved are, however, not difficult 
—not nearly so difficult as those frequently confronting the account- 
ant when par-value shares are exchanged for property and some of 
these shares are returned to the corporation by donation as treasury 
stock. 


2. In some states, as in New York, where an arbitrary organiza- 
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tion tax is placed upon each no-par value share regardless of. its 
real value, the use of a no-par share of small value might involve 
an excessive organization tax. Similarly in many states no-par value 
shares are taxed on the same basis as shares of the par value of 
$1oo, and the use of no-par value shares of low value might again 
result in excessive taxation. The federal stamp tax may likewise 
discriminate against no-par value shares of low value. 

3. The use of no-par value shares removes from the balance 
sheet the only recognized “indicator” of stated capital. Par-value 
shares are, however, in themselves an imperfect indication of the 
amount of stated capital, and legislation could very properly require 
a more accurate and effective presentation of stated capital on the 
balance sheet than the usual statement of capital stock. 

4. It is also urged against the no-par value share that its use 
removes from the balance sheet the “given base, a set par value,” 
so that the “good old-fashioned balance sheet practice has been 
knocked galley-west. The accounts, instead of starting from a bench 
mark, solidly established, theoretically at least, start from nowhere, 
and as certainly fetch up nowhere in particular,” ’ this permitting 
astounding feats of financial legerdemain. 

To this accusation, no-par value stock must undoubtedly plead 
guilty. Whether this possibility would be materially harmful to 
the investing public and to corporate creditors if proper publicity 
and prescribed forms of financial statements for corporations were 
required, is not yet clear. 

5. It is further urged against no-par value shares that while they 
check swindling through “the sale of mere par value,” the use of 
such shares “under the present laws, which fail to require valuation 
of property accepted for stock without par value, does open the 
way for greater swindle.” ? 

As will be seen, some objections to no-par value stock do exist, 
but these objections are not vital nor are the defects found in prac- 
tice incurable. The adoption of laws permitting and regulating 
the use of no-par value stock in the great majority of the states of 
the Union and the widespread adoption of such stock by large num- 
bers of the substantial and successful corporations of the country, is 
the best evidence of its real practical value. 


1 Ripley, Main Street and Wall Street, p. 194. 
2 Robbins, No-Par Stock, p. 113. 


392 CORPORATION PROCEDURE [Ch. 40 


Fixing the No-Par Value Capital Stock.—At first sight the 
determination of the proper number of no-par value shares to adopt 
in any particular corporation seems difficult—much more so than it 
really is. In many cases the number of shares is a matter of abso- 
lute indifference. Thus take the case of an invention of undeter- 
mined value, where one of the inventor’s friends puts in $10,000 
and another $5,000 for its development, the inventor retaining a 
half interest and the other half going to his investing friends. Here 
any number of shares that will conveniently represent the interest 
of these three parties is for the time being entirely satisfactory. Say 
a capitalization of 300 shares is decided upon. Then the inventor 
receives 150 shares, the first friend 100 shares, the second friend 
50 shares, and all interests are satisfied. Or if 1,500 shares should 
be thought preferable, 750 will go to the inventor, 500 to the first 
friend, and 250 to the second friend, and all interests are again 
properly cared for. 

When larger amounts are involved, or when values are deter: 
minable but the no-par value share is still desired, the proper number 
of shares, if the matter is in doubt, may be decided upon by first 
capitalizing on the accustomed basis of shares with par value and 
then transmuting this capitalization into shares of no-par value. For 
instance, if the values involved are $100,000 and other considera- 
tions bring the necessary capitalization up to $150,000 the number 
of $100 shares would be 1,500. Taking this as a basis, no-par value 
shares might be issued for this same number and the distribution 
of shares be made exactly as if shares of the face value of $100 
were issued. Or 15,000 shares might be issued and the distribution 
be made upon the same basis as if the shares were of $10 par value. 


No-Par Value Capital Stock Determined by Sales Require- 
ments.—A more direct method of arriving at the proper number 
of shares is based upon selling requirements or possibilities. When 
this method is to be used, the first question to decide is what amount 
of capital will be required. for the new corporation, and next what 
number of shares will produce this amount with the greatest ease and 
satisfaction to both seller and buyer. 

The matter of selling price will then be the controlling factor in 
deciding the number of shares. It must be a price that will appeal. 
The value idea has been coupled with the share of capital stock for 
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centuries and still clings to it even though’no-par value is specified. 
So true is this that it would be distinctly disadvantageous in any 
particular corporation to issue either a very large number of shares 
or a very small number of shares, compared with the real values 
involved; that is, in effect, to put the selling price too high or too 
low. 

Also the nature of the business to be incorporated and its appeal 
will have a direct bearing on the price of shares and therefore on 
the number of shares to be issued. For a substantial corporation 
in a standard line of business appealing to men accustomed to invest- 
ing fairly large sums of money, the initial price of the share should 
not be less than $50 nor much above $100, unless there are good and 
well-known reasons for a different price. For a speculative com- 
pany, or a company intended to appeal to large numbers of com- 
paratively small investors, the price should gravitate to smaller 
figures. The ordinary small investor hesitates, and hesitates long, 
to invest in high-priced shares of any kind regardless of their value. 
The “eggs” are too large for him. With shares of smaller price he 
can diversify his holdings more widely, and, if his securities are of 
the “over the counter’ variety, he can also dispose of these small 
shares in whole or in part far more readily should the necessity 
arise than would be possible with high-priced shares. To express 
it briefly, the smaller priced shares involve less risk and are more 
easily handled. 

Taking, then, the amount of capital required and the most desir- 
able selling price for the shares of the particular corporation, the 
number to be issued is a simple’ matter of calculation. If, for in- 
stance, the amount to be raised is $150,000 and the price of the shares 
is decided upon as $25, then 25 into 150,000 gives 6,000 as the proper 
number of shares. 


No-Par Stock for a Speculative Company.—lIf shares are to 
be issued for property, and perhaps commissions and salaries are 
also to be paid in stock, the problem of fixing the proper number of 
no-par value shares is more complicated, but still can be solved with- 
out great difficulty. 

Suppose, for instance, a “wildcat” oil company is to be organized 
to take over and develop an attractive lease, the necessary initial 
cash capital being placed at $80,000. This, barring accidents, should 
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easily provide for one good, completed well, and if the first drilling 
were not successful, enough probably could be saved by careful man- 
agement to make another drilling test. If on the proceeds of this 
first financing, oil were struck in satisfactory quantities, the company 
would be in a favorable position to increase its capitalization and 
raise as much more money as might be needed. On the first financing, 
however, in addition to the $80,000 of working capital, any expense 
incident to the sale of stock must be provided for; also it is pre- 
sumable that the owner of the lease must receive a satisfactory 
amount of stock for the transfer of his lease to the company. 

Assuming the stock to be sold among friends, the selling expenses 
should be nominal and could be covered from the working capital. 
The owner of the lease might perhaps value it at $10,000, making 
the total amount to be provided $90,000. For round numbers and 
to provide extra stock to be sold if necessary, this would probably 
be increased to $100,000. Selling the stock among friends, a $10 
price per share should be satisfactory and this would place the 
capitalization at 10,000 shares. Of this, 1,000 shares go to the holder 
of the lease, 8,000 shares are sold for cash, and 1,000 shares are 
held unissued for future requirements. 

Nor does the introduction of preferred stock or bonds increase 
the complexity of the problem materially. The amount that will be 
provided by the sale of these higher class securities is deducted from 
the total amount to be raised and the rest gives the basis for deter- 
mining the number of shares of common no-par value stock. Thus, 
if $1,500,000 is the total corporate capitalization and $500,000 of this 
is to be provided by the sale or issue of bonds and preferred stock, 
the amount to be represented by common no-par value stock is 
$1,000,000, and if shares of $50 selling price are decided upon, 
20,000 will be required. 


Valuing No-Par Value Shares.—When for purposes of taxa- 
tion, inventory, or for any other reason, it is necessary to ascertain the 
book value of no-par value shares, the problem is simple. Due re- 
gard must, of course, be paid to any shares of stock that remain un- 
issued. If the corporation has no-par value shares only and all are 
of one class, the worth of each share is found by dividing the net 
worth of the corporate business as shown by the books by the num- 
ber of shares outstanding. If, for instance, the total number of 
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shares authorized is 1,000 and but 500 are issued, the remainder being 
reserved for later requirements, the corporate net worth divided by 
500 will give the book value of each share. 

Where the corporation has par-value stock preferred at par as 
to assets and no-par value common stock, the face value of the par- 
value stock must first be deducted from the corporate net worth; 
then the number of no-par value shares outstanding, if all are of the 
same class, divided into the remainder will give the value of each 
share. 

If the corporation has no-par value common stock and also no- 
par shares preferred as to principal, this latter must be deducted from 
the corporate net worth at its fixed price and the book value of the 
no-par value stock without preference be found by dividing the num- 
ber of shares into the remainder as before. 


CHAPTER 41 


OTHER SPECIAL FORMS OF SHARES — 


Special Forms of Shares.—As has been noted, stock is issued 
in many variations. A number of these have been discussed in pre- 
ceding chapters—preferred shares with their numerous special pro- 
visions, shares with par value, shares with no par value, shares fully 
and partly paid. 

In addition there are many other special forms of shares of 
more or less use and importance. The more common of these are 
discussed in the present chapter. 


Controlling Shares.——In a number of comparatively recent in- 
corporations the power to restrict the voting right of stock has been 
used with the definite purpose of retaining the control of the cor- 
poration in the hands of a small group of “insiders.” So marked 
has this tendency become and so wide-spread the practice as to call 
down the condemnation of economists, the disapproval of the New 
York Stock Exchange, and attract the attention of the authorities 
of the country from President Coolidge down. 

One of the most conspicuous cases of this limitation of the voting 
power is Dodge Brothers, Inc., in which the so-called common stock 
is divided into two classes “Common Class A” and “Common Class 
B”—2,535,000 shares of the former and 500,000 shares of the latter, 
the exclusive voting power vesting in the Common Class B stock. 
Under this arrangement approximately 1614% of the so-called com- 
mon stock controls the corporation. One of the most extreme ex- 
amples of this limitation of the voting right is that of the Industrial 
Rayon Corporation of Delaware with 600,000 shares of no-par value 
stock “equal in all respects, except that 2,000 of said shares shall 
have voting power and be known as Class B stock and 598,000 of 
said shares shall have no voting power and be known as Class A 
stock, and the holders of said Class A stock shall have no right to 
vote at or participate in any meeting of the stockholders of the cor- 
poration except as may be expressly required by the laws of the 
State of Delaware.” Explaining the reason for this classification the 
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company’s announcement goes on to say, ‘The 2,000 shares of Class 
B stock, which carry full voting power, but in all other respects are 
the same as the Class A shares, have been sold to a small group 
‘among whom are those who have been responsible for the successful 
operation of the Industrial Fibre Corporation of America in the 
past and the continuation of the present management is thereby as- 
sured.” That is, 1/3 of 1% of the common stock controls the cor- 
poration. 


An Economist’s Objections——The objection to this practice 
of concentrating the voting powers in a small body of stock is the 
separation thereby effected between ownership and management. As 
stated by Professor Ripley of Harvard: 1 


What an amazing tangle this all makes of the theory that ownership 
of property and responsibility for its effective, farsighted and public 
spirited management shall be linked the one to the other. . . .. Verily the 
institution of private property, underlying our whole civilization is 
threatened at the root unless we take heed. .. 

There is no concealment about all this. It is perfectly open and 
above board. But who, we ask, under these circumstances has really 
given a hostage to fortune, to the public, or to the employees for the 
honest and economic management of the business? The promoters 
stand to lose only the amount of their stake—a minus quantity in dollars 
so far as the non-voting shares have been made to cover not only the 
value of the tangible assets but the prospective capitalization of earnings. 
It is the public stockholders, the consumer and the wage-earner, who 
stand to lose in event of misdirection. How can there be other than 
a whirlwind of abuse of power under such conditions? 


A Journalistic Comment.—The following very temperate com- 
ments on Professor Ripley’s remarks also condemning the practice 
of minority control are taken from the Wall Street Journal :* 


His warning was given in exaggerated terms, as such warnings usu- 
ally are. A “whirlwind of abuse of power” is not likely to occur because 
it is in the real interest of those who possess the power to use it as pru- 
dently as they know how. Nevertheless those who buy stocks and 
subject themselves to the risks of a business should not in fairness be 
asked to forego the characteristic right of a partner to participate in the 
selection of managers for the business in which his money is embarked. 

Artificial devices to perpetuate control of a corporation by the banking 


1In Atlantic Monthly, January, 1926, pp. 94-106; see also Ripley, Main Street and 


Wall Street, p. 89. 
2 October 31, 1925. 
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or other group which happens to have it are in general unwholesome. 
They make it too easy for a limited number of individuals to hold control 
with a relatively small commitment. Officers and directors should not 
expect to retain office otherwise than by the support of stockholders 
because of their energy and competence. Instead, the sort of thing 
which Professor Ripley condemns sets up a species of “closed shop” 
for the members of a small coterie, not different in spirit from the 
demand of a union for a monopoly of labor in a given plant or industry 
bolstered up by such devices as the check-off. 


A Defense of Minority Control.—The following quotation ? 
presents the other side of the question, mainly pointing out the dif- 
ficulties of the situation, the absence of any better plan and the fact 
that the plan though so roundly denounced is in successful operation : 


The problem of transferring to a great number of stockholders an 
enterprise demanding the highest type of management ability without 
the effective control of the management being lost in the process is 
pressing for solution these days. Investment bankers have endeavored 
to find a solution by retaining control over the management through a 
Class B common stock, which alone has voting power, or through a 
modification of such a principle. This plan has been: criticized by a 
noted economist and writer on financial subjects, Professor Ripley of 
Harvard University, but it is worthy of note that he has as yet proposed, 
so far as the writer knows, no plan to take its place. He well under- 
stands what little control scattered owners have over management, but 
seems to prefer this to control by others than the vast majority of 
stockholders,—a control that is practically non-existent. He suggests 
that investors boycott such offerings of securities; but instead the invest- 
ing public rolls in enormous oversubscriptions, whenever the offerings 
are in other respects to its liking. ‘This indicates that investors care 
little for the responsibility of making an enterprise show profits and 
are concerned only that there shall be profits under the management 
and control of competent men of business. 


Earlier in the same article the writer points out the small pro- 
portion of stock that usually controls when a company’s stock is 
widely scattered, commenting as follows: 


It must be recognized, however, that a management is singularly free 
from control, when the stock is owned by a multitude of small investors. 
Only in the face of flagrant incompetence can such a management be 
dismissed, if determined to stay. It is estimated that'15% or 20% of 
stock in friendly hands will under ordinary conditions assure control, 
when the remaining stock is well scattered, since many stockholders as 
a matter of course sign and send in proxies to those in charge. 


® Investment Review, Dillon-Read & Co., January-March, 1926. 
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Report of Investment Bankers’ Committee.—At the May 
meeting of the Bankers’ Investment Association of America, the 
subject of corporate control by limitation of voting rights was made 
the subject of a special report of the Industrial Securities Committee. 
After summarizing the arguments for and against the practice, the 
committee concludes: 4 


Weighing the above arguments for and against the issue of non- 
voting common stocks, your committee is of the opinion, first, that unless 
some method be devised to prevent abuses of the privilege, major con- 
siderations of the public welfare require that non-voting common stocks 
be not issued; second, that if issued under restrictions that will prevent 
such abuses, issuing houses should fully realize their responsibilities 
and live up to them and, third, that before causing non-voting common 
stocks to be issued, issuing houses should give special attention to the 
legal aspects of control by common voting stocks where a substantial 
amount of common stock having no voting privilege is also outstanding. 


Plural Voting Shares.—In Germany a plan of corporate con- 
trol has been carried out by an exactly opposite method described as 
“plural voting shares.” As explained by a recent writer: ® 


When Germany was going through the agony of currency inflation 
some of the bankers and industrialists urged the passage of a law which 
would prevent outside capital taking advantage of this opportunity to 
buy control of various German corporations. This law permits the 
board of any company to issue plural voting shares without limitation 
on the number of votes attached to each share. Stock having this 
feature is issued as a special class, and it is acquired by those who ex- 
ercise management and control and who wish to retain control. 

Manifestly, there is a disadvantage to the holders of ordinary common 
stock, for there is nothing to prevent a minority interest from gaining 


control. 


As to how far this practice is carried in Germany and the way 
in which it is regarded by outside investors the following quotation 


is of interest: ® 


As an emergency measure the extension of this practice in Germany 
was undoubtedly justified. Its continuation or further extension is 
subject to the same legitimate criticisms that have been leveled at the 
American system which permits big capital distributions to the public to 
be made in non-voting stock, while control of the company remains 


4A ae orted in the New York Times, May 21, 1926. 
5 Harold R. Bunce in New York Sun, January 21, 1926. 
6 Wall St. News, February 8, 1926. 
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permanently in the hands of a few individuals whose actual investment 
in the properties is comparatively small. 

A recent survey by the German government showed the extent to 
which the issuance of plural-voting shares has been carried. It covered 
all but about 100 of the companies listed on the German stock exchange. 
It was only a survey, of course, but the fact that it was made at all 
indicates that the time may not be far off when the German government 
will take steps to prevent any further extension of the practice or pos- 
sibly to eliminate it entirely. 

Of the 1,595 companies covered by the survey it was found that 867 
had preference shares and that of these, 842 had plural-voting privileges. 
The nominal value of the plural-voting shares was but 2.4% of the total 
declared capital of the companies considered, but they represented 71,000,- 
coo votes out of a total of 168,000,000. In 218 companies the lack of 
proportion was even more pronounced, for less than 1% of the paid-in 
capital had 40% of the total voting power. . . . If Germany desires for- 
eigners to invest in her equities as well as in her obligations some 
readjustment of this disproportionate voting-power concentration will 
have to be brought about. 


Founders’ Shares.—In England, founders’ shares—sometimes 
also called “management” or “deferred” shares are frequently issued 
to compensate the promoters or organizers of a corporation. No 
special consideration as to voting power is given these shares but 
they have a special claim on earnings after some agreed dividend has 
been received by those who furnish capital. To illustrate, a cor- 
poration might be organized with $100,000 of 7% preferred stock, 
200,000 shares of no-par value common stock and 5,000 shares of 
founders’ stock, this latter having the right to participate in dividends 
equally with the 200,000 shares of common stock. Then if in some 
year profits of $100,000 were available after preferred stock re- 
quirements were provided for and were declared as dividends, the 
200,000 shares of common stock would receive $50,000 or 25 cents a 
share and the 5,000 founders’ shares would also receive $50,000 or 
$10 a share. It is obvious that in a successful company founders’ 
shares might be very profitable. 

The founders’ share is a distinctly English institution. Under 
the laws of some states of this country founders’ shares, however, 
can and have been issued. An example of shares of this nature 
is afforded by the American Salamandra Corporation of New York 
which is organized with 40,000 shares of “General Stock” of the par 
value of $50, and 400 shares of “Manager’s Stock” of no par value. 
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As stated by the company’s announcement, “of all dividends declared, 
80% will be distributed pro rata to the holders of general stock and 
20% to the holders of manager’s stock.” That is, less than 1% of 
the stock will receive 20% of the profits. In the event of liquidation, 
the holders of general stock must first receive $50 per share, after 
which they will receive 80% of the remaining assets and the holders 
of manager’s stock will receive 20%. Voting power is divided equally 
between the two classes of stock, each share of general stock being. 
entitled to one vote and the shares of manager’s stock in the aggregate 
being entitled to one vote for each share of general stock outstanding. 

A so-called founders’ stock obviously for purposes of control is 
issued by the American Brown Boveri Electric Corporation of New 
York. The company is authorized to issue 1,000,000 shares of non- 
voting participating stock and 300,000 shares of founders’ stock, both 
with shares of no par value. Up to January 1, 1929, the participat- 
ing stock has special dividend rights but after that date all net profit 
accruing “shall be declarable in dividends, 65% to the participating 
stock and 35% to the founders’ stock.” On liquidation or dissolution, 
the participating stock is entitled to receive, after preferred stock 
requirements, 65% of the remaining assets, the founders’ stock to 
receive the balance of 35%. 


Guaranteed Stock.—Preferred stock bearing cumulative divi- 
dends is sometimes called “guaranteed stock” but the term is not well 
applied as such stock is not really guaranteed. It will receive its 
dividend, if earned and declared, but not otherwise. Guaranteed 
stock is more properly stock upon which the dividends are guaran- 
teed by some other corporation. This is not an uncommon proceed- 
ing, especially in connection with railroad leases or combinations. 


As a form of investment involving a high degree of safety as to 
principal and dividends, guaranteed railroad stocks are in a class ranking 
above ordinary forms of stock ownership and practically on a par with 
some first mortgage railroad bonds. These securities arose as the result 
of affiliation of small, independent railroad systems, occupying strategic 
positions, with larger systems to which they were and are almost in- 
dispensable, generally through 99 or 999 year leases. . . . Inasmuch as 
most high-grade guaranteed stocks are guaranteed by powerful railroad 
systems, failure to pay the annual rental is a remote possibility... . 

The yield on most first-grade guaranteed stocks is higher than on 
most first-grade bonds because they are generally free from the normal 
federal income tax while bond interest is seldom free from more than 
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2% of this tax which amounts to 4% on the first $4,000 of taxable 
income and 8% on any additional. Guaranteed stocks are also exempt 
from personal tax in some states. 

Guaranteed stocks may increase considerably in market value for 
various reasons. Extra dividends or an increased dividend may result, 
if the annual rental is somewhat more than sufficient to pay the or- 
ganization expenses and the fixed percentage on the stock thus piling 
up a small surplus, or if there is a decrease in the fixed charges due to 
favorable refunding operations. Again the lessee company may desire 
‘ownership of the smaller railroad and offer a substantial price for the 
stock. During the period 1900 to 1923 several high-grade guaranteed 
stocks showed variations in price from 100% to 200%, and out of a list 
of twelve representative stocks there was not one that did not show a 
substantially higher price in 1923 than in 1900. 


Examples of guaranteed stocks are the 7% regular stock and 
the 4% special betterment stock of the Cleveland & Pittsburgh Rail- 
road Company guaranteed by the Pennsylvania Railroad Company 
under the terms of an operating lease of the former railroad. An- 
other example is the stock of the Morris & Essex Railroad Com- 
pany. This road is leased by the Delaware, Lackawanna & Western 
Railroad Company and an annual dividend of 734% guaranteed on 
its stock by the terms of the lease. 


Miscellaneous Special Shares.—Debenture stock is a term 
sometimes employed to designate preferred stock as the debenture 
stock issued by E. I. DuPont de Nemours & Company. Under such 
circumstances the name carries no special significance. 

Bankers’ shares is a term sometimes used to designate certificates 
representing an interest in escrowed stock. In such cases its usual 
purpose is to permit the sale of small stock units without reducing 
the par value of the stock itself, or to permit the sale of a small price 
unit when the stock the share represents is too high for popular pur- 
chase. Thus at the present time Union Pacific stock is selling above 
160—a price that puts it entirely out of the purchasing range of 
the ordinary small investor in stock. A banking house might, 
therefore, if it wished to accommodate customers wanting Union 
Pacific, or if it wished to work up a market for the stock among a 
different class of customers, purchase a large block of the stock, place 
this in trust, under an agreement permitting it to sell interests in 
the block—perhaps each unit representing one-tenth of a share and 


7 Wall St. Journal, January 28, 1924. 
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selling at something over $16 apiece. Such units would be called 
“bankers’ shares” and under the usual plan would carry a full one- 
tenth dividend right but not the voting right, most of the stockhold- 
er’s rights that usually go with the ownership of stock being exer- 
cised by the trustee. 


Interest-Bearing Stock.—The term “interest-bearing stock” is 
sometimes employed in place of the term “guaranteed stock” to desig- 
nate a stock in which the dividend is guaranteed as far as may be, by 
the corporation—that is, under the usual guarantee the dividend or 
interest will or must be paid in any year in which corporate funds 
exist from which it may legally be paid. The stock is discussed in 
an earlier chapter.® . 


8 Ch. 37, ‘‘Preferred Stock.” 


CHAPTER 42 


CERTIFICATES OF STOCK 


Nature of Stock Certificates.—A stock certificate is a formal 
instrument issued by a corporation stating that the party named is the 
owner of a specified number of shares of stock, common, preferred 
or special, as the case may be, in the corporation issuing the certifi- 
cate. This certificate is not the stock owned; it is merely the formal 
convenient and customary method of evidencing such ownership. In 
practice, stock ownership may, and frequently does exist, before 
certificates are issued or even prepared, and it would be entirely 
possible, with the consent of its stockholders, to conduct a corpora- 
tion without stock certificates of any kind, the stock books then af- 
fording the sole evidence of stock ownership. 

Nor does the loss or destruction of a stock certificate lessen the 
stockholder’s ownership of his stock in any way. The loss of his cer- 
tificate may embarrass him on occasion, just as the loss of a deed to 
land might at times, be embarrassing to the owner of the land, but 
the owner of stock is still its owner, though his certificate be lost 
or destroyed and he can still collect his dividends, attend and vote 
at stockholders’ meetings, and generally perform his functions as a 
stockholder just as he did when he had a stock certificate. 

The usual way to transfer stock is by delivery of the properly 
assigned certificate. If, therefore, a stockholder who had lost his 
certificate wished to sell or otherwise transfer his interest in the 
corporation, his lost certificate would ordinarily have to be replaced 
before the prospective purchaser or transferee would consent to 
take over the stock, not because the ownership of the stock is affected 
by the loss of the certificate, but because the purchaser will demand 
that the transfer be made in the customary manner. The subject of 
lost certificates is discussed more fully later in the chapter. 


Stockholder’s Right to Certificate—Unless there is some 
agreement to the contrary, every owner of stock for which the cor- 
poration has been paid in full is entitled to a certificate or certificates 
showing the number of full-paid shares of stock owned by him. In 
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some states the statutes so provide. In all states it is so held.t If 
the issue of such certificate or certificates is refused, the stockholder 
may usually compel its issue by an equitable action for specific per- 
formance of the corporation’s contract.? 

When a stockholder owns one share of stock he is entitled to one 
certificate. If he owns a larger number of shares he is entitled to a 
reasonable number of certificates to evidence his ownership of his 
stock, but the exact number he may demand in any particular case is 
a matter to be judged by the conditions, and is, speaking generally, 
within the discretion of the directors. If the stockholder’s demands 
are reasonable, they must be complied with. A stockholder owning 

a single share of stock may, as stated, properly demand a certificate 
evidencing this ownership, but it would, unless the circumstances were 
exceptional, be unreasonable for the owner of a hundred shares to 
demand one hundred certificates of one share each. 

When the subscription of a subscriber to stock is accepted, he be- 
comes a stockholder of the company and is entitled to vote and draw 
dividends if any are declared, but is not usually entitled to a certifi- 
cate of stock until he has paid the full subscription price of his stock. 
If he has paid in part, he is entitled to a receipt evidencing such pay- 
ment, and if the by-laws so provide, or if the corporation makes a 
practice of issuing certificates for partly paid stock with the amount 
of payments indorsed thereon, he has a right to demand such a cer- 
tificate. In the absence of any such by-law or statute provision, or of 
such a custom, it does not appear, however, that a stockholder has any. 
legal right to a stock certificate of any kind until he has paid in full 
for the stock represented thereby. 

It is the better practice to issue no certificate of stock until the 
stock represented by such certificate is full-paid. 


Rights of Assignee to Stock Certificate——The owner of stock 
has the right to assign this stock to others and to evidence the transfer 
by the assignment of his certificate; or he may surrender his certifi- 
cate, and if it calls for more than one share, have it split up and issued 
as he directs, within reasonable limits, in certificates of total equivalent 
value. An assignee of stock has the same right, and whenever a duly 
assigned certificate is surrendered to the company, a new certificate 


1 Nat. Bank v. Watsontown Bank, a U. S. 217; Gund v. Logan, 187 Fed. 932, 
2 Kinnan v. Ry. Co., 140 N. Y. 
8 Schell v. Alston Mfg. Co., 149 Fed. 439. 
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or certificates must be issued to the assignee in his own name if’ so 
demanded. 

If transfers, with reissues of certificates, are frequent, it may be 
advisable to impose a small transfer fee—usually 25 or 50 cents for 
each certificate issued—for the benefit of the secretary or other issu- 
ing officer. This is occasionally a very convenient regulation, as it 
compensates the secretary for the time and labor involved in the 
issue of new certificates and also tends to restrain unnecessary trans- 
fers. Such a charge, if reasonable in amount, is upheld.* 


Statutory Requirements as to Stock Certificates.°—In most 
of the states the statutes make provision for the issue of stock cer- 
tificates. Thus New York provides as follows: ® ‘ 


The stock of every corporation shall be represented by certificates 
signed by the president or a vice-president and the secretary or an as- 
sistant secretary or the treasurer or an assistant treasurer, and sealed 
with the seal of the corporation, 

Every certificate of stock issued by any corporation hereafter organ- 
ized which is authorized to issue shares of more than one class shall 
state all of the designations, preferences, privileges and voting powers 
or restrictions or qualifications of the shares of each class of stock which 
the corporation is authorized to issue. 

Every such certificate shall plainly state the number, kind and class 
of shares which it represents; the authorized capital stock of the cor- 
poration and the par value of its shares; or if any of its shares are 
without par value, the authorized number of such shares and the author- 
ized number and par value of the shares having par value. 


In Illinois the statutes relating to stock certificates are even more 
explicit reading as follows: 


Each stockholder shall be entitled to a certificate of stock, executed 
by such officers as the by-laws may prescribe, certifying the number of 
shares owned by him in such corporation: .. ." 


Each certificate for shares of the capital stock shall have stamped or 
printed thereon when issued the amount actually received by the corpora- 
tion for such stock.* 


Shares of stock having a par value shall be represented by certificates 
which shall state the number of shares represented thereby, the par value 
thereof, the name of the holder, the relative rights, interests and prefer- 


4Giesen v. London, etc. Mfg. Co., 102 Fed. 584. 

5 For discussion of certificates for preferred Sock see Ch. 37, “Preferred Stock.” 
® Stock Corp. Law, sec. 65. 

7Gen. Corp. Act, sec. 29, as amended by L. 1921, p. 382. 

8 Gen. Corp. Act, sec. 30, as amended by L. 1921, p. 369. 
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ence (if any), of such shares, and whether such shares have been fully 
paid up. If not fully paid up, the certificate shall be legibly stamped 
indicating the per centum of such stock which has been paid up, and 
as further payments are made thereon the certificate shall be stamped 
accordingly. 

Shares of capital stock without par value shall be represented by cer- 
tificates which shall state the number of shares represented thereby, the 
name of the holder, and the number of such shares which the corporation 
is authorized to issue, and no such certificates shall express any par value 
of such shares.” 


In Connecticut a peculiar provision is found prescribing the pro- 
cedure when fractional shares occur in connection with an increase or 
decrease of the existing number of shares of a corporate capital- 
ization. 


No certificate for fractions of shares shall be issued. Whenever 
fractional rights result from an increase or reduction of capital stock 
and the stockholders fail to combine the same by purchase or sale, the 
directors shall, after due notice, sell such rights to the highest bidder 
and issue proper certificates therefor.” 


In a number of states the statutes prescribe that any preferences 
or limitations upon the usual rights of stock must appear upon the 
stock certificates by which such stock is represented. Thus in New 
Hampshire the statutes provide as follows: 


Each certificate of stock which is limited as to its voting rights or 
which is preferred as to its dividend or as to its share of the principal 
upon dissolution, or is otherwise qualified or restricted, shall bear thereon 
a sufficient statement of such limitation, terms of preference, qualifica- 
tion or restriction, and a reference to the clause in the articles of agree- 
ment or votes authorizing the same.” 


As to restrictions on the transfer of its stock imposed or at- 
tempted to be imposed by the corporation itself, the Uniform Stock 
Transfer Act,!2 effective in eighteen states of the Union provides 


as follows: 


There shall be no lien in favor of a corporation upon the shares | 
represented by a certificate issued by such corporation and there shall be 
no restriction upon the transfer of shares so represented by virtue of 
any by-law-of such corporation, or otherwise, unless the right of the 
corporation to such lien or the restriction is stated upon the certificate. 

® Gen. Corp. Act, sec. 31. 

10 Gen. Stat., sec. 3436. 


11 Pub. Law, Ch. 225, sec. 50. 2 
12 Uniform Stock Transfer Act, sec. 15 (see Form 126). 
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Subject Matter of Stock Certificates—Forms of stock cer- 
tificates are given elsewhere.1® The common stock certificate should 
give the name of the company, the state of incorporation, the details 
of its capital stock, with the par value of its shares if they have a par 
value, the number of the certificate, the number of shares it repre- 
sents, and a statement that the party named is the owner of the 
specified number of shares. The details of capitalization vary with 
the corporation. In the smaller corporations the full stock capitaliza- 
tion is usually given. In the larger corporations only the essential 
details and such other facts, if any, as may be required by the statutes 
are given. 

If preferred stock is issued its certificates should state clearly that 
it is preferred stock and its preferences and its limitations, if any, 
should be set out in full. If too lengthy to be set out in full on the 
certificate, an abstract should be presented on the certificate together 
with a reference to the authority by which the stock is created and 
in which full details may be found." 

The same may be said of the certificate of any special stock, such 
as a stock deprived of voting right, or not fully paid, or having some 
special privilege or limitation. In any such case, as with preferred 
stock, full details should appear on the face of the certificate if pos- 
sible—if not, an abstract with reference to the charter or by-laws or 
other instrument in which the full provisions may be found. 

The certificates for shares of no par value, in addition to the usual 
statement, should give the number of shares the corporation is au- 
thorized to issue. Certificates of no-par value preferred stock should 
give the preference as to dividends in dollars and cents, and if the 


stock is preferred as to assets, should give the amount of this pref- . 


erence. 

The signatures to stock certificates should be those prescribed by 
the statutes. If these do not designate the signing officials, the proper 
officials, usually the president and secretary should be designated by 
the by-laws or by action of the board of directors. 

It is usual to seal stock certificates with the corporate seal, though 


this is a matter of custom and not usually of legal or statutory re- 
quirement. 


18 Forms 112-116, 


Stoke more complete discussion of preferred stock certificates see Ch. 37, “Preferred 
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Negotiability of Stock Certificates—In a number of states 
certificates of stock have by statutory provision been made negotiable 
instruments. This is true of all states in which the Uniform Stock 
Transfer Act has been adopted. In states where the common law 
prevails, however, a stock certificate is not perfectly negotiable as are 
notes, drafts, and other forms of negotiable paper, but is quasi-nego-~ 
tiable, and usually an innocent purchaser for value of a properly in- 
dorsed certificate is protected? “Excepting in cases of certificates 
transferred in blank and lost or stolen without negligence on the part 
of the owner, a bona fide purchaser is protected now in almost every 
instance where he would be protected if he were purchasing a promis- 
sory note or other negotiable instrument.” 16 

Thus a party finding or stealing a certificate of stock, even 
though the certificate is indorsed in blank, takes no title, nor does 
anyone who buys the lost or stolen certificate from him, the title 
remaining in the original owner.‘ If, however, the finder or some 
one purchasing from him surrenders the lost or stolen certificate, duly 
assigned by the real owner to the corporation, and a new certificate 
is issued in its place—as might readily be the case if the corporate 
officials were not promptly notified of the fact that the certificate had 
been lost or stolen—any purchaser in good faith of this new certifi- 
cate takes a clear title. The original owner has then lost all rights in 
the matter save that of bringing suit against those through whose 
hands the certificate passed before its reissue by the corporation. 

In case of any doubt or any dispute as to ownership of a cer- 
tificate, no transfer should be made by the corporation until the true 
ownership has been definitely determined—that is, in case of litiga- 
tion, not until final adjudication or settlement of the matter beyond 
the possibility of appeal.*8 


Assignment of Stock Certificates——Stock may be and usually 
is transferred by assignment of the certificate, the form being printed 
upon the back of the certificate. The form of assignment which fol- 
lows is that required by the New York Stock Exchange and is in 
general use, The portions in italics are those filled in when the 


15 Knox v. Eden Musee, etc. Co., 148 N. Y. 441; Jarvis v. Manhattan Beach Co., 148 
N. Y. 652; Trust & Sav. Co. v. Home Lumber Co., 118 Mo, 447. 
18 2 Cook on Corp., (8th ed.), sec. 416. 


17 Barstow v. City Trust Co., 216 Mass. 330. : ; 
18 For danger of premature action in such cases, see Mackenzie v. Engelhard Co., 226 


U. S. 131, discussed at some length in Ch. 46, ‘Rules for Transfer of Stock.” 
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stock represented by the certificate is transferred by a fully com- 
pleted assignment. 

lue received, I hereby sell and transfer unto John J. McMillan of 
New “Pork City, Tuienty sibe (25) Shares of the Capital Stock represented by the 
within Certificate, and do hereby irrevocably constitute and appoint Harry S. 


Gunnison my attorney to transfer the said stock on the Books of the within 
named Corporation with fuil power of substitution in the premises. 


Dated March 2, 1927. 

In the presence of Howard S. Allen 

Anna H. Marshall 

When this assignment is executed by the owner of record and 
the certificate is duly delivered, the ownership of the stock repre- 
sented thereby is transferred to the party named in the assignment 
form. If this party wishes to assign the certificate again, he might 
execute another similar assignment either written on the back of the 
' certificate, or prepared as a separate document and attached to the 
certificate. More commonly he surrenders the certificate to the com- 
pany, and takes out a new certificate in his own name and assigns that, 
or instead of taking it out in his own name, he may take out a cer- 
tificate in the name of the party to whom he wishes the stock to be 
transferred and deliver this certificate. 

Or—a very common practice when stock is assigned—the as- 
signment on the back of the stock certificate is duly signed by the 
party in whose name the certificate stands and his signature is wit- 
nessed, but the blanks for the names of the assignee and the attorney 
are left blank to be filled in later. The certificate is then said to be 
“assigned in blank” and may be passed from hand to hand without 
further formality, the equitable ownership of the stock following 
the certificate. Any owner who wishes to make himself a stockholder 
of record, i.e., appear upon the stock books of the company as the 
owner of the stock represented by the certificate may then fill out the 
blanks in the assignment, turn the certificate in to the secretary of 
the company for cancellation, and receive a new certificate in his 
own name. 

When the assignment on the back of the certificate has been com- 
pleted by the insertion of the assignee’s name, the certificate is not 
readily negotiable and is almost invariably turned in and a new cer- 
tificate taken out. If, however, conditions make it necessary for the 
assignee to transfer the certificate originally assigned to him, he 
might effect the transfer by means of a second assignment—in blank 
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if desired—written on the back of the certificate, or written on a 
separate sheet and attached to the certificate. 


Lost and Stolen Certificates.—In case certificates are lost or 
stolen, the secretary of the company or its transfer agent should be 
immediately notified, and such other steps be taken as may be neces- 
sary to prevent the negotiation of the missing certificates. As stated 
above, when certificates indorsed in blank are lost or stolen and are 
later presented by parties into whose hands they have come for trans- 
fer and the transfer officers of the corporation have not been notified 
of the loss, they may make the transfer, and the corporation will not 
be liable to the owner if the circumstances were such as to justify the 
belief that such transfer was regular and in good faith. If, how- 
ever, the proper officials have been warned of the loss, or the cir- 
cumstances were such as to put them on notice, they could not safely 
make such transfer. 

A stockholder, so shown by the books of his company, is entitled 
to every right and privilege of a stockholder without regard to the 
whereabouts of his certificate.1® When, however, certificates are lost, 
the owner usually desires to have new certificates issued, not in order 
to secure any corporate rights, but merely to have his interest in such 
shape that he may readily sell, pledge, or otherwise use his stock. As 
stated earlier in the chapter, stockholders have a general right to cer- 
tificates,?? and if their certificates are lost, to have them replaced ; 
but before it reissues any such certificates, the corporation on its 
part has the right to require reasonable safeguards for its own pro- 
tection,”? 

A bond of indemnity is usually and properly required before a 
lost certificate is replaced, as it is always possible that the missing 
certificate may turn up in the hands of an innocent purchaser for 
value, who might have cause for damages against the corporation if it 
refused to recognize his rights. It is but seldom wise to reissue lost 
certificates unless such bond is given. Only the absolute and irre- 
coverable loss of a certificate, as in case of its unquestioned destruc- 
tion by fire, would justify an unprotected reissue. 

Usually the by-laws of a corporation, in conformity with any 
statutory requirement provide the means whereby a stockholder los- 


19 National Bank v. Watsontown ae TOR Wet. 27, eae. 
20 Fletcher v. McGill, 110 Ind. 39 
21 Guilford v. W. U. Tel. Co., 43 Sinn. 434. 
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ing his certificate may secure its reissue. Almost invariably this in- 
volves action by the board of directors and the giving of a bond of 
indemnity. Thus the by-laws of General Motors Corporation provide 
as follows: 7 


Any person claiming a certificate of stock to be lost or destroyed 
shall make an affidavit or affirmation of that fact and advertise the same 
in such manner as the board of directors may require, and shall give 
the corporation a bond in such form and with one or more sureties 
satisfactory to the board, in such amount as the board may determine, 
which shall be at least double the par value of the stock represented 
by said certificate, to protect it or any person injured by the issue of 
the new certificate from any liability or expense which it or they may 
incur by reason of the original certificate remaining outstanding, where- 
upon a new certificate may be issued of the same tenor and for the 
same number of shares as the one alleged to be lost or destroyed, but 
always subject to the approval of the board of directors. 


The officers of the company should never take the responsibility 
of reissuing a lost or stolen certificate of stock without express au- 
thorization from the board of directors. Should they do so and the 
missing certificate turn up in such a way that loss is involved, they 
would be responsible to the corporation. 

When the value of missing certificates is considerable and the cir- 
cumstances are doubtful, it is sometimes best for the directors to 
refuse absolutely to replace the certificates until the owner secures 
an order from some court of competent jurisdiction. When this is 
done the directors and the corporation are relieved from responsibility 
in the matter. 

When the corporation will not replace a lost certificate, its issue 
may be forced by legal proceedings. Thus the New York statutes 
prescribe that when a corporation refuses to issue a new certificate in 
place of one lost or destroyed, the owner may apply to the supreme 
court in the district in which he resides, or in which the corporation 
is located, for an order to show cause why such new certificate shall 
not be issued. The owner’s petition for such order must give full 
details as prescribed by the statute, and if the corporation cannot 
show sufficient cause for its refusal, the court “shall make an order 
requiring the corporation, within a time specified, to issue and deliver 
to the petitioner a new certificate for the number of shares specified 
in the order upon depositing in such public office as the court may 


22 Art. VI, sec. 2. 
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designate, such security, or a bond in such form and with such 
sureties as to the court shall appear sufficient to indemnify the cor- 
poration or any person who shall thereafter be found to be the lawful 
owner of the certificate lost or destroyed.” 78 

Provisions of similar import are found in most of the states. 
The Uniform Stock Transfer Act also contains a provision for the 
replacement of lost or destroyed certificates pursuant to and by order 
of court.*4 


23 Stock Corp. Law, secs. 75, 76. . 
24 Uniform Stock Transfer Act, sec. 17. For full text of New York Act see Form 126. 
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THE STOCK CERTIFICATE BOOK—ISSUE AND REISSUE 
OF STOCK CERTIFICATES 


The Stock Certificate Book 


Make-up of the Stock Certificate Book.—The books of the 
corporation used in connection with the issuance and transfer of 
stock are the stock certificate book, the stock ledger and the stock 
transfer book. 

The stock certificate book is composed of the prepared stock cer- 
tificates, complete in all details, save as to the number of shares of 
stock, the date of issue, the name of the owner, the signatures and 
the corporate seal. Blanks are left for these details to be filled in 
at the time the certificate is issued. The certificates, numbered and 
in serial order and each with its corresponding stub, are bound up in 
book form. A perforation between each stub and its corresponding 
certificate renders easy the removal of the certificate when it is ready 
to be detached. 

In the largest corporations stock certificates are not bound and 
have no stub. In those not so large, each class of stock is bound up 
in its own book or books. In the smaller corporations, with but com- 
paratively few stockholders and perhaps but two classes of stock— 
common and preferred—the two classes of certificates are frequently 
bound up in the same volume. In any case, each class of stock is 
numbered independently, and where two classes of stock, as common 
and preferred, are bound in one volume, each class usually faces in 
a different direction so that if one cover of the book is opened, the 
certificates facing that cover are common stock certificates, while if 
the other cover is opened the certificates facing it are preferred. 


Style and Preparation of Stock Certificate Book.—The stock 
certificate book is usually prepared at the time the company is organ- 
ized or sometimes even before, so that certificates may be issued as 
soon as the corporate officials have been elected and authorized there- 
to. In this case the form of stock certificate is definitely approved, 


1 For examples’of common and preferred stock certificates, see Forms 112-116. 
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and the issue of certificates is authorized at the first meeting of the 
board, On the other hand, the issue of permanent stock certificates 
is sometimes deferred for a considerable period, on account of the 
time required for their preparation, or to save expense temporarily, 
or for some other reason. Under such circumstances, temporary 
receipts or certificates are issued which are exchangeable for the per- 
manent certificates as soon as the latter are ready for delivery. 

From the legal standpoint the style of a stock certificate does not 
bear in any way upon its effectiveness. From the business stand- 
point, however, the certificate should at least be neat and attractive. 
Whether the highly colored and embellished stock certificates so fre- 
quently seen are desirable, will depend upon the conditions. 

When the item of cost is not important, or when stock exchange 
requirements are to be complied with, the finest bond paper is em- 
ployed for stock certificates, and the subject matter is engraved on 
steel. The cost then runs up into the hundreds or thousands of 
dollars, according to the style and number of certificates. On the 
other hand, if the issue is but temporary or the incorporators indif- 
ferent, the certificates are frequently printed on ordinary paper and 
in plainest design. Usually, however, a good quality of bond paper 
is employed with the body and design lithographed and the Ey ab 
data printed in. 

The regular or “stock” forms for certificates of stock are amily 
prepared in quantity by the wholesale stationers. In this case the 
body and general design of the certificate are lithographed or en- 
graved, blanks being left for the variable data such as the name of 
corporation, capital stock, etc. These are filled in by local printers 
at the time the stock certificates are ordered. For this reason a varia- 
tion of the ordinary form of stock certificate may involve the prepara- 
tion of a special certificate at a considerably increased cost. As the 
wording of the regular form is fairly good, the cost of a special cer- 
tificate merely to secure a better wording is but seldom justified. In 
states such as New York where all special conditions affecting the 
various classes of stock must appear on all certificates of stock, the 
body design is lithographed or engraved and the wording and special 
material is printed in at the time the certificate is prepared for the 
special corporation. 

As stated, preferred or special stock certificates are numbered 
independently of the common stock certificates. That is, the first 
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certificate of the preferred stock, or the first certificate of any other 
special stock, is numbered “1” regardless of the fact that the first 
certificate of common stock is also numbered “1,” the different 
classes being sufficiently distinguished in other ways. Usually the 
names of the different classes are quite distinctive enough to identify 
their respective certificates, and these names are printed or engraved 
so prominently upon the certificates that the one cannot be mistaken 
for another. 

Preferred stock in the smaller corporations is sometimes issued 
in very crude form, “Preferred Stock” being printed across the face 
of the ordinary common stock certificate, in red or some other dis- 
tinctive color or style, followed by the conditions under which the 
preferred stock is issued. There is no legal objection to such a cer- 
tificate nor even to one written on the typewriter or in long-hand if 
it conforms in other ways to the general requirements for stock 
certificates. 

In the ordinary corporations of moderate size, the secretary usu- 
ally has charge of the stock certificate book and prepares the cer- 
tificates for issue. Where the secretary receives no regular salary or 
in cases where there are numerous small transfers of stock, he is, as 
stated in the preceding chapter, sometimes authorized by the by-laws 
or by resolution of the board of directors to charge a small fee for 
transfers. 

In the smaller corporations the stock certificate book is fre- 
quently the only “stock book” maintained. This practice is informal 
and does not keep the record of stockholders in convenient shape for 
reference, but, in the absence of statutes requiring other stock books 
to be kept, is not legally objectionable.2 The stock certificate book 
then affords the sole record of those who are stockholders and en- 
titled to vote and receive dividends. 


Issue and Reissue of Stock Certificates 


Issuance of Stock Certificates——In the smaller corporations, 
when an issue of stock is directed, the secretary fills out in due form 
and seals in numerical order the required certificates. These are 
then signed by the officers of the company authorized thereto by 
statute or by-laws and are ready for delivery. 


® i Fee National Bank v, Colwell, 132 N, Y, 250; in re U. S., ete. Co., 74 
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At the time a stock certificate is made out and before its delivery, 
if in bound form, the secretary enters on the stub of each certificate 
the name of the party to whom it is to be issued, the number of shares 
represented by the certificate and the date of issue. If it is an orig- 
inal issue, that fact is noted on the stub; if a reissue, the number of 
the certificate surrendered is entered. The stub also usually includes 
a receipt to be signed by the party to whom the certificate is. issued 
and a blank on which, when the certificate is surrendered for cancel- 
lation and reissue, the number of the certificate issued in its stead is 
entered. The stub when filled out thus contains a complete record 
of its particular certificate. In the larger corporations the general 
procedure is the same, but the services of a transfer agent and regis- 
trar add to the formality and safety of the issue and transfer of 
stock and the certificates are not bound and have no stubs, the 
material which would otherwise be entered on the stub, appearing on 
stock ledgers and card files. 

When a certificate for transferred stock is to be issued, the secre- 
tary or other transferring official requires no special authorization. It 
is routine work and a part of his duty to issue such certificates. He 
must, however, be sure that the party presenting the certificate for 
transfer is legally entitled to the new certificate, and in case of doubt 
should ask instructions from the board. 

_ A new certificate should never be delivered—and usually not made 
out—until the old certificate, properly indorsed, has been surren- 
dered; except where a certificate has. been lost or destroyed and is 
replaced upon the filing of a proper bond of indemnity and com- 
pliance with any other requirements of the by-laws. 

A surrendered certificate should, as soon as received, be cancelled 
by cutting, punching, or crossing out the signatures, and by writing 
or stamping across the certificate the word “cancelled.” This is done 
to prevent the certificate from being reissued or from being used for 
fraudulent purposes in case it is stolen or otherwise comes into the 
hands of improper parties. After cancellation and proper record, the 
certificate is filed in binders, or otherwise, according to the plan pur- 
sued, or in the smaller corporations is gummed to the stub from 
which it was originally taken. In such case the proper entries are 
made upon the stub, and so far as that particular certificate is con- 
cerned, the matter is closed. A surrendered certificate should never 
be reissued or again put in circulation under any circumstances. 


418 CORPORATION PROCEDURE [Ch. 43 


Every precaution should be taken to avoid errors in issuing cer- 
tificates. The entries on the records or the stub of the certificate 
should be made before the certificate is given to the recipient. Cer- 
tificates with space for the name left blank to be filled in later, should 
never be issued. Such a practice prevents absolutely the accurate 
record of the stockholders of the corporation, which is legally essen- 
tial. A corporation is responsible for any fraud or error committed 
by its agents in the issuance of stock. 


Delivery of New Certificate-—Before delivering the new cer- 
tificate, the secretary should, when possible, require the part who 
presented the old certificate for transfer—who may or may not be 
the assignee—to sign a receipt therefor. In the smaller corpora- 
tions this receipt is usually printed on the stub. If the new certifi- 
cate is delivered by mail, it may be registered, in which case the 
record in the stock books, the office copy of the letter accompanying 
the certificate, and the returned registry receipt, which, where stock 
certificates are “‘stubbed,” should be attached to the stub, make the 
best record of the transaction that can ordinarily be had. Blank re- 
ceipts are sometimes sent with the certificates in such cases, to be 
signed by the recipient and returned, and these receipts when re- 
ceived by the secretary are, if stubs exist, pasted on the proper cer- 
tificate stubs, 


Sale of Part of Holding.—Frequently the owner of stock wishes 
to sell or transfer only a portion of the stock represented by a cer- 
tificate, and in such case the assignment on the back of the certificate 
may be filled out according to the facts. For instance, if Howard 
Fielding owns 100 shares of stock, all represented by a single certifi- 
cate, and wishes to sell 20 shares to James Wilton, he might fill out 
the assignment blank as follows: “unto James Wilton twenty shares 
and Howard Fielding eighty shares,” or if the secretary will accept 
the somewhat informal assignment, it might be merely filled out “unto 
James Wilton twenty shares,” it following as a matter of course that 
if only 20 shares are assigned, the balance of the stock remains with 
the assignor. 

The owner of the 100 shares then brings or sends in his certifi- 
cate to the secretary and instructs him to make out two new certifi- 
cates—one for 20 shares in the name of the new owner, the other for 


——— 


Ch. 43] ISSUE AND REISSUE OF STOCK CERTIFICATES 419 


80 shares in his own name. The secretary makes the proper entries 
on the stock books, cancels the old certificate, issues the two new 
certificates in accordance with his instructions and delivers both— 
unless he has express instructions from the original owner to the con- 
trary—to this original owner, who then makes delivery of the 20- 
share certificate at his convenience. The secretary must be governed 
entirely by the instructions of the assignor in delivering new certifi- 
cates, no matter in whose name these certificates may be issued, as 
they are still in fact the property of the original owner. 

Another and preferable method when but a portion of the stock 
represented by a certificate is to be transferred, is for the original 
owner to fill in his own name as assignee, and have new certificates, 
one calling for the number of shares he wishes to assign, issued to 
himself, and then assign the proper certificate to the new owner. In 
the case instanced he would have two certificates issued—one for 20 
shares and the other for 80 shares—both in his own name. He 
would then assign the 20-share certificate in blank, or in the name 
of the new owner, and deliver it to him. The new owner may then 
bring in and surrender this assigned certificate and take out a new 
certificate in his own name at his convenience. 

This plan is preferable when the sale or other reason for assign- 
ing the stock is not absolutely definite, but the owner wishes to be 
in a position where he can make immediate delivery. Under the plan 
outlined, even though the sale should fail after new certificates were 
issued, the original owner still has the stock standing on the books of 
the corporation in his own name and both certificates made out in his 
own name; whereas if the first plan had been followed, one of the cer- 
tificates being made out to the proposed purchaser, part of his stock 
would stand on the books in the transferee’s name, and the real owner 
must either through the courtesy of this other party secure an as- 
signment of the erroneous certificate, or otherwise be put to much 
trouble to get the certificate back into his own name. 


CHAPTER .44 


THE STOCK LEDGER AND THE TRANSFER BOOK 


Stockholders of Record.—As a rule, the acquisition of stock is 
evidenced by the issue of stock certificates, and transfers of stock 
are effected by assignment of these certificates. The due possession 
of a properly issued stock certificate, or of such a stock certificate 
duly assigned, is, therefore, sufficient evidence of the ownership of 
stock for all ordinary business purposes. 

For all corporate purposes, however, stock certificates are merely 
secondary evidence of stock ownership, the stock books of the cor- 
poration affording the highest evidence of title.1_ In many states this 
is a matter of statutory regulation; elsewhere, of charter or by-law 
provision, such statutory or corporate regulations ordinarily pre- 
scribing that transfers of stock shall be made only upon the stock 
books of the corporation and that “stockholders of record,’ 1.e., 
those whose names appear upon the stock books of the corporation, 
are alone entitled to exercise the usual rights of stockholders. In 
New York for instance, the statutes require the keeping of a stock 
book and prescribe that: “No transfer of stock shall be valid as 
against the corporation, its stockholders and creditors for any pur- 
pose except to render the transferee liable for the debts of the cor- 
poration to the extent provided for in this chapter until it shall 
have been entered in such book as required by this section, by an 
entry showing from and to whom transferred.” 2 

Thus it will be seen that, while the duly assigned stock certificate 
is good evidence of the ownership of stock, such ownership is not 
effective for corporate purposes until the transfer has been recorded 
upon the stock books of the corporation. The holder of such a 
certificate may force the proper entries upon the corporate books, 
but he cannot exercise the rights of a stockholder until such record 
has been made. 

A practical application of this rule is found in the common by-law 


1 Cleveland, ete. R. R. v. Robbins, 35 Ohio St. 483; Brisbane v. Del., etc. R. R. 
94 N. Y. 204. ¥ : : 
2 Stock Corp. Law, sec. ro. 
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provision that the transfer books of the corporation shall be closed 
a specified number of days before elections. This absolutely pre- 
vents any change of ownership for corporate purposes during the 
closed period and avoids the confusion that would otherwise exist 
when sending out notices of meetings, and determining who is en- 
titled to vote at elections. Stock may be sold without restriction 
during this closed period, transfers being evidenced by assigned 
certificates, but the record of these transfers on the corporate books 
cannot be effected until the stock books are again opened. The 
closing of the transfer books is discussed in greater detail later in 
the chapter. 

Upon the wrongful refusal of the corporation to transfer tock, 
the owner has two remedies. He may treat the refusal to transfer 
as a conversion of the shares in the corporation and sue for their 
value; * or he may commence an action to compel the transfer upon 
the books of the company. The conditions must determine which 
is the best course. 

If no stock certificates were issued, the interests of the stock- 
holders of a corporation might still be assigned very simply, either 
by transfer upon the books of the corporation by the parties in per- 
son in the presence of a corporate official, or by the execution of 
formal instruments of assignment so attested as to satisfy the 
corporate transfer officer of their validity.° 


Stockholder of Record versus Owner of Stock.°—As already 
stated, stock assigned by indorsement of the certificate, whether in 
blank or complete, still stands on the books of the corporation in 
the original owner’s name until the certificate is surrendered and 
the proper entries are made on the stock books of the corporation 
“and a corporation is justified in being governed thereby until proof 
or notice is given showing that other parties than those namedtherein 
are the owners of the stock.” 7 Until this is done, the original owner 
is still the stockholder of record, and, while subject to any stock- 
holders liabilities accruing meanwhile, has, on the other hand, a legal 
right to vote and to receive payment of any dividends declared even 


3 Ophir Investment Co. v. Alexander Realty ee 117 Wash. 637. 
4 Travis v. Knox Terpezone Co., 215 N 


5 b Condon, 56 W. Va. 41 
len cee Ch. cs Pe lacril Stasis ‘of, Stockholders.” ; % pac 
7 Brisbane v. Delaware, ete, Re Ro Cor,94 Y. 204, 208; see also Ch. 14, oc 


holders’ Right to Vote.” 


422 CORPORATION PROCEDURE : [Ch. 44 


though the actual sale of his stock was consummated months be- 
fore. His right to dividends is qualified, as the dividends belong 
to the actual owner of the stock, i.e., the person possessing the duly 
assigned stock certificate, to whom the holder of record must ac- 
count. His responsibility as to any stockholder’s liability is, as 
to the corporation, absolute, but for any payments he is forced to 
make because of this liability he may have recourse on his assignee. 


Stock Ledger and Stock Book.—In almost every state some 
form of stock record is prescribed by statute, variously termed a 
“stock book,” “stock ledger,” “transfer book,” or “stock and transfer 
book.” In some states both “stock books” and “transfer books” 
are required. The intent in all these states is to preserve an accurate 
record of the stockholders and the stock held by them. 

The stock ledger and the stock book are practically, and should 
be, one and the same book, kept under the title “stock ledger’ or 
such other title as may be prescribed by the statutes. This stock 
ledger must show in alphabetical order the names and addresses of 
the stockholders of record, the amount of stock held and from whom 
and when this stock was acquired, and if any of their stock has 
been disposed of, to whom and when it was transferred. It must 
also show the balance of stock at any time to the credit of any stock- 
holder. This balance gives the number of shares upon which such 
stockholder is entitled to vote and draw dividends. 

In some states additional data must be entered. For instance 
in New York the amount received by the corporation on any stock 
must be recorded, and in Colorado “the amount of stock actually paid 
in, and what proportion has been paid in cash” must be shown by the 
stock book.§ 


Statutory Rules as to Stock Books.—The statutes in many 
states are very peremptory in regard to the keeping of stock books, 
providing severe penalties fort railure. Thus in New York the 
statutes not only prescribe heavy penalties for failure to keep stock 
books, but provide that no transfer of stock shall be valid as against 
the corporation, its stockholders, and creditors—save to render the 
transferee subject to a liability as a stockholder—until the record 
thereof has been duly entered in the stock book.® 


8 Comp. Laws, sec. 2268, 
® Stock Corp. Law, sec. 10; Penal Law, sec. 665. 
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In most of the states the stock book must be kept open for the 
inspection of stockholders or creditors of the corporation, and the 
provisions relating to the stock books apply to both domestic cor- 
porations and also to foreign corporations doing business in the 
particular state. 

Thus in Illinois: 1° “The books kept for transferring stock and 
the names and addresses of the stockholders, during the usual busi- 
ness hours shall be open to examination for all proper purposes 
by every stockholder, at its principal office or place of business in 
this state... .” In California™ the statutes provide that “such 
stock and transfer book shall be open to the inspection of any 
officer, bona fide stockholder, member, or creditor of the corpora- 
tion,” and any officer or agent of the corporation refusing such in- 
spection lawfully demanded is guilty of a misdemeanor.!? In 
Colorado the laws are stringent as to proper keeping of the stock 
ledger and the stockholders’ rights of inspection. “Every officer or 
agent of any such company authorized to keep such book or books 
who shall neglect to make a proper entry in such book or shall refuse 
or neglect to exhibit the same, or allow the same to be inspected, 
and extracts taken therefrom, shall be, as provided by this section, 
deemed guilty of a misdemeanor and punished by a fine not exceed- 
ing $300 and the corporation shall forfeit and pay to the party 
injured a penalty of fifty dollars for every such neglect or refusal, 
and all the damages resulting therefrom.” 

The stock ledger is usually posted from the transfer book, though 
when a “stubbed” certificate book is kept it may be posted from 
the stubs of this book, and its balances may be checked from time 
to time by comparison with the number of shares outstanding as 
shown by the open stubs of the stock certificate book. 


Transfer Book.—The transfer book contains not only a record 
of transfers of stock of the particular corporation, but also the 
actual instruments of assignment by which these transfers were 
effected. It is the book referred to by the usual form of. stock 
- certificate in the clause reading “transferable only on the books 
of the company, etc.” In some of the states, as New Jersey, the 
transfer book is a statutory requirement. 


10 Gen. Corp. Act, sec. 37. 5 

1 Civil Gade) sec. 378, as amended by L. 1917, Ch. 730, sec. 2. 
12 Penal Code, sec. 565. » 

13 Comp. Laws, sec. 2268. 
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The transfer book is’ found in two general forms. As usually 
kept by the smaller corporations, it consists of a series of blank 
transfers or assignments bound in book form. These are filled out 
and signed by the owner of stock or his duly authorized attorney 
when the actual transfer of stock disposed of by him is made upon 
the books of the company. They are primarily designed to be for- 
mal evidence of the transfer of stock. They are also the secretary’s 
authority for the issuance of new certificates surrendered. 

A different form of transfer book is used by the larger corpo- 
rations where the number of transfers is too great to permit of the 
convenient use of the form already described. In this book but 
one line is required for each transfer of stock, the transferee or his 
duly authorized attorney signing in the right hand column. 

The assignment which appears on the back of the stock certifi- 
cate—shown in the preceding chapter—is practically a duplication 
of the assignment of the transfer book, save that the power of 
attorney to transfer the stock on the books of the corporation is 
omitted from the transfer book. As the duly executed assignment 
vn the back of a surrendered stock certificate is a full and suf- 
ficient transfer of the actual ownership of the stock and justifies 
the secretary in issuing another certificate in the name of the assignee, 
many of the smaller corporations never keep a stock transfer book, 
relying entirely upon the stock certificate book with its stubs and 
duly assigned and canceled certificates for the record and evidence 
of authorization of transfers. 

When the transfer book is used, its assignment forms are signed 
either by the party making the transfer or by his duly authorized 
agent. Should the transferor come in person—as he has the right 
to do—and sign a transfer on the stock transfer book, there is no 
legal necessity for his signature to the assignment on the back of the 
stock certificate. It is, however, always customary for him to execute 
the assignment on the back of the surrendered stock certificate as 
well. 

It is but seldom that the transferor makes the transfer on the 
books of the corporation in person. In perhaps ninety-nine cases 
out of a hundred he merely signs in blank the assignment on the 
back of the certificate and turns it over to the purchaser. The 
name of the attorney to make the transfer is then inserted at the 
time the certificate is presented for transfer, either by the. party 
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by whom the certificate is surrendered or by the secretary of the 
corporation who usually inserts his own name and makes the transfer, 


Closing the Books.—Among the larger corporations it is cus- 
tomary to close the stock books to transfers prior to elections of di- 
rectors for a period of from 10 to 40 days. This is done as a matter 
of convenience, stockholders of the closing date being entitled to 
participate in the meeting, and the closing of the books enabling the 
corporate officers to make an accurate list of the stockholders entitled 
to receive notice of meetings and to vote thereat. Formerly it was 
also the custom to close the transfer books prior to the payment of 
dividends. . 

In a number of the states the statutes expressly authorize the 
stock books to be so closed to transfers. Where this is not the 
case, it may be provided for in the charter or the by-laws. The 
precise number of days for which the transfer books are to be closed 
is usually fixed by the by-laws. It is doubtful if the directors would 
have authority to order the closing of the books to transfers unless 
authorized thereto by statutes, charter or by-laws.'4 

In many of the states the matter is, as intimated, regulated by 
statute. Thus in California no stockholder may participate in a 
meeting for the election of directors unless he has had stock “in 
his own name on the books of the corporation at least ten days 
prior to the election,” + and in Delaware “no stock shall be voted 
on at any election which shall have been transferred on the books 
of the company within twenty days next preceding such election.” 1° 
In New York “The stockholders of a stock corporation, by a by-law 
adopted by a vote at any annual meeting, or at any special meeting 
duly called for such purpose, may prescribe a period, not exceeding 
forty days prior to meetings of the stockholders, during which no 
transfer of stock on the books of the corporation may be made.” 1” 

No formality attends the closing of the stock books and usually 
no entry thereof is made upon the books, the secretary merely 
refusing to transfer certificates presented to him for that purpose 
during the prescribed period. The notice of the annual meeting 


14m re Panton & The Cramp Steel Co., Ltd., 9 Ont. Law Reports 3; but see contra 
Cook on Corp. (8th ed.), sec. 611. 

15 Civ. Code, sec. 312. 

16 Rev. Code; sec. 1943. 

17 Stock Corp. Law, sec. 47. 
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usually sets forth the days for the closing and reopening of the 
transfer books. : 

While the closing of the stock books prior to the annual meeting 
is a prevailing custom, it is but seldom that they are closed prepara- 
tory to the payment of dividends. Instead—a better plan approved 
by the authorities of the New York Stock Exchange—the resolution 
declaring a dividend usually makes it payable to stockholders of 
record.at a specified date. 

Occasionally the same plan is pursued in preparation for the 
annual meeting. Thus the notice of the annual meeting of May 
27, 1927 of the Pere Marquette Railway Company announces that: 
“The transfer books of the company will not be closed, but under 
the by-laws of the company no stock can be voted at said meeting 
which has been transferred on the books of the company within 
ten days previous to said meeting.” 

This plan is obviously more convenient and better on all accounts. 
both in connection with dividends and in connection with the annual 
meeting where legally permissible, as there is no interference with 
transfers. Where the plan obtains, transfers are made without 
interruption, but the treasurer in preparing for the payment of 
dividends, and the secretary—when the books are not closed prior 
to the annual meeting—in making up his lists of stockholders for 
the election of directors, ignores transfers made after the fixed date. 


CHAPTER 45 


TRANSFERS OF STOCK ON THE BOOKS OF fan 
CORPORATION 


Procedure of Transfer.—When stock is transferred, one of 
the following courses must be followed: 

z. The certificate is assigned in. blank and delivered to the trans- 
feree, in which case the assignment is absolute,! and the certificate 
may then be passed from hand to hand and the ownership of the 
stock it represents be thereby transferred any desired number of 
times without change of, or addition to the assignment. 

2. The assignment on the back of the certificate is completed by 
the insertion of the name of the transferee and the delivery of the 
certificate to the transferee, in which case the certificate is usually 
surrendered and a new certificate taken out by the transferee before 
it is again transferred. 

3. The assignor completes the assignment form on the back of 
the certificate, surrenders the certificate to the secretary of the com- 
pany, and secures and makes delivery of a new certificate in the 
name of the transferee. 

4. The certificate is delivered to the transferee without indorse- 
ment, but accompanied by an instrument of assignment or power 
of attorney having the same effect as the indorsement upon the back 
of the certificate. 

When transfer is made by delivery of the certificate with the 
name of the transferee inserted in the assignment, the transfer is 
not made on the books of the corporation until the assigned cer- 
tificate is surrendered. In the meantime, as stated in the preceding 
chapter, the original owner is still the owner of record and will, 
therefore, be held should any stockholders’ liabilities arise, although 
as between the immediate parties the transfer is complete, and the 
transferor could recover from the transferee any assessment or 
other moneys which he might be compelled to pay as a stockholder 
of record. This liability, when the stock transferred is full-paid, 
tt Pabole. v. Utah, ete. Mines Co., 135 App. Div. (N. Y.) 418; Morvis v. Hussong, etc. 
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is not in most states material in the case of ordinary bustness cor- 
poration; but when stock of banks, trust companies, or other finan- 
cial corporations is transferred, or when stock is not full-paid it may 
be material and even vital. In such cases the third plan which re- 
leases the transferee from this liability is to be preferred. 


Completing Assignment in Blank.—In practice the assignment 
in blank, on account of its convenience, is commonly employed. 

When the holder of a certificate assigned in blank wishes to per- 
fect his title and make himself a holder of record, he fills in his 
own name as assignee and surrenders the certificate to the secretary 
or transfer agent for transfer. He may also, if he sees fit, fill in 
the name of the party who is to make the transfer upon the books 
of the corporation, though this is usually left blank. If the signature 
to the assignment is genuine and there are no reasons for suspecting 
any irregularity, the transfer is made as a matter of course and a 
new certificate is issued in the name of the assignee. If the name 
of the attorney to make the transfer is left blank in the assignment 
of the surrendered certificate, the secretary of the corporation usu- 
ally fills in his own name and then completes the transfer, thereby’ 
avoiding the delay that might result if some outside party were 
designated who must come in and sign the transfer book before the 
transfer could be duly recorded. 


Breaking up a Certificate-——When a certificate is surrendered 
for reissue in one or more certificates in the original owner’s name, 
the transfer may be entered on the transfer book as a matter of 
record, but as the owner’s stock account is not affected one way or 
the other by the transaction, it should not be posted therefrom to 
the stock book. A memorandum of the facts should be made in 
the transfer book and on the stubs, if any, of the certificates involved 
in the reissue, and the certificate numbers in the stock book must 
be corrected. 


Transfer of Treasury Stock,—When treasury stock is donated 
to, or otherwise acquired by, a corporation, the assignment may run 
to the corporation direct, as ‘John Marshall Company”; to its treas- 
urer, as “Treasurer of John Marshall Company”; or to a trustee, 
as “John H. McGowan, Trustee for John Marshall Company.” The 
certificates so assigned are cancelled by the corporate authorities 
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when received and the proper entries are made on the transfer book 
and stock ledger. 

When such stock is held in the name of the company or even 
by the treasurer of the company, no new certificates need be issued 
until the stock is sold, the fact that certificates are not issued being 
noted on the stock books. When a sale of such stock is made, the 
new certificates are made out in the name of the purchaser. Cer- 
tificates might properly be issued meanwhile in the name of the 
company, or to someone acting for the company, if desired, but 
such issue is not necessary as the data of the transfer book, the 
entry on the stock ledger, and the cancelled certificates are quite 
sufficient to evidence the transaction. It is obvious that the reasons 
that make the certificate desirable when stock is held by an individual, 
do not apply when a corporation holds its own stock. 

When treasury stock is sold, the secretary, if he is the issuing 
officer is authorized by due resolution of the board of directors to 
issue the proper certificates. The transfer is entered on the stock 
books of the corporation as in the case of any other transfer of stock. 
It is, as stated, not necessary to issue certificates until the stock is 
sold. 


Transfer Agent and Registrar.—The larger corporations 
usually appoint transfer agents and also registrars to supervise and 
take charge of the detail work involved in the issuance and transfer 
of stock. The transfer agent has charge of the actual issuance and 
transfer, while the registrar checks the certificates issued, so as to 
prevent any overissue or other obvious irregularity. In the case of 
both transfer agent and registrar the appointment is made and the 
authority and duties of the appointees are defined and conferred by 
resolution of the board of directors of the appointing corporation. 
Usually these appointees are either banks or trust companies and 
the appointing resolutions are in form prescribed by them. 

The extent of the transfer agent’s supervision of. stock issues 
and transfers depends, of course, upon the particular agreement but 
is usually very complete, extending to all the operating details. In. 
such case certificates in blank, signed by the proper officers and 
duly sealed are furnished the transfer agent in quantity. If the 
issue of stock is a new one—an original issue—the list of those to 
whom the certificates are to be issued is furnished the transfer agent 
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by the corporate authorities and the certificates are issued and—after 
authentication by the registrar—are delivered to the proper parties. 
If the corporation has been acting as its own transfer agent and 
certificates are outstanding at the time the independent transfer agent 
is appointed, a full statement of the outstanding stock is furnished 
the transfer agent which establishes its own records therefrom and 
thereafter certificates to be transferred are sent direct to the transfer 
agent and are handled by it. Such statements of transfers made as 
may be desired are furnished the corporation by the transfer agent, 
and at the time of the annual meeting, or when dividends are to 
be paid, the necessary lists of stockholders are supplied by the 
transfer agent. 

At times the work of the transfer agent is extended to the pay- 
ment of dividends. In this case the transfer agent prepares the 
lists of stockholders entitled to dividends and mails them the proper 
checks, duly drawn against funds supplied it by the corporation. 

In some cases the duties of transfer agent and registrar are 
combined in one institution. Usually, however,—and a requirement 
of the New York Stock Exchange as to corporations listing their 
stock with it—the transfer agent and the registrar are independent of 
each other. In this case when transfers are to be made, the old 
certificates duly assigned are sent to the transfer agent who there- 
upon makes out the new certificates in accordance with the facts 
and the requirements, countersigns them, cancels its signature and 
the signature of the corporate officials on the old certificates and 
sends both the old and the new certificates to the registrar. Here 
the transfers are checked and if correct and in due form the sig- 
nature of the registrar on the old certificates is cancelled, the new 
certificates are dated and countersigned by the registrar, the proper 
records are made on the registrar’s records, and both old and new 
certificates are returned to the transfer agent by whom the can- 
celled certificates are filed and the new certificates are sent to the 
parties entitled to receive them. 


Work of the Transfer Agent and the Registrar.—It will be 
seen that the duties of the transfer agent and the registrar are dis- 
tinct, and should not be performed by a single person or institution. 
The function of the transfer agent is to insure the proper issue and 
transfer of stock. The function of the registrar is to insure the 
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regularity of issue and to prevent overissues. The functions of 
the two somewhat overlap, as the transfer agent would not permit 
an overissue of stock nor would the registrar countersign stock 
improperly issued. 

It is obvious that the work of the transfer agent and the regis- 
trar to be effective must be discharged by persons or institutions of 
the highest character and unquestioned standing. For this reason 
trust companies or banks are, as stated, usually appointed. 

Speaking generally, the employment of transfer agents and reg- 
istrars is advisable whenever transfers of stock are likely to be 
numerous. The procedure involved is simple in theory but in prac- 
tice involves much detail work. Also it is usually desirable that 
transfers be effected rapidly and accurately. The employment of 
the proper transfer agent and registrar, or transfer agent alone, 
relieves the corporate officials from the detail work and responsi- 
bility involved, reduces the possibility of fraud or error in the 
issuance of stock to a minimum, and affords a general safety and 
convenience not otherwise secured. The New York Stock Exchange 
requires that companies listing securities with it shall maintain a 
transfer office or agency and also a registry office “other than its 
transfer office or agency,” both to be in the Borough of Manhattan. 
Independent transfer and registry offices or agencies are required 
by the rules of most stock exchanges. 


Record of Pledged Stock.—The quasi-negotiability of stock, 
and in many states its full negotiability, renders its use as a pledge 
or collateral security a very simple matter, effected by the mere 
indorsement and delivery of the stock certificate? The usual pro- 
cedure is for the pledger to give his note for the amount secured, 
the note reciting the pledge of stock and the terms under which it 
is held. These terms usually empower the pledgee to sell the col- 
lateral without notice to the pledger. The delivery of the stock as 
security is, however, the essential feature constituting the pledge 
without any written contract, which is necessary only as a record 
and proof of the transaction. 

The pledgee may or may not, at his option, have the pledged 


2 Christian v. Atlantic & N. C. R. R. Co., 133 U. S. 233. 
3 Masury v. Arkansas National Bank, 93 Fed. 603, 607, Eubank v, Bryan Co. State 


Bank, 216 Fed. 833. 
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stock transferred on the books of the corporation to his own name.* 
If transferred, the word “pledgee” should follow the name of the 
owner on the new certificates of stock, or otherwise the phrase “as 
collateral security” should appear on the certificates so as to char- 
acterize definitely the nature of the pledgee’s holding. A memo- 
randum of the facts should also appear in the stock ledger against 
the entry in both pledgee’s and pledger’s accounts.®? Such entries, 
if showing clearly the nature of the transaction, relieve the pledgee 
of any corporate liabilities involved in the absolute ownership of the 
stock.6 In some states the pledgee is expressly relieved from 
these liabilities by statute.? 


Restrictions on Transfers by Agreement of Stockholders, 
—Evyery stockholder whose stock is paid for in full is entitled te 
transfer his stock freely. Even where the stockholders have en- 
tered into a contract to restrain the alienation of stock or have enacted 
by-laws for the same purpose, the courts have usually set the re- 
straining provisions aside as being contrary to public policy.§ Char- 
ter provisions restricting the transfer of stocks have, however, in 
some jurisdictions, been held valid.® 

At times the restriction of stock transfers becomes desirable and 
various plans have been attempted to effect this end. The courts, 
however, defend this right so strictly that its legal waiver is diffi- 
cult. Perhaps the most successful method, when all the parties are 
in agreement as to the advisability of such restraint is to form a 
voting trust for a certain number of years. All the stock—or all 
the stock entering into the agreement—is placed in the hands of 
voting trustees appointed under the terms of the voting trust agree- 
ment and is held by them, withdrawn from sale, for the period of 
the trust.’ Such arrangements are effectual and are upheld by the 
courts in most states if they do not extend for an unreasonable 
period." In some states they are expressly permitted by the statutes 
under restrictions as to their duration. 


ys 4Day v. Holmes, 103 Mass. 306; Anderson v. Philadelphia Warehouse Co., 111 U.S, 
52 Cook on Corp. (8th ed.), sec. 466. ; 
plate ye State Loan & Trust Co., 165 U. S. 606. 
ae U8 I iy Bank v, Hingham Mfg. Co., 127 Mass. 563; Burgess v. Seligman, 
Johnston v. Laflin, 103 U. S. 800, 803; “By- % poe 
Sg Bers ae Benin ae Mik ee but see “By-laws as Contracts’? in Ch. 7. 
1 See Ch. 76, “Voting Trusts.” 
1 Brown v. Britton, 41 App. Div. (N. Y.) 57. 
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Restrictions on Transfer—Lien of Corporation—At com- 
mon law a corporation has no lien upon its shares for debts due 
to it from its stockholders. The authority for any lien which the 
corporation may have must, therefore, be found in the statutes, its 
charter, its by-laws, or in some other express agreement. Where 
the lien is given by statute or charter, the lien is enforceable against 
the stock no matter who the holder may be, irrespective of whether 
the assignee has any actual knowledge of the statute or charter pro- 
vision.'* Where an attempt has been made to create a lien by pro- 
vision in the by-laws, it has generally been held that the stock is not 
bound in the hands of an assignee who took without notice,!? actual 
or constructive, of the lien provision. It may be noted, however, 
that where the certificates of stock accepted by the subscribers to, 
or purchasers of stock, reserve a lien on the stock represented by 
such certificate for debts due the corporation from the holder, the 
provision is valid.14 

In some states the statutes prescribe specifically that stock sub- 
scribed, but not fully paid for in accordance with the subscription 
agreement, is not transferable save with the consent of the corpo- 
ration. Elsewhere charter or by-law provisions may give the cor- 
poration the right to refuse to register transfers of. unpaid stock. 
In the absence of such provision, the right of transfer is absolute 
and may be enforced against the corporation.’ 

In the states which have adopted the law regulating the trans- 
fer of stock, known as the “Uniform Stock Transfer Act,” there 
can be no lien or restriction upon the transfer of shares by virtue of 
a by-law or otherwise, unless the right of the corporation to such 
lien or restriction is stated on the certificate of stock. 


The “Uniform Stock Transfer Act.”—In order to secure the 
greatest possible security to purchasers of stock, and to facilitate the 
free transfer of shares, an act known as the “Uniform Stock Trans- 
fer Act” has been adopted with but slight variations in form in New 
York, Pennsylvania, Massachusetts, New Jersey, and some four- 
teen other states. By this act certificates of stock are made negotia- 
ble instruments subject to the rules of the law governing commercial 

18 Driscoll °. West Bo & CM. Co, 50 N.Y. 96 

Reynolds v. Bank of Mt. Vernon, 158 N. 


16 Craig v. Hesperia L. & W. Co., 113 Cal. 7; 
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paper. The step is really not a radical one, for, as has been shown, 
the courts have gone far in cases under the common law to protect 
bona fide purchasers. The statutes, of course, are not extra-terri- 
torial in their scope, and by provisions in the acts themselves apply 
only to certificates issued after their passage. The full text of “The 
Uniform Stock Transfer Act,’ as enacted in New York State, will be 
found elsewhere.!® 


16 Form 126, 
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CHAPTER 46 


RULES “FOR TRANSFER’ OF"STOCK. 


Responsibility of Corporation as to Transfers.—It is the duty 
of the corporation to record all lawful transfers; and if it refuses, 
the record may be compelled by recourse to the courts,! or the cor- 
poration may be held liable in damages.? If there is doubt as to 
the identity of the transferee or the authenticity of the transferor’s 
signature, the corporation may require proper proof thereof, and 
in cases where two parties claim the ownership of stock or where 
the corporation has been notified not to register a transfer, the cor- 
poration may, if there is any real uncertainty or reason therefor, 
decline to make any record on the corporate books until the matter 
has been settled by the courts.® 

The corporation is responsible if its officials record a forged 
transfer.* It is the duty of the corporate officials to know the stock- 
holders’ signatures, or otherwise to secure evidence of their au- 
thenticity before making a transfer. For this purpose they may 
require ‘the personal attendance of the transferor or clear proof that 
his signature is genuine. 

In case stock certificates indorsed in blank are lost or stolen, 
the corporation is not liable for receiving the certificates and trans- 
ferring the stock represented thereby, if the circumstances are not 
suspicious and the transfer is made before notice of the theft or 
loss is received by the corporation.® 


Duty of Corporation as to Transfers.—The secretary or other 
transfer officers of a corporation should refuse to transfer or reissue 
stock until the old certificate has been surrendered and until any 
other proper requirements have been complied with. When, how- 
ever, all proper requirements have been met, the desired transfer 
or reissue must be made.® The authenticity of the signature to 


1 Real Estate Trust Co. v. Bird, 90 Md. 229; Rice v. Rockefeller, 134 N. 
2 Hine v. Commercial Bank of Bay City, 119 Mich. 448; Ralston v, Bank ee Cali- 
ee ie Cal. 208. 
Co. v. Davenport, 97 U. S. 369; Athol Sav. Bank v, Bennett, 203 Mass. 480. 
‘ ‘Cues Edison Co. v. Fay, 164 Ill. 323. 
5 Mandlebaum v. North American Mining Co., 4 Mich. 464. 
6 Robinson v. National Bank of New Berne, 95 N. Y. 637. 
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an assignment of a stock certificate must be satisfactorily established 
when necessary. In the smaller corporations the secretary is usu- 
ally familiar with the signatures of the stockholders. The larger 
corporations sometimes require the signatures to be witnessed or 
guaranteed by some person known to the transfer agent, or other- 
wise that they be formally acknowledged before a notary public. 
In New York City transfer agencies usually require signatures to 
be either guaranteed by a member of the New York Stock Exchange 
or identified by a New York bank. 

If there is any doubt as to the authenticity or correctness of the 
assignment of a stock certificate or as to the title of the party pre- 
senting the certificate, or as to any other material matter, the sec- 
retary has the right to delay the transfer for a reasonable time in 
order to communicate with the former holder or take such other 
steps as he may deem expedient. If after due investigation there 
still remains reasonable doubt as to the propriety of the transfer 
or the ownership of the certificate, or if there be conflicting claims, 
the secretary may properly decline to act until instructed by the board 
of directors, and the board, if in doubt, may decline to take action in 
the matter until ordered thereto by some court of competent juris- 
diction. 

There is no question as to the very heavy responsibility of the 
corporate officers as to transfers. “The officers of the company are 
the custodians of its stock books, and it is their duty to see that 
all transfers of shares are properly made, either by the stockholders 
themselves or persons having authority from them. If, upon the 
presentation of a certificate for transfer, they are at all doubtful of 
the identity of the party offering it with its owner, or if not satisfied 
of the genuineness of a power of attorney produced, they can re- 
quire the identity of the party in the one case, and the genuineness 
of the document in the other, to be satisfactorily established before 
allowing the transfer to be made. In either case they must act 
upon their own responsibility.” 7 

A recent case ® illustrates the complete nature of this responsi- 
bility. A certificate of stock had been deposited by its owner as 
collateral security for a personal note, but had not been indorsed. 
The owner of the note brought suit to have the note declared a 


7 Western Union Tel. Co. v. Daven port, iano ao! 
5 Mackenzie v. Engelhard Co., 266 se &Y,. <? Sea 
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lien on the stock but failed to secure a decision, and the owner of 
the stock was permitted to withdraw his certificate leaving a copy 
for the record. Then, with the court decision in his favor, he de- 
manded of the corporation a transfer of the stock to other parties. 
The corporation made the transfer as desired. Later the case was 
appealed, the verdict of the lower court reversed and the stock 
ordered sold in satisfaction of the note. This was done and the 
purchaser at the court sale—the owner of the note—demanded a 
certificate from the company for his stock, finally bringing suit to 
enforce his demand. The company was forced to recognize its 
cbligations, but as all its stock was issued and outstanding, had to 
settle in cash for the value of the stock, and. all dividends declared 
thereon since the acquisition of the stock. This, plus accrued in- 
terest, amounted to over $13,000. The court after calling attention 
to the general liability of corporations for errors in transferring 
stock said: “But here, as we have said, it had notice of the suit. It 
knew that the first judgment might be reversed, as it was upon ap- 
peal,” and because of this failure to recognize the possibilities and 
refuse a transfer, or insist upon an adequate bond of indemnity 
before making the transfer, the corporation was held. 

As stated in another case, quoted earlier in the chapter, in which 
the Western Union Telegraph Company was held liable for over a 
thousand shares of its stock stolen from a safety deposit box and 
sold with the aid of forged assignments: “Neither the absence of 
blame on the part of the officers of the company ine allowing an 
unauthorized transfer of stock, nor the good faith of the purchaser 
of stolen property, will avail as an answer to the demand of the 
true owner.” ® 

Nor does the corporation escape if it refuses to make a transfer 
when the transfer is rightly demanded, unless there are good grounds 
for the refusal. In such case the suit for damage that is likely to 
follow may be quite as disastrous as the liability on a transfer 


wrongly made.” 


Who May Transfer Stock.—Any person of full age who has 
-not been adjudged incompetent, may transfer stock standing in his 
own name. All who are duly authorized to represent others, as 
attorneys, trustees, guardians, executors, and administrators, may 


® Western Union Tel. Co. v. Davenport, 97 U. S. 369, 372. 
1 Cin, Finance Co. v. Booth, 145 N. E. 543- 
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transfer stock belonging to tnese others upon giving satisfactory 
evidence of their authority so to do. Stock belonging to minors 
and others incompetent to contract may be transferred only by their 
legally appointed and authorized representatives. 

The holder of unpaid stock, i.e., stock upon which the subscrip~ 
tion or purchase price has not been fully paid, may as a rule transfer 
his stock without restriction, but in some states by statute provision 
such transfer is prohibited or may be made only with the consent 
of the corporation. Elsewhere, as stated in the preceding chapter, 
the corporation may be given the right to refuse transfers of unpaid 
stock by charter or by-law provision. 


To Whom Stock May Be Transferred.—There are but few 
restrictions as to the transferees of stock. A corporation may, if its 
officials see fit, refuse to transfer stock to anyone not competent to 
assume the obligations of a stockholder, such as a minor or a person 
of unsound mind. Also a corporation when in a failing condition 
may refuse to transfer stock to an irresponsible transferee. Beyond 
these few exceptions, stock may be transferred freely and in the ab- 
sence of fraud the transfer is valid and must be recorded by the cor- 
poration. 


Liability Involved in Transfers.\—The liabilities of unpaid 
stock are affected by statute provisions in a number of states, but 
otherwise are subject to the general rules that the transferor is liable 
for any calls or assessments already made and which are still un- 
paid,'” but the transferee is liable for any amount that has not yet 
been called." 

An exception to this general rule obtains when a transfer has 
been made but has not been recorded on the books of the corpora- 
tion. In such case the transferor is still the owner of record and is 
therefore, still liable for any amounts unpaid on his transferred stock 
and, if calls are made before the transfer is recorded, must pay them. 
He may collect these payments from the transferee if this latter is 
financially responsible. 

Another exception to the general rule is found when the cor- 
poration has wrongfully issued stock certificates marked “Full-paid,” 


11 See also Ch, 15 “‘Liabiliti f Stockholders.” 
2 May v. McQuillan, 129 Mich. a ae gre: 
18 Sigua Iron Co, v. Brown, 171 N. Y. 488. 
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in which case any bona fide purchaser of such certificates, without 
knowledge of the true character of the stock, takes it free from lia- 
bility to the corporation, and to corporate creditors in case the cor- 
poration becomes insolvent.’ This is also true when a purchaser in 
good faith takes over stock under such circumstances as to lead him 
to believe it is full-paid. In any such case, so far as the transferee 
is concerned, the stock is held to be full-paid and the corporation or 
its creditors cannot hold him liable. 

In those few states where liabilities do, or may exist on full-paid 
stock, and transfers of such stock are made between parties compe- 
tent to contract, any liabilities accruing before the transfer remain 
with the transferor, but any liabilities accruing thereafter pass to the 
transferee. 


Specific Transfer Liabilities.—In the following cases the rule 
as to the liabilities involved in transfers of stock is as set forth. 

A married woman may take stock in her own name, in prac- 
tically every state of the Union, and take therewith every right and 
responsibility of ownership. 

A minor may receive a transfer of stock and the corporation may 
record it if the corporate officials see fit, but as the minor may at 
will repudiate the whole transaction, the transferor remains liable.’ 
The same rule holds as to a transfer to a person known to be insol- 
vent or irresponsible, the transferor not being relieved from lia- 
bility.*¢ 

A transfer to an agent, attorney, trustee, guardian, administrator, 
or executor in his own name, followed by a statement of the capacity 
‘in which he acts, as “James H. McLane, Agent,’ is held in some 
jurisdictions to render him personally liable on the stock so held." 
The same is true where a transfer is made to the treasurer of a cor- 
poration in his own name, as “Henry James, Treasurer.’ 1® In some 
states, however, persons holding stock in a representative capacity 
are expressly exempt from personal liability by statute.’® 

A transfer to two persons, as “George Howard and John Macket,” 
makes them tenants in common and each may be held for one-half 


14 Rochester, etc. Co. v. Roe, 7 App. Div. (N. Y.) 366. 
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of any liability on such stock and both must join in a transfer.”° A 
transfer to a firm, however, as “Howard & Macket,” does not have 
this effect, but creates a partnership holding and a partnership lia- 
bility.?4 

A transfer to an existing corporation authorized to hold stock, 
as “The Strathmore Scale Company,” renders the assignee corpora- 
tion liable as an individual on the stock transferred. A transfer to a 
membership corporation or unorganized association, as “Grace Meth- 
odist Church” or the “Brooklyn Decorators’ Union,” is of doubtful 
legality, and if the matter is of importance, should not be recorded 
by the corporation until the right of the body to hold stock has been 
proved. If not authorized to hold stock, it cannot assume the liabili- 
ties of a stockholder. 

A transfer to a dummy stockholder, as in case of transfer to any 
other agent, renders the dummy liable if he has property sufficient 
‘to make the liability effective.22 The party for whom the dummy is 
acting is, however, likewise liable as an undisclosed principal.2* A 
transfer to a pledgee in his own name without qualification renders 
him liable. It is otherwise, however, if the nature of the transfer is 
shown by its’ form, as “Howard Fielding, Pledgee.” *4 


Form of Transfer.—A general form of assignment. for stock 
is always printed or engraved upon the back of each stock certifi- 
cate.2? When there is any reason for so doing, stock may with equal 
effect be transferred by means of a separate assignment written or 
printed and attached to its certificate. In such case the certificate 
should be more fully described and identified than is the case in the 
usual form of assignment. 

Stock certificates should carry the given name of the owner, as 
“John H. Smith,” not “J. H. Smith.” The signature to the assign- 
ment of a stock certificate must correspond exactly with the name on 
the face of the certificate, and should be witnessed. If the signa- 
ture of the transferor is entirely unknown to the transfer officer or 
agent, it should be guaranteed by some responsible party or be ac- 
knowledged before a notary public. 

If the party signing a transfer of stock acts in a representative 


20 Markell v. Ray, 75 Minn. 138. 

*1 Barton National Bank v. Atkins, 72 Vt. 33. 
2» Dunn v. Howe, 107 Fed. 840. 
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*4 McDonald v, Dewey, 202 U. S. 510. 
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capacity, a description of the capacity in which he signs should be 
added to the signature, as “Howard Fielding, Trustee for Jane Hath- 
away.” If a certificate, issued in her maiden name, is to be trans- 
ferred by a married woman, the signature should be in the following 
form: “(Mrs.) Alice H. Walker, formerly Alice H. Ainsley.” Oc- 
casionally a married woman holding stock in her maiden name wishes 
it transferred to the name acquired by marriage. In such case the 
signature to the assignment is similar to that just given, and the blank 
for the name of the transferee is filled in as follows: “(Mrs.) Alice 
H. Walker.’ Stock issued to a married woman should be made out 
in her own Christian name, i. e., (Mrs.) Alice H. Walker, not ( Mrs.) 
John Walker. 

The name of the transferee should be written in the proper blank 
of the assignment form without abbreviation, complimentary title, 
or suffix, unless the transferee is a woman, when the designation 
“(Miss)” or “(Mrs.),” as the case may be, is properly placed before 
the name. 

When a transfer of stock is to be received by an agent, it should 
be made out in the name of the principal, unless the agent is willing 
to assume any statutory liability on the stock transferred. When 
stock is transferred by an agent or one acting for another, the name 
of the principal should be appended to the assignment followed by 
the agent’s name and a statement of the capacity in which he signs: 
thus, “Frank H. McClelland by Howard James, Attorney.” 


Transfer Taxes.—lIt is the duty of the secretary or other officer 
of the corporation in charge of the stock certificate book, to see it 
each instance, before issuing a new certificate, that all requirements 
of law have been complied with. In the case of the stamp transfer 
tax, this requires that he see that the proper stamps have been af- 
fixed and cancelled, and that a record of transfers be kept in such 
form as the law requires. In the case of the inheritance tax, the re- 
quirements differ under the statutes of the different states; the most 
common provision forbidding the transfer until the inheritance tax 
has been paid or a waiver obtained from the state official charged with 
the collection of the tax. The corporation is in all cases made liable 
to a penalty if the requirements of the law are not complied with. 


State Tax on Transfers.—New York was the first state to im- 
pose a stock transfer tax, followed by Pennsylvania and Massachu- 
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setts. In the three states the acts imposing the tax and the regula- 
tions for their enforcement are substantially uniform. Original issues 
of stock are not taxed, but under each act, all sales, or agreements 
to sell, or memoranda of sales, or deliveries or transfers of shares 
or certificates of stock in any domestic or foreign corporation, no 
matter how made or evidenced, are taxable at the rate of two cents 
on each $100 of face value or fraction thereof, or “where the shares 
are issued without designated monetary value, two cents for each and 
every share.’ South Carolina has adopted a similar law, providing 
however, for a tax on original issues of 5 cents on each $100 of face 
value or fraction thereof, and 5 cents on each share of no-par value 
stock unless the actual value thereof is more than $100, when the 
tax is 5 cents for each $100 of actual value or fraction thereof. The 
tax on transfers is the same as in New York State. 

The stamp tax on transfers of stock has not been adopted in any 
other states than those named. 


General Rulings as to the State Tax.—Rulings governing the 
collection of the tax have been issued in New York and Pennsyl- 
vania. The New York rulings, issued by the State Tax Commission 
are, as to those of more general application, given below. They are 
very similar to the Pennsylvania rulings, and for the most part, simi- 
lar to those of Massachusetts as well. 


1. The statute does not apply to original issues of stock, i. e., 
new stock issued by the corporation; the tax must, how- 
ever, be paid on its stock acquired by the corporation, and 
again if this stock is later disposed of by it. 

2. The statute applies to foreign corporations where transfers 
are made in the state, and to residents and non-residents 
alike. ' 

3. Transfers to and from voting trustees are taxable, also the 
transfer of voting trust certificates. 

4. The mere surrender of a certificate of stock for reissue in 
smaller denominations is not taxable; but if reissued in 
part to the original owner and in part to a third party, 
it is taxable to the extent of the transfer to the third 
party. 

5. Likewise the mere surrender of a certificate of stock held 
by a deceased person for issuance in the name of his exec- 
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utor or administrator is not taxable; but all transfers 
made by the latter, whether to trustees, legatees, or other 
persons, are taxable. 


. The surrender of preferred certificates for exchange into 


common certificates issued in the same name does not re- 
quire payment of the tax, nor is the exchange of common 
for preferred certificates taxable under the same condi- 
tions. 


. The tax applies to all transfers of shares or certificates, 


whether conveying the beneficial interest or merely the 
legal title, or possession or use of said stock or certifi- 
cate, for any purpose, except on stock deposited as col- 
lateral security, or stock merely loaned, and on the return 
thereof. 


. Transfers by gift or bequest are taxable. 
. The transfer of.a certificate from the owner’s name into a 


broker’s name, and from the broker’s name into that of 
a purchaser, is taxable. 

The transfer from an individual’s name to that individual’s 
name as trustee is taxable, as is also the transfer from an 
individual’s name as trustee to his same name as a person. 

While the law has no extra-territorial operation, neverthe- 
less, where it appears that the transfer of the stock on the 
corporate books within the state is essential to render the 
transfer effectual, it subjects it to a tax although in all 
other respects made without the state. And if the sale, 
agreement to sell, assign or transfer 1s made within the 
state, it is subject to tax though the transfer on the 
books is made without the state. 


12. It is the duty of the person making or effectuating the sale 


or transfer to pay the required tax by procuring, affixing, 
and cancelling adhesive stamps. Where, however, a sale 
or transfer is shown only by the books of the corpora- 
tion, the person making the sale must secure, and the cor- 
poration affix, the stamps to its books and cancel them. 


13. Where the sale or transfer is effected by the delivery or 


transfer of a certificate, the stamps must be placed upon 
the surrendered certificate. 


14. Stamps used in payment of the transfer tax must be can- 
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celled by the user by writing or stamping thereon the in- 
itials of his name and the date upon which the stamp is 
used. He must also cut or perforate the stamp in a sub- 
stantial manner so that it cannot be used again. Failure 
to do so renders the party guilty of a misdemeanor. 

15. Stamps erroneously attached to a certificate or memorandum 
should not be removed by anyone other than a repre- 
sentative of the state tax department, who will assist in 
making out a claim for refund. 


Other rulings deal with the form and requirement of records to 
be kept and like matters, and vary somewhat in the different states. 


Federal Stamp Law.*°—The federal law imposes on certificates 
for an original issue of par value shares, a stamp tax of 5 cents on 
each $100 of face value or fraction thereof; and on all sales, agree- 
ments to sell, or memoranda of sales, or deliveries of, or transfer of 
title to, shares or certificates of stock, a stamp tax of 2 cents on each 
$100 of face value or fraction thereof. 

Under this law, if a certificate for a single share of stock of the 
par value of $25 were issued, the stamp tax on its original issue 
would be 5 cents, and the transfer stamp on any later sale or transfer 
would be 2 cents. If the par value of the share were $50 or the cer- 
tificate were for two shares of the par value of $25 each, it would 
still call for 5 cents on original issue, and 2 cents on transfer. If 
the par value of the share were $175, it would require Io cents on 
original issue, and 4 cents on a transfer. If a certificate were issued 
for eight shares of stock, each with a par value of $25, aggregating 
$200, the tax would still be 10 cents on the original issue and 4 cents 
on a transfer. 


The law as to shares without par value reads as follows as to 
original issues: 


Provided, That where a certificate is issued without face value, the 
tax shall be 5 cents per share, unless the actual value is in excess of 
$1oo per share, in which case the tax shall be 5 cents on each $100 of 
actual value or fraction thereof, or unless the actual value is less than 
$100 per share, in which case the tax shall be rt cent on each $20 of 
actual value, or fraction thereof. 


29 Revenue Act of 1926, Title VIII, Sch. A (subdiv. 2; 3% 
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. and where such shares are without par or face value, the tax 
shall be 2 cents on the transfer or sale or agreement to sell on each 
share. 


In the case of no-par value shares of the value of $100, the cer- 
tificate requires 5 cents in stamps for each share on original issue. 
If, however, the actual value of each share were over $100, on orig- 
inal issue 5 cents would be required for each $100 of value or fraction 
thereof; or if the actual value of each share were less than $100, 
the tax would be I cent on each $20 of actual value or fraction 
thereof. That is, on original issue a certificate representing no-par 
value shares of the actual value of $520 would require 30 cents in 
stamps, while one of the value of $25 would require 2 cents. 

For transfers of no-par value shares a uniform rate of 2 cents 
on each share is imposed regardless of the value of the shares trans- 
ferred. 

For original issues, the stamps representing the federal tax im- 
posed, must be attached to the stock books and not to the certifi- 
cate issued. 

(In case of sale where the evidence of transfer is shown only by 
the books of the corporation, the stamp shall be placed upon such 
books ; and where the change of ownership is by transfer of the cer- 
tificate, the stamp shall be placed upon the certificate; and in cases 
of an agreement to sell, or where the transfer is by delivery of the 
certificate assigned in blank, there shall be made and delivered by the 
seller to the buyer, a bill or memorandum of such sale to which the 
stamp shall be affixed; and every bill or memorandum of sale, or 
agreement to sell before mentioned, shall show the date thereof, the 
name of the seller, the amount of the sale, and the matter or thing to 
which it refers. 

Anyone liable to pay the federal stamp tax on sales or transfers 
of capital stock, who makes any sale or delivery of stock without 
the proper stamps being affixed, is guilty of a misdemeanor punish- 
able by a fine of not more than $1,000, or by imprisonment for not 
more than six months, or both. 


CHAPTER +47 


RULES FOR TRANSFER OF STOCK (ContTINUED) 


Transfers to and by Agents.—Any person competent to con- 
tract and wishing to transfer stock, may transfer stock or receive the 
transfer of stock through an agent. In case of transfer by an agent, 
it is the duty of the corporation to require satisfactory evidence of 
the agent’s authority. Otherwise in case of a fraudulent transfer, 
the corporation is liable.1 The corporation is also liable if, with 
knowledge of the facts, it recognizes a power of attorney executed 
by a minor, an insane person, or anyone else unable to contract.* 

If a transfer is to be made by an agent, the agent or attorney in 
fact should present the certificate to be transferred, accompanied 
by his power of attorney or a duly acknowledged copy thereof, which 
should be left on file with the transfer agent or officer of the corpora- — 
tion. Express authority to transfer stock should be given by the 
power of attorney, and if necessary, evidence should be furnished 
that the signature to the power is genuine, that the instrument is still 
in force, and that the party presenting it is the party named therein.* 

In case of transfers of stock to an agent, the certificates should 
be issued in the principal’s name, the agent merely receiving the 
certificates, and receipting therefor for account of his principal. 

If a certificate is indorsed in blank and entrusted to an agent, and 
the agent assigns the stock fraudulently, the stockholder has no 
recourse save against the agent, as his own act made it possible for 
his agent to perpetrate the fraud.t | The rule is different, however, 
if the agent transfers the stock directly into his own name. In such 
case, if the corporation knew of the agency it is liable,» and the 
original owner will not be estopped from reclaiming the stock. 


Transfers to and by Executors and Administrators.—Before 
a transfer of stock by an executor or administrator is allowed, a 


Ue Presidio, etc. R. R. Co., 84 Cal. 131; Western Union Tel. Co. v. Davenport, 
97 Va 


2 Chew & Goldsborough v. Bank of Baltimore, 14 Md. 299. 
® Western Union Tel. Co. v. Davenport, 97 U. S. 369; Bayard v. Farmer’s Bank, 
ne ay aRae 


R. R. Co.’s Appeal, 86 Pa. St. 80; Elliott v. Miller & Co., 158 Fed. 868. 
5 Taft v. Presidio, etc. R. R. Co., 84 Calh a3%: 
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certified copy of the appointment of the party acting should be filed 
with the corporation or transfer agent. Or in case there is a will, a 
certified copy of this instrument should be presented for inspection 
or filed with the secretary,® for the reason that it has been repeatedly 
held that corporations are chargeable with notice of the contents of 
the will.‘ Proper evidence should also be required that inheritance tax 
requirements have been complied with. 

An executor or administrator may transfer stock directly from 
the deceased party to a purchaser, or may transfer the stock to his 
Own name as administrator or executor,® or may pledge the stock 
if this be necessary. The corporation should not, however, permit 
him to transfer the stock to his individual name.®? When there are 
two or more executors of an estate, one alone may not transfer stock; 
all must join.’° Corporate officials recording transfers of executors 
or administrators with knowledge that a fraud or breach of. official 
duty is involved therein, are liable to the estate. 

When a trust discharged by an executor continues for a long 
period the executor becomes in fact a trustee and his transfers then 
become subject to the rules governing trustees.1! The corporation 
must then refuse the transfer of stock unless the executor brings 
satisfactory evidence of his right to make such transfer. 


Transfers to and by Trustees.—The corporate officials must 
refuse the transfers of a trustee unless his authority is clearly estab- 
lished. His appointment must be in writing and expressly authorize 
the sale or transfer of stock. If such instrument exists in due form, 
duly certified, the trustee may compel transfers by the corporation 
when the certificates of stock are duly assigned by him in his repre- 
sentative capacity. 

The corporation is responsible if it permits any transfer by a 
trustee not authorized by the trust instrument.'? If there is more 
than one trustee, all must sign the transfer. Trustees appointed by 
court should show a copy of the court appointment. 


® See 2 Wills, Estates and Trusts by Thos. Conyngton eft al., pp. 539, 5 

Teese uv. Saree ras N.C, #394 Marbury, Trustee v. Ehlen, 72 Ma. 206; Baker 
v. Atlantic, etc. R. Con E73 ©. 365. 

8 London, Paris Be Am. Bank v. Aronstein, 117 Fed. 60 

2 Cook on Corp., sec. 329; Chester Co., etc. Co. vu. Beeuritied Co., 165 App. Div. 
CNGaNE) 3205, ait. 210) INL UY. 500. 

10 Bohten‘s Estate, 75 Pa. St. 304. 

11 Peck v. Bank, 16 R. I. 710. 

2 Bird v. Chicago, etc. R. R., 137 Mass.-428. 

18 Marbury, Trustee v. Ehlen, 72 Md. 206, 

» 14’Bohlen’s Estate, 75 Pa. St. 304. 
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Before stock is purchased from a trustee—provided the certificates 
of stock indicate that he is a trustee—the purchaser should ascer- 
tain whether the trustee is authorized to make the sale? “A cer- 
tificate for shares of stock running to ‘A.B. Trustee,’ or to “A.B. in 
trust,’ without disclosing the names of the beneficiaries or the par- 
ticulars of the trust, is notice to a prospective purchaser of shares 
that ‘A.B.’ does not hold them in his own right, but as a trustee.’’!® 

When transfers are made to a trustee, his representative capacity 
should be clearly indicated by reference in the certificate to the 
will or other instrument under which the trusteeship was created, and 
the name of the beneficiary should be mentioned when possible ; thus, 
“John Hayden, Trustee for Howard Waller under the will of Horace 
Waller.” If a trustee appears on the books of the corporation as 
owner of shares and the transferee has no reason to suspect the trust 
nature of the title, the transfer is valid.* 


Transfers to and by Minors.—A corporation may refuse to 
transfer stock to a minor as he is incapable of assuming the 
obligations of a stockholder.1® In case such a transfer is made, the 
liability of the transferor as a stockholder of the corporation con- 
tinues until the minor becomes of age and ratifies the transfer.1® 
Minors may receive and hold stock in their own names but cannot 
transfer stock so held. Assignments should, therefore, be made to 
their guardians in the following form: “Alfred Carr (minor) under 
guardianship of Henry B. Boerum.” 

A minor is himself unable to make a legal transfer of stock even 
though the stock is held in his name, and the corporation renders 
itself liable for any resulting damages if it records such transfer. 
The only legal method of transferring a minor’s stock is, therefore, 
by assignment executed by a duly appointed guardian.”° 


Transfer to and by Guardians.—Certificates for stock owned 
by minors or other persons not competent to contract should properly 
be issued in the name of the trustee or guardian of such person. In 
most states parties not competent to contract cannot transfer stock, 


4 First National Bank v, National Broadway Bank, 1 Ye - i 
Gold-Min. Co. v. Stark, 106 Fed. 558. heed ww, aOR RIES ee 
18 Gerard v. McCormick, 130 N. Y. 261, 267. 
“Fletcher, Private Corp., sec. 3837. 
18 2 Cook on Corp. (8th ed.), sec. 396. 
19 Foster v. Wilson ct al., 75 Fe 


t d. 797. 
Mase, out v. Baker, 42 Hun (N, Y.) 504; White v. New Bedford, etc Corp.,. 178 
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and therefore, all transfers of stock belonging to such persons must’ 
be made by their legally appointed trustees or guardians. 

Usually the statutes require the guardian of a minor to be 
specially authorized by order of a proper court before he may sell 
stock belonging to his ward, and the corporation cannot safely record 
a transfer of a minor’s stock though made by his guardian until it 
ascertains the existence of such authority.2!. The guardian should, 
therefore, secure proper authority and file a certified copy thereof 
with the secretary of the corporation before or at the time the trans- 
‘fer is made. 

When no statutes regulate the sale of stock by guardians, a 
guardian may freely transfer stock without any special court authori- 
zation,”? though in this case it is safer for him to obtain authority 
from the court as a measure of self-protection. A guardian has no. 
authority to pledge stock.7% 


Transfers to and by Corporations.**—Under the common law, 
-one corporation cannot hold stock in another.?° In a number of 
states, however,. corporations are by statute expressly authorized to 
hold stock of other corporations, or may be so authorized by inclusion 
of the power in their charters. Even where this is not the case, the 
general rule has been relaxed, and it may now be said in general that 
a corporation may become a stockholder in another corporation 
wherever the stock is acquired in pursuance of a legitimate purpose 
of its creation.2® Hence an investment company, an insurance com- 
pany; a trust company, and others of similar character, may properly 
‘invest in and hold the stock of other corporations. Also corpora- 
tions may acquire stock by foreclosure proceedings or may take 
it in order to escape loss, as for instance, in settlement of a debt.*” 
‘Also corporations are not uncommon in the present day, which are 
expressly authorized to hold stock in other corporations, having been 
organized for this purpose.?® 

In all cases where the corporation properly holds stock, it has 

fae again Mink 


23 Q’Herron v. Gray, 168 TePy ae 
% 24 For transfer of treasury stock, see Ch. 45, ‘“Transfers of Stock on the Books of 
_the Corporation.’ 

25 People v. Chicago Gas Trust Co., 130 Ill. 268. 

26 Booth v. Robinson, 55 Md. 419. 

27 Robotham v. Prudential dns ‘Cos 64 Ne Jo Eq. 673: 

28 See Ch. 115, ‘‘Holding Companies. 2 
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all the rights of a stockholder as to such stock, including the right 
to receive dividends and to have its representatives vote, and when 
duly elected, act as directors or officers of the corporation by which 
the stock was issued. 

As a tule a corporation may buy its own stock with its surplus 
profits, if not prohibited by statute and all its stockholders acquiesce.”9 
It may not, however, do so except from surplus—unless expressly 
authorized thereto by statute—since such procedure impairs and 
practically amounts to an illegal reduction of its capital stock.?° 

Transfers of stock held by associations, societies, or corporations 
must be made under the corporate seal by the duly authorized officers, 
and must be accompanied by a properly certified copy of the resolu- 
tion or by-law authorizing the transfer. The certificate of authority 
should include a designation and statement of the due election of 
the officers who are to act. Transfer agents or officers sometimes 
require a certified copy of the minutes or by-laws of the organiza- 
tion before they will register such a transfer. 

When stock is acquired by an association or society not incor- 
porated, it is usually placed in the hands of trustees. 

When stock of another corporation is acquired by a corporation 
authorized to hold such stock, the assignment may run direct to the 
corporation, or to its treasurer, or to a trustee for the corporation, 
though if the stock actually belongs to the corporation, there is no 
reason why it should not be held in the corporate name. When such 
stock is acquired, the certificates, assigned in blank or assigned direct 
to the corporation—or to the treasurer or a trustee if desired—are 
turned over to the treasurer or other designated officer of the trans- 
feree corporation, who presents the certificates to the corporation by 
which they were issued, for reissue, the new certificates being taken 
in the name of the transferee as indicated by the completed assign- 
ment on the back of the certificates. 

When stock of another corporation held in the corporate name is 
to be transferred, the corporate signature is affixed to the assign- 
ment by the duly authorized officer or officers of the assigning cor- 
poration. The corporation which issued the stock, before registering 
the transfer on its books, may and usually will require evidence that 
these officers were properly empowered to affix the corporate signa- 


°° Lowe v. Pioneer Threshing Co., 70 Fed. 646. 
89 McGill v. Underwood, 161 App. Div. (N. Y.) 30, Be: 
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ture. This proof is best supplied in the form of a certified copy 
of the resolution whereby the transfer of the stock was authorized. 

The procedure is much the same where stock is held in the name 
of the treasurer or a trustee for the corporation, save as to the signa- 
ture to the assignment. 


Transfers to and by Partnerships.—A partnership may deal 
in stock as freely as may individuals, and if it is a trading partner- 
ship, 1.e., a partnership formed for the purpose of buying, selling 
or manufacturing, any member of the firm may sign the partner- 
ship name to a transfer of stock if this stock is held in the firm 
name.*+ 

The signatures of the individual partners to the assignment are 
not necessary, the firm name affixed by one of the partners being 
legally sufficient. The corporation may require evidence, when neces- 
sary of the assigning partner’s membership in the firm. 

If stock is issued to partners as individuals, as “to John Gray 
and Henry H. Harriman,” they are tenants in common and both 
the individuals named must join in any transfer. The same is true 
when the stock is held in the firm name if the partnership is not a 
trading partnership. Thus, if stock is held by a professional firm, 
even though in the firm name, the partners must sign their individual 
names to the transfer. 

One joint owner cannot sell or vote stock standing in the names 
of two persons if the other objects, but each name must be signed 
to its assignment or to a proxy.” 


31 Comstock v. Buchanan, 57 Barb. (N. Y.) 127. 
8 Tunis v. R. R. Co., 149 Pa. St. 70. 


CHAPTER 48 


PAR-VALUE STOCK OF ORIGINAL ISSUE—FULL-PAID 
AT TIME OF ISSUE—ACCOUNTING 


General Conditions.—The opening entries on the books of a 
corporation are determined by the conditions under which the stock 
is sold, and it is important that such entries should be complete and 
clear. They sometimes fail in this and are obscure because of insuf- 
ficient data in the journal entries. This may be due to carelessness 
or ignorance, or occasionally to the desire of the incorporators to 
withhold certain facts regarding the company’s organization that 
might be used later to their disadvantage. As to this, it can only 
be said that all entries should tell the truth clearly and unmistakably ; 
and it may be added that, no matter how cunningly such entries are 
devised, a competent accountant can always discover their true 
meaning. 


Accounting Entries for Stock Transactions.—Entries cover- 
ing the various conditions of stock issues as given in the present and 
the succeeding chapters, include the following: 


1. Entries relating to original issues of stock sold under differ- 
ent conditions. 

2. Entries relating to stock donated to the treasury. 

3. Entries relating to an original issue of stock or treasury 
stock, given in direct payment of corporate obligations. 

4. Entries relating to the purchase and sale by the corporation 
of its own stock (not on original issue), and of other 
stocks. 


The journal entries given are intended to show all the debits 
_and credits directly resulting from the transactions considered, and 
therefore, include cash transactions. In practice all cash entries are, 
of course, recorded in the cash book and are thence posted to the 
proper ledger accounts; but here, as stated, for the sake of clearness, 
the entire transaction is in each case expressed in the form of a 
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journal entry regardless of whether it belongs in the cash book or 
journal or should be divided between the two books. 


Capital Stock With and Without Par Value—tThe recording 
of transactions in a corporation’s own stock differs in some respects 
when the stock has a specified par value from that required when the 
stock is of no par value. This and the chapters immediately follow- 
ing deal entirely with stock which has a specified par value. The 
accounting for stock without par value is discussed in a later 
chapter. 


Formal Statement upon Opening Books.—Some authorities 
advocate opening the books of a corporation with a short formal 
statement of the facts of organization and original issue, such as the 
following : 


June 6, 1927 


The Davison Mercantile Company has this day been organized under the laws of 
the State of New Jersey with a capftal stock of $150,000, divided into 1,500 shares of 
a par value of $100 each, all of which were subscribed for at par, as follows: 


Aes Wee DAVISON Este 25 Bc DEN cathe Sno «i se ieacueke es His 800 shares 
Georg Crt mIS TANG OM nat oh. ce acetal i eacleaa cya wee oe B00 
REGr Gooke ee YsR hts. te, Ee ee 200. = 
JameseR Gbimson, sortee dp hs 47a tle! tere: aap dep ileal Bison rs 


All subscriptions have been paid in cash, excepting that of Davison, who turned 
over merchandise on his subscription to the value of $50,000 and paid the balance, 
$30,000, in cash. The total amount paid in is therefore $150,000, of which $100,000 

y 


is cash. 


Such an entry should be a reasonably complete statement of the 
conditions under which the corporation is organized, and is desirable 
in order to bring together into one clear, concise statement all the 
details of the incorporation required by the accountant. This relieves 
the opening entries of this data. The full facts regarding the organi- 
zation—so far as they affect the accounting—should appear on the 
books somewhere; if the formal statement is not used, the explanation 
of the initial journal entries must be just that much more extended. 


Initial Issue of Stock, Full-Paid.—The following entries are 
required to record the issuance of stock to the incorporators of the 
Davison Mercantile Company for the cash and merchandise turned 


over: 


1Ch. 54, “Shares Without Par Value.” 
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Cash Book: 


To: Capital ‘Stock: 4. a..0 : ese ite oe etter Oe cee clo _ $100,000 
Cash received by the company in full payment of subscrip- 
tions to its capital stock, as follows: 


AIWiDavisont™ .¢ 29S) ATS AEs este eee 300 shares 
Georze/H; Brandon t:h-2net!. ether see 5 300. «—S 
[Later Core) oh Res SCE RS fon, cat ys 200... 
James: RODINSON siege Gra. eae eee 200 5a 
Journal: 
Merchandise® i422. seseeizicss).. ESe ee eee eee $50,000 
To.Capital’ Stock. (25 week tes se eee ee eek $50,000 


Merchandise to amount of $50,000 turned in by A. W. 
Davison as part payment of his subscription, the balance 
being paid in cash. 


Such entries as these on the books of a new corporation should 
contain a reasonably complete statement of the conditions under which 
the corporation is organized, at least as full as that given above, 
unless a formal opening statement is used. 

The above entries are the simplest possible. Incoming cash and 
merchandise receive their proper debits, and Capital Stock account 
is credited with the amounts subscribed, paid for, and issued. The 
function of Capital Stock account is as follows: 


CapiTaL STOCK 


Debit: Credit: . 

With the par value of any reduction in With the par value of shares author- 
the amount of the stock authorized to be | ized for issue. 
issued. 


This account shows a credit balance, indicating the par value of 
stock authorized for issue. When the entire authorized stock is not 
issued this account is called Capital Stock Authorized account. 


Unissued Stock.—In the above example the entire amount of 
stock authorized was immediately issued. But let us suppose that 
the Davison Mercantile Company had been authorized to issue 2,000 
shares instead of 1,500, all the other conditions as to par value and 
amount subscribed remaining the same. In this case it would be 
desirable to show the entire amount of the authorization by an 


opening entry in the following form before recording the issuance of 
any of the stock: 
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June 6, 1927 
Capital Stock Unissued.. s9i)..badiraailse..slowia.. ladies} $200, 000 
PoiCapital StockeSuthorizeds..--...5.0.20n eso aoe $200, 00¢ 
The Davison Mercantile Company has this day been organ- 
ized under the laws of the State of New Jersey with an 
authorized capital stock of $200,000, divided into 2,000 
shares of a. par value of $100 each. 


The function of Capital Stock Unissued account is shown below: 


CaPpiTAL StTocK UNISSUED 


Debit: Credit: 

With the par value of shares authorized, With the par value of shares issued, the 
the offsetting credit being made to Capi- | offsetting debit being made to Cash, to the 
tal Stock Authorized. proper property account, or to Capital 


Stock Subscribed, as the case may be. 


The debit balance of this account shows at all times the par value 
of the stock authorized by the corporate charter but not yet issued. 
The account is a negative to Capital Stock Authorized account. The 
par value of the stock issued at any date is the difference between 
the ledger balances of the Capital Stock Authorized and Capital Stock 
Unissued accounts. 

When this plan of first setting up the authorization is followed, 
all entries for the issuance of stock will be credits to the Capital Stock 
Unissued account instead of to the Capital Stock account. In the 
case of the Davison Mercantile Company, the cash book and journal 
entries recording the receipt of the cash-and merchandise for the 
stock would be exactly as given above, with the single exception that 
in each case. the credit is to Capital Stock Unissued. 


Preferred Stock.—The accounts above presented, Capital Stock 
Authorized and Capital Stock Unissued, are used as shown when but 
one class of stock is authorized. If there is more than one kind of 
stock it will be necessary to use these same accounts with distinctive 
titles for each kind of stock, as Common Stock Authorized, First 
Preferred Stock Authorized, Second Preferred Stock Authorized, 
Common Stock Unissued, First Preferred Stock Unissued, Second 
Preferred Stock Unissued, etc. These accounts are handled just as 
are the Capital Stock Authorized and Capital Stock Unissued ac- 
counts each account of course containing entries affecting only its 
particular class of stock. 
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The same rule will apply to the capital stock accounts subsequently 
discussed, such as Capital Stock Subscribed, etc. 


Another Use of the Capital Stock Account.—Many corpora- 
tions, instead of showing on the books the amount of capital stock 
authorized when not all of it has been issued, have followed the 
practice of simply crediting Capital Stock account with the par value 
of the issued stock. When this is done the balance of the Capital 
Stock account represents the par value of the stock issued and out- 
standing, and the amount of the original authorization does not 
appear, whereas the use of accounts for Capital Stock Authorized and 
Capital Stock Unissued affords a means of recording a neutral opening 
entry in the corporate books, showing the amount of the original 
authorization. 

If the Capital Stock account is used in this way, then entries for 
the stock issued by the Davison Mercantile Company would be the 
same as those suggested first above, Capital Stock being credited. 
The second opening entry setting up the amount of capital stock 
authorized would be entirely omitted. 

This use of the account is going out of favor, the present ten- 
dency and the better practice being to require the books to show the 
amount of the authorized stock. The amount issued is determined, 
as already stated, by subtraction of the balance unissued (as shown 
by the Capital Stock Unissued account) from the amount authorized 
(as shown by the Capital Stock Authorized account). Of course, if 
there is no unissued stock, the balance of the Capital Stock Authorized 
account will be both the amount authorized and the amount issued. 


' Summary of the Capital Stock Accounts.—The capital stock 


accounts as above constituted show the amount of capital invested 
in the corporation by the stockholders (who are the real owners), 
very much as the capital account of a partnership or sole proprietor- 
ship business shows the investment of the partners or proprietor. 
The accounts do not represent any actual liability to the stockholders, 
whose claims in the event of liquidation are considered only after 
all secured and unsecured creditors are satisfied. 

If the single Capital Stock account is used, its balance will rep- 
resent the par value of the stock issued and outstanding. If the 
authorized and unissued accounts are opened, the balance of the 
Capital Stock Authorized account shows the total authorized stock, 
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while the balance of the Capital Stock Unissued account shows the 
amount still unissued, the difference being the par value of the stock 
outstanding. 


Subsidiary Stock Records.—The amount of outstanding stock 
is shown in shares by the stock certificate book.2 The stock ledger 
will also show the stock issued and outstanding, though ordinarily in 
shares and not in value. These books will constitute a subsidiary 
record, the Capital Stock account becoming the controlling account 
if only that account is used. If the Capital Stock Authorized and 
Capital Stock Unissued accounts are used, the control is the amount 
by which the balance of the Capital Stock Authorized account exceeds 
the balance of the Capital Stock Unissued account. 


Stock Ledger.2—Some form of stock book, stock ledger, or 
share ledger—which are practically one and the same—must, in most 
states, be kept as a matter of statutory requirement. The stock ledger 
is intended primarily to show the stock acquired, transferred, and 
the number of shares then held by each stockholder; but it is some- 
times used also as a ledger to show payments made on account of 
subscriptions. This record is better kept in a separate subscription 
ledger. It is obvious that the great majority of the stock ledger 
entries are transfers of stock in which the corporation has no financial 
interest; and the financial side of the comparatively few original 
entries in which it is interested should not be brought into this book. 

The stock ledger is the proper evidence of the ownership of stock 
in a corporation. It records the name and address of each stock- 
holder, the number of shares issued to him, any shares subsequently 
acquired, any shares transferred, and the balance of shares remaining 
to his credit. It also shows the numbers of the certificates issued to 
the individual, the numbers transferred, and the date of each trans- . 
action. Postings to the stock ledger are made from the stock cer- 
tificate books, except that transfers of stock may be posted from the 
transfer book, transfer register,* or stock certificate books. 

Preferred stock should be recorded in a separate stock book, or 
in its own section of the stock ledger; for it is obvious that the 
attempt to keep a record of both kinds of stock in one account would 


lead to confusion. 


2See Ch. 43, “The Stock Certificate Book.” 
See Ch. 44, ‘The Stock Ledger and the Transfer Book.” 
4 Discussed later in chapter. 
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The stock ledger must, of course, agree as to totals with the 
Capital Stock account inthe ‘general ledger, or with the Capital 
Stock Authorized account less the shares represented by the Capital 
age Unissued account, depending on which method is followed. 


Forin of Stock Ledger.—lIt must always Be kept in fin that 
the great object of the stock ledger is to show at any time the number 
of shares then standing in each stockholder’s name—not the amounts 
paid on these shares, nor their par value, but the number of shares. 
In practice there are two methods of keeping this record. In some 
forms the stockholders’ accounts are debited for stock purchased, and 
credited for stock sold; while in others the stockholders’ accounts 
are credited when stock is purchased, and debited when it is sold. 
This variation is not a matter of great importance so long as the 
details are correctly recorded and full information is obtainable, but 
inasmuch as the stock ledger is subsidiary to certain accounts in the 
general ledger, the usual practice in regard to subsidiary ledgers 
should be followed.. This rule would indicate that, since the entry 
of the issuance of the stock is a credit on the general ledger, the stock 
should be a credit to the individuals on the stock ledger; that, since 
the balance of the controlling account is a credit, the items which 
make it up should be credits. The stock accounts of the individuals 
are credit accounts just as are proprietorship accounts or partners’ 
capital accounts. 


Reconciliation of Subsidiary Stock Records.—Many corpora- 
tions have treated the stock ledger and certificate books as if they 
were not a part of the general accounting system. The sooner the 
fact is fully recognized that these records are subsidiary to certain 
_ accounts on. the general ledger, the less difficulty there will be in 
keeping both records accurate. Many of the corporations which have 
sprung up in such numbers during the last few years and opened 
subscription lists to the public, have had to spend large amounts on 
audits, the greater part of which expense has been due to the cost 
of reconciling records .which should have been kept.in as close 
accord as the customers ledger and its controlling Accounts Receiv- 
able, or the purchase ledger and its controlling Accounts .Payable. 

In corporations of this type especially, the stock ledger-should 
be balanced with the certificate books monthly, and the amount of 
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outstanding stock be reconciled with the general ledger. If any 
adjustments are needed, they should be made at once. 

When a corporation has issued no new stock of original issue 
during the month, the reconciliation of the former month may of 
course be used. When all the authorized stock has been issued the 
problem of reconciliation no longer exists. But just as the Accounts 
Receivable control is represented by a schedule of amounts due from 
customers, which is a trial balance of the customers ledger, so should 
the Capital Stock control (or the difference between the balances of 
the Capital Stock Authorized and Capital Stock Unissued accounts) 
be represented by a schedule of outstanding stock of the same par 
value, which is nothing more than a trial balance of the stock ledger 
and certificate books. 


Transfers of Stock.—The transfer of stock has been very fully 
discussed.® Because of its importance in keeping the accounting 
records accurate, and ‘because of its general importance as well, one 
caution must be repeated here. When the holder of a certificate for 
a number of shares desires to transfer part of them, his certificate is 
surrendered and cancelled, a new one is issued in favor of the trans- 
feree for the number of shares transferred, and a new one is also 
made out in favor of the transferor for the number of share re- 
tained. Frequently through a lack of knowledge, or lack of care, 
secretaries of the smaller corporations issue certificates for trans- 
ferred portions or the whole amount of outstanding certificates with- 
out requiring the surrender of the old ones for cancellation—a 
practice that has led to much and serious trouble. 

Sometimes a stockholder desires to surrender a certificate and 
take in exchange two or more certificates, each for a smaller number 
of shares. Or sometimes several certificates of smaller amounts are 
surrendered in exchange for a single certificate. In any of these 
cases, the certificates must be assigned as required by the conditions, 
and the proper records must be made in the transfer book, in the 
transfer register, and in the stock certificate book (or such of these 
books as are used), the cancelled certificates being filed, or in the 
smaller corporations pasted back on their own stubs at the time the 


new issue is made. 


5 See Chs. 43-47. 
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Transfer Register.°—A transfer register or transfer journal 
is sometimes used to record transfers of stock. This book serves as 
a convenient medium through which postings are made to the stock 
ledger. It is apparent, of course, that for every stock certificate 
transferred, a debit must be made to the transferor and a credit 
to the transferee. 

A transfer register is required only in large corporations where 
many transfers are being made. In a small company where the stock 
is inactive, it is not necessary; and postings may then be made from 
the transfer book or even from the stock certificate book. 

Transfers of stock require no entry on any books except those 
having to do solely with transfers, and the stock ledger. 


6 See Form 122. 


CHAPTER’ 49 


PAR-VALUE STOCK OF ORIGINAL ISSUE—NOT 
FULL-PAID/AT TIME OF: ISSUE—ACCOUNTING 


Setting Up Subscription Assets.—Sometimes subscriptions to 
stock—especially when on the instalment plan—fail after they are 
made. Stock certificates, as stated elsewhere,! should not be issued 
to subscribers until their respective subscriptions have been paid in 
full. In the interim their subscriptions are in the nature of accounts 
receivable, although these are assets which do not rank so highly as 
do amounts due from customers. To set such assets up on the books 
and to show the amount of stock reserved to fill these subscriptions, 
the opening entries shown below are necessary. The Davison Mer- 
cantile Company, whose stock was in the preceding chapter considered 
as full-paid, is again taken as an illustration, but now with the 
assumption that Robinson did not pay for his stock immediately. 


GapitalyStock (Unissued isn ..o3- Asrrseype ork te. ssdyertes tae $200 , 000 
so. Capitall StockeAWthorizede. t), sen :.c cet aes eine ae $200,000 
(Explanation as in preceding chapter) 


DUBECEIPLIONS\LORStOCksra Marre. Rariaciry act ap ities oer ties $150,000 
Morea pita les tocks Subscribed tens 2 hacia sugns ce - teerks $150,000 
1,500 shares subscribed for at par by the incorporators: 
APWADavisoninn. MOAR, O.. LARO 800 shares 
George, H-Brandon'. yt -pecrtetinsprirsc: mt eieoy 
RES COOKE. Maite liege RCL ES cn els Mee 200 


(CLIC ties Sica Sine echinacea cna te Ay eR EE At $80,000 
ERO SULD SEI DELO SLOP SLOG eer ere remy xcira regen nhomensta nee aie $80,000 

Payments of incorporators’ subscriptions to stock: 
ACW. DaNaSOU, ree rrde oT. sie NL pica ee $30, 000 
(eoteeyi, Brandon; .wpg- ost Agiel - +) hosliesets 30,000 
Rasy Cookehessconttiddhes.« dietivwedtnn dabkey wens 20,000 

Wuici20 TRG ES oc, oo. accor che ae Ce EUR OO a eee wee $50,000 
EO Subscriptions Comstock ari foo. laste ear 

Payment of balance of Davison’s subscription to stock, paid 

in merchandise as per agreement. 


$50,000 


1Ch, 43, ‘The Stock Certificate Book.” 
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Capital StocktSubscribed 29%. <> saw). se eieeriae ls aitieeee ere etd $130,000 
MoiCapital StockjUnissted = iret eines ie etter $130,000 
Certificates Nos. 1, 2, and 3 issued to those of the incorpo- 
rators who have paid the amounts of their subscriptions. 


Subscriptions to Stock ? 


Debit: Credit: 

With the amount of subscriptions for With all moneys or property received 
capital stock. (At this time credit Capi- | to cover subscriptions; or with the 
tal Stock Subscribed.) amount of each instalment due by sub- 

scribers when an Instalment account is 
maintained. 


With the unpaid balances of subscrip- 
tions canceled. 


Other names for this account are ‘‘Subscription,’ “Stock Sub- 
scriptions,’ and “Subscribers.” It is debited with the full amount 
of the subscriptions, and credited with the payments made. When 
the account balances, it shows—except when an Instalment account 
is used—that all stock subscribed has been paid for. Any balance 
in the account is an asset, and—again save when an Instalment ac- 
count is opened—represents the amount due and unpaid on sub- 
scriptions for capital stock. The account is opened to show the 
total amount of subscriptions, even though payment of part or all 
of these is to be made in full at once or in a short time. Subscriptions 
to treasury stock should preferably be opened under another heading, 
such as “Subscriptions to Treasury Stock,” to distinguish them from 
subscriptions to unissued stock. A subscription ledger should be 
kept as a subsidiary record to Subscriptions to Stock account, as 
explained later in the chapter. 


Capital Stock Subscribed * 


Debit: Credit: 


With the par value of stock subscribed With the par value of capital stock 
for and credited to this account, when cer- | subscribed, debiting Subscriptions to 
tificates of stock are issued covering the | Stock account. 
number of shares subscribed and paid for, 
crediting Capital Stock Unissued. 

With the par value of any stock sub- 
scriptions which have been credited to 
this account when they are cancelled. 


2 Separate account for each class of stock sold. 
8 Separate account for each class of stock subscribed. 
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Capital Stock Subscribed account is opened as a suspense ac- 
count in which the amount of stock reserved on account of subscrip- 
tions received and entered may be carried until the certificates aré 
issued, which it is ordinarily assumed will not be until they have 
been paid for in full. It is the actual issuance of the certificates 
which controls the debits to this account rather than the payments. 
The Capital Stock Unissued account is not affected until the cer- 
tificates are actually issued. In this connection it should always be 
remembered that the issuance of certificates for unpaid or partly 
paid subscriptions is to be condemned.*| When partial payments are 
made on subscriptions they are evidenced by instalment receipts ° 
which when final payment is made are turned in against the issue 
of the stock certificate. 

The Capital Stock Subscribed account shows, not the amount due 
on subscriptions, which is shown by Subscriptions to Stock account, 
but the total original par value of all subscriptions the certificates 
for which have not been issued. When subscriptions are paid in 
full and certificates are issued, the Capital Stock Subscribed account 
is debited and Capital Stock Unissued account is credited. If sales 
are made at par and no certificates are issued until full payment is 
received, the difference between the balance of Subscriptions to Stock 
account and the balance of this account should show the amount of 
cash received on account of subscriptions for which certificates have 
not been issued. 

Assume that A, B, and C have subscribed for stock in the re- 
spective amounts of $100, $500, and $1,000, and that A has paid all 
of his subscription, B has paid $200, and C nothing. None of the 
certificates have been issued. The entry setting up the subscriptions 
would be: 


SMPSEHPLHONStUO LOCK cmmenreeT ti tye sass cites « 7cte Aileivatere one oi ageteler $1, 600 
TosGapitalsstockisubseribed,. AikGi.). i) Ei. hea eas Peet $1, 600 
(With full explanation.) 


The receipt of the money would be recorded by entries which 
aggregate: 


EPO LSUDSCHIPELONS LO QUOC Ks ers ees 6 ace toe at oneal o ore $306 
It was said above that the Capital Stock Subscribed account rep- 


‘See (Ch, 43, “The Stock Certificate Book.’ 
5 See Forms 105-109. 
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resented the total original par value of all subscriptions the certificates 

for which have not yet been issued. The application of this principle 

to the simple case given will be apparent. 
When A’s stock is issued the following entry will be made: 


Capital: Stock Subscribed qey cee vcree meen gpe are eater eee ar aa $100 
for CapitalsStock, WiMSgued cc crab teenies hier nrn ro ets $100 

(With full explanation.) 

Instead of opening the Capital Stock Subscribed account, credits 
for stock subscribed on the instalment plan are frequently but not 
wisely made directly to Capital Stock. The question of when it is 
worth while to open accounts with Subscriptions to Stock and Capital 
Stock Subscribed is for the accountant to determine, but any doubt 
as to the advisability of using them will usually be most safely 
resolved by an affirmative answer. 


The Subscription Ledger.—Subscriptions to Stock account is 
debited with the full amount of each subscription. As these are paid 
the account is credited. When there is an unpaid balance in the 
account the items making up that balance will be found by taking a 
trial balance of the subscription ledger which should be kept as a 
record subsidiary to the Subscriptions to Stock account. An account 
with each subscriber will be kept therein. The respective subscribers’ 
accounts should be debited separately with the amounts of their 
subscriptions, and credited with the amounts of the payments which 
they make on account of the subscriptions. The result of a trial 
balance taken from this subsidiary ledger should, as suggested above, 
agree with the balance of the Subscriptions to Stock account, and 
such a comparison should be made monthly as long as the Sub- 
scriptions account is active. 

Any form of small ledger sheet, card, or bound book is suitable 
for a subscription ledger, as the debits usually show only date, sub- 
scription number, number of shares subscribed for, journal folio from 
which posted, and amount; and the credits show only date, receipt 
number, cash book folio from which posted, and the amount. 

Subscribers’ accounts are sometimes opened in the general ledger ; 
but in practice it is better to open the individual accounts in a sub- 
sidiary ledger as above suggested, letting Subscriptions to Stock 
account in the general ledger represent all these as a controlling 
account. 
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Cancellations of Subscriptions.—Cancellations of subscrip- 
tions are frequently permitted by corporations in the interests of 
business policy. If no payment has been received the cancelling 
entry will be simply: 


Recording cancellation of subscription No. 108 of Charles J. 
Davis, for 50 shares. 

If money has been received which it is decided to refund, the 
transaction will be entered in the journal as follows for the amount 
unpaid : 

(GeoiraleS tocktoubscribedmutacc. & ecs.cic-< rete 6.2.0: tele otece s SEE mre ee $4, 700 
Eos SUbSCHIpPtONSECONSEOCK h.merlarsiaf eo ns ects nee re $4, 700 
Recording cancellation of unpaid balance of subscription No. 108 
of Charles J. Davis, for 50 shares. 

The following entry will be made in the cash book for the amount 

paid and now refunded: 


URSA CHEIOD S haat, Sil bog as he eens Lee i EMM EN RM Nc ooo $300 

Charles J. Davis, refund of payment on subscription. 

If some or all of the money paid is to be retained by the cor- 
poration, the journal entry will be of the same nature. If in this 
case the company refunds in cash $200 of the $300 paid, the book 
entry will be: 


Cin caaSocesanatbedinaren dc ous) acts am horus tere een arts - $300 
Go ail | ie See TES Te EE een te eee ee) len ae See es $200 
I ginciacutoniale Se} o cela See eee HRT OR TO gmat garcons I0o 


Charles J. Davis, refund of $200 of payment on cancelled subscrip- 
tion, balance being retained. 


The Premium account is credited with the amount of cash for- 
feited when stock subscriptions are cancelled. Other uses of the 
account are presented in a later chapter.® 


Sales of Stock After Organization.—Later sales of stock by 
a company will be entered just as were the sales at the time of 
incorporation. Assuming that on January 3, 1927, $100,000 of the 
unissued stock of the Lancaster Cement Company has been sold at 
par to Frank K. Brennan, one-half for cash and one-half in thirty 
days, the following entries would be required: 


6 See Ch. 51, “Stock Sold Below or Above Paar 
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January 3, 1927 


Subseriptions to Stocks). ce qsi Galeries: ei - «mere mae $100 , 000 
‘To, Capital. Stockssubscribed je oot ie es $100,000 
The Lancaster Cement Company has this day sold to Frank 
K. Brennan $100,000 of its unissued stock, one-half payable 
in cash and the balance in 30 days. 


To SUbSeriptions tO StOCK ss. een ets eee ete ee a aes $50,000 
First payment of 50% on Brennan’s stock subscription. 


February 2, 1927 


Cash, APuse. 2a: BG, 6 eee, Se <|o cto See $50,000 
Toy Subscriptions to) stock s.0 seaeplasiste a) pate eraisera $50,000 
Final payment of 50% on Brennan’s subscription to $100,000 
of stock. 
Capital Stock Subscribed ‘waivettsia tesa Seetaci tn Hoes $100,000 
‘To: Capital’ Stock: Unisstied. 42 G2s0e « ....- <a hie eee 4 $100,000 


Certificates Nos. 725-744 for 1,000 shares, issued to Frank K. 
Brennan upon full payment of his subscription. 


Transfers of Subscriptions——Transfers of subscriptions, 
whether entirely unpaid, or partly or fully paid, are sometimes per- 
mitted and are made, as between the assignor and assignee, by formal 
written assignment.’ If these are proving in any particular case to 
be numerous, it is sometimes wise to provide a subscription transfer 
journal along the lines of the stock transfer journal or register; § 
or the “Unpaid” column of that form may be used for recording 
transfers of subscriptions. If the latter practice is followed, the 
full number of shares unissued on the transferred subscription should 
be shown in this column. The subscription transfer journal is pro- 
vided with columns headed “Shares” and “Unpaid Balance,” instead 
of those entitled “Paid In” and “Unpaid” on the stock transfer 
register. 

In any case the amount of the unpaid balance is credited to the 
transferor on the subscription ledger, and debited to the transferee. 
It is well to show the entire transaction on the new account opened 
for the transferee. The entries in the subscription ledger, to meet 
this requirement, might be made as shown on the following page. 
In this case it is assumed that a subscription to 100 shares of stock 
on which $2,000 has been paid is transferred, the assignee assum- 
ing the $8,000 yet to be paid. 


7 See Forms 107-111. 
8See Forms 121-123. 
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Transferor’s Account: 


H. W. Jarvis 
1927 1927 
June 16 trooshares.....116 $10,000 | June 16 Cash........:.; C7 $1,000 
Aptana rhs (ORI 5 haa C19 I,000 


Aug. 2 Transfer to 
. C. M. Ready. TJ2 8,000 
Transferee’s Account: 


C. M. Rreapy 
1927 1927 
Aug. 2 t1ooshares..... TJ2 $10,000 | Aug. 2 Transfer from 


H. W. Jarvis. .TJ2 $2,000 


Summary of Accounts Used.—The general ledger accounts 
affecting capital stock transactions are four in number, viz., Capital 
Stock Authorized (credit balance), Capital Stock Unissued (debit 
balance), Capital Stock Subscribed (credit balance), and Subscrip- 
tions to Stock (debit balance). 

The Capital Stock Authorized account on the general ledger is 
credited with the par value of the stock which the corporation is 
originally authorized to issue, and with any subsequent increases in 
the amount of that authorization. It is debited with any reductions 
in the amount of the authorized stock. The net credit balance of 
this account will show the par value of the authorized capital stock 
of the company. 

The Capital Stock Unissued account is debited with the par value 
of the stock which the corporation is originally authorized to issue, 
and with any subsequent increases in the amount of that authoriza- 
tion. It is credited with the par value of all certificates issued, and 
with the amounts of any reductions in the authorized capital.® The 
net debit balance of the account will show the par value of the 
authorized stock not yet issued. 

The difference between the net balances of the Capital Stock 
Authorized account and the Capital Stock Unissued account will 
show the par value of the stock which is actually outstanding. 

The Capital Stock Subscribed account is credited with the par 
value of all subscriptions accepted by the company. It is debited with 
the par value of all stock certificates issued. This account’s net credit 


9 Rut see Ch. 52, “Par Value Treasury Stock.” 
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balance will show the par value of the capital stock which has been 
subscribed for but has not yet been issued. 

The Subscriptions to Stock account is debited with the amount 
of money to be paid on each subscription for capital stock. It is 
credited with the amounts of all payments made on those subscrip- 
tions, whether in cash or other assets. The net debit balance of the 
account will show the amount due on stock subscriptions which have 
been accepted by the company. 


Summary of Journal Entries.—The related journal entries 
used in connection with these accounts are as follows: 


1. To show the authorized capital stock of the corporation: 
Capital Stock Unissued 
To Capital Stock Authorized 
2. To show subscriptions received for capital stock: 
Subscriptions to Stock 
To Capital Stock Subscribed 
3. To show cash payments on stock subscriptions: 
Cash 
To Subscriptions to Stock 
4. To show the issuance of certificates of stock: 


Capital Stock Subscribed 
To Capital Stock Unissued 


CHAPTER 50 
STOCK SUBSCRIPTIONS—ACCOUNTING 


Subscription Journal.'—As subscriptions to stock are received 
they are entered on a subscription journal, which shows date, sub- 
scription number, name and address of the subscriber, number of 
shares of preferred stock subscribed for, number of shares of com- 
mon stock subscribed for, and the amount of money to be paid for 
the stock. The total amount of the subscriptions accepted each 
month, as shown by the subscription journal, will be the amount which 
is to be used in the second journal entry of the preceding section; i.e., 


Subscriptions to Stock 
To Capital Stock Subscribed 


This entry is made monthly on the journal, from which it is posted 
to the general ledger. 

From the subscription journal the amounts receivable on these 
subscriptions are posted to the subscription ledger, in which an ac- 
count is opened with each subscriber. In this way the total amount 
of the subscriptions entered on the subscription ledger will necessarily 
be the total amount of the subscriptions shown on the general ledger. 
An error can be due only to the failure to enter on the subscription 
ledger a subscription, or the proper amount of a subscription. 


Payments on Subscriptions.—Payments made on subscriptions 
are entered on the cash book as debits.to Cash and credits to Sub- 
scriptions to Stock. From the cash book, which is provided with: 
a column, ‘“‘Receipts from Subscriptions,’ the monthly total is posted 
to the general ledger. From the cash book these payments must be 
posted in detail to the subscription ledger, in which the date, cash 
book folio, and amount are shown in the proper columns. In this way 
the Subscriptions to Stock account on the general ledger, which had 
oreviously been debited in totals with the amount of subscriptions, is 
now credited in totals with the payments and must necessarily show 
as a resulting debit balance the amount still due. In the same way, 
the total of the individual subscriptions entered on the, detailed sub- 


1See Form 104. 
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scription ledger less the payments which have been recorded thereon, 
will be the amount of subscriptions still unpaid, shown in detail for 
each subscriber, the total of all the detail balances agreeing with the 
“control,” i.e., the Subscriptions to Stock account, in the general 
ledger. 


Issuance and Transfer of Certificates.X—Whenever a cer- 
tificate is given representing stock previously unissued, i.e., an original 
issue, the number of shares and certificate number are entered from 
the certificate or its stub to the stock ledger. The total number of 
shares represented by all certificates issued and outstanding is added, 
and the following journal entry is made monthly: 


Capital Stock Subscribed 
To Capital Stock Unissued 
When stock is transferred from one owner to another, the transfer 
is entered in the transfer register,’ no entry being made in the general 
journal. All transfers must be posted from the transfer register to 
the stock ledger, in the accounts of both the person transferring the 
stock and the person to whom the stock is transferred. 


Transfers and Cancellations of Subscriptions.‘——Transfers 
of stock subscriptions are entered in the subscription transfer journal, 
or more simply in the Unissued column of the transfer register, in 
the same manner as are transfers of certificates, recording name of 
the subscriber to whom the subscription is transferred, the subscrip- 
tion number, and the number of subscribed shares. Such transfers 
are posted to the respective individual accounts in the subscription 
ledger. 

If a subscription is cancelled, no payment having been made, a 
red ink entry is made on the subscription journal giving the same 
information as was required at the time of entering the subscription. 
The red ink entry is considered to have an effect opposite to that of 
a black ink entry, being deducted instead of added in obtaining the 
monthly totals, and being posted as a credit on the subscription ledger. 
If only a part of a subscription is cancelled, the same procedure is 
followed for the cancelled part as is outlined above. 


2See Ch. 43, “The Stock Certificate Book.” 
3 Form 122. 


A sis : s A 
& er forms of subscription and instalment receipts and assignments, see Forms 
“It, 
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Reconciliations Required.—At the end of each month the 
shares shown as outstanding in the stock ledger are added. This 
total must agree with the control in the general ledger ; namely, the 
difference between the Capital Stock Authorized and Capital Stock 
Unissued accounts. The total of all the balances due as shown by 
the subscription ledger is then compared with the balance of the 
Subscriptions to Stock account on the general ledger. 

The par value of the shares represented by subscriptions on which 
the stock has not yet been issued, is found and compared with the 
balance of the Capital Stock Subscribed account of the general ledger. 


The Instalment Book.—Stock is sometimes paid for in instal- 
ment payments arranged for each individual case, or the subscription 
contract may provide that certain percentages uniform for all sub- 
scriptions shall come due on predetermined dates, or upon call of 
the board of directors. The instalment book is used when an instal- 
ment of the latter class falls due, or when a call or assessment is 
decided upon by the board of directors. 

As will be seen by reference to the form of instalment book shown 
later,” this book contains a list of the subscribers, the number of 
shares subscribed by each, and the amount of the instalment due, 
together with other information relating to the particular instalment. 
A new page or sheet is made out for each call or instalment. Instead 
of rewriting the names for each of these, the same list may be 
utilized by ruling up the page with groups of columns, each group 
adapted for one instalment; or by the use of short pages after the 
first. This arrangement may cause some little inconvenience in 
case subscription rights and instalments are transferred, thereby 
necessitating changes of names. 

Various methods of handling the instalment book are in use, but 
that which is most accepted seems to be to consider it as a subsidiary 
ledger to the Instalment account, discussed in the next section where 
the relation of the instalment book to the other records is explained. 

The number in the first column of the instalment book indicates 
the folio of the subscription ledger in which the subscriber’s account 
is recorded. The figure in the last column preceding the Remarks 
column indicates the cash book folio to which the payments may be 
carried in total each day, these payments being credited to Instalment 


5 Form 105. 
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account. Since instalments on subscriptions are not necessarily paid 
on their due date, it is advisable to carry the total of each day’s 
receipts to the cash book, instead of waiting until all are paid. It is 
obvious that an Instalment account must be opened in the general 
ledger and charged with the aggregate amount of subscriptions due 
at that particular date. The same procedure is required for each 
succeeding instalment. 

The instalment book is compiled from the subscription ledger or 
from the various subscription sheets or individual subscription blanks, 
and may be either a bound or loose-leaf book. Loose sheets serve 
the purpose nicely, since they can afterward be bound together for 
filing. 

When subscribers to stock are few in number, the instalment 
book may be dispensed with; and cash received on instalments may 
be entered directly in the cash book, and thence posted to the re- 
spective subscribers’ accounts in the subscription ledger and in total 
to the proper account in the general ledger. 


The Instalment Account 


Debit: Credit: 
With the amount of instalments due by With payments on account of instal- 
subscribers to shares of stock, the off- | ment subscriptions. 
setting credit being to Subscriptions to 
Stock account. 

This account is employed only when a considerable amount of 
stock has been subscribed—usually at the time the corporation is 
organized—and payment therefor is to be made in instalments in 
fixed amounts and at fixed times or on call. 

The account is opened afresh each time an instalment falls due. 
As each instalment is due a credit is made to Subscriptions to Stock, 
and a debit to the particular instalment, as “Instalment No. 1, 25%,” 
““Instalment No. 2, 25%,” and so on, as the case may be. It shows a 
debit balance and remains open until the payments on the particular 
instalment have been made. 

In the case of a close corporation, where the number of individual 
subscribers is small, it is often the practice to debit their individual 
accounts on the general ledger when the subscriptions are originally 
made (instead of opening a Subscriptions to Stock account), or to 
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debit their accounts with the amount of each instalment as the call 
is made (instead of opening an Instalment account). If there are 
many subscribers, this plan is objectionable as encumbering the gen- 
eral ledger with a large number of stockholders’ accounts which 
could better be contained in a subscription ledger. 

When the Instalment account is used, its balance must be added 
to the balance in the subscriptions to Stock account to ascertain the 
amount due on subscriptions. The instalment book is a ledger sub- 
sidiary to the Instalment account ; the subscription ledger is subsidiary 
to the Subscriptions to Stock account. When an instalment is to 
become due, an entry debiting Instalment and crediting Subscriptions 
is made on the books for the total amount of the call. This must 
be credited to the accounts of all the subscribers against whom it 
applies, thereby keeping the subscription ledger in reconciliation with 
its controlling account, Subscriptions to Stock. 

The entry of the charges for the instalment in the instalment book 
makes the total as shown by that book equal the total as shown 
by the Instalment account on the general ledger. The payments of 
the subscribers are credited to Instalment account in total, and in 
detail to their accounts on the instalment book, maintaining the 
reconciliation between the instalment book (subsidiary ledger) and 
Instalment account (control). 


Stock Sold on Instalments.—The Lancaster Cement Company 
was organized June I, 1926, with an authorized capital stock of 
$1,000,000, one-half of which was subscribed for as follows: 


RonaldpWogan seers. cries nis cise. vocme ert ete I,000 shares 
Samirel Bennet eace crew cose eusiensis ee leesela etek Tz OOO ns 
(Ase W ee Ph OmpsOn tetas spect a Bley sia cei F, O00} os 
Wo LEG CaF, , obs coe pCO ROOD ta OOO OU COO OCe neon 
Oliver FergusOm s «:.te-erereterec cata ra te ola tele tele rola esate foterers 11,000)» 


The terms of subscription are 10% down, 30% on June 21, and 
the remainder in two instalments as shown by the agreement. 

The instalment book shows the method of recording calls for 
instalments. The first call was made by the trustee June 1; the 
second upon the agreed date—June 21. 

As one-half of the stock was subscribed at the time of organiza- 
tion, this amount may at once be entered upon the books as an asset, 
since it represents definite obligations due the company. 


474 ; CORPORATION PROCEDURE [Ch. 50 


First Entry: 
June 1, 1926 


CapitalsStock UnissuedSig=ait. sirctresieeee ia) ee sriebrinns $1,000, 000 

To Capital stock Authorized 2c t yee sice tras $1,000,000 
Second Entry: 
Subseriptions:topStockeirGiiy. 2155 tates see tee sey. ae $500,000 

(Los @apitalyStock: Subscribed gem 4p caer tet $500,000 


The Lancaster Cement Company was organized on this 
date with capital stock of $1,000,000, divided into 10,000 
shares of the par value of $100 each, one-half of which has 
been subscribed as per the following list. Terms of sub- 
scription are 10% on June 1, 1926, 30% on June 21, and 
the remainder in two instalments as per agreement. 


Ronald! Logant ss. 22). . UG. Sea ase 1,000 shares 
Samuel: Bennett... howhd tcketee eine OOO lane 
(AS. We L DOMIDSON sc, cc rae sae eck SE TS OOOlE os 
MEL COnmOrs Seicteetcer stents ster ierstedeseerehorets TOOO Nt 
Oliver Ferguson.....f s+ J. ak eke ere. Sea siprevevo) | pad 
Sa000° 7 


Entries for the Instalments.—The amount subscribed being 
now entered upon the books, the next step is to make entries for the 
instalments as they come due, the Instalment account being debited 
and Subscriptions credited: The accounts of subscribers must be 
shown either in the subscription ledger, the instalment register, or the 
general ledger. Of course, the total of the balances of these accounts 
must agree with the balance of the Subscriptions account in the gen- 
eral ledger, which is the controlling account. If the number of 
subscribers is large, an instalment book is used. The form of such 
a book is shown later in the volume.® 


Third Entry: 
June 1, 1926 
{nstalment No. 1 
‘LOW UDSCHIPtIONS!to) SLOCK eee eee ee een. Mike ees $50,000 


First instalment for 10% of $500,000 subscriptions, as per 
subscription list and instalment book. 


As the payments are made they are credited to the Instalment 
account. The following entries assume that all the subscribers pay 
the instalment. If this is not the case, the actual amount received 
will be entered, leaving the amount still to be paid as a balance 
due on Instalment No. 1, 


® Form 105. 
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re) 
Fourth Entry: 
June 1, 1926 
Cached ch Pe ee $50,000 
MLorinstalmentiNosite ee eee dod ht oO hele $50,000 
For payment of first instalment of 10%. 
Fifth Entry: 
June 21, 1926 
nstalinien te Noy 2ee a Aner isae CCR bes 0 ors Oorcurea eta $150,000 
otSabseriptionsito Stockemmen a) ye Sete s Metrone = eehke $150,000 
For second call, 30% on total subscriptions of $500,000. 
Sixth Entry: 
June 21, 1926 
CAS ee ee ee TREE Coisiicc cota coe s Mote tite $150,000 
PownstalmenteNones shy. bis wees i. ke. wel. es SEE $150,000 


For payment of second instalment of 30%. 


Stock Sold on Instalments—Ledger Accounts.—The general 
ledger accounts resulting from the foregoing entries are as follows: 


CAPITAL STocK AUTHORIZED 


1926 
June 1 Authorized........ $1,000, 000 


CapitAL Stock UNISSUED 


1926 | 


June x Authorized........ $1, 000 , 000 
CAPITAL STOCK SUBSCRIBED 
1926 
June r Subscriptions...... $ 500,000 
SUBSCRIPTIONS TO STOCK 
1926 1926 
June 1 Subscribed........ $ 500,000} June 1 Instalment No. 2. $ 50,000 
2t Instalment No. 2. 150,000 
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INSTALMENT No. 1—10% 


1926 1926 
June x Subscriptions...... $ 50,0001] “June 1 *Casheee eee A ae 18 $ 50,000 
(If not all paid a 
balance will re- 
sult.) 


INSTALMENT No. 2—30% 


1926 1926 
June 21 Subscriptions..... $ 150,000 Jimercr Cash: J nansk cee $ 150,000 
(If not all paid a 
balance will re- 
sult.) 
CASH 
1926 
June 1 Instalment No. 1.. $ 50,000 
21 Instalment No. 2.. 150,000 


If the names are not too numerous or the instalments too fre- 
quent, each instalment account might include on the debit side the 
names of subscribers and the amount due from each; though this is 
not necessary, as all this information is clearly set forth on the 
instalment sheet or book. 


CHAPTER 51 


SALE OF STOCK BELOW OR ABOVE.PAR—ACCOUNTING 

Stock Sold Below Par.—Stock may, in some few states, be 
sold on original issue at less than its par value without involving the 
ourchasers in liability for the unpaid balance. Also in other states 
it is occasionally sold on original issue at less than par regardless of 
the liability for the unpaid balance which attaches to the stock so 
long as it is in the hands of the original purchasers, or those who 
purchase from them with knowledge of the conditions.1 

To illustrate the entries in cases where stock is sold below par, 
assume that on August 15, 1926, $100,000 of the unissued stock of 
the Harvard Milling Company is sold to Henry Jones for $80,000, 
payable $40,000 on date of purchase, and the balance in thirty days. 
For the purpose of presenting another method of handling the ac- 
counts, it is assumed in this example that no more sales of stock 
to outsiders are to be made, or that such sales are going to be so 
few that the corporation prefers the use of individual general ledger 
accounts to the opening of a subsidiary ledger. The entries are as 
follows: 


August 15, 1926 


ETETIT YM ODCS ERAT ere rere oes Sete erat Srepaits sia cessees «i suave eyo) Sees axe $80, 000 
IDieCOUNtKOTE SLOC Metis meaicdtacttmeeotereates. itera ecaeagsereters piace 20, C00 
MoiGapitalestocksoupscenbedint-5 on ware raes coen ee et $100,000 


For sale of 1,000 shares of unissued stock to Henry Jones at 
$80 per share, payable $40,000 down and the balance in thirty 
days. 


Gash vc)... 18. yompetertee Drppa sere: thik «Sepa, gaeloe eke deena $40,000 
AKO eksainy’ (Olina oc.grao clase does Oo se ouoemacma oe De c $40,000 
First payment on subscription to 1,000 shares of stock. 


September 14, 1926 


‘To Henry Jones®..2 os. - BSc ci na OO ee en evar $40,000 
Balance of payment on subscription of 1,000 shares of stock. 
1For diseuson of liability involved in purchase of stock of original issue at less 
than its par value, see Chs. 15 and 36. 
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Capital Stock Subscribed: far eta-stetkemtet ree tetas aeaiees > <hr $100, 000 
To: CapitalsStock Wnissied a. aster ete treet anette tesa $100,000 
Certificate No. rr issued to Henry Jones upon full payment 
of his subscription. 


Discount on Stock Account 


————— 
Debit: Credit: 
With the discount on stock sold below With any transfer from this account, 
its par value. by amortization or otherwise, to Surplus 


or any other account. 


The debit balance of this account shows the amount of discount 
not written off. Discount on sales of capital stock may be considered 
a loss, in which case it is of course a capital loss rather than a loss 
{rom operations ; or, as it is a cost of developing the business which 
remains as one of the things on which a selling price might theo- 
retically be based, it may be considered an intangible asset partaking 
somewhat of the nature of good-will. 

Under the first point of view the practice has been to amortize 
such discounts over a term of five or ten years by annual debits to 
Surplus or monthly or annual debits to Profit and Loss—preferably 
by the debits to Surplus. In some cases the directors close the 
Discount account immediately into Surplus, considering it best to 
remove from the balance sheet what may be considered an undesirable 
item. The following entry shows such a transfer: 


SUT PLUS, epathar penile che as Race les ehcata baka a eer eRe eee eee ae $20, 000 
NO WISCOUNE OM OtOCkK: oe sa als onic n nites enter am Bes oad $20,000 
To close Stock Discount account into Surplus—entry made by 
order of the Board of Directors. 


The above entry will suffice, perhaps, in case the profits are 
ample to take care of the discount, but nothing is gained if by this 
disposition a deficit is created in the Surplus account. 

Under the other point of view, that the discount is not to be 
charged off, it would continue to be carried as an asset, although the 
account might perhaps be merged into some other account by such 
an entry as: 


Costof Developinent....00) 0:0 0<c6 ee? 04 Oo ee $20,000 
To Discount on Stock... 2 ocsiea ee eee ee $20,000 
To close the latter account. 
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Stock Sold Above Par.—When a corporation sells its stock at 
a premium, the proceeds in excess of the par value are credited either 
to Premium account or to Paid-In Surplus account, and represent 
gains, but these, like the losses on stock sold at a discount, are not 
due to the operation of the business and must not be confused on 
the books with operating profits. The former practice was to amor- 
tize such premiums over a period of five or ten years by monthly or 
yearly credits to Profit and Loss, but on account of income tax laws 
it is desirable to avoid any plan which will make it less easy to 
determine the sources of surplus. The preferred present practice is 
to retain the Premium account as a classification of Surplus, or to 
credit the entire balance in the account to Surplus at one time, usually 
when all the stock which is being offered has been sold. The latter 
practice, as discussed later in the chapter, is general in banks and 
other moneyed corporations where stock is sold at a premium even 
at the time of organization. 

The Premium on Capital Stock account is the same account which 
is discussed in a later chapter under the name of “Paid-In or Con- 
tributed Surplus.” ? Discounts on sales of capital stock, if less than 
the amount of premium earned on other sales, should eventually 
be closed from the Discount account into the Premium on Capital 
Stock account. 

In case the Premium account is closed into Surplus, or when, as is 
common with banks, surplus means premium, or when, as in many 
other institutions, the advisability of maintaining the surplus-classi- 
. fication accounts has not been realized, or in case it is closed by the 
older method into Profit and Loss, Premium account would of course 
be debited and the account to which its balance is transferred would 


be credited. 


Accounting Treatment of Premiums.—To illustrate the ac- 
counting treatment of premiums, assume that $100,000 face value 
of the unsubscribed stock of the Harvard Milling Company has been 
sold November 1, 1926, to George Bowers for $120,000, payable 
$50,000 at date of purchase and the balance in one month. The 
payments are to be made in cash. The required entries for the 
transaction would be as shown below. It is assumed that the de- 
ferred payment is made on its due date. 


2See Ch, 96, “Classification of Surplus—Paid-In Surplus.” 
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November 1, 1926 


George Bowers (or Subscriptions). ..........-+++++0e0+0seee> $120,000 
To, Capital Stock Subscribed.) 22). 7. bstyewle - -yf> 0° gers $100,000 
Stock Prennlunn. pane) a cope ae tats ret eea rs setareca tot coy 20, 000 


The Harvard Milling Company has this day sold to George 
Bowers $100,000 of its stock of original issue for $120,000; 
$50,000 is payable on the day of purchase, and the balance in 
30 days. 


To) GeorgesBo wers at th. eee er cert apy Baeiare ore $50,000 
First payment on account of subscription to stock. 


December 1, 1926 


Wo George Bowers Aat!-3)..44 nee Ses echo t er wearer $70,000 
Balance due on account of subscription to stock. 


Stock Issued at a Premium to Create a Surplus.—In the 
previous illustration the stock of an established company was sold at 
a premium. As already stated, it is not unusual for a corporation to 
sell its stock above par at the time of incorporation, for the purpose 
of creating a surplus—a practice which is usually followed by insur- 
ance companies, banks, trust companies, and other financial institu- 
tions. A company with a substantial surplus is more likely to possess 
the confidence of the public than one that has none; and by selling 
stock at a premium a more or less substantial surplus or margin is 
provided at the outset, which may be drawn upon to meet organiza- 
tion expenses, and carry the company and give it solidity until it 
becomes firmly established. 

In any such case the premium is credited to Surplus. Thus, 
assume that the Second National Bank of Shawmut has been incor- 
porated with a capital stock of $250,000, all of which has been sold 
at a premium of 50%. The book entry would appear as follows: 


To, GapitaliStock. tn: egal ec). ate Aoi. cee eet ete $250,000 
Suvplast G7 REE AY. DEE LE) ete Pee meee f 125,000 
The Second National Bank of Shawmut, incorporated with 
capital stock of $250,000, has on this date sold its entire 
authorized stock at a premium of 50%. 


This contributed surplus remains on the books as a credit to 
Surplus account. 


CHAPTER 52 
PAR ALOE "TREASURY STOCK=ACCOUNTING 


Definition.—The term “treasury stock” is, strictly speaking, 
limited to stock which has once been issued for value and which 
through purchase or gift has been returned to the possession of the 
issuing company. 


Treasury Stock Account ? 


Debit: Credit: 


With the par value of stock issued by a With the par value of treasury stock 
corporation and subsequently repurchased | sold or retired by a reduction in the 
by it. amount of authorization. 


Although the practice was formerly different, the principle seems 
now to be accepted that the debit to Treasury Stock account for the 
repurchase of a corporation’s own stock should be for the par value 
of the stock irrespective of the purchase price. The necessary entries 
are shown below. Although the balance of the Treasury Stock ac- 
count is a debit, treasury stock cannot be considered an asset similar 
to stock of another corporation. The:acquirement of treasury stock 
is a reduction, for the time at least, of the amount of capital stock 
outstanding, and should be shown on the balance sheet as a deduction 
from capital; thus: 


Capital Stocker.) ae aici «sks oe ett oe att Reet aon: $200,000 
Gece Stocksinwl reasuby setae ceeyoeis seioeioec hls oie cs 25,000 
Outstandinern ser. oietcont astern wets iekel castes says $175,000 


When treasury stock is carried on the books at any amount other 
than par, this offset cannot be made without taking into considera- 
tion facts not shown in the trial balance. If the above treasury stock 
with a par value of $25,000 had been purchased for $20,000 and 
entered on the books at cost, the deduction of $20,000 from the 
capital stock would show an erroneous amount of outstanding stock. 


1 For technical discussion of treasury stock, see Ch. 36, “Payment of Stock; Treasury 


Stock.” 
2Separate account for each class of treasury stock owned. 
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Treasury stock includes donated stock, which is discussed sep- 
arately in the following chapter. In the present chapter only repur- 
chased stock is considered. 


Entries for Purchase at Par or at a Discount.—To illustrate 
the accounting treatment of purchases of a company’s own stock, 
suppose that it repurchases at par 500 shares of its fully paid stock, 
If par is $100 per share, the entry will be: 


Treasury, Stock: «s-s.vcchiee joys oo oak dae ert pane reenee «elas $50,000 
TOs Cass F sdececconters -sho.cye:an tote eT ge tem: see as oaks $50,000 
500 shares of this company’s stock purchased from H. T. Jeffries, 
certificates Nos. 123 and 124 being surrendered. 


Transactions in treasury stock when the purchase price is not 
par involve certain complications. Until the stock is sold at a higher 
price than that which is paid there is no realized profit, and unless 
the stock can be shown to be unquestionably worth more than it 
cost, the discount does not represent any profit of which an ac- 
countant could take note. It is purely a book surplus and the best 
treatment of the discount is to credit it to an account known as 
“Treasury Stock Surplus,” “Contingent Profit on Stock,” or desig- 
nated by some other name which will clearly indicate that it is not a 
realized or even a certain profit. 

The proper entry, then, for the purchase for $10,000 of stock 
with a par value of $15,000, would be: 


EL TERSUTYs SLOCK. © Sehvae Aone cchan seh cise Soe EMO eee rte $15,000 
LOI CASH Nic ers Menay icine So Ny ams nek Meee $10,000 
Contingent Profit on Treasury Stock Purchased....... 5,000 


(With the necessary explanation.) 


Contingent Profit on Treasury Stock Purchased Account 


Debit: Credit: 
With the amount credited to this ac- With the discount at which treasury 
count at the time of the purchase of | stock is bought. 
treasury stock, this entry to be made at 
the time of selling the stock. 


The credit balance of the account shows the difference between 
the par value and the purchase price of stock repurchased at a dis- 
count and still held. To maintain this condition on the books it is ° 
necessary, at the time of every sale of treasury stock, to debit Con- 
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tingent Profit on Stock with the amount credited to the account 
at the time of making the purchase. 


Entries for Sale of Treasury Stock Purchased at a Discount. 
—If the $15,000 par of stock shown above as having been pur- 
chased for $10,000 were sold for $10,000, the entry, just the reverse 
of that previously made, would be: 


Contingent Profit on Treasury Stock Purchased................ 5,000 
hop ireasutyastOcke wee een eee oe ., ok ees $15,000 


If it were sold for par the entry would be: 


(COEUDHEE SAW C'S ols ORR RS Clea ea te te hc AL $15,000 

Contingent Profit on Treasury Stock Purchased................ 5,000 
Rol reasuiryotock.... bo tery terceebe at shiea voted a iycbepseencustes $15,000 
letrita el Fol Sibiy of WRa oe oon ay Bae ee othe tment 5,000 


The contingent profit would be fully realized by this sale and 
should be credited direct to Paid-In Surplus, as the profit is not one 
from normal operations and is not an item which enters into taxable 
income. 

If the selling price were $12,500, a gain of $2,500 would be made 
on the sale, and this would be set up as a real profit now credited 
to Surplus instead of the $5,000 previously set up in the contingent 
account. 


(CAIs Shier bc scutes BOO GEOG ERR EAA PPP PEO ELT Sb $12,500 

Contingent Profit on Treasury Stock Purchased................ 5,000 
Mowibréersuny Stock}. 263. 26.30 7Ieo... 2207s Wass $15,000 
PAYG = UO UNLTD WS tee RAS sk AT cu chodags ances on cu cri oMMOLe sca. 2,500 


If half the stock were sold for $6,250, the facts would be 
similarly recorded. In that case the contingent profit on that much 
would be $2.50; the actual profit, $1,250. The entry is: 


(Guiclit.,. «oleic shies 6 cae is RSE S MOE RRP INES > SP OlOoeio $6, 250 

Contingent Profit on Treasury Stock Purchased.....  .......-. 2,500 
OL DredsUiyaS LOC Kemet. scents se chet ste eet on sett ck $7, 500 
PaidsiniSurplusss. Haeeiastes clone. bs. aan srt 1,250 


If, on the other hand, the entire block of stock, purchased for 
$10,000, was sold for $9,000, not only would there be a failure to 
realize the contingent profit, but there would be an actual loss. This 
would necessarily be a debit to Paid-In Surplus. It is not in any 
way akin to the selling of stock of original issue at a discount to 
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obtain working capital. The treasury stock now disposed of had 
once been sold, but was repurchased by the company and sold at a 
less figure. The entry would be: 


Cash? UO UO A FR SP ORS. SRG Res eer ed $9,000 
Contingent Profit on Treasury Stock Purchased................ 5,000 
Paid-Jn  SUrpLGS i sper acalaiekee tents ae oe etal cannes Oe 1,000 

‘Tox Lreasury Stock.<... }nacciestiacte erties ars titer teres eee $15,000 


Repurchase of Stock at a Premium.—When a corporation’s 
stock is repurchased at a price above par, the excess is a distribution 
of surplus. Each stockholder in a corporation has an interest in 
surplus to the extent of his pro rata part of the capital stock of the 
corporation. The net worth of the corporation is represented on 
the books by the capital stock and surplus groups of accounts. When 
the stockholder surrenders his stock he should—supposing that sale 
prices were not based on supply and demand, previous agreements, 
etc., as well as the equities—receive therefor the par value of the 
stock plus his share of the accumulated surplus. Whatever he re- 
ceives above par, however, is deducted from surplus—paid-in or 
earned, as the case may be—and if stock of a par value of $15,000 
is bought for $20,000, the premium being chargeable to paid-in 
surplus, the entry will be: 


"LRCASUTY" SLOCK: rokacgtie & esis isete oc ast eae Crd Re Perr Ta « Slots $15,000 
Paid=Lir Surplus ss sucess lets. ae eee etme dteiers aitve, do aieeere = 5,000 
POA Gaia ites, Shes ec stan ath sb cave ik era oki se OR Bee encarta sits $20,000 


Sale of Treasury Stock Bought at Par or at a Premium.— 
Just as in the case of treasury stock bought at a discount, such stock 
when bought at a premium or at par is carried on the books at par, 
Surplus being debited if the purchase was made at a premium. If it 
is sold below par, the difference is a debit to Surplus, which, whether 
the stock was purchased at par or at a premium, is thus reduced by 
the entire loss between the purchase and sale prices. 

If the stock is sold at a premium the excess above par is credited 
to Surplus. In the case of stock purchased at par and sold above, 
Surplus thus reflects the gain. In the case of stock purchased and 
sold at a premium, Surplus is first debited with the difference between 
the purchase price and par, and later credited with the difference 
between the selling price and par, so that the net result is that Surplus 
reflects the net profit or loss. 
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The entries for sale of treasury stock as summarized are: 
For sale below par: 
Cash (selling price) 


Surplus (deficiency below par) 
To Treasury Stock (par value) 


For sale at par: 


Cash (selling price) 
To Treasury Stock (par value) 


For sale above par: 
Cash (selling price) 


To Surplus (excess above par) 
Treasury Stock (par value) 


CHAPTER 53 
PAR-VALUE DONATED STOCK—ACCOUNTING 


General Conditions.—In speculative companies, at the time of 
organization, donations of stock to the treasury are customary, and 
give rise to some of the most unsatisfactory entries of corporate 
bookkeeping. 

Any donation to a commercial undertaking is anomalous, but 
when it takes the form of stock just issued—and usually issued in 
exchange for property of uncertain value—by the very corporation 
to which it is donated, the transaction is entirely outside the realm of 
ordinary business and its proper entry is difficult. The usual object 
of such a donation of stock is to furnish the newly organized com- 
pany with stock which can be sold below par, and thus supply work- 
ing capital, without carrying with it a liability. 

When a corporation reacquires its own stock by donation, this 
stock becomes, from the accounting standpoint, an asset of a type 
exactly similar to the repurchased stock discussed in the preceding 
chapter, and such donated stock is frequently debited to Treasury 
Stock account. Some authorities, however, consider it advisable to 
separate on the books the transactions in stock purchased and stock 
donated, and recommend carrying the latter in a Donated Stock 
account. There is no really serious objection to either practice. 


Reasons for Donation of Stock.—There are two principal rea- 
sons for the donation of a corporation’s own stock to it by its stock- 
holders. These are: (1) that it may sell all or part of the donated 
stock and thus provide working capital with which to operate its 
business; and (2) to cover losses that have already been sustained, 
thus wiping out a deficit or changing it into a surplus. 

The first condition arises from the fact that when a mine, an 
oil well, or some similar property is turned over to a corporation 
by a promoter, it is a common practice to issue to the promoter the 
entire capital stock of the corporation in full payment for the prop- 
erty. The corporation then has parted with all its stock and has no 
means of raising the money necessary for working capital and de- 
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veloping the property. The promoter’s stock will, however, have no 
sale value unless the property is developed, and he therefore donates 
to the corporation a part of the stock which had been issued to him. 
This stock is sold to raise working capital. The stock so donated 
back was fully paid by the transfer of the property from the pro- 
moter to the corporation, and if the value of the property was fairly 
adequate this stock may, as stated before, be sold at less than its par 
value without involving the purchaser in any liability beyond payment 
of the price asked for the stock. If, however, the property acquired 
with the stock had really been worth the par value of the stock, the 
donation would represent a profit and would be a legitimate credit 
to Surplus. From the fact that the promoter immediately donates a 
part of the stock given him, it is a fair inference, however, that the 
price was in excess of the property’s undeveloped value. 

Stock is also donated to the corporation at times when the busi- 
ness has been operated at a loss with a resulting deficit. The stock- 
holders may agree to an assessment, or those most heavily interested 
may make a donation, which is not pro rata against all the stock- 
holders. In either case the gift of stock may be sold immediately if 
the business needs ready money, or it may be held as treasury stock. 

Donated stock is sometimes entered on the books at its estimated 
value. The weight of authority, however, seems to favor the entry 
of donated stock on the books at par, for the same reasons, as given 
in the preceding chapter, for which other treasury stock is carried at 
par. 


Donated Stock Account ! 


Debit: Credit: 


With the par value of shares donated to With the par value of shares of donated 
the treasury. stock sold, or retired by a reduction in the 
amount of capital stock authorized. 


As has been said earlier in the chapter, the functions of this 
account may be performed by Treasury Stock account, thus obviating 
the necessity of opening a Donated Stock account. If treasury stock 
has been purchased or acquired otherwise than by donation, it would 
usually be desirable to keep the record of such stock in a separate 
account, each of the accounts then having a distinctive title. 


1 Separate account for each class of stock donated. 
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Donated Surplus Account 
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Debit: 


With the discount on donated stock sold 
below the value at which it was credited 
to this account, and with any expense in 
connection with such sale. 

With the amount transferred at any 
time to a general Surplus account, as a 
result of gain by sale of stock donated. 


Credit: 
With the par value of stock donated 


‘back to the company, the offsetting debit 


being to Donated Stock account. 

With the excess when donated stock is 
sold for more than the value at which it 
was credited to this account. 


The balance of this account—also known as Donation or Work- 
ing Capital Donated account—is always on the credit side and is an 


offset to Donated Stock account. 


Donated Surplus is credited with 


the par value of donated stock in the entry by which Donated Stock 


is debited. 


When the donated stock is sold the balance of the Donated Sur- 
plus account, after all adjustments, will show the true surplus arising 


from the donation. 


The account may then be allowed to stand with 


its credit balance, or be closed into Paid-In Surplus.” 


Entries for Donated Stock (First Method).—If a corporation 


is organized with a capital stock of $75,000, all of which is issued in 
payment for property, and stock of the face value of $10,000 is 
returned to the company to be sold to secure working capital, the 
entries will be as follows: 


Donated, Stock. 3 cesien At ila EGA laced cycle eee Care 

To Donated Surplus. ... 22 ........+ +4 SHERROD BOG 

Stock donation of too shares to be sold to provide working 
capital. : 


If the stock is sold at par the following entry is required: 


For roo shares of treasury stock sold at $100 per share. 


The Donation account might then be closed into Paid-In Surplus 
account as follows: 


CVO HOC LEKe Wek OL Gis Kg Siem tay Otsu he aye ds Levee eueuere (6s) $h6 um bubieebeb on ux 


Closing Donation account into Surplus. 


2See Ch. 96, “Surplus Available for Dividends.” 
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If, however, the treasury stock is sold at less than par, which is 
usually the case—say for instance, $40 per share—the cash entry 
would be as follows: 


Bere eas eh tees eek ee eee, BU IO SIG) JF $4, 000 
Denated) Surplussisdh wee hers aclt ceo wil eee oe tis etl 6,000 
Por DonatedsStock ae san ene ees $10,000 
For roo shares donated to treasury and sold at $40 per share. : 


This shows a credit balance in Donation account of $4,000, which 
is the real value of the stock donated, and the account may then be 
closed into Paid-In Surplus. 

The objection to the above method of recording donated stock 
lies in the fact that it shows an apparent profit before active cor- 
porate operations have begun, or even before the company has become 
well established. At this stage, when the corporation’s sole assets 
are the property taken over and the stock which has been donated to 
it (the value of which really rests upon this same property), any 
profits shown could hardly be other than fictitious ; certainly not unless 
the property for which the stock was originally issued was actually 
worth as much as, or more than the face value of the stock, in which 
case a real profit from donated stock would result. In practice, the 
value of property taken over by a corporation for stock is seldom 
conservatively estimated, and apparent profits from donated stock 
are, therefore, as a rule, fictitious and misleading, and always to 
be looked upon with suspicion until they have been actually realized. 


Entries for Donated Stock (Second Method).—A second 
method of entering donations of stock is based upon an entirely differ- 
ent conception of the transaction, the donation being considered as a 
concession on the price of the property for which the stock was issued. 
The value of the returned stock is accordingly credited to this same 
property account. This reduces the book cost of the property to the 
corporation, and avoids the immediate and usually fictitious profit 
that is shown by the first method of entry. The method is therefore 
more conservative than the one first presented, and is to be preferred 
as putting on the books a more correct valuation of the assets secured 
for the stock. Thus, if a corporation is formed with a capital stock 
of $100,000, all of which is issued in payment for patent rights, the 
entry would be as follows: 
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Pateht} Rights:.). Geach. bat! oa eb ghsete -wateepett se $100,000 
Por Capital Stock crocs les ame are eee eee $100,000 
Entire capital stock issued in exchange for patent rights. See 
page .... of minute book. 


If $25,000 face value of this stock is then returned to the treas- 
ury, it is credited to Patent Rights at par, the entry being as follows: 


Donated Stock:.:..:.7 28d2,209 974, 6 Blot Iga sovesn).o} Soo $25,000 
‘To: Patent»Rights) js, g-scpssrt. At. sre Wome Si). Gag ct $25,000 
For 250 shares of stock donated to treasury for purposes of the 
corporation. 


If this stock is sold at par the cash entry would be as follows: 


sito Donated Stockas! a. chs -tat =i Site or Dw as ie $25,000 
For 250 shares of donated stock sold at par. 


If, however, the stock sold at less than par, say at $40, the de- 
ficiency is debited to Patent Rights, as follows: 


Patent: Rights. fwiprhad 2 Tapes in «Sees seeta ooeld- fe sicter 15,000 
hos DonatedtS tock tars ae tte, ec ee ee tacts es $25,000 
For 250 shares of donated stock sold at $40 per share, origi- 
nally credited to Patent Rights at par. 
By this method the book value of the assets for which the stock 
was originally issued is reduced by the amount realized from the sale 
of the stock donated back to the company. 


The advantage of the second method of handling donated stock 
lies, as stated, in its more conservative presentation of the cost of 
the assets in exchange for which the stock was issued. The objection 
is urged against this method, however, that the entry may by infer- 
ence cast some reflection upon the directors’ usual statement in their 
resolution of acceptance, that the property .“is of the reasonable 
value of the stock issued therefor.” This is a matter for the treas- 


urer of the corporation and the directors to consider and decide for 
themselves. 


CHAPTER 54 
SHARES WITHOUT PAR VALUE—ACCOUNTING 


Nominal Value for No-Par Stock.—The nature and advan- 
tages of no-par value stock and the law governing its issue have been 
discussed earlier in the volume.t In introducing the accounting for 
stock of this kind it is necessary to call attention to a frequent but 
mistaken practice of giving no-par stock a nominal value for book 
purposes, by which nothing is gained and many of the advantages 
of this kind of stock are lost. 

The practice of entering no-par shares on the books at a specified 
value is probably the result of habit formed in dealing with par-value 
shares. There is justification for the practice when a “stated value” 
is required by statute, as is the case in some few states, or when a 
“stated value” has been fixed in the company’s charter and any excess 
price is credited to Paid-In Surplus. Such a stock is practically a 
par-value stock. Often, however, in the case of a true no-par value 
share a nominal value is adopted when there is no semblance of 
authority or reason for so doing, and no basis for it except the value 
placed upon it by the state for tax purposes or the price at which 
the incorporators’ or other early shares were sold. 

True no-par value stock should be entered on the books at the 
sale price unless it has been agreed that part of this price be diverted 
to surplus. for “unless a contrary intent be expressed at the time of 
subscription, the total consideration for no-par shares becomes the 
net addition to stated capital,” ? and the Capital Stock account will 
then show the amount of capital permanently invested in the busi- 
ness, just as would the capital accounts of individual proprietorships 
or partnerships when profits are handled through an undivided 
profits account instead of being carried to the capital accounts. 

When, however, it is insisted that true no-par value stock be 
carried in the accounts and on the balance sheet at a stated value (a 
demand which bookkeepers, accountants and auditors are not always 
able to refuse) the excess for which the stock was sold over that 
stated value should be shown under some distinctive title as capital 


1Chs. 39, 40. 
2 Robbins, No-Par Stock, p. 150. 
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surplus and carefully kept separate from surplus from any other 
source. It is, as stated, unless otherwise agreed at the time the 
subscription is made, part of the original capital of the corporation 
and any distribution of it would be an impairment of capital from 
the standpoint of good business and, presumably from the legal stand- 
point as well, though the directors’ liability on account of such an 
impairment of capital is a matter which the courts have not yet passed 
upon. 

The principles involved in handling the capital stock accounts 
when no-par stock is entered on the books at a stated value or at a 
uniform price, are no different from those governing the accounting 
for stock with a par value, and the entries need not be again discussed. 

In some states dividends may, by statutory requirement, be paid 
only from profits. In some few other states, by statutory enactment, 
the entire consideration for no-par value shares becomes an addition 
to stated capital. In most of the states, however, no statutory re- 
quirements stand in the way and, though the matter has not been 
passed upon by the courts, it is reasonable to assume that by proper 
provision in the subscription agreement, a fair proportion of the 
price paid for no-par value stock may be designated and treated as 
paid-in surplus available for dividends. 

In the discussions of the present chapter, no-par value shares, 
unless it is otherwise stated, are true no-par value shares, and the 
entire price received for them on original issue, an addition to stated 
capital. 


Entries at Actual Value.——When no-par stock is to be handled 
through the books at the amount which it actually brings to the 
company—if, in other words, the Capital Stock account is to show 
the amount of capital actually invested—the handling of transactions 
in no-par stock is simpler than that of dealings in stock with a par 
value. In the first place, Capital Stock Authorized and Capital Stock 
Unissued cannot be used as they are in connection with par-value 
stock. Certificates of stock without par value indicate simply the 
undivided interest of the holder in the net worth of the corporation, 
according to the number of shares held, and it is the ratio of the 
number of shares held by the individual to the total number outstand- 
ing which indicates his proportionate share. The general books, how- 
ever, deal in money values and not in shares or ratios, so that the 
Capital Stock account shows in its money columns—which alone 
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enter into the trial balance—only the amount paid in on stock and 
deductions therefrom. Memorandum entries may, however, as shown 
later in the chapter, be used in connection with Capital Stock and 
Capital Stock Subscribed to bring on the books the number of shares 
authorized and the number of these subscribed and issued. 

The functions of the Capital Stock account are: 


CAPITAL STOCK 


Debit: Credit: 


With the price at which shares retired With the sale price of the shares issued. 
were credited to this account when sold. | The corresponding debit is to Cash, to the 
proper property account, or to Subscrip- 

tions to Stock, as the case may be. 


Opening Entries.—For the reason that it is impossible in the 
case of no-par stock to indicate the authorized capital of the cor- 
poration by such a journal entry as is used in setting up the authori- 
zation for par-value stock, a formal opening statement is really of 
more value with no-par than with par-value stock. The opening 
journal entry will show the subscriptions for stock first received. 

The Mohawk Automobile Company was incorporated under the 
laws of the State of Delaware on March 1, 1927, with an authorized 
capital of 100,000 shares without par value. At the time of incor- 
poration 10,000 shares were subscribed for at $20 per share, of 
which one-half was paid down in cash and the balance two months 
later. On May 1, 10,000 additional shares were sold for cash at $25 
per share. 

The first entries to be made on the books of the company will 
show the subscriptions to stock. The credit will be given to Capital 
Stock if the subscriptions are paid in full, or to Capital Stock Sub- 
scribed if they are paid only in part and the certificates are not to be 
issued immediately. The entries are as follows: 


March 1, 1927 


SUDSCH PIONS LOMSCOCK sae tla taty clara! “lhaayee)ioainiy teehee $200,000 

(Rad @ajovuiall (Sixarel <i Syalloveral yee One ccm no@genmoosl nee $200, 000 
The Mohawk Automobile Company has this day been organ- 
ized under the laws of the State of Delaware with an author- 
ized capital of 100,000 shares without nominal or par value. 
Subscriptions aggregating 10,000 shares at $20 each, payable 
one-half down and the balance in two months, have been 
received from: 


(List names of subscribers here.) 


+ 
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Gash sleuste - cis tri. [pte « Lirteatetew eee eee eesaeth ohde $100, 000 
To Subscriptions to Stock aS bate Et cee. Be $100,000 
(Full explanation here.) 
May 1, 1927 
(GAG ee nD mire peers Ae bine aes ok ae. ME eRe ee pees $100 , 000 
To-Subsetip tions 00-5 toCKerey =n siete eae rs ee ne reat sara $100, 000 
(Full explanation here.) 
Capital SOCK SUDSCriD EG we aa leet kennel tate aR eae a $200, 000 
AL: Ca pte SS C0 CE ea oy aaa ee $200,000 


Their subscriptions having been paid in full, certificates Nos. 
Re ase yer have been issued to: 


MOM Capital oS LOCK. Se Sow et ee Me: AES noe ci So eck 
For sale and issuance of 10,000 shares of the remaining stock 
at $25 per share cash. 


Ae 
S 
Wn 
fe) 


The later subscription might if desired have been passed through 
the Subscriptions account, like the former, but the only advantage 
would be uniformity in practice. As the stock is immediately issued, 
there is no need of carrying it through the Capital Stock Subscribed 
account. 

In case it had been agreed that $5 of the price paid for the 10,000 
shares was to become paid-in surplus available as dividends, the entry 
would appear as follows: 


MO GApItalas LOCK csttre tt eaerte heh ct eet eee eR aes $200, 000 
Paidsnt Surplushw Ww. FAs A, CE 50,000 
For sale and issuance of 10,000 shares of the remaining stock 
at $25 a share, by agreement $20 of this price becoming stated 
capital and $5 paid-in surplus available for dividends. 


There are now 20,000 shares of stock outstanding on which 
$450,000 has been paid, giving each an average book value of $22.50, 
one-half having been sold at $20.per share and the remainder at $25. 
This is as it should be, because the original purchasers of stock have 
to take the chance of winning or losing in a newly organized cor- 
poration, and when values have been demonstrated or perhaps a 
surplus has been accumulated, the incoming stockholders should be 
required to pay therefor. 


Memorandum Entries to Record Share Status.—Corporations 
with par-value stock are able to tell the number of outstanding 
shares by subtracting the debit balance of the Capital Stock Unissued 
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account from the credit balance of the Capital Stock Authorized ac- 
count, and dividing the difference by the par value of the stock. But 
that is impossible with stock of no par value. In the case just 
considered the Capital Stock account shows a balance of $450,000, 
the amount received for the stock outstanding. To find out how 
many shares this represents it is necessary to trace back the in- 
dividual transactions, unless there is accumulated on the ledger page 
of the Capital Stock account not only the amounts of money received 
for the stock, but also the number of shares issued therefor, in some 
such manner as the following: 


CAPITAL STOCK 


1927 
Mar. (Authorized 100,000 
shares, no nominal or 


par value) 
May 10,000 shares at $20..... $200, 000 
10,000 shares at $25..... 250,000 


The aggregate of shares thus issued is the control for the cer- 
tificate stubs. The same plan might be followed with the Capital 
Stock Subscribed account, in which the difference between the share 
totals would show the amount of stock reserved for subscribers and 
not issued. In the present instance the ledger sheet of this account 
would, for the first transaction, show the following information: 


CAPITAL STOCK SUBSCRIBED 


1927 1927 

May 1 _ Issued, 10,000 shares. $200,000 |Mar. 1 Subscribed, 10,000 shares $200,000 
It may be noted here that the same subsidiary records are used 

for no-par stock as for stock with a par value. The stock certificate 

book with its stubs, the stock ledger, the subscription ledger, the 

instalment sheets—all these have their usual functions and are em- 

ployed in the same manner as with par-value stock. 


Earned Surplus of Corporations with No-Par Stock.—The 
earnings of corporations with no-par stock should be carried through 
the surplus accounts just as are the earnings of corporations whose 
stock has a part value. As said earlier in the chapter, when the prac- 
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tice of giving the stock a stated value is followed, earned surplus 
should be carried in an account distinct from the capital surplus 
resulting from the sale of stock at a price above its stated value. 

It will be understood, of course, that a differentiation should 
always be made between the amount paid in for true no-par stock 
(to be credited to the Capital Stock account just as for stock of a 
par value), and earnings (carried to the Surplus account). When 
this is done the book value of the stock is found by adding the 
balances of Capital and Surplus accounts, and dividing the sum by 
the total number of shares outstanding. The separation of con- 
tributed capital and surplus is not only valuable for statistical pur- 
poses, but is essential in guarding against the impairment of capital 
by the payment of excessive dividends. To avoid this it is necessary 
to know how much of the net worth is the contributed capital, and 
how much is surplus available for dividends. 


In summary, then, it may be said that the Surplus account of | 


corporations with no-par value stock should be handled like that of 
corporations with par-value stock. 


Accounts Not Used for No-Par Stock.—Except that a single 
Capital Stock account is always used in place of the Capital Stock 
Authorized and Capital Stock Unissued accounts, it may be said that 
the functions of all the accounts used in handling capital stock trans- 
actions are the same for no-par transactions as for those in par- 
value stock. But there are several accounts used in connection with 
the proper recording of par-value stock that are not necessary when 
the stock has no par value. The Discount on Capital Stock and 
Paid-in Surplus or Premium on Capital Stock accounts, for example, 
find no use in no-par accounts unless the stock is handled on the 
books at a nominal or stated value, or a portion of the price paid 
is by agreement to be credited to stated capital and the remainder 
to paid-in surplus, in which case the transactions will be entered just 
as are transactions in par-value stock. 


No-Par Value Preferred Stock.—No-par preferred stock may 
be handled just as is no-par common stock, in spite of the fact that 
no-par preferred shares usually have a call or redemption price and 
the certificates for the preferred stock must of course show the 
amount which the holder of each share of preferred stock is entitled 
to receive when his stock is called or upon liquidation. 


—— 
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While for liquidation purposes a fixed value as that above sug- 
gested is considered equivalent to a par value, yet it is not necessary 
to carry the stock on the books at this value. Such a course, how- 
ever, is more justifiable in the case of stock preferred as to assets 
than in the case of common or other preferred stock, as the Preferred 
Stock account will thus show the value at which it must be liquidated, 
while the Common Stock and Surplus accounts will show the book 
value of the common stock. 


Shares With and Without Par Value--A company may be 
authorized to issue par-value preferred stock in addition to no-par 
value common stock. In such cases the books will handle the pre- 
ferred under the rules laid down for par-value stock, and the no-par 
common like any other no-par stock, just as if there were no com- 
plication on account of par-value preferred. The following example 
illustrates the incorporation of a company with par-value preferred 
stock and no-par common stock, part of this stock exchanged for 
property. 

The Green Mountain Mining Company is incorporated under the 
laws of Vermont with a capital of 10,000 shares of common stock 
without par value, and 10,000 shares of preferred stock with par 
value of $100 each. One thousand shares of the common stock have 
been sold for $25 each and 1,000 shares of the preferred at par, both 
paid in cash. The following properties were purchased with the 
remaining common stock: 


Minera ER e ie Shs Mae OS EM meas $200,000 
Constructioniand, Equipment: .j.2iii.)c). ccm cata) 50,000 
Mevelopments Costs=ae Geis. leon seater aus os 27,000 
Mia terial stam Clty DIOS siccue oie ini (onset esiensia ete tyete 8 25,000 
Ore Minediandonfland 2 )10'2) 202. U4. ob. an ee: 40,000 


The opening entries are as follows: 


(GaichiP oss Serene oye Sih ale | echt) ot) ease. Legs bye .. $25,000 

OgE OMAMOM StOC ees ee yaoy foveurts = ea Bays) > ca onewnsieysiaelst= $25,000 
Being full payment in cash of 1,000 shares of common stock of 
the Green Mountain Mining Company incorporated this day 
under the laws of the State of Vermont with an authorized 
capital stock of 10,000 shares of common stock without par 
value and 10,000 shares of preferred stock with a par value of 
$100 each. 


UR GAPTETETREGOLOCK Iya s Vent rene het ee wees tien $100 , 000 
Being full payment in cash of 1,000 shares at $100 each of the 


preferred stock of the company. 
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Transfer of Property.—It now remains to complete the trans- 
fer of the properties to the company in the manner necessary to 
insure clear title, etc., and to issue in full payment therefor the re- 
maining 9,000 shares of unissued common stock. The journal entry 
to record the matter on the company’s books is: 


MGIC ica Sivesccheds gic ical eine coe a Re A Is aE $200, 000 
Construction and. Dquipmentenc sree et actreter te = cur 5 nesses 50,000 
Development” Costs?™.. 2. 26 t..2 = see clam elects aie tatoo re some 27,000 
Materialsiand Supplies 2.225. ieee ie eee ohio et 25,000 
Ore. Mined VOBQINO2. 4 TARY s. A AEE EY a : 40,000 

‘To Gommon! Stock}. «bacyae . fentesa berger te Lee See <r $342,000 


Mine, construction and equipment, development costs, mate- 

rial and supplies, and ore purchased this day by the Company, 

in payment for which there have been issued 9,000 shares of 

common stock of no par value. 

It will be seen that the stock issued in payment for the property 
is on the basis of $38 per share, or a total of $342,000. This is $13 
per share more than the sale price of the original 1,000 shares. The 
entire outstanding common stock now has an average book value of 
$36.70 per share, or a total of $367,000, and the stock will be carried 
on the books at this figure. 

The value of assets purchased with par-value stock is presumably 
the same as the par value of the stock issued in exchange for them. 
This indication of value is, however, wanting when assets are pur- 
chased with no-par stock—at least in the case of a new corporation 
where the book value of its stock has not been fixed by transactions 
with known values, as where the stock is sold for cash. In any such 
case no-par stock does not express itself in definite money amounts, 
but only in the number of shares issued, to which no distinct money 
value is attached—save as to the minimum price placed on them in 
accordance with statutory requirements. Any desired value can then 
be placed on the assets purchased with no-par stock, in excess of the 
fixed price of the stock, and the book value of the outstanding no-par 
stock will be fixed thereby. 


Change from Par-Value to No-Par Stock (Plan 1).—The en- 
tries to record on the books of account the change, by charter amend- 
ment, from par-value stock to stock of no par are an interesting study. 
Let us consider the following case: 

A corporation with $100,000 of common stock outstanding, par 
being $100 per share, has accumulated a surplus of $75,000, of which 


hd 
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$25,000 was premium paid on the stock. This corporation changes 
its charter so that its authorized capital becomes 10,000 shares of no 
par value, of which it proposes to issue 2,000 pro rata to the holders 
of its par-value stock. 

Under the first plan for recording the transfer the entry would 
be as follows: 


Gapitale stock aca cae cates: ESS occ ee $100 , 000 
Surpasses verse eee eee ere eee re ee ee Ee 25,000 
Tor@apitaliStockian tte tree.e il igaletn, os bear $125,000 
Entry made pursuant to the charter amendment appearing on 
page .... of the minute book, whereby the former issue of 


capital stock, of a par value of $100,000, which had been sold 

with a total premium of $25,000, is cancelled, and 2,000 

shares of no-par stock are issued therefor. The former Capital 

Stock account is closed and a new one is opened with the 

amount which the corporation originally received for the 

stock superseded by the new issue. 

The objection to this method is that by it a portion of surplus 
is made part of the stated capital of the corporation and thereby 


made definitely unavailable for dividends. 


Change from Par-Value to No-Par Stock (Plan 2).—The en- 
tries under the second plan for recording this change from par-value 
to no-par stock would be as follows: 

Gapital Stockh Areas Nat tahe Jeeta stds tT SLs es hey Que ser « $100,000 

MOG ania LOCK agepos Sere cb Mhyseua iy SA eskd cee aspen sp Ss $100, 000 
Recording the cancellation of the former issue of capital 
stock, and closing the former Capital Stock account pursuant 
to charter amendment recorded on page .... of the minute 
book, and opening a new Capital Stock account which is cred- 
ited with 2,000 shares of no-par stock issued in exchange for 
the old. 

The theory underlying this plan is that the new stock exactly takes 
the place of the old, and that the fact that a total premium of $25,000 
had been received on the old does not enter into the case, the premium 
having gone into Paid-In Surplus. The argument applies especially 
to a corporation which has sold its stock at a premium but which now, 
due to the declaration of large but, under the laws of its state, per- 
missible dividends, has no surplus against which to charge the pre- 
mium formerly received. In such a case the entry under the first 
method would show an impairment of capital at the very start, 
although the declaration of dividends involving the premium did not 
impair capital since par had been received for the stock. 
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The second method, in such a case, seems immeasurably better 
than the first. The charter amendment creates new conditions, and 
it is only proper that the equivalent legal conditions should be applied 
to the record of these new conditions. 


Change from Par-Value to No-Par Stock (Plan 3).—A com- 
promise plan has been suggested, whereby the first method would be 
used in all cases in which a surplus existed against which the pre- 
mium might be charged. Under this plan, if the surplus was insuff- 
cient to cover the entire amount of the premium, whatever there was 
would be cancelled; so that the amount of the credit to the new 
Capital Stock account would be the par value of the original stock 
plus the amount of any premium still left in the company’s possession. 

As in the case of the first method, it might be objected here that 
a portion of surplus is made part of the stated capital of the corpora- 


tion, and thereby definitely and permanently rendered unavailable for 
dividends. 


Increase or Reduction in Authorization.—Since, in dealing 
with stock of no par value, the amount of the authorized capital stock 
is not set up, no entries, save in memorandum form, are needed to 
record an increase in the number of shares authorized for issue. The 
same thing is true in case of a reduction in the authorized number of 
shares, unless to accomplish the reduction it is necessary to call in 
and cancel outstanding stock because there is more stock outstanding 
than is authorized after the reduction. In the latter case the methods 
laid down in the discussion of reorganizations would be followed. 


No-Par Treasury Stock.—tThe principle followed in the ac- 
counting for par-value treasury stock*+ required such stock to be 
carried on the books at par in order that it might properly be offset 
against the total issued stock (which is also carried at par), because 
the repurchase of a corporation’s own stock is practically, though not 
from the legal standpoint, a temporary reduction of the capital 
liability. Applying this same principle to no-par stock, treasury stock 
should be entered on the books at the price at which it was originally 
credited to the Capital Stock account. Or, as suggested later, where 


® See Chs. 119-123. 
4See Ch. 52, ‘‘Par-Value Treasury Stock.” 
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it is difficult and perhaps impossible to determine the price at which 
the particular stock was originally issued, it may be entered at the 
average selling price, or at its book value less the earned surplus. 

Stock of no par value, like par-value stock, may be repurchased 
by the issuing corporation at a price differing from that at which 
it was originally issued. If it is repurchased above that price, the 
difference will be a reduction in the surplus available for dividends, 
and will be debited to Surplus account just as in the case of par-value 
stock. It is especially necessary in the case of no-par stock to 
exercise great care to see that the contributed capital is never en- 
croached on in distributions of surplus through dividends; and care- 
ful entries of the purchase price of treasury stock are vital on this 
account in order that the Surplus account as well as the Capital Stock 
account may reflect the true conditions. _ 

No-par treasury stock repurchased at less than its original or 
average sale price must, in the same way, be carried on the books at 
the sale price in order that the Capital Stock account may, after the 
balance in the Treasury Stock account has been offset against it, 
show the amount received for the stock which is outstanding. The 
difference between the sale price and the repurchase price, or discount 
at which it was rebought, may, as in the case of par-value stock, be 
credited to Contingent Profit on Treasury Stock,® or may bé con- 
sidered as creating a paid-in surplus. 

As intimated above, if different blocks of no-par stock are issued 
at various prices, the Capital Stock account at any time divided by 
the number of shares then outstanding gives the average issuance 
price of all stock. In the case of the Green Mountain Mining Com- 
pany this value was $36.70. There are those who favor bringing 
treasury stock into the books at this figure. Also the stock might be 
brought on the books at its book value less the earned surplus. In 
either case, however, more unissued stock ® might later be sold at a 
price which would result in still another average of book value, so 
this method does not stabilize book entries as it might seem to do; 
and whether such average or book values should be used in the deter- 
mination of the effect on surplus of the repurchase of stock, or 
whether for this purpose one should use the price at which the par- 
ticular shares reacquired were issued is a debatable point which will 


5 Ch. 52, “Par-Value Treasury Stock.” | : 
oT this gerticuiat example the full authorized amount was issued. 
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probably not be finally decided until the courts pass on some case 
of impaired capital. 

The entries for the sale of no-par treasury stock will be made in 
the same manner as for the sale of par-value treasury stock, except 
that the credit to Treasury Stock account will always be the amount 
at which the stock sold is carried in that account. 


SS eae ae 


CHAPTER 55 


MISCELLANEOUS STOCK TRANSACTIONS— 
ACCOUNTING 


Organization Expenses.—Three courses are open for handling 
the costs of organizing a new company. They may be (1) carried 
permanently on the balance sheet as an asset, (2) written off gradu- 
ally over a period of years, or (3) charged off in the period in which 
incurred. The past practice has been to charge them off as rapidly 
as possible, because if carried as an asset they add nothing to the 
strength of a financial statement. 

Federal income tax regulations, however, do not allow the deduc- 
tion in determining the amount of taxable net income of certain 
expenses of organization, including attorneys’ and accountants’ 
charges, incorporating expenses and fees, promoters’ services, under- 
writing expenses, etc. For this reason, while invested capital was 
a factor in determining the amount of profits taxes it was wise to 
carry the organization expenses permanently on the books as an 
intangible asset. Now that there is no longer any reason for showing 
in the balance sheet an item which adds nothing to the financial stand- 
ing of the corporation, it is probable that accounting practice will 
swing back to the former plan of charging such expenses off. 

At the same time, if the expenses of organization amount to more 
than, say, $500, it is hardly just to charge the entire amount to Profit 
and Loss at any one time. Such expenditures are essential to the 
creation of a corporate business, and the first year receives no more 
benefit from them than the fifth, sixth, or any other. It would there- 
fore seem more equitable, so far as the statistical feature of bookkeep- 
ing is concerned, to write such costs off over a period of years. 

Theoretically this period should be the entire life of the com- 
pany, but in order to get rid of an undesirable asset and at the same 
time not overburden the Profit and Loss account of any one year, 
the management usually elects to charge the organization expenses off 
over a comparatively short period of time. Five years is often 
considered a suitable period for this purpose, in which case one-fifth 
of the total amount should be charged off each year. 
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Expenditures of this nature may be carried in an account styled 
“Organization Expenses,” the analysis of which follows: 


ORGANIZATION EXPENSES 


Debit: Credit: 


With the cost of all organization ex- At the close of each month or fiscal 
penses, such as attorneys’ and account- | period, as the case may be (depending on 
ants’ fees, incorporating expenses, pro- | whether or not a monthly operating 
moters’ services, underwriting expenses, | statement is made), with the proper pro- 
EUG; portion of the debits to this account 

based upon the length of time over which 
the organization expenses are to be 
spread. 


The balance of this account when so handled is a deferred ex- 
pense and represents that part of the organization expenses which 
have not yet been charged off. 


Commission on Sale of Capital Stock——Commissions paid on 
the sale of its capital stock are of common occurrence in the promo- 
tion and organization of a corporation. They are usually: debited to 
Commissions on Sale of Capital Stock account, which is good practice 
as it is frequently desired to know quickly the amounts of commission 
which have been paid. 

Such commissions are often charged directly into Organization 
Expenses account, but whether they are carried in that account or in 
an account by themselves, the same procedure is applicable to them 
as is suggested above for the handling of organization expenses. 

The payment of such commissions with capital stock creates no 
unusual bookkeeping entries. If they are paid by the issue of original 
stock, Commission on Sale of Capital Stock account (or such other 
account as commissions may be charged to) is debited and Capital 
Stock or Capital Stock Unissued is credited. Just as the entry for 
commissions paid in cash would be: 


Commissions (or Organization Expenses) 
To Cash 


so the entry for commissions paid in stock would be: 


Commissions (or Organization Expenses) 
To Capital Stock Unissued (or Capital Stock) 


—— 
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Payments of these items made from treasury stock are credited 
to Treasury Stock or Donated Stock, as the case may be. 


Payment of Salaries in Stock.—Not infrequently the salaries 
of managers and officers of corporations during the organization or 
experimental period are paid wholly or partly in stock. The procedure 
is not improper under suitable conditions, and the entries are simple. 
It is in effect a payment of salaries in cash which is returned as pay- 
ment for stock. Such stock salaries might be paid monthly if so 
agreed, but even when based on monthly instalments, they are usually 
allowed to accumulate till the end of the year or longer before the 
stock is issued. 

If the stock is not issued immediately and it is desired to set up 
the expense and the liability on the books, a debit at each pay-roll 
date will be made to the proper salary account and a credit will be 
made to the account of the individual or to Subscriptions to Stock 
account, depending on how the transactions have originally been 
handled. When the stock is issued the account of the individual or 
Capital Stock Subscribed will be debited, and Capital Stock, Capital 
Stock Unissued, or Treasury Stock will be credited, again depending 
on the manner in which such transactions are being treated on the 
books. 

If the stock is not taken at its par value, the salary account is 
debited at the agreed amount, and any excess over par is credited to 
Premium or to Surplus, or any deficiency below par is debited to 
Discount on Stock or to Surplus. 


Payment of Other Debts in Stock.—There is no objection to 
the liquidation of any debts by stock, so long as the capital is not 
impaired, by so doing, i.e., so long as a fair equivalent is received 
for the issued stock. An existing mortgage or even a loan or current 
debt may be cancelled by means of a stock issue, provided the creditor 
is willing to accept it as a substitute for cash. Dividends, as discussed 
in a later chapter,! are frequently paid in stock, such dividends being 
known as “stock dividends.” 


Payment of Debts in No-Par Stock.—When any debts are 
paid in no-par value stock of the debtor corporation, whether these 
are for organization expenses, commissions, salaries, mortgages, or 


1Ch. ror, “Payment of Dividends.” 
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any other item whatsoever, the amount of the debt which is cancelled 
by the issuance of the stock is the amount which is received for the 
stock and is consequently the amount which should be credited to 
Capital Stock account. If this rule is kept in mind, such transactions 
handled with no-par stock will offer no difficulties whatsoever. 


Purchase and Sale of Stock of Other Corporations.—W hen 
stock of another corporation is purchased, such stock is not treasury 
stock of the corporation which acquires it. Stocks and bonds of one 
corporation held by another constitute an asset of the second corpora- 
tion, and on its books they should be carried at cost if they are made 
for the purpose of investing surplus funds. If the business of the 
purchasing corporation is, however, the purchase and sale of securi- 
ties, it may choose to value such assets on the inventory basis of cost 
or market, whichever is lower. If the purchase is made with the 
object of securing a controlling interest in some competing concern 
and the effort is successful, we have a holding company which may 
carry the investment at cost or may bring to its own books its share 
of the net worth of the subsidiary. 

It would be beyond the scope of this work to discuss the handling 
of such assets by an investment house, or investment trust, but it 
may be said that the underlying principle is the same as that of any 
Merchandise Purchases account. Other companies, however, enter 
stocks and bonds purchased for investment in an account headed 
“Investments,” or “Stocks of Other Companies,” or some other dis- 
tinguishing caption. If bonds are included in the purchase, the 
account may be headed “‘Securities of Other Companies,” or “Stocks 
and Bonds of Other Companies.” If both stocks and bonds are 
owned, it is often advisable to open two separate accounts, or when 
the amounts are large to open an account for each kind, stating the 
name of the company in connection therewith, as “Stock of American 
Bridge Co.,” “U. S. Steel: Bonds,’ etc. 

Purchase of the asset described by the title of such an account 
would be debited to it at cost. When the asset is sold, this account 
would be credited with that original cost, any profit being credited, or 
loss being debited, to Profit and Loss, or to a special account with 
distinctive title, as “Profit and Loss on Sale of Securities,” which is 


closed into the general profit and loss account at the close of the 
fiscal period. 
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Entries for Purchase and Sale of Stock of Other Corpora- 

tions.—To illustrate the entries involved, assume that the American 
Trading Company has purchased $300,000 par value of stock of the 
Baldwin Mercantile Company for $270,000, or at $90 per share. It 
now disposes of $40,000 face value of this stock for $50,000.° Since 
the 400 shares so sold cost, at $90 per share, only $36,000, the Ameri- 
can Trading Company has netted a profit of $14,000 on the sale. The 
following entries are required: 


Stocks of Other Companies (or Stock of Baldwin Mercantile 
Company) pa ay Omid CS «bys SE ee SUS 2: $270, 000 
ARan( Coc FOS Oe oo POSS Ee le Pe Te ee $270,000 
For purchase of $300,000 par value of stock of the Baldwin 
Mercantile Company. 


(21S 1p ee eee ces hem Sone So enin ieaskecs cose naas 88 $50,000 
Mo Stockstoi<Other Companies. .2...62- ese. eet ee $36,000 
Proutaand toss syst eis weet. liad ct. a Le Moonie 14,000 
For sale of $40,000 par value of stockiof the Baldwin Mercan- 
tile Company. 


Exchange of a Corporation’s Own Capital Stock for Stock 
of Other Corporations.—In cases where.the purchase of securities 
in other corporations is sanctioned by statute or by charter, the man- 
ner of making payment is usually left to the contracting parties. The 
stock of another company, instead of being purchased for cash, might 
therefore, if the state laws permit, be obtained in exchange for the 
stock of the acquiring company. 

To illustrate the entries when this is done, assume that the Dela- 
ware Manufacturing Company has been organized. with a capital 
stock of $1,000,000, comprising 10,000 shares of the par value of 
$100 each, of which 1,000 shares have been subscribed and paid for 
in cash. Additional stock of the company has been disposed of as 


follows: 


I. 3,000 shares in exchange for 2,500 shares of stock of the 


Hudson Manufacturing Company. 
2. 1,000 shares in exchange for 1,200 shares in the Superior 


Textile Company. 
3. 1,000 shares in exchange for 1,000 shares in the Ellis Cloth 


Company. 
4, 1,000 shares in exchange for 500 shares of the Southern 


Cotton Company. 
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Unissued:Stockorli. . to. aso). toceiee dite eens $1 , 000, 000 
‘To, Capital Stock Authorized. ae et eee $1,000,000 
The Delaware Manufacturing Company is incorporated . 


with an authorized capital stock of $1,000,000. 


Cashews 5 ic ciodttnt- ccd aiiecnde cable eigen Maas abier oe $100,000 
‘Lo Unissued Stocks =.q: ncteccttetee ene eeeie er oe $100, 000 
For 1,000 shares of stock sold for cash to the following 
persons: (Names stated). 


Stockstof Other, Companies 5 ge Mugs ieee eye eas I $300, 000 
FEO DISSUEC? SCOCK: ricci oe a) acme aie iatencie tee letaveisie aac ets $300, 000 
For purchase of 2,500 shares of the Hudson Manufactur- 
ing Company in exchange for 3,000 shares of this Com- 


pany. 


Stocks of'Other Companies? #2... 2 o. ae cee ra $100,000 
fo Unissued:Stock:..a te op Sera teabas vege i iis $100,000 
In exchange for 1,200 shares of the Superior Textile Com- 


pany. 


Stocksiof Other Companies ait sud <ssieus eaicgsie tener ens chee, oct $100, 000 
Lo: UnissuedStock.ct.ccciste 2 senicls coltet ee ce erie ates $100,000 
In exchange for 1,000 shares of the Ellis Cloth Company. 


Stocks of Othen Companies. 1).).9590. 44 een. le ere $100, 000 
‘Tor Unissvied Stoche..c. > wast jad sad “Feu eicie aan 
In exchange for 500 shares of the Southern Cotton Com- $100,000 


pany. 

The last four entries might easily be consolidated. It will be 
seen that the stock has been issued at par and that each lot of stock 
in other companies has been. valued at the par value of the stock 
given for it. The unsold stock, numbering 3,000 shares, the par 
value of which is $300,000, will stand as a debit balance of Unissued 
Stock account until such time as it may be issued. 

If the stock of the purchasing corporation is of no par value, the 
rule set out in the preceding chapter that no-par stock issued for 
tangibles is considered as being paid for at the value of the tangibles, 
would apply. In the above examples of par-value stock, the issuing 
corporation usually considers its stock worth par. The stock pur- 
chased is consequently bought at the par value of the stock issued 
therefor. When no-par stock is issued for stocks of other corpora- 
tions, the value of the stocks bought is determined and the following | 
entry made for the value thus determined: 


Stocks of Other Companies 
To Capital Stock 
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Bonuses Paid in Stock.—Stock given as bonuses is issued with- 
out any direct consideration, and as an extra inducement to purchasers 
or as a reward for faithful services, etc. Such issues are not neces- 
sarily improper as they directly benefit the corporation by promoting 
the sale of bonds, preferred stock, or other securities. Bonuses given 
to employees as a reward are usually considered as additional com- 
pensation for services, but stock given as a bonus in the sale of 
bonds or other stock, is apparently given away and there is no direct 
consideration that can be entered on the books. For this reason such 
bonuses are usually given out of stock which has once been issued for 
value and has been donated to the company. 

The stock bonuses are charged to a Bonus account at their par 
value. Thus, if $10,000 face value of common stock is given from 
treasury stock as a bonus to the purchasers of a like amount of 
preferred stock, the entry would be as follows: 


Lon DomatedsStockisnmm ters ste iiarstocitelef ett ceersais Gee senator $10, 000 

For roo shares of donated common stock given as a bonus with 

too shares of preferred stock sold at par. 

Bonus account may thereafter be treated as part of the organiza- 
tion expenses which, as stated earlier in this chapter, are generally 
written off over a period of years, or may be closed into Donated 
Surplus on the theory that the surplus so accumulated has furnished 


the bonuses. 


enonTs pa ; rAd ! ae Pe OWN Oa w AeA kn dhe 8 OY i 

. “y ee 
ae bree; xi esasiiod &5 notly Ho? —.As0t8 at BIBT Be of 
eT avast oT Qt teparre: spiabetti BTS BRA bus inlisyabtertos loot yng HO 
EOI Jolt sae eohedd dome” 5) gostei. List aot: ‘bieW97 £25 o> 
agen mreertey ete yededi ot Mgnad yirownib vod) PR oqo Tqint lita” 
tov vy asrmaotl eatiti2e2 title 70 aoe ber rong abt od 10 Stax: ort 
“rite Ly neitibbe | eo bo shades: dbstsets Stn Hrsior s 4s zosyol fein of 
to sine oi ® i HEU & we nrovig Avot4 tert Sarre 101 .Aitserted: 
tooth noadiestodltdone yews novry anita at ioe mstto, 10 shpat 
lowe bent diel HT 2x00 gilt aft eastres sd neo deli neiis eben 
tol bditeci s9cct dono eod doitar 3 soot do, Wo nevty vllaven sib esepnod. 
> as a hs yee wht a berscob need est bag sulgy ® 
18q tied) + urocad annotl p at begrarls ois & wigiod jlooie sf T ‘¥ 
mort ere. Ki docte nomrno> To snhey 261 ooo.o1k ti andl s ‘oho 
be teens fll tnseaifanep od! a ebred 2 ag Avoje yest: 

:ewollo? es od ible uaa otlt lows ber sat eags 


eaeeron « iid 


bye wp ae . SNe tiaaite oi - MOE betagcod of 
Hite tudlod i at iy" “iy + aoe weathers y ees 16 evince oor wt 
Thi eee “704 Ih bhoa door boaglurg de, cone oon * 


oxi ott “Y tay 26 bosiner} Yul Jeera yon iio DIB austiodl a 
Uleanay S38 ,totqnds atch wri rothee beste 25 cdoidy avery x9 fro 
botsnotl olin, heenlo sd Yat 7O .AuREY Te hoitacq & T9y0 Ho croatia ie F 
hodlaitvinst td Wtatenitt on Oe “eusk tise oft teil} yao oft} asl n0 easly 


' _aaetitiod a — 
oe wi ine stints 


ars, the bare 


* , Ss LD 
tay ce ot tL tistuded P 


i Wl Dar wale, thir 
mar etGthe iseqed five’ 
nines? the (a4 fries, : 

12 4tuck,. the isstulaige 

| rat The stack pure’ 

dently bourke at the swt Qalnt at thie Stock assued 

lO-paur stock 1s’ issuer! 1 fo shod! s Ob ather car Bora 

t the stocks hougiit is detepatnest arct tire follow ita - 
rele ¢ (Nus determined, ‘ 


nswiers its x ock.. Werth 


a 
>= 


Stacks of Other ‘Coheed 
re C ‘apital Stock’ ; 


‘<- 5 


wtieey P co ‘ 
“Sy poe A rar i 
st ui & x a 
<_ uP i a 4 
pale ee 


CaN 4 ‘ 
nie 


¥ we 


yn" eke ’ 
a eae 

4 a ae - 
. A we 
Hipae 

: ra , ca 

; es . ‘ 


: a! t 


VI TAR, 


, 
m 
4f 


zavon au aavoa arésoiioD % 


(Ae 


a 
We 7 : 


bs > ~“¢s : 


CHAPTER 56 
BOND ISSUES 


Nature of a Bond.—The general distinction between the stock 
of a corporation and its bonds is very clear. Stock represents owner- 
ship in the corporation—bonds a debt owing to the corporation: The 
stock certificate, as an instrument, evidences the fact that the party 
whose name appears upon it is a stockholder of the issuing corpora- 
tion. The bond evidences the fact that the owner is a creditor of the 
issuing corporation. It is the corporate promise to pay. Dividends 
on stock may never be paid from capital; bond interest may and must 
be if the profits are not sufficient for the purpose unless the deed 
of trust under which the bond is issued otherwise expressly provides. 

Preferred stock is frequently issued with some of the attributes 
of a bond—as a sinking fund for its redemption. Also bonds are 
occasionally issued with some of the rights of stock—as participation 
in profits, or some measure of voting power. Also nondescript securi- 
ties are sometimes issued that are neither stock nor bonds. The gen- 
eral distinction holds, however, that a bond is a promise to pay and 
the stock certificate is merely an evidence of the ownership of stock. 

When a corporation borrows money, its indebtedness may be evi- 
denced by either notes or bonds. If the amount borrowed is small, 
or if it is borrowed in a single sum or from a few persons or for a 
‘very limited time, notes, not differing in form from those of an 
individual, are usually given. If, however, the amount is large 
and obtained froma number of people, and especially when the term 
is long, extending over a period of years, the corporate obligation is 
usually evidenced by bonds. 

The difference between the ordinary corporate note that is sold 
to note brokers or discounted at banks, and the bond of the same 
corporation, is usually clearly marked. Both are promises to pay 
money, but the phrasing of the bond, and of the short-term note, 
which is but a form of bond, is usually more formal than that of the 
ordinary “bankable” note. Also the corporate bond must be executed 
under seal while the corporate note need not. Also bonds are almost 
always issued under a formal deed of trust that states the conditions 
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of issue and, in the case of mortgage bonds, specifies the property by 
which their payment is secured. Also, while the total amount 
borrowed when bonds are employed is usually large, the individual 
bonds or short-term notes by which the total indebtedness is evidenced 
are of comparatively small face value—usually $100 to $1,000. 

A bond issue consists of a number of bonds which, while they 
may vary as to denomination, and some may be registered and some 
unregistered, are all of like general tenor, are issued under one deed 
of trust, and, if secured, are all secured on the same property and 
equally secured unless otherwise expressly provided. 


Constitutional and Statutory Provisions Affecting Bond Is- 
sues.—The power of a corporation to borrow money is one of its 
implied powers and exists without being expressly granted by charter 
or statutes. In the absence of restraining laws, a corporation may, 
therefore, issue corporate notes and bonds to any desired amount. 

In many states, however, constitutional or statutory provisions 
are found directly limiting or otherwise affecting the common law 
right of corporations to borrow money or to incur debt, particularly 
by the issue of bonds, and in a number of states statutes prohibit the 
directors from issuing bonds until authorized thereto by a prescribed 
majority of the stock. Special provisions as to the conditions of bond 
issues are also found in some states. 

The constitutional provisions affecting the issue of bonds are, asa 
rule, confined to the provision that bonds shall be issued for value 
only and, emphasizing and extending this, that any fictitious increase. 
of indebtedness shall be void. 

Statutory provisions limiting the amount of corporate indebted- 
ness are of various natures. Thus in Minnesota, Kentucky and some 
other states, the maximum corporate indebtedness that may be in- 
curred must be stated in the charter. In Illinois, Ohio and some other 
states, the total aggregate of the corporate indebtedness must not 
exceed the total amount of the stated capital or capital stock. In 
other states, as Nebraska, the corporate indebtedness must not exceed 
two-thirds of the capital stock. : 

Provisions requiring the assent of a specified majority of the 
stockholders before bonds may be issued, vary as to the size of the 
required majority. Thus in California, New York and some other 
states, a bond issue must be authorized by the consent of two-thirds 
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of the stockholders. In Alabama, Missouri, Pennsylvania and a 
number of other states, it may be authorized by a mere majority of 
the voting stock. In Ohio the written assent of not less than three- 
fourths of the stockholders, representing not less than three-fourths 
of its paid-in capital stock authorizes the issue of bonds to an amount 
not exceeding one-half of the paid-in capital stock. The notice that 
must be given for stockholders’ meetings to authorize bond issues is 
also frequently prescribed by the statutes. 

In some few states, specific provisions exist as to the selling price 
of bonds, as in Wisconsin where the true value of the money, labor 
or property received for bonds must be at least 75% of their par 
value. 

The special provisions as to the conditions of bond issues found 
in some states, as in Louisiana, New Mexico and New Jersey, are of 
varying nature. Thus in Ohio the statutes expressly authorize the 
issue—under proper procedure—of bonds convertible into stock; in 
Delaware, Virginia and Nevada bondholders may be given the right 
to vote and in case of default in principal or interest may be given all 
the rights of stockholders. 


Form of Bonds.—In form the bond is a promise to pay a cer- 
tain sum of money to bearer, to order, to holder, or to a named person 
at a specified time, with interest payable at the rate and at the times 
set forth. Any other important details of the issue of which it forms 
a part may be set forth on its face, and the bond refers to the deed of 
trust, if any, in which its conditions are stated in full. 

The usual arrangement and contents of the bond are as follows: 


1. Promise to pay the face value of the bond to bearer or to 
the party in whose name the bond is registered at a speci- 
fied time and place. 

2. Promise to pay interest on the face value of the bond at the 
specified rate and at the times and place, or in the manner 
set forth. 

3. Description of the bond issue, giving number of bonds and 
amount or amounts, where bonds of different denomina- 
tion are issued under one deed of trust, the numbers of 
each denomination being specified. 

4. General statement of and reference to the deed of trust 
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by which the conditions of the issue, save as set forth in 
the face of the bond, are to be determined. 

5. Redemption provision, including statement of sinking fund, 
if any. 

6. Requirement that bond shall be certified by trustee before 
it becomes obligatory upon the company. 

7. Statement as to conditions under which the title to bond 
may be transferred. 

8. Testimonium. 

g. Signature, including seal. 


Other conditions of special importance may and frequently are 
brought onto the face of the bond—such as the company’s responsi- 
bility for certain specified taxes, or the conversion rights of the 
bond, if such exist. 


Negotiability of Bonds.—A bond payable to order, or bearer or 
holder is a negotiable instrument, and this in spite of the fact that it 
is executed under seal. Bonds of this nature are “intended to pass 
by manual delivery, and to have the qualities of negotiable paper, and 
their value depends mainly upon this character. Being issued by 
states and corporations, they are necessarily under seal. But there 
is nothing immoral or contrary to public policy in making them 
negotiable, if the necessity of commerce require that they should 
be so... . That these securities are treated as negotiable by the 
commercial usages of the whole civilized world and have received 
the sanctions of judicial recognition, not only in this court, but of 
nearly every state in the Union, is well known and admitted.’’! Hence 
if such a bond is in due form and is purchased for value and in good 
faith, the purchaser is protected against any defense set up by the 
corporation and against any claims of previous owners. 

The ownership of such a bond passes by delivery of the bond 
and if the bond is lost or stolen, title will pass to any subsequent 
purchaser for value in good faith. This is also true of the usual 
“bearer” interest coupon. 

Where the easy negotiability of a “to bearer’ bond is not desired, 
such bond may usually be exchanged for a bond registered as to prin- 
cipal or as to both interest and principal. When thus registered, own- 
ership passes only by assignment, and the danger of loss by theft or 


1 Justice Grier, in Mercer County v. Hacket, 1 Wall. (U. S.) 83, 95. 
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otherwise is greatly lessened. The subject is discussed in a later 
chapter.” 


Maturity of Bonds.—The maturity date of bonds is stated in the 
deed of trust and also on the face of each bond. Frequently a redemp- 
tion clause in the deed of trust and on the face of the bond provides 
for an earlier maturity date, usually at the option of the corporation. 
Also the deed of trust usually provides that if any instalment of inter- 
est is not paid when due and the default continues for some specified 
length of time, the principal of the bond is thereby at once matured. 

The time for which bonds run varies greatly. Short-term notes, 
payable in one or two years are not uncommon. On the other hand 
bonds running 50 to 100 years or more to maturity are frequently 
found. Thus the American Water Works'and Electric Company, 
Inc., 6% gold debentures issued in 1925 are due in 1975; the National 
Power and Light Company’s 6% gold debentures issued in 1926 
mature in 2026; the Commercial Cable Company’s First Gold 4’s 
mature in the year 2397; and the Public Service Corporation of New 
Jersey has outstanding an issue of “Perpetual 6% Certificates,” which 
are not really bonds as they are without maturity or redemption date. 

Industrial bonds are usually for short terms, seldom running over 
25 or 30 years, public utility bonds seldom go above 50 years, and 
most of the longer term bonds—up to 100 years or more—are found 
among the railroad issues. ; 


Denominations of Bonds.—Bonds are issued in varying de- 
nominations. In former years they were almost invariably of large 
denominations—at least $1,000. The larger clientele made possible 
by a smaller face value has, in recent years, brought out many bonds ~ 
of smaller denomination. One hundred dollars is the lowest face 
value usually issued, but the $50 bonds issued by the government 
during the period of the Great War are still remembered, and an 
occasional “baby bond” of $25 or $50 face value is even now issued 
where for some reason an appeal still wider than that of the $100 


bond is desired. 
As to the advantage of the smaller denominations, Dr. Dewing 


says :3 


2Ch. 58, “General Classification of Bonds.” 
3 Financial Policy of Corporations, Rev. ed., p. 82. 
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Corporations object to the issue of bonds of small denomination be- 
cause of the additional expense and the greater clerical labor in attending 
to their interest payments. This slight expense is of inconsiderable im- 
portance compared with the advantage to the corporation of a wide dis- 
tribution of its securities among small investors. Such distribution not 
only insures a wide market in case of the issue of new bonds, but also 
makes less probable the quick depression of the market price because of 
some sudden increase in the floating supply. It may be said without 
hesitancy, that the advantage arising from the higher selling price of the 
bonds, because of their smaller denominations, many times offsets the 
increased initial cost and that, moreover, the advantage of a steadier 
market which comes with small holdings more than offsets the increased 
expense in caring for the interest payments. 

Bonds secured under the same deed of trust are commonly issued 
in different denominations. Thus the Baltimore and Ohio Railroad 
Company, Southwestern Division, First Mortgage Gold Bonds sold 
in the early part of 1925, were in denominations of $500 and $1,000, 
while the American Water Works and Electric Company, Inc., of 
Virginia, a large holding company, issued $8,000,000 of bonds in 
the latter part of 1925, with denominations of $100, $500, $1,000 and 
$10,000. 


Bond Interes..—interest on bonds is almost invariably paid 
semi-annually. The dates of payment are scattered throughout the 
year, payments in January and July predominating. Out of 500 stock 
exchange bonds, taken alphabetically, both railroad and industrial, 
34. 1/5% had January and July as their interest dates. The next 
most popular interest months were March and November, 17 2/5% 
having selected these months. The matter is one to be decided by the 
convenience of the company issuing the bonds, as the actual dates 
_ on which the interest is paid but seldom carry material weight with 
the investor. 

The rate of interest paid on bonds varies with the times, the 
nature of the bond, the strength of the issuing company and the price 
at which the bonds are to be sold. On the present market—1927— 
a good 5% railroad bond should sell at or above par, an industrial 
bond of the same rank might have to carry 6% to bring the same 
price. At the time of the World War, the interest rates on bonds 
were materially higher. 


Selling Price of Bonds.—Unless prevented by statutory enact- 
ment, or the laws against usury, bonds may be sold below par if 
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necessary. In most of the states there are provisions that bonds may 
be issued only for value actually received, but in the absence of some 
more specific limitation, bonds may still be issued below par if in 
good faith. In some few states more specific provisions exist. 

The sale of bonds below par by the issuing corporation may, how- 
ever, constitute an infraction of the laws against usury. Thus, if a 
5% bond of the face value of $1,000 be sold for $500, the rate of 
return on the money thus loaned is over 10%. If, then, this exceeds 
the legal rate of interest in the state in which the sale was made, the 
transaction is usurious and illegal, and for this reason the original 
purchaser, or subsequent purchaser, knowing the conditions, might be 
unable to enforce payment of his bond when due. This could not, 
however, be the case if the bonds were in the hands of an innocent 
holder for value, nor in states in which the statutes are silent as to 
usury, nor in states where bonds may by statute provision be sold 
below par, nor in states where corporations are not allowed the 
defense of usury, as is the case in New York and some other states. 


Investment Value of Bonds.—If bonds are purchased at par, the 
return on the investment is the exact interest paid on the bond. If, 
however, bonds are purchased either above or below par, the interest 
rate obviously does not measure the return on the investment and the 
determination of the actual return on the money invested becomes 
somewhat difficult. 

Thus, if a $1,000 bond due in ten years and bearing interest at 
the rate of 5%, is purchased at $900, it is obvious that the direct 
interest on the investment is considerably in excess of 5%, amounting 
to 5 5/9%. In addition to this, when the bond is paid at maturity, 
its full face value of $1,000 is received, giving a further return or 
profit of $100 on the original investment. 

On the other hand, if the bond is purchased at a premium, say 
at $1,100, the direct interest returns are but 4 6/11%, and on the 
maturity of the bond the purchaser receives but $1,000, which is $100 
less than the price he paid for his bond. There is, therefore, a double 
loss—a material reduction of the rate of interest and a direct loss of 
principal. 

A rough approximation of the returns on the investment when 
bonds are purchased at a discount or at a premium, may easily be 
made but for exact results—which are required in the case of large 
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investments—the calculations are too involved and laborious to be 
practical. For use in such cases bond tables are employed from 
which the actual investment value of any ordinary bond, whether sold 
at a discount or at a premium, may be found at any period of its life. 


As Between Vendor and Vendee.—A bond, as a negotiable o 
a quasi-negotiable instrument, is not—in the hands of another party, 
if purchased in good faith—subject to the defenses that might be 
effective between the original parties. Thus bonds might be issued 
to pay for property necessary or desirable for the corporate opera- 
tions. Should the title gained by the corporation later prove worth- 
less, the bonds might—in the hands of the party from whom the 
property was purchased—be successfully fought on the ground of 
failure of consideration. In the hands of innocent purchasers, for 
value, the defense would be unavailing. 

In practice, “the courts go very far in protecting bona fide holders 
of corporation bonds, and will uphold and enforce such bonds under 
nearly all circumstances. The defense that the bond was issued below 
par does not avail as against bona fide holders.’’* “Negotiable bonds 
of corporations payable to bearer, are intended to pass from hand 
to hand in all the money markets of the world. It is the understand- 
ing of the commercial world that the purchaser of such bonds may 
safely rely on the title evidenced by possession as the true title, and 
that in the absence of fraud or negligence so gross as to justify the 
inference of fraud, the title of a bona fide purchaser for value before 
maturity is unassailable.’°® Even though a negotiable bond were 
stolen, a purchaser in good faith would take title as against the former 
owner.® 

On the other hand, the vendor of a bond does not warrant the 
legality of the issue nor in any way guarantee payment of the bond. 
All he undertakes is that so far as he has knowledge the bond is 
legally issued and is what it purports to be, that it has come into 
his hands in due course and for valuable consideration, and that he 
is legally competent to transfer it to the purchaser. In this the bond 
differs from a note, draft or check, which the vendor is held to 
guarantee unless assigned “without recourse.” 

The number or date of issue of a bond does not in any way affect 


ew * Cook on Corp., 8th ed., sec. 766; also Dickerman v. Northern Trust Co., 176 U. S. 
5 Fletcher, Private Corp., sec. 1038. 
® Murray v. Lardner, 2 Wall. (U. S.) 110. 
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its rights of payment as regards the other bonds of the same issue, 
unless expressly so provided by the bond or the deed of trust. Such 
provisions are legal but unusual, and as a rule every bond of an 
issue has all the rights of any other bond of that issue. 

Bonds cannot be paid by the issuing corporation before they are 
due save by consent of the holders, unless there is express provision 
in the deed of trust for such prior redemption, but this does not pre- 
clude their purchase in the open market prior to maturity by the 
debtor corporation. If at the maturity of the bonds, all are not 
presented for payment, the trustee may reserve a sufficient amount 
of money for the retirement of the missing bonds and discharge the 
deed of trust. 


Foreclosure of Bonds.—In case the interest on bonds is not paid 
when due or the principal is not paid at maturity, foreclosure under 
the deed of trust, as prescribed by the deed of trust itself, is the 
usual procedure. The subject is treated more fully in subsequent 
chapters.” 

In case of foreclosure, if the property held under the deed of 
trust is not sufficient to pay the bonds secured thereby, the bond- 
holders as unsatisfied creditors have recourse against the corporation 
for the balance due. 

Suit may be brought by the individual holder on a bond or coupon 
if not paid at maturity, unless prohibited by statute or the terms of 
the deed of trust, just as suit may be brought on a promissory note, 
and this even though the mortgage is not foreclosed. In case of 
judgment, however, no execution may be had by the individual against 
the mortgaged property.’ In some few states, as in New Jersey, 
such suit by the individual holders before foreclosure is forbidden 
by statute. 


7Ch. 57, “The Trust Indenture,’ and Ch. 61, ‘Redemption of Bonds.” 
eee Trust Co. of N. Y. v. Troy Steel Co., 33 N. Y. Misc. 484. 


CD AE tiie 3 / 
THE TRUST INDENTURE 


Deeds of Trust, Trust Agreements——When a bond or short- 
term note secured on property is issued, the due payment of principal 
and each instalment of interest as it falls due is secured by the terms 
of a deed of trust or mortgage, specifying the property on which the 
securing lien is imposed, transferring this property in trust for the 
purposes of the mortgage, and specifying the general conditions under 
which the bonds or notes are issued. 

When the bond or short-term note is unsecured save by the credit 
of the issuing corporation, a trust agreement takes the place of the 
deed of trust, this agreement stating the conditions under which the 
bonds or notes are issued. 

In either case the parties to the trust instrument are the corpora- 
tion by whom the securities are issued and the trustee—usually a 
trust company—who acts for the purchaser of the bonds or notes, 
and in whom, in the case of a mortgage bond or note, is vested, in 
trust, the title to the property by which the bonds or notes are secured, 
and by whom the authenticity of each bond is certified. Occasionally 
two corporations join in the execution of the trust instrument, as in 
the case of the trust indenture issued in connection with the secured 
serial 5% gold notes of the Bethlehem Steel Corporation, issued under 
date of June 15, 1926, where both the Bethlehem Steel Corporation 
and the Bethlehem Steel Company joined in its execution. At times 
also an individual is ioined with the trust company as co-trustee to 
act, in case of necessity, in those states in which the corporate trustee 
might be hampered by the restrictions placed upon foreign corpora- 
cions by the statute law. 


Contents of the Trust Indenture.——The modern deed of trust, 

as is also true, though in less degree, of the trust agreement, is a 

comprehensive and formidable instrument. A brief form of either 

instrument may perhaps occupy 20 pages of printed matter. From 

this they run up to 200 pages or more. The deed of trust of March 

I, 1925, for instance, of the International Paper Company, securing 
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its refunding mortgage gold bonds occupies, exclusive of its I1-page 
table of contents, 210 pages. 

The phraseology of the deed of trust is formal and usually follows 
closely adjudicated precedents—this in order to avoid any uncertainty 
as to the judicial interpretation of the language employed. 

The more extended trust instruments usually have a table of 
contents prefixed—not as a part of the trust instrument, nor as a 
necessary feature of it, but purely as a matter of convenience for 
those who wish to refer to its provisions. 

There is naturally a wide variation in the contents of trust inden- 
tures with the conditions of the particular issue. The arrangement 
also varies within much narrower limits. The contents and arrange- 
ment of a deed of trust as given below are fairly typical: 


1. Parties and date. 

2. Preambles—asserting power of company and conditions 
leading to issue. 

3. Full text of bond, coupons and trustee’s certificate. 

4. Statement of compliance with all requirements necessary 
to legalize bonds, including due authorization by directors 
and stockholders. 

5. Consideration and granting clause. 

6. Description of property. 

7. Trust reservation. 

8. Form (description of bond), execution, registration, ex- 
change and issue of bonds. 

g. Covenants of the company. 

10. Sinking fund provisions. 

11. Redemption of bonds. 

12. Release of property under certain conditions from terms of 
indenture. 

+3. Procedure for supplemental indentures to strengthen or mod- 
ify deed of trust as may be necessary. 

14. Remedies on default. 

15. Exemption of incorporators, stockholders, directors and 
officers from any individual liability. 

16. Procedure in event of consolidation, merger, sale. 

17. Concerning the trustee—duties, powers, procedure, exem}- 


tions, liabilities. 
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18. Defeasance clause—possession until default. 
19. Miscellaneous provisions. 
20. Testimonium, signatures and seals—acknowledgment. 


Form of Bond.—The trust indenture gives the full text of the 
bond or note, exactly as it is to appear in the issued security, save as 
to the variable data, as the number of the bond, and its amount when 
bonds of different denominations are issued under the same deed of 
trust, blanks being left for these. 

The language of the bond is formal, it must be executed under 
seal, and it is signed in the company’s name, usually by the president 
or the vice-president of the company, while its seal is attested by the 
secretary, or the assistant secretary. Occasionally the bond or note 
is countersigned by the treasurer of the company. In the case of 
bonds sold in this country by foreign corporations, the signatures 
conform to the customs or requirements of the country to which the 
company belongs. Thus the bonds of the United Steel Works of 
Burbach-Eich-Dudelange, placed in this country in the early part 
of 1926, were signed, both as to bonds and coupons, by two directors 
of the company, and the short-term notes of the Anglo-American Oil 
Company, Limited, also issued in this country in the early part of 
1926, were in accordance with the requirements of the London Stock 
Exchange, issued “under the Common Seal of the Company,” and 
this seal is affixed by the assistant secretary of the company in the 
presence of the second vice-chairman of the company—who is also 
a director, as evidenced by his signature. The coupons attached to 
these notes are signed by the secretary. 

Usually a statement of the general conditions of the bond issue 
appears upon the face of each bond and reference is made to any 
special features of importance, as the provision for a sinking fund, 
the conditions of redemption, the method of transfer and exchange 
when bonds payable to bearer and registered bonds are issued under 
the same deed of trust. Also reference is made in the bond to the 
deed of trust or trust agreement “for-a description of the property 
mortgaged, the nature and extent of the security, and the rights of 
the company, the trustee, and the respective holders of the said bonds 
with respect thereto,” or “for a. specification of the rights of the 
holders of said notes under the same, and the terms and conditions 
upon which said notes are issued.” 
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Form of Coupon.—The form of coupon is given in the trust in- 
denture immediately following the form of bond. The coupon is 
usually signed by the treasurer of the company, though occasionally 
other signatures appear. Blanks are left in the form as it appears 
in the deed of trust for the variable data, as the number and due date 
of the particular coupon, the number of the bond to which it belongs, 
etc. The coupon in its wording is the company’s promise to pay its 
amount, “unless, in the case of callable bonds, the bond hereinafter 
mentioned shall have been called for previous redemption.” The 
coupon also gives the place or places where its payment will be made 
and such other details as may seem of sufficient direct application and 
importance to be brought into its text. A simple form of coupon is 
as follows: 4 


No. 1 $25.00 
On the Ist day of October, 1927, unless the Bond hereinafter referred to shall 


have been called for previous redemption, the Harmon Steel Corporation will 
pay to the bearer at its office or agency in the City of New York, Twenty-five 
Dollars in gold coin of the United States of America, being six months interest 
then due on its Collateral Trust Sinking Fund 5% Gold Bond, No. T 549. 
Joun T. Harris, 
Treasurer 

Certification by Trustee.—Bonds or notes issued under a trust 
agreement must usually be certified by the trustee before they are 
issued. The trustee’s certificate as given in the deed of trust appears 
on the back of each bond, and evidences the fact that the bond is 
one of the issue mentioned in the deed of trust. As a rule, the object 
of this certificate is merely to identify the bond and to prevent over- 
issues. If the trustee certifies more bonds than are called for by 
the deed of trust, he may make himself personally liable for the over- 
issue, but otherwise he incurs no liability whatsoever by reason of 
his certification. 

The certification by the trustee is not part of the bond, though it 
may be required before the bond itself can be considered as issued, 
nor is it in any sense an indorsement of the bond, nor a certification 
of its correctness as to form or subject matter. 

The form of certification as it appears upon the bond or note, 


states: 
T his is one of the bonds described in the within-mentioned indenture, 


oe heey 9b & 6 6, Che © 6 emp gve pane icrhercen ie peer ene, sive ce 


. Trustee 


1For other phrasings of coupons, see Forms 313-322. 
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Or, 


This Note is one of the Notes of the Series designated therein, 
described in the within-mentioned Indenture. 


Trustee 


The bond itself in its terms usually provides for this certification, 
as for instance: “This bond shall not be valid until the certificate 
indorsed hereon shall have been signed by the Trustee,” “This Note 
shall not be valid or become obligatory for any purpose until it shall 
have been authenticated by the certificate of the Trustee under the 
Indenture, hereon indorsed.” 

The trust agreement itself still further reinforces the effect 
of this certification, prescribing in the body of the instrument, that: 


Only such of the Notes as shall bear thereon endorsed a certificate 
substantially in the form hereinbefore recited, executed by the Trustee, 
shall be secured by this Indenture, or entitled to any lien, right or 
benefit hereinunder, and such authentication by the Trustee of any such 
Note executed on behalf of the Corporation shall be conclusive evidence 
that the Note so authenticated has been duly authenticated and delivered 
hereunder and that the holder is entitled to the benefits of the trusts 
hereby created. 


If the notes or bonds issued under a deed of trust or other trust 
agreement with such a provision are not so certified, they are not 
valid even in the hands of one otherwise a bona fide holder, But if 
the required authenticating certificate does appear in due form, 
it renders the bonds obligatory so as to validate them in the hands 
of a bona fide holder. even if they were wrongfully sold or pledged 
by one of the corporate officers for his own benefit.? 


When Bond and Deed of Trust Conflict.—As already stated, 
in the bond itself reference is always made to the deed of trust by 
which it is secured, and in the deed of trust the bond is recited 
in full. The bond by express terms is subjected to the conditions 
of the deed of trust. Accordingly the statements of the bond are 
controlled by the explanations and any non-conflicting conditions of 
the deed of trust. Usually the greatest care is taken to insure the 
exact correspondence of the conditions of the bond and the trust 
agreement that secures it. Occasionally, however, the terms of the 


2 Fletcher, Private Corp., sec. 9094. 
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“a 


bond and of the deed of trust conflict, and in such case, the bond 
being the principal obligation prevails over the trust agreement, which 
is “‘a mere security to insure the performance of that obligation.” ® 
If the deed of trust fails for any reason, the bonds then become 
the unsecured obligation of the corporation and take their place on 
2 parity with the other unsecured corporate debts. 


Granting Clause and Trust Reservation.—In the case of mort- 
gage bonds and notes, the forms of bond, coupon and trustee’s cer- 
tificate appearing in the trust instrument are followed by the granting 
tlauses, including a description of the property conveyed, frequently 
in much detail. Thus the deed of trust securing the first mortgage, 
7% six-year sinking fund gold bonds of the United Carbon Com- 
pany, devotes ninety pages to its description of the property conveyed 
in trust. 

Following this conveyance comes the trust reservation with the 
stipulation that it shall be for the equal protection of all the securities 
entitled to such protection thereunder, as for instance, in the deed of 
trust above referred to: 


In Trust, Nevertheless, subject to the provisions of this Indenture 
for the equal and proportionate benefit, security and protection of all 
holders of bonds and interest coupons issued or to be issued under and 
secured by this Indenture, without preference, priority or distinction 
as to lien or otherwise of any bond over any other period by reason of 
priority in the time of issue, sale or negotiation thereof or otherwise 
for any cause whatsoever, so that each and every bond issued herein- 
under shall have the same right, lien and privilege under and by virtue 
of this Indenture, as if all had been dated, issued, sold and negotiated 
simultaneously with the execution and delivery of this Indenture. 


Or a much simpler provision is that of the following clause taken 
from the trust indenture securing the collateral trust, sinking fund, 
5% gold bonds of the Electrical Securities Corporation : 


In Trust, Nevertheless, subject to the provisions hereof, for the 
equal pro rata benefit and security of the holders of said bonds and 
coupons, at whatever period the bonds may be certified or issued, with- 
out any preference or priority of one bond over another, and also with- 
out preference as between principal and interest. 


“Covenants, Conditions, Uses and Trusts.”—Following the 
trust clause or clauses come the covenants and conditions subject to 


3], & I. C. Ry. Co. v. Sprague, 103 U. S. 756, 761; Miller v. Ratterman, 47 Ohio St. 141. 
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which the notes and bonds are issued and the mortgaged property, if 
any, is held. These have a wide range, varying naturally with the 
conditions of the particular issue. 

Some of the more usual of these covenants and conditions are as 
follows: 


1. Statement of the amount and general conditions of tne - 
bonds. 

2. Procedure for execution, certification and registration, where 
registered bonds are issued, and for delivery of bonds. 

3. Procedure for exchange of coupon bonds for registered 
bonds, or vice versa, when both coupon and registered 
bonds are issued. 

4. Enjoyment of property by mortgagor until default in pay- 
ment. 

5. Payment of principal and interest without deduction for 
taxes, and in “gold coin,” “legal tender,” or otherwise, as 
the case may be. 

6. Payment of all taxes and assessments on property held under 
the deed of trust and, if the nature of the property is such 
as to require it, maintenance of the same in repair, under 
due insurance and free from liens. 

7. Provision for any necessary additional assurances for pro- 
tection of bondholders. 

8. Provision for trustee to enter upon property and conduct 
business without foreclosure under certain conditions. 

g. Sinking fund for retirement of bonds. 

10. Procedure for foreclosure in case of default. 

11. Provision that bonds shall be matured by failure to pay 
interest. 

12. Stipulation that loans, advances, or payments made on 
coupons for account of the mortgagee shall not keep 
such coupons alive. 

13. Waiver of individual liability on the part of any past, pres- 
ent or future incorporator, stockholder, officer or director 
of the company, or of any successor company. 

14. Provision for redemption of bonds. 

15. Provision for discharge of deed of trust. 
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16. Provision for substitution or appointment of new trustee. 

17. Disclaimer of responsibility on part of trustee. 

18. Interpretation of terms used in deed of trust. 

19. Provision that deed of trust may be executed in duplicate 
parts. 


In addition to these common conditions, numerous others are 
employed as dictated by special conditions or a desire to make the 
particular issue attractive. Thus provisions may be inserted for the 
issue of temporary certificates of ownership, or for the replacement 
of destroyed or mutilated bonds, or for discrimination against cou- 
pons detached or assigned before maturity; or for the withdrawal 
or substitution of specified properties or securities, or for the main- 
tenance ofa designated office where “notices, presentations and de- 
mands to or upon the Company in respect of said bonds or their 
coupons may be given or made,” or for the inclusion of “after- 
acquired property,” or for procedure in case of consolidation or: 
merger. 


The Trustee.—The trustee of a corporate deed of trust or a 
trust agreement is almost invariably a trust company. As intimated 
earlier in the chapter, because of the laws limiting the rights therein 
of foreign corporations, in many jurisdictions it is advisable to join 
with the corporate trustee an individual to act as co-trustee. 

The duties of the trustee under a deed of trust are usually more 
numerous and formal in recital than in practice. In most cases they 
are simple and mainly routine. The majority of bond issues are 
paid both as to interest and principal when payments are due, and 
nothing more than the routine procedure is required of the trustee. 
He certifies each bond issued. At times. the recording of the deed 
of trust is made one of his duties. Withdrawals of property or the 
substitution of securities may demand his attention. Mainly, how- 
ever, the recitals ““Concerning the Trustee” are of a negative nature, 
relieving him from any and every responsibility, save in carefully 
guarded contingencies, so long as he acts in good faith. Even when 
the bonds secured by the trust agreement are in default as to interest 
or principal, or other of its provisions are not observed, the trustee 
does not ordinarily have to act until some specified proportion of 
the bondholders—ranging from 10% to 50%-—have so requested 
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and have provided the funds with which to pay the expenses of any 
required proceedings. 

The light responsibilities and many exemptions of the trustee 
under the usual deed of trust are explained by the fact that the re- 
sponsibilities and liabilities of the trustee of a corporate mortgage 
actively supervising the trust established would be out of all pro- 
portion to the compensation ordinarily recetved—but little, if any 
more, than enough to cover the supervising and clerical work in 
connection with the issue of bonds. 


Rights of Individual Bondholder in Case of Default—The 
individual small holder of bonds has but little standing in case of 
default. If he can enlist the cooperation of the required number of 
bondholders and give proper notice and “reasonable opportunity,” 
and offer to the trustee “adequate security and indemnity against 
the costs, expenses and liabilities to be incurred in or by reason of 
such action, suit or proceeding,’ he may then demand proper action 
on the part of the trustee, and if this is refused, but not until then, 
take action himself, “it being intended that no one or more holders 
of the notes or coupons shall have any right in any manner whatever 
to affect, disturb, or prejudice the lien of this indenture by his or 
their actions, or to enforce any right hereunder, except in the manner 
herein provided, and that all proceedings hereunder shall be insti- 
tuted, had and maintained in the manner herein provided and for the 
equal benefit of all holders of the outstanding notes and coupons.” 4 


Execution and Filing of Deed of Trust.—The deed of trust 
is executed with the same formality as a deed of land. It must be 
signed and sealed both by the corporation and by the trustee, and 
be acknowledged before a notary public or other duly authorized 
officer. The corporate signature is usually affixed by the president, 
and the corporate seal is affixed and attested by the secretary. The 
acknowledgment is also usually made by the president of the corpo- 
ration, but is of equal force if made by the secretary, treasurer, or 
any other duly authorized executive officer. It is immaterial whether 
the deed of trust be executed within the state in which the corpora- 
tion was organized or elsewhere. 

If realty is included, the deed of trust must be filed in the office 
of the county clerk in every county in which the real estate is situated. 


*Trust Indenture securing $10,000,000 serial, 5% gold notes of Bethlehem Steel 
Corporation, under date of June 15, 1926. 


CHAPTER 58 
GENERAL CLASSIFICATION OF BONDS 


Short-Term Notes.—There is no clear line of distinction be- 
tween the so-called “short-term note” and a bond. Both are cor- 
porate promises to pay a definite amount of money at a definite time. 
In form they are usually the same, the distinction resting solely upon 
the length of time elapsing before maturity. If the corporate promise 
to pay matures in less than ten years, it is usually styled a short- 
term note, and if it runs for more than ten years, it is usually known 
as a bond. 

Even this distinction does not always hold as between short-term 
notes and bonds, for the terminology is entirely within the discretion 
of the issuing corporation, and we find bonds maturing in much 
less than ten years and short-term notes running well beyond the 
ten-year period. Thus in August of 1926 the Northern Electric 
Company of Wisconsin issued $3,000,000 Three-Year 6% “First 
_Mortgage Gold Bonds,” maturing July 1, 1929—a period of but 
three years, and in the latter part of 1925, the National Dairy Prod- 
ucts Corporation of Delaware issued $15,000,000 of collateral trust 
notes maturing in  1940—a period of full fifteen years. As a rule, 
however, the distinction holds good. Corporate obligations of the 
general. nature of a bond, if maturing in less than ten years are 
designated short-term notes, and maturities in excess of ten years 
are classified as bonds. Ten-year maturities are known as either 
short-term notes or bonds, the majority of such issues being desig- 
nated “bonds.” 

Short-term notes figure largely in present-day corporate financing. 
A feature of the short-term note that has helped to give it this popu- 
larity is the comparative ease with which it may be sold. It runs 
at the most for a short term, and the issuing company is not likely 
to become involved or its conditions alter materially before the date of 
payment. If, therefore, the company is of fairly good standing, the 
notes are purchased without the rigid scrutiny that should and 
usually does obtain in the case of long-term bonds. This has, in 
some cases, led to the abuse of the short-term note. Occasionally 
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they have been employed where financing was not perhaps necessary 
at all. In other cases their comparatively easy sale has caused them 
to be utilized where bonds should have been employed, the early 
maturity of the short-term note not allowing time for proper pro- 
vision for redemption. 

When considering the use of the short-term note it is to be borne 
in mind that this form of financing is comparatively costly. Even 
though the interest rate be reasonable, the expense of issue and sale 
is almost as much as for long-term securities, and if the issue is to 
be refunded at maturity, and this perhaps in its turn refunded, as 
is sometimes done, the cost of issue and sale finally becomes a heavy 
burden. The short-term note should be used only for special or 
temporary financing. The most important of its uses are discussed 
in the sections that follow. 


Short-Term Notes to Provide Working Capital——Short-term 
notes have a field of usefulness of their own. They are obviously, 
as intimated, not suitable for refunding, or for financing of a fairly 
permanent nature. Also the source or sources from which they 
are to be repaid should be clearly in sight at the time of issue. 


Frequently and properly they are used to take up current indebted-.- 


ness and bank borrowings when the aggregate of these becomes too 
heavy and the conditions are such as to require and justify a larger 
working capital. For instance, in the early part of 1926, the B. F. 
Goodrich Company sold $15,000,000 of short-term notes, one-third 
maturing in one year, one-third in two years, and one-third in three 
years. The purpose as stated briefly in the public announcement of 
the issue was to “provide additional working capital which it seemed 
advisable to have at this time on account of the present abnormal 
cost of crude rubber.” It is not so stated, but it is probable that 
the company had already increased its bank loans to meet the in- 
creased investment consequent upon the high price of rubber, and 
finding the amount of these loans too large and the investment of 
too permanent a nature to be properly provided for in this way, met 
the requirements more adequately with the proceeds of this short- 
term issue. From the funds so provided, any abnormal bank bor- 
rowings could be repaid and the larger investment in inventories 
necessitated by the high price of rubber might be safely carried. 

This increased price of crude rubber could and should, in large 
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part, at least, be passed on to the consumer, but such an adjustment 
is a matter of time and meanwhile the company must itself carry 
the burden. 

Another instance in the same field, and probably due to the same 
high price of rubber, is that of the United States Rubber Company, 
which in the early part of 1925 sold $30,000,000 of 614% serial gold 
notes, maturing in fifteen equal annual installments, from March 1, 
1926 to 1940 inclusive. As stated in the Wall Street Journal: 
“These serial notes are to be issued for the sole purpose of replacing 
bank loans . . . thus providing in a more permanent form for car- 
rying a part of the Company’s inventories and other current assets.” 

As to repayment of these notes the same article comments: 
“The current surplus earnings of the company should amply provide 
for the serial instalment of these notes. Furthermore, the net re- 
ceipts of the company’s rubber plantations . . . will henceforth be 
available. It is estimated that, based upon present costs and market 
prices for crude rubber, the receipts from these plantations will 
alone be sufficient to meet the entire amount of the annual instalments 
of these serial notes.” 


Short-Term Notes to Finance Improvements.—Another 
somewhat similar situation where short-term notes may be used to 
advantage is to make some purchase or to provide equipment or 
improvements that will thereafter quickly increase the profits, and 
provide in whole or in part for the retirement of the notes. Thus 
Inspiration Consolidated Copper Company sold $6,000,000 “‘Five- 
Year 644% Gold Notes” under date of March 1, 1926, explaining 
the purpose of the issue as follows: “The company which is one 
of the lower cost copper producers in the United States has per- 
fected a new method of producing copper from mixed oxidized and 
sulphide ores, which will still further reduce costs of operation and 
increase capacity. . . . Proceeds of these notes are to be applied 
to completion of a crushing plant, leaching plant and electrolytic 
plant, now under construction for use of this new process.” Here 
the notes are, presumably, to be repaid from profits that are to be 
quickly and materially increased by the proceeds of these notes. In 
other words the notes will pay their own way, the increased pro- 


1 February 26, 1925. 
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duction and lower costs of the new plant, providing increased profits . 
sufficient for their amortization and retirement. 

Of a similar nature are the $7,000,000 “Ten-year Sinking Fund 
614% Gold Notes” of the Houston Oil Company of Texas, the 
proceeds to be used in the construction of a pipe line to supply natural 
gas. As stated in the company’s announcement: “It is estimated 
that from the sale of this gas alone, additional earnings of not less 
than $1,600,000 per year, will accrue directly to the Company and 
its subsidiary petroleum company.” 


Short-Term Notes to Postpone Long-Term Issue.—Another 
common and very proper use of short-term securities is to anticipate 
or postpone a longer and perhaps a larger issue of securities. The 
times may be unfavorable, interest rates too high, or the company 
itself not in the best condition for permanent financing. Then a short- 
term issue may be utilized to supply needed funds until the longer- 
term issue can be floated under better conditions. 

Instances of this use of the short-term note were common during 
and at the close of the World War. Government bonds—Liberty 
Loans—were issued in lots of hundreds of millions each and were 
sold at a discount and under forced pressure. The circumstances 
were such that ordinary bonds were disposed of with difficulty and 
only under the inducement of abnormally high rates of interest. 
Short-term notes were, therefore, the recourse and were used freely 
to provide both fixed and working capital and to refund outstanding 
issues as they fell due. Later, when these notes fell due, they were 
commonly taken up or refunded by bonds bearing lower rates of 
interest. 


Registered and Bearer Bonds.—Registered bonds are those 
issued in the name of the owner or the lawful holder, the name of 
this owner or holder being entered or registered on the books of 
the company, and the books of the company’s fiscal agents. A fully 
registered bond is one without interest coupons, which is registered 
in the name of the owner or holder, and as the bond has no coupons 
attached, checks must be mailed for interest to the bondholders of 
record, just as checks are mailed for dividends on stock to the stock- 
holders of record. 

A partly registered bond is one registered as to principal but 
not as to interest. Ownership of the bond in this case passes by 
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- assignment or transfer on the books of the corporation, but the in- 
terest, being represented by coupons attached to the bond is not 
affected in any way by this registration, but must be collected by 
the “cashing in” of the coupons and will be paid only to the holder 
of these coupons. 

An unregistered bond is one issued payable “to order,” “to bearer” 
or “to holder,” and the ownership may, therefore, pass by mere 
delivery of the bond. Such a bond is a negotiable instrument, and 
if it is lost or stolen, any purchaser in good faith for value acquires 
title. An unregistered bond is, as a practical working necessity, 
also a coupon bond. 

The advantage of the unregistered bond is found in the readiness 
with which it may be transferred. The disadvantage of an unreg- 
istered bond lies in the ease with which it may be negotiated in case 
the bond is lost or stolen—once in the hands of an innocent holder 
for value the lost or stolen bond is beyond recovery by the former 
owner. A registered bond, on the contrary, should it be lost or 
stolen, is practically non-negotiable. It is payable only to the party 
named in the bond, and a successful negotiation of the bond by a 
stranger involves a forgery of the signature to the bond, which would 
prevent a valid transfer. 

In the larger issues, though practice is not uniform, bonds may 
usually be had fully registered, and these fully registered bonds may 
be exchanged for partly registered, or bearer bonds. Thus the recent 
issue of $36,000,000 first mortgage gold bonds, of the Philadelphia 
Electric Power Company, might be had as “coupon bonds in de- 
nominations of $1,000 and $500, registered as to principal and 
exchangeable for fully registered bonds.” And in the announce- 
ment of $50,000,000 “5% Serial Gold Notes” of the General Motors 
Acceptance Corporation, it is stated that the notes are “in coupon 
form in denominations of $1,000 registerable as to principal only,” 
and the Florida East Coast Railway Company in announcing $15,- 
000,000 “First and Refunding Mortgage 5% Gold Bonds, Series 
A,” states that the bonds will be issued, “coupon bonds in denomina- 
tions of $1,000, $500 and $100, registerable as to principal; fully 
registered bonds in denominations of $1,000 and authorized multiples 
thereof.” Here the coupon and registered bonds, and the several 
denominations of either are interchangeable. 
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Usually a fee of from $1 to $2 is-charged for transfers of reg- 
istered bonds and for an exchange of one form of bond for another. 


Coupon Bonds.—A coupon bond is one to which coupons are 
attached as a convenient method of indicating the amount and due 
date of interest, and for its collection when due. Each coupon calls 
for payment on its due date, or on its later presentation, of the 
interest instalment represented by that particular coupon. In their 
usual form coupons are in effect promissory notes, each calling for 
the payment of one instalment of interest on its bond. The interest 
on coupon bonds is payable to the holders of these coupons and not 
to the holder or owner of the bonds unless he is also the holder of 
the coupon.” 

Interest on bonds is usually payable semi-annually, and one 
coupon is attached to the bond for each interest instalment. Thus, 
a twenty-year coupon bond with semi-annual interest payments car- 
ries forty coupons. These coupons are numbered serially and also 
carry the number of the bond to which they are attached. Coupon 
No. I represents the interest that will be due at the first interest 
period. As soon as that period arrives the coupon matures, and it 
is then detached from the bond and either presented for payment 
or deposited for collection as would be done with any other prom- 
issory note. When detached the coupon is itself a negotiable in- 
strument and ownership passes by delivery. 

When an interest payment on coupon ‘bonds is about to fall due, 
the amount necessary to meet the maturing coupons is usually de- 
posited in some designated bank which acts for the corporation and 
pays the coupons as they are presented. The paid coupons are then 
cancelled and are either filed or are pasted in the coupon register.? 


Unsecured Bonds—Debentures.— Unsecured bonds are in this 
country usually, though not invariably, designated “debentures.” 
Conversely, the term “debenture” or “debenture bond” is, in this 
country, commonly understood to mean a bond resting solely on the 
credit of the issuing company, but this meaning is not invariable, 
as secured bonds are occasionally issued with the title “debenture.” 

The usual unsecured debenture bond is merely the formal cor- 
porate promise to pay money. It is an obligation of the corporation, 


2 For forms of coupon, see Ch. 57 
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but as it is unsecured, save by the credit of the corporation, there 
can be no foreclosure on specified property in case of default on 
either interest or principal. In such case the holder, or the trustee 
for the bondholder, has no remedy except the ordinary suit at law, 
as in the case of an ordinary note when interest or principal is 
unpaid. It is merely an unsecured debt of the corporation and 
has no precedence over any other unsecured debt. Its claim is, there- 
fore, superior to that of preferred stock, but is inferior to that of 
any secured indebtedness of the corporation. Its value depends ° 
entirely upon the solvency of the issuing corporation. 

Debenture bonds are usually issued in accordance with the terms 
of a deed of trust containing specific provisions of varying nature 
for the protection of the holders of such bonds. For instance, in 
1925 the Inland Steel Company of Illinois announced $12,500,000 of 
“Twenty-year 544% Debenture Gold Bonds,” described as follows: 


The Twenty-year 514% Debenture Gold Bonds will be the direct 
obligation of the Company and will be issued under an Indenture to 
First Trust and Savings Bank of Chicago, as Trustee, which will pro- 
vide among other things that no mortgage or other lien (other than 
purchase money mortgages or pre-existing mortgages on after-acquired 
property), shall be created upon any of the properties or assets of the 
Company or of any subsidiary company, as defined in the Indenture, 
whether now owned or hereafter acquired, nor shall any such proper- 
ties or assets be pledged, unless all the debenture bonds at the time out- 
standing are secured by such mortgage, pledge or other lien equally 
and ratably with all other bonds or obligations secured thereby and as 
provided in the Indenture. Current assets may, however, be pledged 
to secure indebtedness incurred in the ordinary course of business 
maturing not more than one year after the creation thereof, 


In the announcement of $8,000,000 of “Six Per Cent Gold Deben- 
tures” of the American Water Works and Electric Company it is 
stated : 


These Gold Debentures will be a direct obligation of American 
Water Works and Electric Company, Incorporated, and will be issued 
under an Agreement which will provide that no additional Gold Deben- 
tures may be issued under the Agreement, unless net income, or con- 
solidated net income, as defined in the Agreement, is at least two. times 
annual interest on all outstanding indebtedness of the Company includ- 
ing the Gold Debentures then to be issued, but excluding indebtedness 
to be concurrently paid off. 
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In 1925, the Davidson Chemical Company of Baltimore, issued 
$3,000,000 so-called “debentures,” though secured by specified stocks 
deposited with the trustee, which were protected still further by the 
following restrictions : 


While any of these Debentures are outstanding: 


(a) No mortgage or lien can be placed on the property of the 
Company or its subsidiaries and no other notes or obligations may be 
issued or created except current borrowings made in the ordinary course 
“of business. 

(b) Net current assets must at all times be maintained of at least 
$1,500,000. ; 

(c) In case of sale of any physical assets, money received from 
sale or sales of such assets shall be deposited with the Trustee for the 
redemption of Debentures, except in the case of the sale or sales of any 
floating equipment or machinery not in excess of $100,000. 


Debenture bonds are usually issued for shorter terms than mort- 
gage bonds on the supposition that unsupported credit is more 
evanescent than tangible asset security. They are issued both by 
corporations of the highest credit and by those of weak financial 
standing. This is explained by Dr. Dewing #4 in the case of railroads 
as follows: 


When the credit of a road is very weak, with a financial structure 
overloaded with underlying bonds, the road finds it impossible to sell 
its mortgage lien bonds to conservative investors. By offering deben- 
tures at a considerable discount it attracts speculators who are led to 
believe that it will be forced to protect its creditors, even though the 
debenture bonds have no security behind them. On the other hand, 
strong railroads are able to sell their debentures on a high investment 
basis and do not, therefore, feel compelled to offer investors the additional 
security of a mortgage lien. 


Secured Bonds.—Bonds may be broadly divided on the basis 
of security into secured and unsecured bonds. Secured bonds are 
those whose payment rests not only on the credit of the issuing cor- 
poration, but on the pledge of property of some kind as well. 
Unsecured bonds, on the other hand, are bonds whose payment rests 
solely upon the credit of the issuing corporation. 

Secured bonds are usually secured as to both principal and in- 
terest, but this is by no means invariable, since income bonds the 


4 Financial Policy of Corporations, Rev. ed., p. 162. 


Ch. 58] GENERAL CLASSIFICATION OF BONDS 539 


interest of which is conditioned upon net earnings, or upon earnings 
in excess of some specified requirement, are common. 

Secured bonds are usually known as mortgage bonds, and the 
property pledged for their payment is of varying nature. The or- 
dinary mortgage bond is secured on real property, alone or in com- 
bination with other property. A mortgage bond may be, however, 
and frequently is, secured on collateral of various kinds, as bonds 
and shares of stock. Also equipment trust bonds or certificates se- 
cured by rolling stock and other railroad equipment are looked upon 
as even, better protected than the ordinary bond secured on real 
property. 


Senior and Junior Liens——When a mortgage gives the bonds 
it secures the first lien upon the property it covers, the bonds are 
known as first mortgage bonds and have, as to later issues secured 
upon the same property, a senior lien, the later issues having junior 
liens. And, generally, the lien of any issue of bonds, superior to or 
taking precedence over another issue secured upon the same property 
is a senior lien as compared with the later or junior issue. Bonds 
with a prior lien are also sometimes referred to as underlying bonds, 
i.e., they come closer to the protecting property than do those that 
come after them. 

As to effect, mortgage bonds are first mortgage, second mortgage 
and so on, according to the lien of the deed of trust by which they 
are secured, and in case of insolvency the holders of the first mort- 
gage bonds must be paid in full, both principal and interest, before 
the holders of the second and subsequent mortgage bonds receive 
anything. Hence, unless the property securing the bonds is so ample 
as to secure fully and unquestionably all the bonds relying upon it, 
first mortgage bonds are a safer investment and usually bring a 
higher price than tho% that follow after. 

While a bond, secured by a first mortgage, is always a first 
mortgage bond, a so-called ‘“‘first mortgage bond” is not always a 
senior lien upon the property by which it is secured, as it may be 
preceded by a “prior lien mortgage” or prior mortgage of some 
other confidence-inspiring designation securing bonds senior in lien 
to those issued under the so-called first mortgage. Thus the Toledo, 
St. Louis and Western Railroads’ issue of $6,500,000 “First Gold 
4s” was actually junior in lien to $9,575,000 ‘Prior Lien Gold 3s” 
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until these latter were in 1925 retired; in other words, the so-called 
first mortgage was really a second mortgage. 

It is not often that more than one issue of bonds is secured upon 
an industrial property. In the case of railroads the mortgages cover- 
ing the same property in whole or in part are usually numerous. In 
such cases, however, the bonds but seldom indicate their rank by 
their name. Thus a seventh mortgage bond may perhaps be called 
“First Consolidated Bond,” or a “First Refunding Bond,” or be 
labeled with some other reassuring title that effectively conceals— 
or fails to reveal—its status as to security. There is usually some 
reason connected with the sale of the bond for these names that 
fail to reveal their true character. Under no circumstances should 
dependence be placed upon the title given a bond. If its nature and 
status are.a matter of any real importance, they should be settled by 
reference to a recognized rating book or to some other equally re- 
liable authority. 


Open and Closed Bond Issues.—A closed bond issue is a com- 
pleted issue—all the bonds permitted by its mortgage having been 
issued. Other bonds may, of course, be issued by that company 
and may perhaps be secured upon the same property, but, if so, it 
must usually be as a junior lien and be done by means of another 
mortgage. The mortgages securing industrial bonds are usually 
of the closed type. 

An open issue, on the other hand, is one in which the terms of 
the mortgage permit other bonds to be issued under the same mort- 
gage and this may be up to a certain prescribed limit, or may be with- 
out clearly defined limit. 

Of the first class, a limited open-end mortgage, is the mortgage 
of the General Petroleum Company of California, under which 
$18,000,000 first mortgage sinking fund 5% Gwld Bonds were issued 
in the latter part of 1925. Under the terms of the mortgage, $17,- 
000,000 of additional bonds may be issued, one of the conditions 
providing that the sinking fund shall always be maintained at such 
a rate as to retire at least 64% of the total outstanding bonds at 
their maturity. Similar to these bonds are the $6,000,000 “Series 
A” bonds of the Southern Canada Power Co., Ltd., issued in 1925, 
the first of an issue of $50,000,000 authorized under the one mortgage. 

Of the second class—an open issue without definite limits—are 
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the refunding and improvement gold 4%s, 5s and 6s of the New 
York Central Railroad Company, nominally limited to three times 
the outstanding stock of the company. As the outstanding stock of. 
the company now amounts to almost $400,000,000, a wide margin 
is to be covered before any real limit is placed upon the issue of 
bonds. Another technical limitation of this bond issue is the re- 
quirement that after $500,000,000 of these bonds are outstanding, 
no more may be issued—save for refunding—except with the ap- 
proval of a majority of the stockholders, nor may more than one- 
third of the bonds outstanding have been used in acquisition of 
the securities of other companies. In the early part of 1926, some 
$125,000,000 of these bonds were outstanding. 

Where a mortgage or deed of trust permits subsequent issue of 
bonds under its general terms, the conditions of these later issues 
are usually prescribed with much care—both to protect the corpora- 
tion and the purchasers of the bonds already outstanding. On the 
part of the corporation it is important to know that additional bonds 
can be issued when needed without interference or objection from 
the holders of the outstanding bonds, and, on the other hand, it is 
essential to the safety of these outstanding bonds that their protec- 
tion shall not be diminished by the issue of additional bonds secured 
as an equal lien upon the same property, save as may be permitted 
by the express terms of the mortgage. 


CHAPTER 59 
GENERAL CLASSIFICATION OF BONDS (ContiNveEpD) 


Collateral Trust Bonds.—Corporate bonds and notes are fre- 
quently secured by collateral deposited with a- trustee under an 
agreement detailing the conditions of the trust. Such a bond or note 
is usually termed a collateral trust bond or note. The securities 
deposited are, as a rule, the stocks and bonds of other corporations 
owned by the company issuing the collateral trust bonds. Not in- 
frequently, however, stock and bonds of the company itself are used, 
in part at least, as security for such bonds. 

In many cases the stocks and bonds deposited to secure col- 
lateral trust bonds or notes are those of companies subsidiary to or 
connected with the company issuing the bonds or notes. Thus the 
issue of $10,000,000 “Two-Year 5% First Lien Gold Notes” of 
the Pittsburgh Utilities Corporation is secured, as announced in the 
public offering of the notes, “through deposit under a trust indenture 
with the First National Bank of the City of New York, Trustee, by 
a first lien on $24,200,000 par value Philadelphia Company common 
stock.” Likewise, the $15,000,000 “Fifteen-Year 69% Collateral 
Trust Notes” of the National Dairy Products Corporation, issued 
in the fall of 1925, are “secured by the pledge of all of the stocks 
of the company’s subsidiaries now owned, as well as common stocks 
now under contract or hereafter acquired of the three Sheffield 
Companies.” 

The collateral trust bond is used extensively by railroad cor- 
porations. It is also frequently issued by public utilities and is 
common among industrials. It is often used in the acquisition of 
other companies, the securities of these other companies forming 
the basis for the issue of collateral trust bonds. Of this nature are 
the $35,000,000 “Louisville and Nashville Collateral Trust Gold 
4s” of the Atlantic Coast Line, secured by 51% of the stock of the 
Louisville & Nashville Railroad. 

At times a collateral trust bond is issued that, because of the 
nature of the security takes on another character. This is the case 
with the bonds issued by the Baltimore and Ohio Railroad Com- 


542 


Ch. 59] GENERAL CLASSIFICATION OF BONDS 543 


pany, Southwestern Division, in the early part of 1925. These 
are secured by the deposit and pledge with the trustee of $145,000,000 
first mortgage bonds, and all the other funded indebtedness and 
all the stock of the Baltimore and Ohio Southwestern Railroad 
Company. The bonds are thus in effect—and are so called—first 
mortgage bonds. 

There is no definite rule as to the relation between the value of 
the collateral securing a bond issue and the amount of the issue. 
Frequently the collateral is difficult to value. Where the margin 
of value can be so accurately estimated, collateral bonds are fre- 
quently issued up to about 80% of the market value of the col- 
lateral—the same proportion that a bank would loan on the usual 
short-term collateral note. Thus the restrictions under which are 
issued the “Collateral Trust Sinking Fund 5% Gold Bonds” 
(Eighteenth Series) of the Electrical Securities Corporation provide 
among other things that the corporation shall “maintain the ag- 
gregate market value of the pledged securities held by the trustee 
to at least 25% in excess of the principal amount of collateral trust 
bonds outstanding.” 

A collateral bond issue will generally sell better than will the 
securities on which it is based. Obviously in the majority of cases 
these securities would not be used as collateral if they could be 
themselves sold to advantage. Usually, while the sum total may be 
large, they are in comparatively small amounts as to each particular 
security, and frequently while they have a distinct and material 
value, have no ready sale on the open market. On the other hand, 
the large amount of the collateral trust issue, based on these smaller 
and perhaps little known issues gives it access to the general market. 
Beyond this, the credit of the issuing company is added to the value 
of the securities pledged, the combination frequently giving a well- 
secured and attractive bond. * 

Bonds secured by real property are not infrequently “reinforced” 
by collateral security. Thus the “First Mortgage and Refunding 
Twenty-Year 514% Sinking Fund Gold Bonds, Series A” of the 
Jersey Central Power & Light Co., are secured by mortgage on 
various properties of the company and in addition by the deposit 
with the trustee “of all the bonds and stock of the Lakewood Water 


Company with a valuation of $1,180,4 56.” 
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Equipment Obligations—Equipment bonds and equipment 
trust certificates in the ordinary usage are obligations secured upon 
certain specified rolling stock of a railroad. Securities of a similar 
nature are, however, now being issued in other lines of industry in 
which large amounts must be tied up in machinery and other 
equipment. 

The usual plan of the equipment obligation is that of a lease 
or conditional sale. Under what is known as the Philadelphia plan, 
the title to the rolling stock or other equipment is taken over by an 
individual, a trust company, or other organization, as trustee. This 
trustee issues equipment obligations against the property held in 
trust, sells these obligations and with the proceeds pays the original 
owners—the manufacturers of the equipment. The equipment itself 
is leased to the railroad under such terms that the interest and 
eventually the principal of the equipment trust obligations are prop- 
erly cared for. When all obligations are paid in full, a bill of sale 
vests the ownership of the equipment in the railroad. Usually the 
railroad pays down a portion of the cost of the equipment and guar- 
antees payment of the equipment trust securities, thus adding its 
credit and standing to the safety of the certificates. 

Of this nature are the $9,240,000 “414% Equipment Trust Cer- 
tificates, Series L,” issued by the trustee in the latter part of 1925 
for equipment: leased to the Illinois Central Railroad. As stated in 
the announcement of these certificates : 


There will be vested in the Trustee title to new equipment costing 
approximately $11,556,000, including the following: 


1,000 40-ton Composite Automobile Box Cars 
200 50-ton Steel Underframe Flat Cars 
200 40-ton Steel Underframe Double Deck Stock Cars 
130 Steel Suburban Motor Cars 
85 Steel Suburban Trailer Cars 


Pending the delivery of the equipment, cash equal to the face value of 
the certificates is to be deposited under the equipment trust agreement to be 
withdrawn from time to time as equipment is delivered to the extent of 
80% of the cost thereof. 

All the equipment is to be leased by the Trustee to the Illinois Central 
Railroad Company at a rental sufficient to pay the certificates and dividend 
warrants as they mature. The principal of the trust certificates and divi- 
dends thereon will be unconditionally guaranteed by endorsement thereon 
by the Hlinois Central Railroad Company. 
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Another important issue in April, 1926, was the Pennsylvania 
Railroad’s $17,030,000 of “General Equipment Trust 4%%_ Cer- 
tificates, Series F,” maturing in equal amounts in annual instalments 
from May 15, 1929 to May 15, 1941, both inclusive. A letter from 
the president of the road to Kuhn, Loeb & Co., by whom the issue 
was offered to the public, states that: 


These certificates are to be issued by Fidelity Trust Company of Phila- 
delphia, as Trustee under an Equipment Trust Agreement and Lease, in 
a form to be approved by you. There will be vested in the Trustee title 
to new equipment costing approximately $24,400,000 including the 
following: 


200 Heavy Locomotives for both passenger and freight 
2,000 All-steel Automobile Box Cars (100,000 Ibs. service capacity) 
74 All-steel Passenger Cars 
7 All-steel Combination Passenger and Baggage Cars 
125 All-steel Baggage Express Cars (40,000 lbs. capacity) 
8 All-steel Combination Passenger and Cafe Cars 
20 All-steel Electric Passenger Cars (multiple unit type) 


Pending the delivery of the equipment, cash equal to the principal 
amount of the certificates is to be deposited under the Equipment Trust 
Agreement, to be withdrawn from time to time as equipment is delivered 
to the extent of not more than 70% of the cost thereof. All the said 
equipment is to be leased by the Trustee to The Pennsylvania Railroad 
Company at a rental sufficient to pay the principal of the certificates and 
the dividend warrants as they mature. The payment of the principal of 
the certificates and the dividends thereon will be unconditionally guaran- 
teed by endorsement upon the certificates by The Pennsylvania Railroad 


Company. 


The various maturities of this issue were sold at an average 
price of 9834 %, giving an average yield of 4.67%. 

As will be noted, there is a substantial margin between the cost 
of the equipment and the total amount of the obligations issued 
against it. This difference usually represents a payment made in 
cash by the leasing road. 

Under a second plan sometimes employed, known as “the New 
York plan,’ a conditional sale of the equipment is made to the rail- 
road and the obligations secured upon the equipment so sold are 
issued by the owner of the equipment, or by a trustee appointed for 
the purpose, and legal title to the equipment is reserved until all the 
obligations and interest have been paid. 
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Under a third plan, occasionally used, the railroad buys the 
equipment and gives a mortgage upon it to secure the equipment 
obligation. 

Equipment obligations rank high in public favor—a rank jus- 
tified by their record. A railroad cannot operate without equipment, 
and even though the road itself becomes insolvent and passes into 
the hands of a receiver, the security of the equipment obligations 
is unimpaired. .Their investment position is, therefore, deemed 
stronger than that of any other form of corporate security. The 
bonds or certificates are from the nature of the case, serial and 
the prices of the various maturities lessen as the due date is ap- 
proached, the 414% certificates of the Illinois Central Railroad 
referred to above ranging from par for the first maturity, October 
I, 1926 to 97.9 for the last maturity, October 1, 1940. 


Income Bonds.—Bond interest when due is usually a corporate 
indebtedness and must be paid—from capital if necessary. An ex- 
ception to this general rule is found in the income bond, the interest 
on which is payable only under certain conditions—usually when 
net profits exist in excess of any and all prior claims. The income 
bond, therefore, while a bond in name and usually secured as to 
principal, may be, so far as interest is concerned, but little, if any- 
thing, more than a preferred stock. 

Income bonds usually come into existence as a result of a reor- 
ganization where holders of bonds bearing a fixed interest that 
must be paid when due, accept in exchange a bond whose interest 
is contingent on earnings. Income bonds vary in their nature 
materially. Usually they are a junior lien on the mortgaged prop- 
erty, rarely a first lien, and occasionally they are mere debentures. 
Some carry cumulative interest, others do not. 

The interest on income bonds is often uncertain and is always 
precarious unless the deed of trust clearly defines just what is to 
be construed as net income applicable to the interest payment of the 
income bond. To avoid all possible element of uncertainty this is 
usually done with scrupulous care. Thus the cumulative adjust- 
ment mortgage 5s of the Missouri, Kansas and Texas Railroad Co., 
an income bond with cumulative interest, issued in connection with 
the reorganization of that road, are secured by a deed of trust that 
provides that interest shall be payable out of the net income of the 
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company, with, however, the following condition: “that only such 
portion of the net income of the new company for each year begin- 
ning January 1, as the board of directors in its discretion may de- 
termine, but not less than fifty per cent of such net income for each 
year ending prior to January 1, 1925, shall be required to be applied, 
so far as necessary therefor, to the payment of interest on the 
adjustment bonds, and that any remaining net income, to the extent 
of any difference between the full interest on the adjustment mort- 
gage bonds and the interest actually paid thereon, shall be carried 
into a separate account available only for expenditures chargeable to 
capital account under the accounting rules of the Interstate Com- 
merce Commission from time to time in force.” 

Income bonds, non-cumulative as to interest, are obviously not 
desirable and are only taken in reorganizations when nothing better 
can be had. The interest is usually payable if earned, and if earned 
the income bondholders can enforce payment if they can prove that 
the income has been earned, and earned within the period. If the 
interest is not so earned, it is lost irrevocably to the income bond- 
holders. 

On the other hand, income bonds both cumulative and non- 
cumulative may become desirable and profitable securities, if the road 
that issues them—income bonds are rarely issued by industrial cor- 
porations—regains financial stability. For instance the Missouri, 
Kansas and Texas income bonds referred to above are now paid up 
to date as to interest, and in the early part of 1926 were selling above 
95 and a year later well above 100. More doubtful are the “General 
5s” of the Denver & Rio Grande Western Railroad issued in the 
reorganization of that road. The interest on these bonds is cumu- 
lative, but for the five-year period, February 1, 1924 to February 
I, 1929, interest is payable if earned and if in the opinion of the 
directors “such payment is not inconsistent with due regard for 
protection of the property and maintenance of efficient service 
thereon.” No interest had been paid on these bonds up to January 
I, 1927, and an unfortunate phrasing of the mortgage has raised 
some doubts as to whether the interest up to February 1, 1929, will 
be paid at all if not declared or paid by maturity. Notwithstanding 
this, the road is doing well and the bonds referred to were in the 
early part of 1927 ranging in price between 87 and 88. Another 
income bond that has “made good” is the adjustment income 5s of 
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1952 of the Hudson and Manhattan Railway Co. These bonds were 
issued in the reorganization of the company in 1913, and their in- 
terest payable if earned is cumulative. In 1923 all cumulated interest 
was paid off, interest has been paid regularly since, and the bonds 
from a low of 115% in 1922 are in 1927 selling above 89. 

The uncertainties of the income bond and more particularly of 
the non-cumulative income bond is shown by the history of the Peoria 
& Eastern Railway Company’s income 4s, issued in 1890, on which 
interest was paid from 1902-8, in 1910, Ig11I and 1913, and none 
since. In 1925 the road’s income showing was the best for a decade 
and more than sufficient to pay the interest for that year on the 
income bonds. The directors of the road, however, decided not to 
pay the interest on the income bonds for 1925, “‘because a provision 
in the operating contract of the lease to the Cleveland, Cincinnati, 
Chicago and St. Louis Railway, believed to be the only one of the 
kind in existence, provides that no interest can be paid on these 
bonds while the company owes a floating debt.” ? 


Bonds with Special Provisions for Retirement.—Every true 
bond must have its due date. Some bonds, however, while having 
a due date, as fixed by the deed of trust and the terms of the bond 
itself, have special provisions for retirement that may lead to their 
discharge before the due date. Callable bonds, convertible bonds, 
and sinking fund bonds are of this nature. Akin to the sinking 
fund bond is the serial bond, and these four classes of bonds are 
discussed in some detail in the following chapter. 


Participating Bonds.—A participating bond is one that not 
only receives the usual bond interest but beyond this participates on 
some specified basis in the profits of the corporation. It is but seldom 
that such bonds are issued with direct rights of participation in the 
corporate profits. Out of 52 bonds issued in 1925, with participating 
possibilities of some kind, as listed by the Wall Street Journal,? but 
two carried direct participation privileges, i.e., those issued by the 
Investment Securities Company and the Collateral Bankers, Inc. Of 
the remainder, 32 were convertible into stock on some prescribed 
basis and 18 carried stock purchase warrants. 

The best known instance of a bond with a direct participation 


1 Wall Street Journal, March 10, 1926. 
2 January 27, 1926, 
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is that of the Union Pacific’s Oregon Short Line participating 4s 
which were issued in 1903 and retired in 1905. These bonds, after 
receiving their 4% interest were entitled to participate with the 
stockholders in any dividend in excess of 4% declared on the stock 
of the Northern Securities Company, which was deposited as col- 
lateral to secure payment of the bonds. They were retired before 
there was any actual participation in dividends. 


Bonds with Stock Warrants.—Bonds with stock warrants at- 
tached have been used with freedom in recent corporate financing. 
These stock warrants usually entitle the owner under prescribed 
conditions, to purchase stock of the company by which the bonds 
are issued. Thus in the latter part of 1925, the North American 
Cement Company sold $6,000,000 of “Sinking Fund Gold Deben- 
tures, Series A 614%,’ each bond upon issuance bearing a detach- 
able warrant entitling the holder thereof to purchase common stock 
of the company at $50.a share at any time prior to September 1, 
1935, in the ratio of 20 shares for each $1,000 principal amount of 
debentures. Similarly the Rand-Kardex Bureau, Inc., in December 
of 1925, issued $3,000,000 of five-year 514% sinking fund notes, 
these as stated in the public offering “accompanied by option war- 
rants exercisable at any time prior to January I, 1931 and detachable 
after January I, 1927, entitling holders to subscribe to Class A 
common stock in the ratio of 22'%4 shares for each $1,000 face 
amount .of notes at prices ranging from $40 a share in 1926 to $50 
a share in 1930.” It may be noted that these securities offered at 
9914 were quoted three days later on the New York Curb Exchange 
at 11414, an appreciation of 15 points. 

In some cases the purchase warrants are made non-detachable. 
Where this is not the case, there is a tendency to detach the warrants 
from the bond and set up a separate market for the detached war- 
rant—something that is not always desirable. As stated in the Wall 
Street Journal:? “As offerings of bonds with warrants become 
more numerous, the originating houses have found that it is best 
to make these warrants non-detachable. Formerly, after a warrant 
bond had been on the market for a few months, the warrants were 
detached and a separate market quoted for each. This naturally 
made a bad market for the bond as many holders would be per- 


8 March 9, 1926. 
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suaded by salesmen and others to sell their bonds, keep the warrants 
and switch into some other securities.” In other words, the specula- 
tive feature of the offering, the purchase warrants, added to the 
bond to make it attractive—was separated from it and was lost to 
all subsequent transferees of the bond. 

In some cases a bond carrying stock warrants is made, in effect, 
a convertible bond by permitting it to be used as the consideration 
or part of the consideration for the stock purchased under the stock 
warrant option. Thus the Penn-Ohio Edison Company in Novem- 
ber, 1925, offered $6,000,000 6% gold debentures, “Series A,” “ac- 
companied by option warrants in the ratio of 20 warrants to each 
$1,000 debenture.”’ As announced by the company: ‘Each of these 
warrants will entitle the holder to purchase one share of the common 
stock of the company at any time at $25 per share up to and including 
November I, 1935, and these debentures will be accepted at their 
principal amount and accrued interest in lieu of cash in payment for 
such stock.” r 

Occasionally bonds are given a more direct participation in 
corporate profits by the inclusion with the bond, under specified 
conditions, of a certain amount of stock—practically bonus stock. 
Thus in October, 1925, the Anglo-Chilean Consolidated Nitrate Cor- 
poration offered $16,500,000 of twenty-year 7% sinking fund 
debenture bonds, “carrying the right to receive common stock at the 
rate of 7.5 shares for each $1,000 debenture bond, without cost on 
November 1, 1926, or earlier at the option of the company.” 


Guaranteed Bonds.—A guaranteed bond is one the payment of 
which, either as to principal or interest, or both, is guaranteed by 
some other corporation or person. Such a guarantee must be in 
‘writing and usually must be written on the bond itself or be at- 
tached to it to be effective. At times it is the result of some indirect 
or supplemental contract, no evidence of which appears on the face 
of the bond as in the case of a lease where the lessor guarantees 
payment of interest on the bonds of the lessee. 

Under proper conditions such bonds are legal and are frequently 
issued. Thus the bonds of a subsidiary concern may be guaranteed 
by the parent or holding company. For instance, in 1925 the Central 
Pacific Railway Company issued $40,000,000 of bonds, “uncondi- 
tionally guaranteed as to both principal and interest by endorsement 
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by Southern Pacific Company.” Also in the early part of 1926, the 
New York Connecting Railway Company offered $3,500,000 “5% 
First Mortgage Gold Bonds, Series B” “guaranteed by endorsement 
as to both principal and interest, jointly and severally, by the Penn- 
sylvania Railroad Company and the New York, New Haven & 
Hartford Railroad Company.” 

An instance of a partial guarantee is that of the $8,136,000 first, 
consolidated 5% gold bonds of the Minneapolis, St. Paul & Sault 
Ste. Marie Railway Co., which is guaranteed as to interest by the 
Canadian Pacific Railway Company. 


Divisional Bonds.—Bonds secured on a section or division of a 
railroad property are known as divisional bonds. ‘“‘They are usually 
either the relics of old bond issues existing before a consolidation 
or reorganization, or else the still outstanding bonds on the integral 
parts of a great system. The idea has been carried over into other 
types of enterprises, so that a bond on a part of a street railroad, 
a section of a hydro-electric company’s transmission lines, or even 
a single building of a manufacturing plant, has been called a di- 
visional bond.” 4 


Special Lien Bonds.—Of much the same nature as the divisional 
bond is the special lien bond, secured by a direct first mortgage on 
terminals—and then known as a terminal bond—on bridges, locks, 
ferries, etc. 

Frequently such bonds are issued by a subsidiary corporation in 
which the title to the mortgaged property is vested. Then in case 
the parent company becomes financially involved and goes into the 
hands of a receiver, the property securing the bonds is not directly 
affected and may be operated independently, may be sold, or be- 
leased to other parties. 

The same device, i.e., a subsidiary company, is sometimes adopted 
to avoid the effects of the “after acquired property” clause, which 
would otherwise place newly acquired property under the lien of an 
existing mortgage, the subsidiary company purchasing property, 
building bridges, or erecting terminal stations, etc., required by the 
parent or holding company and then issuing bonds against this 
property. 


4 Dewing, Financial Policy of Corporations, Rev. eds De 117. 


552 CORPORATION PROCEDURE [Ch. 59 


Purchase Money Bonds—Gold Bonds.—Bonds issued to se- 
cure money for the purchase of the property -by which they are 
secured are usually known as purchase money bonds. 

Bonds frequently provide in express terms for payment in gold 
and are then known as “gold bonds.” Similarly bonds might pro- 
vide for payment in legal tender or payment in pounds or francs or 
the money of other foreign countries. Such provisions are legal . 
and enforceable. If no medium is specified in which payment of 
a bond must be made, legal tender of the country of issue is always 
understood. 


CHAPTER 60 


BONDS. WITH SPECIAL PROVISIONS FOR 
RETIREMENT 


Redemption Provisions of Bonds.—The usual bond or short- 
term note provides in terms that it must be paid at its due date or 
maturity. Most bonds, in addition, are subject to provisions which 
permit their retirement in some way before the specified due date. 
Thus the deed of trust will perhaps, (1) provide that the issue may, 
usually at the option of the owner, be retired before its due date . 
by conversion into some other security of the issuing corporation, 
or (2) provide that the issue may be called in whole or in part on 
prescribed terms and times, anticipating the date of maturity, or (3) 
include a sinking fund provision that will or may retire the issue 
in whole or in part before its due date. 

Bonds of these three classes are respectively, (1) the convertible 
bond, (2) the callable bond and (3) the sinking fund bond. Akin 
to the sinking fund bond is the serial bond, and these four classes 
of bonds are discussed in the present chapter in the order named. 


Convertible Bonds.—Among the many devices resorted to for 
the purpose of making bonds more attractive to investors, the con- 
vertible feature occupies a high place. Bonds of this character are 
usually convertible into common stock of the corporation at a speci- 
fied price and on or before a specified date. The purchaser of such 
a bond has, therefore, the security of a bond and at the same time 
more or less of the speculative possibilities of stock for so long a 
period as his option of exchange continues. Naturally, weaker com- 
panies are more prone to issue convertible securities than companies 
of recognized financial strength, but they are not disdained by 
companies of soundest financial standing. Thus, the New York 
Central Railroad issued its convertible debenture gold 6s in 1915, 
the American Telephone & Telegraph Company placed an issue of 
convertible gold 4s under date of 1906 and an issue of convertible 
4%s in 1913, and the Anaconda Copper Mining Company issued 
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$50,000,000 of convertible debenture gold 7s in 1923. As to its 
nature: 


The convertible bond, in practice, is a “call’’ at a fixed price, on the 
security into which it is convertible. In many respects, however, it 
differs from the usual stock market call. Unlike the latter it is limited in 
extent of time only to the life of the bond itself, unless otherwise 
specifically stated. Another important point of difference is that whereas 
the amount paid for a market call is entirely lost unless the stock reaches 
the call price within the time limit, the convertible bond, purchased on an 
investment basis and at a satisfactory yield to begin with, offers the 
advantage which may be derived from the conversion privilege without 
additional cost.* 


The Conversion Privilege—The nature of the conversion 
privilege varies. Most frequently, as stated, it is into common stock 
of the issuing corporation. At times it is limited to preferred stock 
and the speculative possibilities of the convertible bond are corre- 
spondingly curtailed. At other times the conversion privilege com- 
bines the two, giving either an option of preferred or common stock 
or calling for a certain proportion of both common and preferred 
stock. In some few cases the conversion privilege permits an ex- 
change for bonds, as for instance, the conversion of a short-term 
bond into a bond of longer life. 

Of the first class are the $50,000,000 convertible gold debentures 
of the Anaconda Copper Mining Company already referred to, is- 
sued in 1923, due in 1938 and convertible at any time prior to 
February I, 1933, into the common stock of the company at the 
following rates, based on the present par value of $50 a share; the 
first $10,000,000 presented for conversion to be exchanged at a price 
of $53 a share, the next $10,000,000 at a price of $56 a share, the 
next $10,000,000 at a price of $59 a share, the next $10,- 
000,000 ata price of $62 a share, and the last $10,000,- 
000 at a price of $65 a share. 

Of the second class are the $65,000,000 convertible gold bonds, 
54%% series of the Associated Electric Company, which are con- 
vertible into preferred stock of the company of the “$6 dividend 
series at the rate of 11 shares for each $1,000 bond.” Here the 
common stock is of no par value. 

Of the third class are the first gold 7s, Series A, 1949, of the 


1 Wall Street Journal, October 29, 1923. 
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Atlantic Fruit and Sugar Company, convertible into 8% preferred 
stock at the rate of 10 shares preferred ($100 par for each $1,000 
bond, or into common stock ($5 par) at the rate of $10 per share. 
To this class also belong the first and collateral sinking fund gold 
78, 1942, of the Dunlop Tire & Rubber Company of America, which 
are convertible into the preferred and common stocks of the com- 
pany at the rate of $1,000 par value of preferred stock and two 
shares of no par value common stock for each $1,000 bond. 


Conversion Rate.—Naturally the basis upon which convertible 
bonds may be exchanged varies widely, and frequently, as in the 
case of the Anaconda bonds cited above, varies with the time at 
which the conversion is effected. The most common ratio, where 
the conversion is to be made into stock, is at par—that is if the 
bonds are of the par value of $1,000 and the stock of the par value 
of $100, the bond may be exchanged for 10 shares of stock. Other 
ratios are, however, numerous and important. Thus, the 1913, 444% 
convertible debentures of the American Telephone & Telegraph 
Company, referred to earlier in the chapter, were exchangeable for 
common stock of the company at $120 per share. The New York 
Central convertible debenture gold 6s of 1915 were exchangeable 
for common stock of the company at the rate of $105 of bonds for 
$100 of stock, and the Delaware & Hudson Company’s convertible 
5s of 1935 are convertible into common stock up to October 1, 1927, 
at the rate of $1,500 of bonds for ten shares of stock. 

Where the stock into which the conversion may be made is of 
no par value, the rate of exchange must, of course, be expressed 
as either a certain price per share or a certain number of shares 


for each bond surrendered. 


Time of Conversion.—Comparatively few convertible bonds 
carry an unlimited privilege of conversion. Usually the conversion 
privilege, if exercised, must be within certain dates, or before a 
specified date. Thereafter the bond loses its convertible nature. 
Not infrequently, a sliding scale provides for different conversion 
rates at or up to specified dates. Thus the Chesapeake & Ohio 
Railway convertible gold 5s of 1916 were issued convertible into 
common stock up to April 1, 1920 at 75; 1920 to 1923 at 80; 1923 
to 1926 at 90; 1926 to April 1, 1936 at par. 
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Possibilities of Convertible Bonds.—Economists deprecate 
the effort to combine in a single security the usually incompatible 
elements of safety and speculative opportunity. Nevertheless the 
convertible bond is popular with the public—and frequently profitable 
as well. 

As to the effect of convertibility on the disposal of bonds, on 
August 20, 1925, an issue of $25,000,000, Twenty-year 512% Con- 
vertible Gold Debenture bonds of the International Telephone & 
Telegraph Corporation were disposed of, according to the reports, 
in five minutes after the books were opened. Commenting upon 
this shortly afterward, the Wall Street Journal said: 


The favorable reception accorded the recent offering of International 
Telephone & Telegraph bonds, causing them to sell at an immediate 
premium of 2 points on issuance and later to advance to 105, 6 points 
above the offering price, is due in part to the attractive conversion figure. 
Selling on a strictly investment basis, these bonds probably would not sell 
for more than par, as the better seasoned American Telephone '& Tele- 
graph debenture 5%’s sell around 103. At present price around 105, 
with privilege of conversion into common stock at $125 a share after 
March, 1926, 130 would be a comparable price for the stock. However, 
the stock is priced nearer 120 and this would indicate that either the stock 
was too low or the bonds too*high. The former deduction is usually the 
popular one in a bull market. 


Neglect of Conversion Possibilities—A curious circumstance 
connected with convertible bonds, illustrating the carelessness of in- 
vestors, is the fact that profitable conversions are frequently over- 
looked and lost. An excellent illustration of this was afforded in 
the early part of 1925 when the conversion period of the American 
Telephone and Telegraph 414% bonds expired. As told in the New 
York Times :? 


The failure of security holders to respond to company calls for con- 
version is an old story to financial executives, who give various reasons 
for what is commonly termed indifference. A company may advertise 
its call for conversion of bonds into stocks, or stock into bonds a half 
dozen times and still there will be’ many stockholders who fail to take 
advantage of their privileges. Hundreds of thousands of dollars are 
lost by security holders each year because of their negligence, 

The most recent example of this sort is furnished by the American 
Telephone and Telegraph Company holders of the two-year convertible 
4% per cent. bonds. These bonds have been selling at 112 and were 


2 March 4, 192%. 
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convertible into stock at 120 up to 3 o'clock Monday afternoon. After 
that time the bondholders automatically lost their privilege of conversion 
through no apparent fault of anybody but themselves. 

Up to the final day for conversion—Monday—the bonds had a market 
value of $112 per $100 bond. Yesterday without the conversion privilege, 
the bid price was 9634, representing a loss of nearly $16 per $100 bond 
to holders who neglected to convert. The loss is greater when the 
current market price of the American Telephone and Telegraph capital 
stock is figured in. These shares have been quoted above $130 a share 
for weeks, and yesterday the closing price was $135. 

About $2,000,000 of the original issue of bonds was not converted, 
The loss to the holders concerned without taking into consideration the 
present market value of the stock, was figured out yesterday at approxi- 
mately $320,000. 


Callable Bonds.—A redemption or maturity date on which it 
must be paid is a distinguishing feature of a bond, the few excep- 
tions—perpetual bonds with no due date—merely emphasizing the 
rule. Many bonds may, however, be paid under specified conditions 
before the actual due date.. Such bonds are termed “callable bonds,” 
since they may be called in by the issuing company before they are 
technically due. To illustrate, in April, 1926, the Associated Electric 
Company offered a $65,000,000 issue of “Convertible Gold Bonds, 
51%4% Series, due 1946,” but “callable in whole or in part at 105 and 
interest up to and including March 1, 1931, and thereafter at 114% 
for each five-year period or fraction thereof to maturity.” That is, 
the bonds if outstanding must be paid in 1946, but if the company 
wishes to call them in sooner, it may do so on the prescribed terms. 

The call provision is entirely in the interest of the company that 
issues the bond, and many reasons may arise to render the exercise 
of the right desirable. Interest rates may at a later period be lower, 
or the credit position of the issuing company may improve so that 
money may be had on better terms. In either case under the “call” 
provision, the bonds may then be paid off or refunded to the profit 
of the company. Thus, in July, 1925, the DeLaval Separator Com- 
pany issued $2,000,000 of ten-year 6% notes, the main purpose 
being the refunding of an outstanding issue of $1,950,000 ten-year 
notes, bearing 8% interest. These notes, issued in 1921, did not 
mature until 1931, but meanwhile were callable at a specified price— 
103% at the time they were retired. The saving effected was mani- 
festly material; enough to justify fully the selling cost of the new 
issue, plus the premium on the retired notes. 
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Other reasons than a cheaper price for money may arise to render 
the retirement of outstanding bonds very desirable before the arrival 
of the due date. Perhaps the capital structure of the company may 
call for simplification or improvement of some kind. Or outstand- 
ing bonds may cover security that would well support a much larger 
issue of bonds and thus—as in the case of the Chicago, Rock Island 
& Pacific Railway Company at the present time—stand in the way 
of further essential financing, and their retirement be advisable on 
that account. Or some term of the issue may prove to be unex- 
pectedly onerous. Whatever the reason, if it arises and the bonds 
are callable, they may be retired. If, however, the privilege of calling 
them has not been reserved, the only recourse is the uncertain and 
possibly costly procedure of purchase in the open market. 


The Call Privilege—So highly is the call privilege esteemed 
by the issuing corporation that it is a feature of the great majority 
of modern bond issues. From the investor’s standpoint, however, a 
callable bond is not, other things being equal, as desirable as one 
that has the greater stability of a non-callable bond. To overcome 
this disadvantage the call price is usually placed at a premium, or 
the bond is made attractive in other ways. For instance, the sinking 
fund, debenture gold 5%s of the American Telephone & Telegraph 
Company, issued in 1923, and due in 1943, may be called at any 
interest date prior to May 1, 1941, at 110 and interest; thereafter 
at 105. The preceding bond issue of this same company in 1913, 
its convertible gold 4%s, also debentures, but made attractive by 
the convertible feature, were issued callable at par from September 
I, 1925, until their maturity in 1933. 

The disadvantage of a callable bond is not alone the unsettled 
nature of the investment. The call privilege at a specified price 
may have an adverse influence on the market price of the bond. 
Many such issues are selling near or even above their redemption 
prices. This sharply limits the possibility of further enhancement 
in market value and might result in a loss to the investor in case of 
redemption. 


The Call Price.—The usual plan of payment for called bonds 
involves a premium, high at first, frequently fixed at one year’s 
interest, and decreasing as the maturity date draws nearer. Thus 
the $45,000,000 of first mortgage bonds, issued by the Baltimore 


sis 
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and Ohio Railroad Company, Southwestern Division, in 1899, and 
in 1925 extended for a period of twenty-five years, matures July 
I, 1950, but “all or any part of the bonds may be called by the 
Company on July I, 1945, or any interest date thereafter on not 
less than three months’ previous notice, upon payment of their prin- 
cipal amount plus a premium of 144% for each six months from the 
date of redemption to the date of maturity.” The $17,500,000 issue 
of 5-year 544% gold notes of Pacific Mills of Massachusetts, issued 
in 1926 and maturing February 1, 1931, are “callable on 60 days 
notice as a whole at any time, or in part on any interest date, at 102 
during the first two years, at 1o1 during the next two years, and 
at 100% the last year, plus accrued interest in each case.” The 
$18,000,000 first and refunding 5% gold bonds, Series A, of the 
Florida East Coast Railway Company, issued in 1924 and due in 
-1974, are redeemable at the option of the company as a whole or 
in part on go days’ notice, on any interest payment date, as follows: 
on and after September 1, 1944 and prior to September 1, 1971, at 
105 and accrued interest; on or after September 1, 1971 at 100 and 
accrued interest. 

Less frequently a fixed call price is provided regardless of the 
date of call. Thus the Seaboard Air Line’s First & Consolidated 
Mortgage 6% Gold Bonds, Series A, of which over $35,000,000 are 
outstanding and a total of $300,000,000 may be issued are “redeem-~ 
able as a whole or in amounts of not less than $1,000,000 at any one 
time, on any interest date on sixty days’ notice at 107% and accrued 
interest.” 

Still less frequently, the fixed call price is the par value of the 
bond. Of this nature is the call price of the convertible gold 4%4s of 
the American Telephone & Telegraph Company, referred to above; 
also that of the $50,000,000 first refunding mortgage 5% gold bonds, 
Series C, of the Bell Telephone Company of Pennsylvania, which 
are redeemable, at the option of the company, in whole but not in 
part, upon 60 days’ notice on October I, 1957, or on any interest 
date thereafter at 100 and accrued interest. 

It is obvious that the call price will be fixed by the conditions of 
the particular bond issue. Where a bond is sufficiently attractive 
the call price will be fixed at par and be increased above this as the 
general attractiveness of the bond diminishes. When the issuing 
company has no reason to suppose the call privilege will ever be 
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exercised but still appreciates the fact that some emergency might 
render the retirement of the bonds a matter of great importance, the 
call price may be fixed at a high figure—so high that it cannot 
possibly affect the selling price of the bonds adversely. Then if 
needed the call privilege is there—if not, no harm has been done. 


Selecting Bonds for Call_—The method of selecting the par- 
ticular bonds to be retired when the bonds are to be called varies. 
Usually it is provided that bonds for retirement may be secured 
in the open market, or by advertisement, the right being reserved 
to buy at less than the call price if the bonds can be had at a lower 
figure, and in event of the failure to secure the desired bonds in 
this way, that the bonds to be retired may be selected by lot. 


Sinking Fund Bonds.—In order to strengthen the security be- 
hind the bond and to add to its attractiveness, many bond issues 
are protected by a sinking fund provision in the trust indenture— 
by an agreement of the corporation to make specified periodical 
payments or reservations of funds for the protection of the bonds 
to which the payments or reservations apply. A bond so protected 
is designated a sinking fund bond, and the sinking fund payment 
is usually made either annually or semi-annually, and, according to 
the terms of the trust indenture, such sinking fund payments may 
be used in the purchase or redemption of bonds at the time each 
payment is made, or may be allowed to accumulate until the due 
date of the bond issue and then be used for its redemption, or be 
applied in some other manner specified by the trust agreement. A 
part or all of the funds needed for the retirement of a bond issue 
may be provided by the sinking fund. 

When the ordinary railroad bond matures, it is usually refunded, 
either by direct exchange for a bond of like issue, or by payment 
from the proceeds of other bonds sold. Among industrial issues 
the practice of refunding is not so common, the usual expectation 
being that the indebtedness represented by the bond issue will be 
extinguished at or before its due date. Accordingly, among the 
ordinary railroad issues sinking funds are not frequent; among 
industrial issues they are usually found. When the sinking fund 
exists, the bond enjoying its protection usually advertises the fact 
in its name, being designated a sinking fund bond. 

Sinking fund protection in some form is usually a necessary 
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feature of a bond issue based on short-lived or wasting properties. 
Lumber company bond issues are familiar examples of this kind of 
bond which is usually protected by very large property values and 
by ample sinking funds, consisting usually of either specified an- 
nual payments, or payments based on the reduction of the wasting 
asset security. For example, the Long-Bell Lumber Company’s issue 
of first mortgage 6% sinking fund gold bonds, of which $8,720,000 
were sold in 1926, calls for the following sinking fund payments, 
as announced by the bankers in charge of the bond sale: “the sum 
of $6.00 per thousand feet of timber cut or sold in the states of 
Louisiana and Texas, $3.00 per thousand feet in the states of Cali- 
fornia and Oregon, and 60% of the appraised value in all other. 
states.” 


_ Purpose of Sinking Fund.—tThe first and obvious purpose of 
the sinking fund is to add to the safety of the bonds and therefore 
to their attractiveness to investors. In addition to this—especially 
in the smaller corporations—they ease the burden of payment by 
providing the equivalent of an instalment plan. At the same time 
their obligatory payments make for conservative management of 
the company’s finances. Also the usual annual retirement of bonds 
by sinking fund purchase, helps to make a market for the issue and 
thus maintain the price of the bonds. 


Sinking Fund Amounts.—There is no rule as to the amount of 
the annual sinking fund payment. In each case it must be decided 
by the conditions. In some few cases the sinking fund payments 
are so calculated as to retire the whole issue at maturity. From 
this the payments run down to a point where they simply serve 
as some slight reenforcement to the security already behind the 
bonds. Between these extremes are wide variations. 

A very modest sinking fund provision is that of the Fisk Rubber 
Company, securing its $10,000,000 issue of five-year 534% sinking- 
fund gold notes, which requires “an annual sinking fund of $250,000, 
payable semi-annually, which is to be used to purchase these notes 
at not exceeding 100 and interest, unexpended funds to revert to 
the Company.” The Massachusetts Gas Companies secures its issue 
of $18,000,000 twenty-year sinking fund 5%2% gold bonds, due in 
1946, by a reserve of 114%, or $270,000, “to be set aside annually 
in equal semi-annual instalments, such fund to be used in purchasing 
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the bonds of this issue if obtainable at not exceeding 105% and 
accrued interest; if not so obtainable these bonds to be called by 
lot.” The sinking fund securing the $37,000,000 first mortgage 
6% sinking fund gold bonds, Series A, of the Duke-Price Power 
Company, Ltd., is “‘calculated to retire at least half of all Series 
A bonds by maturity.” The issue of $8,975,000 6% gold bonds of 
the Philadelphia Rapid Transit Company are secured by a sinking 
fund which “it is estimated will redeem more than one-half the 
entire issue by maturity; while the “Twenty-Year Sinking Fund 
7% Gold Debentures” of the Allgemeine Elektricitas Gesellschaft 


sold in this country are protected by a “sinking fund sufficient to pay 
or redeem the entire-issue by maturity.” 


Sinking Fund Methods.—The methods of fixing the periodical 


sinking fund payment are numerous. Some of the more important 
of these are as follows: * 


1. Fixed annual instalments. 


(a) A fixed amount of money. 


(b) An amount sufficient to retire a fixed par value of 
the bonds. 


2. Varying but clearly stated proportional instalments, not de- 
termined by the results of the business. 
(a) Annual instalment a proportion of the outstanding 
bonds—the commonest provision. 
(b) Annual instalment a proportion of total capitaliza- 
tion or entire debt. 


3. Varying annual instalments—determined by the operations 
or results of the business. 
(a) Instalments proportional to gross output or earnings. 
(b) Instalments proportional to net earnings. 
(c) Instalments proportional to the admitted surplus. 
(d) Instalments proportional to dividend payments. 


4. Contingent payments. 


(a) Annual payments optional within specified maximum 
and minimum limits. 


(b) Payments entirely optional. 


® Substantially as listed by Dewing in ‘Financial Policy of Corp.,”’ Rev. ed., p. 598. 


Ch. 60] BONDS WITH PROVISIONS FOR RETIREMENT 563 


Administration of Sinking Fund.—The purpose of the sinking 
fund payments is, as stated, to add to the safety of the bond issue 
to which it pertains, and the trust indenture specifies in what man- 
ner this purpose shall be attained. Usually this is by purchase of 
outstanding bonds, sometimes by the company, usually by the trus- 
tee, in the open market if they can be so obtained at the call price 
of the bond, or less; but if not, by selection by lot. Usually the 
bonds so purchased are cancelled, but at times are held by the 
trustee and the interest received by him used to increase the sinking 
fund purchases of bonds. 

Variations of these usual provisions are not uncommon. For 
instance, the American Telephone & Telegraph Company’s “Sinking 
Fund Gold Debenture 5s” of which $125,000,000 are outstanding, are 
protected by semi-annual sinking fund payments of $1,250,000 per 
annum, to be used to purchase the debentures, if available, at not 
exceeding 10214, but if the debentures cannot be secured at this 
price the payments are to be used for capital expenditures. And 
the Pennsylvania Company’s 314% and 4% guaranteed trust cer- 
tificates, assumed by the Pennsylvania Railroad Company, are for 
each series protected by an annual sinking fund of 1% of the amount 
of the original issue to be used for the purchase of certificates at 
not exceeding par and interest, but if not so purchasable, the fund 
reverts to the company. Also the Anaconda Copper Mining Com- 
pany’s ten-year, secured gold bonds, Series A 6s, are protected by a 
sinking fund of $1,500,000 per annum, payable semi-annually, pay- 
ments “to be used for the purchase and retirement of bonds on the 
most advantageous terms, but if bonds cannot be purchased at prices 
to yield 6% or more per annum, the unexpended balance shall revert 
to the Company.” Such provisions are, of course, unnecessary when 
bonds are callable. 


Serial Bonds.—As an alternative to the sinking fund plan, bonds 
are frequently issued in serial form, the series maturing in succes- 
sive years so that the increasing security or retirement of bonds 
ordinarily effected by sinking fund provisions is brought about by 
the redemption of the maturing bonds. The plan is especially well 
adapted for short-lived, securing properties, and in practice the 
railroad equipment obligations are almost invariably issued in such 
form. It is not, however, confined to the equipment obligations, 
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but adapts itself to many conditions. It is attractive to investors, 
usually offering them well-protected security of shorter or longer 
maturity, as they may prefer. For the issuing company it adjusts 
the burden of redemption so as to avoid undue strain on the com- 
pany’s financial resources at any one time. It is, in fact, payment 
on the instalment plan. 

While serial bonds and notes are an alternative to the usual sink- 
ing fund security, they also carry sinking funds on occasion. This 
is the case with the bonds of the Federal Compress and Warehouse 
Company referred to below. For these bonds, as announced by 
the company’s bankers, “the mortgage will provide, in addition to 
the serial maturities, for annual sinking fund payments by the 
company out of any surplus earnings, after 8% is earned on the 
common stock, to be used for the purchase or redemption of first 
mortgage bonds.” 

In practice serial bonds and notes are issued by all classes of 
‘corporations. The annual serial maturities are commonly of equal 
amount. Thus the General Motors Acceptance Corporation issued 
5% serial gold notes in 1926 to the aggregate amount of $50,000,000, 
of which $5,000,000 mature annually beginning March 1, 1927;.the 
United States Rubber Company issues 61%4% serial gold notes to 
the aggregate amount of $30,000,000, which mature “in fifteen 
annual instalments of $2,000,000 each from March 1, 1926, to March 
1, 1940, both inclusive”; the Hamburg-American Line in the latter 
part of 1925 issued $6,500,000 of first mortgage 614% marine 
equipment serial gold bonds, $500,000 maturing annually December 
I, 1928 to 1940; the New York Evening Journal, Inc., in 1926 issued 
$15,000,000 of first mortgage and collateral trust 614% serial gold 
bonds, $1,000,000 to be retired each year, “reducing the bond issue 
to $5,000,000 at the final maturity, December 1, 1937.” 

As will be noted where the annual maturing instalments of serial 
bonds are equal in amount, the heaviest burden of repayment falls 
upon the early years when not only must the annual instalment be 
paid, but also interest on the outstanding issue while this is at or 
close to its largest amount. As each maturity is paid, the burden 
on the company’s finances is lessened by the amount of interest on 
the retired bonds. To offset this, the maturities are sometimes 
graduated on an ascending scale so that the heaviest annual re- 
demption payments must be made towards the close of the series 


Ch. 60] BONDS WITH PROVISIONS FOR RETIREMENT 5605 


when interest payments are lowest. For instance, the $3,700,000 
first mortgage 6% serial gold bonds of the Federal Compress & 
Warehouse Company, issued in the latter part of 1925, are graduated 
as to maturities as follows: 


AMOUNTS, MATURITIES AND YIELDS 


Amount Maturity Amount Maturity 
PUEHOOG) oes Ae 8 Lien eonsow July 1, 1926 $25 3 0COM ane Seren Uy E034 
TOG OOO Lenton area LULVate O27 200,000 Mere nee mien [Ulver Toss 
E]G/OOON Rar. daisels Ly IE O28 285,000. sewiads ens. July 21936 
ESO: SOO eros sts sieaieye ory 2 July 1, 1929 302, OCO hea ariaeahe ae ie soe) Uly ert Os 
BOMOOO wales cn ise, LU 15030 WICSOLCER snow oc once Albin moet) 
PIR OOO. Se JULY! Es O31 330,000 tn. OU -eeeMin July perso 
Be OOOM rien. eletay JULY eh pO 32 3500s enema ee ULVats, LOA 
230, OOOMmm Teneemcen ULY, 1.91033 


When serial bonds or notes are to be sold, to make the later 
maturities attractive, the price is usually fixed so as to give them 
a higher yield. Thus the prices of the various maturities of the 
Hamburg-American serial issue, referred to earlier in the discussion 
of serial bonds, range as follows: . 


To Yield 
Maturity Price About 
MCC Art TOQBs etre. Sit. cee aleee . gsitsidathc 100.00 6.50% 
OZOME eet Car ite © ate an OG..00 6.53% 

TOQSOM ME eee eee Sete MOONS 6.55% 
LOGICIEL ieee HELIO ees. es eee OOeTO 6.56% 


EOS QUE entteh Meuteure soles c'ctoern anges OOLOO 6.57% 


CHAPTER 61 
REDEMPTION OF BONDS 


Methods of Bond Redemption.—A bond or a short-term note 
is, as stated before, merely a special form of corporate obligation or 
promise to pay money, and it has therefore a due date on which it 
must be paid. The redemption or retirement of such securities, 
therefore, should be and usually is a matter of careful thought and 
planning. 

The ordinary methods of redeeming, retiring, or providing for 
the payment requirements of bonds and short-term notes, in whole or 
in part, are as follows: 


1. By conversion into other securities of the company, the 
conversion usually being effected before the due date 
of the bond or note. 

2. By purchase before maturity in the open market, or by 
acceptance of offers, made in response to advertise- 
ments, or by selection by lot at a specified price, the funds 
for such purchases or redemption being supplied by a 
sinking fund. 

3. By call, at specified prices in accordance with the terms 
of the trust indenture, prior to the fixed date of ma- 
turity. 

4. In the case of serial issues, by redemption of each series 
at its due date, as prescribed by the trust indenture. 

5. By extension, sometimes in accordance with prearranged 
plans, more often by agreement with the holders at or 
before the due date. 

6. By refunding usually at or shortly before the due date. 

7. By payment in cash at the due date. 


The first four of these methods of providing for the payment 
requirements of bonds and short-term notes have been discussed 


in the preceding chapter. The last three form the subject of the 
present chapter. 
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Extension of Bonds and Notes.—In case of default of the pay- 
ment of bonds or notes, or even in case of failure to pay the interest 
when due, the trustee is usually empowered to bring foreclosure 
proceedings, or to enter upon an¢l take charge of the property for 
the benefit of the bond or note holders. In such case the company 
is usually forced into a receivership or a reorganization, unless the 
holders of the defaulted securities agree to an extension or some 
other plan of adjustment that will permit the company to continue 
its operations. An example of such an adjustment was the renewal 
in 1914 of the Missouri Pacific’s 5% secured notes amounting to 
$25,000,000 for a year, the company increasing the interest rate 
to 6% as a consideration. In 1915, the road being unable to meet 
the obligation and over 95% of the holders agreeing, the major por- 
tion of the notes were again extended. This was followed by the 
reorganization of the road. 

Extension is usually an accompaniment of financial difficulties 
and is not, therefore, ordinarily considered when the retirement of 
bonds or notes is to be faced. Refunding with securities of similar 
character is much similar to extension, but is not handicapped with 
the associations that may make an appeal for extension undesirable. 


Refunding Bonds or Notes.—Refunding is a common method 
of retiring bonds or notes, either at, or in the case of callable bonds, 
before the date of maturity. When bonds are retired before ma- 
turity by refunding, it is because some advantage is gained, as a 
lower rate of interest, or a longer term security to replace the re- 
tired issue, or a readjustment of capitalization. When refunded at 
maturity, the terms of the new issue may be either better or worse 
than those of the refunded securities, depending upon the conditions. 

A recent instance of refunding before maturity is that of the 
Westinghouse Electric & Manufacturing Company’s sale of $30,000,- 
ooo “Twenty-Year 5% Gold Bonds” in August of 1926, in order, 
as stated by the company, “to provide part of the funds necessary 
to pay $30,000,000 principal amount of this company’s seven per 
cent gold bonds which are to be called for redemption on November 
t next, thus reducing the company’s fixed charges.” Another in- 
stance is the sale by the Bethlehem Steel Corporation in 1925 of 
$10,000,000 in short-term notes bearing 5% interest, the proceeds 
from which, together with cash from earnings, were to retire longer- 
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term equipment obligations bearing 7% interest. “It is estimated 
that this financing will save Bethlehem about $140,000 a year.” 

When securities are refunded before maturity, the matter is 
optional with the company by wlfich the securities were issued or 
assumed, hence the statement that such refundings are undertaken 
because of some advantage to be gained by the company. When, 
however, a refunding is undertaken at maturity, the retirement is 
not optional but obligatory upon the company responsible for pay- 
ment, and the terms of such refundings, therefore, as stated, may 
vary with the conditions. When money rates are low and the credit 
of the issuing corporation is good, the refunding will be on better 
terms for the company. When these conditions are reversed in 
whole or in part, the terms of refunding will be harsher for the 
company. ; 

Thus in 1925 the Baltimore & Ohio Railroad Company was faced 
with maturities amounting to $125,000,000. The company’s position 
was good, but it had just come through an “uncertain period,” the 
amount to be refunded was large and it was by no means certain 
what reception would be accorded the refunding issues. Accord- 
ingly interest charges on the new issues were materially increased 
and the refunding was effected. Commenting on the successful 
sale of $45,000,000 5% first mortgage bonds of the Baltimore & 
Ohio, Southwestern Division, in the early part of 1925, the Wail 
Street Journal said: ? 


Sale of this lot of bonds completes one of the big refunding opera- 
tions of the current decade. The Baltimore & Ohio bankers handled the 
job of refunding $125,000,000 of maturing bonds in a cautious manner, 
taking three “bites” at the job. The final result is the replacement of 3%4s 
and 4s with 5s and 6s, but even at that the road is getting out of its 
predicament more cheaply than would have been thought possible three or 
four years ago. 


Railroad companies customarily refund maturing securities by 


new issues. It is a less common but still a frequently-used method 
of retiring maturities in other fields. 


Payment of Bonds and Notes in Cash.—The procedure for 
payment of maturing bonds and notes in cash is comparatively sim- 


1 Wall Street Journal, June 9, 1925. 
2 April 9, 1925. 
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ple. and is usually provided for in detail by the trust indenture. The 
following provision is typical? and is extended to apply to the call 
of bonds before maturity as well as to their redemption at the due 
date. 


Notice of intention to redeem shall be given by the Company by pub- 
lication in one daily newspaper of general circulation in the Borough of 
Manhattan, City of New York, once a week for four (4) successive 
weeks, the first publication to be not less than thirty (30) nor more than 
fifty (50) days before such redemption date. A copy of such notice shall 
also be mailed by the company at least thirty (30) and not more than 
fifty (50) days before such redemption date to the holders of registered 
bonds which are to be redeemed, at their last addresses appearing upon the 
registry book. The failure to give such notice by mailing shall not, how- 
ever, affect the validity of any proceedings for the redemption of bonds. 
Before the redemption date specified in such notice, the Company shall, | 
and it hereby covenants that it will deposit with the trustee an amount 
in cash sufficient to redeem all the outstanding bonds which are to be 
redeemed, to be held for the account of the holders thereof and to be paid 
them respectively upon presentation and surrender of said bonds with all 
unmatured coupons thereto appertaining. 


Upon payment of the bonds and interest coupons then .due, their 
disposition is determined by the provisions of the particular deed of 
trust. Practice varies. A usual provision requires that the redeemed 
bonds or short-term notes be cancelled by the trustee and delivered 
to the company. At other times it is provided that the redeemed 
securities shall be cremated by the trustee and due certificate of 
their cremation be given the company by the trustee. It would seem 
better to preserve the cancelled bonds or notes for a reasonable pe- 
riod, at least, after their redemption. In such case the redeemed 
bonds or notes are delivered to the company and are usually filed 
for such period as may seem advisable—commonly from five to 


ten years. 


Status of Unpaid Bonds After Redemption Date.—Where 
bonds or notes mature or have been called and proper provision has 
been made for their payment on presentation, their status, after the 
date for payment, if they are not presented and paid changes ma- 
terially. A simple but typical provision of the trust indenture is 
as follows: “After such redemption date the bonds so designated 
shall cease to draw interest-and all coupons for interest maturing 


8 Deed of trust, United Carbon Co., Art. 4, sec. 27. 
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subsequent to that date shall be void, and such bonds shall cease 
to be entitled to any benefit under this indenture except to receive 
payment of the redemption price from the moneys applicable thereto 
in the hands of the trustee.” 


Losses from Failure to Present Called or Matured Bonds.— 
The holders of bonds and short-term notes frequently show the 
same remarkable indifference to redemption calls and the losses they 
sustain by neglecting them that exists among holders of convertible 
securities toward the losses incurred by failure to exchange these 
securities when such exchange is profitable. This was commented 
upon in the preceding chapter. Secretary Mellon, in a statement 
issued in the early part of 1923, gives the following public notice 
that certain specified series of Victory Notes were called the pre- 
ceding December for redemption and had not yet been p-esented 
for payment. “There are still about $80,000,000 of called notes 
outstanding which have not yet been presented for redemption, and 
on this amount on the aggregate, holders are losing interest at the 
rate of about $10,000 a day, or over $1,000,000 since December 15, 
pye2.”? 


Default and Its Results——The provisions of the trust instru- 
ment as to default are usually drastic, so far as statement is con- 
cerned. The difficulty comes in the application of the remedies 
provided—to decide whether the bondholders will be benefited by 
the action prescribed or permitted by the trust indenture. Fre- 
quently such action would only precipitate bankruptcy and disaster 
for both the bondholders and the embarrassed company. 

The defauits usually covered by the trust indenture and giving 
the trustee ground for decisive action are as follows: 


1. Defaults in the payment of any instalment of interest. 

2. Defaults in the payment of the principal of any of the 
bonds, when due. 

3. Defaults in the payment of any sinking fund instalment. 

4. Defaults as to any covenant of the trust indenture after 
a prescribed demand for its observance. 

5. Bankruptcy, insolvency, or appointment of a receiver for 
the company or its property. 

6. Action on the company’s part for voluntary bankruptcy, or 
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an assignment for benefit of its creditors, or an admis- 
sion in writing of its inability to pay its debts when due. 


In event of any such fault or conditions when some or all of 
the bonds are not due, the trustee usually may, and upon written 
request of a prescribed percentage of the bondholders, and upon 
being indemnified to his satisfaction, must declare all the outstand- 
ing bonds and accrued interest “to be due and payable immediately,” 
and may thereupon enter upon and take possession of the company’s 
property and operate it for the benefit of the bondholders, or may 
sell the said property, or may take such other legal and suitable 
action as the trustee “being advised by counsel” shall deem most 
effectual for the protection of the bondholders’ interests. In practice 
the trustee rarely enters upon and operates the company’s property, 
but the provision does on occasion give a basis for the appointment 
of a receiver. 


Ending the Trust—‘On the deposit with the trustee of the 
amount necessary to redeem all the bonds outstanding, together with 
accrued interest on the principal thereof, and if there have been 
made arrangements insuring to the satisfaction of the’ trustee that 
notice of redemption will be given in accordance with the require- 
ments of this indenture, and on payment to the trustee of all costs, 
charges and expenses in relation thereto, and of all other sums 
payable hereunder to the trustee, the trustee shall, by proper instru- 
ment, release, convey and deliver the mortgaged property free from 
the lien of this indenture and take all reasonable and necessary 
steps to cause this indenture to be cancelled, satisfied and discharged 
of record.” 4 


4 Deed of trust, of April 1, 1925, United Carbon Company, Art. 4, sec. 28, (3). 


CHAPTER 62 
THE BOND RECORDS AND ACCOUNTS 


Bond Designations.—Bond issues are usually authorized for a 
stated or otherwise limited amount, and the bonds are then sold at 
such times and in such amounts as the conditions permit. All bonds 
of the same issue usually bear the same date regardless of the date 
of sale, and any coupons which have matured before the particular 
bonds are sold, are clipped off and cancelled. 

Bonds may, of course, be repurchased by the issuing company 
in the open market at any time if the conditions of its finances 
permit. Some issues are serial by the terms of the trust agreement 
and require the redemption of specific amounts at periodic intervals. 
In such case there is usually a provision in the trust indenture requir- 
ing that the bonds so redeemed shall be cancelled. Not infrequently, 
a similar provision requires the cancellation of other kinds of bonds 
when called before their due date in accordance with the provisions 
of the trust:indenture. When this requirement does not exist, or 
when bonds are purchased in excess of sinking fund or redemption 
requirements, such bonds may be held without cancellation and 
be resold at the option of the company. 

Bonds are usually considered authorized when any statutory, 
charter or by-law provisions relating to the issuance of bonds have 
been complied with and the bonds themselves are properly approved 
for issuance. They are considered issued when they have been 
disposed of to bona fide purchasers for a valuable consideration. 
Bonds in the hands of purchasers at the time of the financial state- 
ment are considered issued and outstanding, and their amount must 
be equal to the total amount issued, less the total bonds called by 
the company or the trustee in accordance with the terms of the 
trust instrument, or purchased by independent action. Those reac- 
quired by the company and held by it for subsequent sale, or which 
it has the right to sell, are considered treasury bonds. 

The designations of the Interstate Commerce Commission and 
the various local regulatory bodies differ somewhat from those given 
above. The accountant or corporate official may, however, freely 
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use whatever caption for accounts he may desire, so long as it is one 
that is clearly understood by all concerned and the corporation is not 
one subject to commission regulation. 


Accounting Records for Bonds.—Under some conditions 
transactions in bonds require no detailed record to be kept by the 
issuing corporation. If banks or trust companies act as transfer 
agent and registrar, this is always true. If, however, this work is 
undertaken by the company, the treasurer, or the accounting depart- 
ment, must keep a full record, and if the bonds are registered, a bond 
register is necessary. An index of bondholders is also usually 
maintained. This is merely a card list on which is entered the 
name and address of each holder of a registered bond, together with 
the number of his bond, its amount, and such other data as may 
be desirable. The. card also provides for a record of the person 
from whom the bond was transferred, in case it is not an original 
issue, and blanks for the names of persons to whom it may be trans- 
ferred in the future. 

As explained in an earlier chapter,? registered bonds are of two 
classes: (1) bonds which are registered both as to principal and 
interest, interest checks being issued on the specified interest dates 
direct to the holders of record; and (2) bonds which are registered as 
to principal only, the interest being represented by coupons and 
therefore payable to the holders of these coupons upon their sur- 
render. 

As explained later in the chapter, when coupon bonds are issued 
a coupon register is frequently kept. 


The Bond Register.——The bond register shown later in the 
volume,* provides space for the name and address of the holder, 
the number of his bond, the date it was acquired, the name of the 
transferee, and 20 columns for 20 interest payments. Thus a com- 
plete record is provided for a 10-year bond on which interest is 
payable semi-annually. 

When a fully registered bond is transferred, a new one is issued 
on surrender of the old, just as a new stock certificate is issued when 
stock is transferred. The surrendered bond is cancelled and filed, 
and in the bond register a red-ink line is ruled through the name 

1See Form 325. 


2Ch. 58, “General Classification of Bonds.” 
2 See Forms 324a, 324b. 
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and address of the former owner, and through the number and 
amount of the cancelled bond itself. Also the number of the new 
bond is written directly after the last entry of interest payment on 
the old bond, as indicated on the form shown. A line ruled through 
the remaining interest columns then completely cancels the line 
devoted to the cancelled bond, though the original entry still shows 
the transfer of the old bond and the number of the new bond by 
which it was replaced. The name and address of the owner of the 
new bond are then recorded on the first vacant line of the bond regis- 
ter in the column headed “To Whom Issued,” and the record of the 
transfer is complete. 

As will be noted, the bonds are entered in numerical order, and 
any special bond may be readily located if its number is known. 
If the number is not known but the name of the owner is, the bond 
may be traced through the index of bondholders. If desired, the 
number of the page of the bond register on which the individual’s 
name appears can be entered on the index of bondholders. 

The difference between the footings of the “Amount” columns 
of the bond register and the sum total of all bonds cancelled—which 
is obtained by adding together all amounts through which the red- 
ink line is drawn—should agree with the balance of the Bonds 
account in the general ledger. 


Coupon Bonds Registered as to Principal.—The register for 
coupon bonds * does not show interest payments, but merely the own- 
ership of the bonds. In such case the rulings for interest payments 
are omitted. 

Coupon bonds registered as to principal are entered on the bond 
register and an alphabetical card index of the holders is maintained 
for each denomination of bonds issued. When coupon bonds are 
presented for transfer, the proper entry is made on the bond register 
but the bond presented is not retired—as in the case of fully regis- 
tered bonds. On the contrary the registration, or transfer, after 
entry on the bond register, is indorsed on the back of the bond itself 
and it is then returned to the proper party. 

When coupon bonds are not registered as to principal but pass 
ownership by delivery, the bond register and the alphabetical card 
index of bondholders, of course, cannot be employed. 


4See Form 323. 
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Payments of Interest on Non-Coupon Bonds.—If the bonds 
are not coupon bonds, interest is computed on each at the half-yearly 
or yearly interest dates, and recorded under the proper interest period 
in the bond register. At the same time, interest checks are issued 
to the registered holders. The sum total of the footings of the 
Interest columns should agree with the total amount of interest checks 
issued, and is charged through the cash book to the Accrued Interest 
on Bonds account. This is on the assumption that accrued bond 
interest is entered monthly or at least prior to the date of payment. 

Interest checks are made out direct from the bond register. For 
the sake of accuracy, it is advisable to arrange these interest checks 
alphabetically and compare the names of the payees with the names 
shown by the cards of the index of bondholders. This reduces to 
a minimum the possibility of checks being made payable to the wrong 
persons. 


Payment of Coupons.—Coupons are generally presented for 
payment at the office of the fiscal agent or trustee, in envelopes speci- 
fying the title of the security, number and amount of the coupons, 
and the name of the concern or individual presenting them. Payment 
is by check when possible, and, of course, out of funds supplied 
by the issuing corporation. The coupons are cancelled by having 
one or more holes punched in them; all cancelled coupons are kept 
together, and at proper intervals are sent to the company which issued 
the security, with a statement of the account showing the total 
coupons paid and the amount still outstanding. 


The Coupon Register.—A coupon register is frequently main- 
tained—and more especially by the smaller corporations—for the 
preservation and record of paid coupons. A convenient form of this 
register is shown and described later in the volume.” 

In many instances, and customarily with the larger bond issues, 
the coupon register is dispensed with, the paid coupons being: merely 
filed away in the same manner as cancelled bank checks. 

A special bank account should be kept for the payment of coupons, 
and the balance of this bank account should agree with the total due 


and unpaid as shown by the coupon register. 


5 See Form 324. 
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Accounts Used.—Bonds may sell at, or below, their par value, 
or at a premium, depending in part upon the stability of the issuing 
company, and the rate of interest to be paid, and the condition of the 
money market at the time. The bonds may be all or partly sold at 
the time of issue, and those that have been disposed of may be paid 
for in monthly or periodical instalments. In any case there are 
numerous expenses incident to a bond issue, and these may either 
be charged immediately to operating expenses or spread over a term 
of years. 

The accounts used for recording sales of bonds are analyzed on 
the following pages. It will be seen that they correspond rather 
closely with similar accounts for handling capital stock transactions. 
The titles used designate the first mortgage bonds of the Lenox Iron 
Works discussed in the next chapter. These titles would of course be 
varied in practice to designate the particular bonds the accounts 
record, 


First Mortgage Twenty-Year 5% Bonds, Due 1947—Au- 
thorized 


Debit: Credit: 
With the par value of bonds retired. With the par value of bonds authorized 
for issue. 


The uses of this account may be considered as parallel to those 
of the Capital Stock Authorized account. Just as was suggested in 
that connection, separate accounts should be opened with each differ- 
ent series of bonds authorized, the nature of each issue being clearly 
set forth by the title of its account, as “First Mortgage 5% Bonds 
Authorized,” “Collateral Trust 5% Bonds Authorized,” ‘First Mort- 
gage Thirty-Year Sinking Fund Gold Bonds Authorized,” etc. 


First Mortgage Twenty-Year 5% Bonds, Due 1947— 
Unissued * 


Debit: Credit: 
With the par value of bonds authorized With the par value of bonds issued. 
for issue. 


® See Ch. 48, “Par-Value Stock of Original Issue—Full-Paid.” 
7 Separate account for each series of bonds. 
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The difference between the balance of this account and the bal- 
ance of the Bonds Authorized account represents, paralleling the 
equivalent capital stock accounts, the par value. of the bonds out- 
standing. 


Bonds Account.—Not all authorities consider it necessary to 
show the amount of the authorized bonds and of those unissued on 
the books, preferring to enter only those which have been issued, 
these being entered as credits to the Bonds account § whose functions 
are as follows: 


First Mortgage Twenty-Year 5% Bonds, Due 1947 


Debit: Credit: 
With the par value of bonds retired. With the par value of bonds issued or 
assumed. 


The use of this single account, the balance of which represents 
the par value of the bonds outstanding, is more satisfactory than 
is the use of the single Capital Stock account.® When it is used it is 
well to show the amount of the authorized issue as a parenthetical 
note at the top of the Bonds account. 

A failure to show the amount of the authorized issue on financial 
reports is objectionable as by that authorization a mortgage liability 
has been placed on certain assets or income, effective when, and to 
the amount for which bonds are sold. From this point of view the 
showing of only the amount of bonds issued, when that is less than 
the authorization, is also objectionable as failing to indicate the true 
amount for which the property may become mortgaged without 
further action than the sale of more bonds. Obviously, so far as the 
books go, a memorandum entry of the full amount of the bonds, 
authorized at the top of the bond account, would meet this objection. 
A memorandum entry would also meet the requirement as to reports. 


Premium on First Mortgage Twenty-Year 5% Bonds, Due 
1947 


Debit: Credit: 
With bond issue expenses incurred at the With premium received on bonds sold 
date of issue. above par. 


With amounts of premium amortized. 


8 Separate account for each series of bonds. oN 
9See Ch. 48, ‘“Par-Value Stock of Original Issue—Full-Paid. 
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This account shows the amount of bond premium less expense 
not yet written off, and, when the amount of premium exceeds the 
expense, shows a credit balance. This net premium is not a profit 
which should be used for the payment of dividends. On the balance 
sheet the balance of the account is usually carried among the deferred 
credit items on the liability side. 

The amortization of bond premium presents a number of problems 
which are discussed in a later chapter.!° 

It is but seldom that bonds are sold at a premium. Usually they 
are sold at their face value or below and in either case the following 
account would be used. 


Discount and Expense on First Mortgage Twenty-Year 5% 
Bonds, Due 1947 


Debit: Credit: 

With the discount allowed or commis- With amounts of discount amortized. 
sions paid to bankers or underwriters on 
sale of the company’s bonds. 

With other bond issue expenses incurred 
at the date of issue. 

This account is a deferred expense which is usually spread over 

a term of years. If, however, the profits will justify, it may be all 
charged off during the first one or two years. It is the practice to 
charge to this account all expenses incident to floating a bond issue. 
Such expenses are common to nearly all corporate bond issues, and 
are usually written off over the life of the bonds. The methods of 
handling this are discussed in a later chapter.! 


Interest on First Mortgage Twenty-Year 5% Bonds, Due 
1947 ** 


Debit: Credit: 

At the close of each accounting period, Balance of this account constitutes a 
with the amount of interest on bonds out- | fixed revenue charge, and should be trans- 
standing applicable to the month or other | ferred to Profit and Loss account. 
accounting period just ended, as the case 
may be. The corresponding credit is to 
Accrued Interest on Bonds. 


2 See Ch. 65, “Bond Discount and Premium,” 


Ibid. 
12 See also Ch. 64, “Bond Interest.” 
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When the cash receipts and disbursements method of accounting 
is used instead of the revenue method, the debits to this account will 
consist of the amounts of interest paid, the corresponding credit 
being to Cash. The account would be closed into Profit and Loss as 
by the revenue method. 


Accrued Interest on First Mortgage Twenty-Year 5% 
Bonds, Due 1947 


Debit: Credit: 
With payments of interest cn bonds out- At the close of each accounting period, 
standing. with the amount of interest accrued on 


outstanding bonds during the month or 
other accounting period just ended, as the 
case may be. The corresponding debit is 
to Interest on Bonds. 


The balance of this account is a liability, and represents interest 
accrued and not due. 

Since in most large corporations it is the practice to require 
monthly profit and loss statements and balance sheets, accruals of 
interest on bonds, mortgages, and other obligations should be set up 
in the general ledger accounts. 


Funds and Reserves.—There are a number of accounts having 
to do with sinking and redemption funds and with various reserves. 
discussion of which is deferred to Chapter 66, “Principles of Sinking 
Fund Accounting.” 


CHAPTER 63 
BOND SALES—ACCOUNTING 


First Mortgage Bonds Sold at Par.—To illustrate the sale 
of bonds at par, we will assume that the directors and stockholders of 
the Lenox Iron Works have authorized the issue under date of Jan- 
uary I, 1927, of $1,000,000 first mortgage gold bonds having twenty 
years to run, with interest at 5%, payable semiannually on the first 
days of January and July. The bonds are coupon in form with the 
privilege of registration as to principal. 

Under these circumstances, it might be permissible to ignore 
the matter as far as the books of account are concerned, until the 
bonds are sold, at which time an entry would be made only for those 
sold. It seems prudent, however, to have a transaction of such 
importance placed upon the books immediately. For this purpose, at 
the date of issue, i.e., the date borne by the bonds, and before their 
sale, an entry is made as follows: 


January 1, 1927 
Unissued First Mortgage 20-Year 5% Bonds, due 1947.... $1,000,000 
To First Mortgage 20-Year Bonds, due 1947....... $1,000, 000 
Authorized issue of $1,000,000 first mortgage 5% 20-year 
gold bonds, due 1947, as sanctioned this day by the 
directors and stockholders. 


Instead of “Unissued Bonds,” some other appropriate title for the 
account may be used, if desired, as “Unsold First Mortgage Bonds,” 
etc. The credit entry may, if desired, be made to “First Mortgage 
Bonds Payable,” “Authorized First Mortgage Bonds,” “Bonds Pay- 
able,” or any other caption that will designate the issue clearly. If 
there are different issues, the caption may perhaps best distinguish 
them by indicating the character, the interest rate, the life, and the 
due date of the bonds, as shown in the entry above. 


Entry of Sale of Bonds.—If the entire issue of bonds is sold, 
as of January I, 1927, by the issuing company at par and for cash, 
the following cash book entry should be made: 


580 


or 
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January 1, 1927 


Cash. . $x , 000, 000 
To Unissued Bish Monteage tear 5% Bonds, due 


1947. $1,000,000 
Sale at par of the entire ite uf Manet! thorteage bonds": as 
authorized by the Directors. 


In case the bonds are paid for in property of some kind, then of 
course the property received is debited in place of cash. 

If the bonds were not recorded on the books before their sale, 
the cash book entry would be: 


January 1, 1927 


Gash’. . $1,000,000 
To: First [Mopesepece 20- ters 5% Bora, ‘Que sani $1,000,000 
Sale at par of the entire issue of first mortgage 5% 20-year 
gold bonds as authorized by the Directors. 


In case only a part of the bond issue has been taken at this date, 
then the cash book entry must, of course, be made for only the sum 
taken. Subsequent sales of bonds for cash should be recorded in 
the same manner. In the sale of bonds after date of issue, however, 
the element of atcrued interest is involved in the sale price and must 
be included. 


Bonds Sold at Par and Accrued Interest.—Inasmuch as the 
entire bond issue under discussion bears the January I, 1927 date, 
it is apparent that interest will have accumulated on all bonds sold 
on subsequent dates. It matters not whether the bonds are sold 
at par or otherwise; interest will have accrued on the par value 
thereof to the date of sale, and the investor is expected to add it 
to the purchase price of the bonds. In that case the cash book 
entry would be as follows, assuming that $500,000 of bonds were sold 
three months after the date borne by the bonds. 


April 1, 1927 


Cash. . . $506,250 
To hos Fi ‘rst Morteace 20-Vear 5% Bonds, due 1047 $500, 000 
First Mortgage 20-Year 5% Bond Interest. . 6,250 
Sale of $500,000 of first mortgage bonds and accrued interest 
on same at 5% for three months. 


The payment by the purchaser of this accrued interest involves 
no loss to him except the interest which the $6,250 so paid might 
earn from April 1 until the next interest date, three months later, 
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His payment at this time is merely a refund (in advance) of the 
interest which he has not earned and which will be paid to him when 
he cashes his first coupons for six months’ interest. Three months 
after the date of his purchase the company will pay the entire interest 
on all outstanding bonds for the first half-year; at that time the 
purchaser will receive back the interest money advanced by him, and 
in like manner the company will return the interest thus received. 
If the sale were deferred until the first or some subsequent interest 
date, accrued interest would not enter into consideration at all, for 
at that time the company would clip all coupons from the unsold 
bonds and cancel them. 


Bond Subscriptions Paid for in Instalments.—If bonds are 
sold directly to the public by the issuing company, or even through 
brokers on.a commission basis, it is not unusual to allow the pur- 
chasers a term of months in which to make their payments, the 
instalments being due at designated intervals. If the present bond 
issue had been sold to subscribers on the instalment plan, the entry 
would be: 


January I, 1927 
Bond Subscriptions . . $1, 000, 000 
To Unissued Fi irst Mortgage do-Nean 5% Bonds, ‘due 
1047. $1,000, G00 

Sale of $1,000,000 ae bonds to sundry subscribers at par, 
payable one-quarter down and the balance in three 
monthly payments of one-quarter each on the first day 
of each month. (Names of subscribers should be entered 
on separate sheets or in a subsidiary subscription ledger 
provided for the purpose.) 


Bond Subscriptions should be credited as payment of each instal- 
ment is made, and official receipts be issued therefor. When pay- 
ments are completed, the instalment receipts are returned and the 
bonds issued. The deferred instalments may perhaps bear interest 
at a given rate, or at the same rate the bonds are to draw, in which 
case an additional credit to Bond Interest account for the interest 
received is necessary, which in turn will offset an equivalent charge 
to the same account. Balance sheets made during the interval would 
of course show the amount of bond subscriptions deferred. 

Instalment payments may obtain when bonds are sold to the com- 
pany’s bankers. In that event the entire contract amount, after 
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allowance for discount, if any, should be charged up to the brokers 
as shown below: 


January 1, 1927 
Barton & Day, Bankers. $1,000, 000 
To Unissued First Mortece Hence 5% Bonds ates 
1947 (or to First Mortgage 20-Year Ge Bonds, due 
1947)... LG $1, 000,000 
Entire issue < frst morgace ‘bonds cole at 100 at ome 
able $400,000 down and the balance in two instalments 
of $300,000 each, due in one and two months respectively. 


Credit is of course given Barton & Day as payments are made 
by them. 


Guaranteed Bonds.—When bonds of one corporation are 
guaranteed by another corporation, it is manifest that the guaran- 
teeing corporation must constantly hold itself in readiness to pay 
the bond interest upon any default on the part of the issuing com- 
pany; but were such payment made, it would be considered only as 
an advance or loan to the issuing company, from whom repayment 
would be expected at some future date. The entries to be made on 
the issuing and guaranteeing companies’ books should be in harmony. 

The decision as to whether or not a ledger entry is required by 
either company at the time bonds are guaranteed, as an official record 
of the conditions, depends on the wishes of the directors. It should 
be handled just as other contingent liabilities are handled. If a 
minute of such guarantee is clearly set forth in the official records 
of each company, that should suffice, since the fact of the guarantee 
is conspicuously stated on the bonds themselves as well as in the 
deed of trust. A footnote of the guarantee should be made on the 
balance sheet of the guaranteeing company, unless the contingent 
liability is shown in some other way. 


Collateral Trust Bonds.'—Collateral trust bonds are bonds se- 
cured by a deposit of stocks and bonds, usually of other corporations. 
The book entries for transactions in such bonds do not differ mate- 
rially from those required for recording regular mortgage bonds. 
With the mortgage bond, however, though a conveyance under trust 
mortgage is made to the trustee, the real estate security remains in 
the company’s possession; while in the case of the collateral bond, 


1See Ch. 58, ‘Classification of Bonds.” 
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all of the security is assigned and placed in the hands of the trustee. 
The terms of the trust indenture sometimes provide that the collateral 
may be changed at any time for other collateral of equal value at 
the request of the issuing company, and usually provide that it shall 
be kept up to a certain prescribed value. 

The duly assigned collateral security must be deposited with the 
trustee before the actual sale of bonds begins, though this does not 
usually deprive the company of its equitable rights and privileges as 
owner of the pledged collateral, such as voting at meetings of stock- 
holders, receiving the income from its investment, etc., the deed of 
trust usually providing that the trustee shall, so long as there is no 
default on the part of the company, give it such orders and proxies 
as may be necessary for the exercise of its proper rights as the real 
owner of the pledged securities. The question now arises: What 
kind of record should be made for the collateral deposited with the 
trustee? An adequate record of the transfer should of course be 
made in the official minutes, and the Public Service Commission of 
New York requires of corporations subject to its jurisdiction, that 
the pledged collateral must be set forth in an account by itself. Cor- 
porations not subject to commission regulation may make entries in 
any logical manner, but in all cases it seems desirable to set forth 
in a separate account all pledged securities. 


Entries for Collateral Trust Bonds.—The stocks and bonds 
of other corporations used as collateral, when first purchased, are 
usually entered on the books at the purchase price regardless of par 
value, and are charged to some representative account, as “Invest- 
ments” or “Stocks and Bonds of Other Companies,” or to accounts 
representing the kinds of securities purchased. 

On the assumption that the collateral is standing in an “Invest- 
ments” account and has a book valuation of $1,340,000, the following 
entry is required suitably to record the conditions: 


Pledged Investments (to secure collateral trust bonds)... . $1, 340,000 
ALO Inarestinentsut:.i ts srasd hiseien ral a eee aan ee $1,340,000 
To record the pledge of the following collateral with the 
Hudson Trust Company, as security for the issue of 
$1,000,000 collateral trust bonds: (Here list details of the 
stocks and bonds pledged.) 


The above entry removes the collateral entirely from the Invest- 
ments account and leaves therein only such securities as are still in- 
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the company’s possession; while the Pledged Investments account 
exhibits the book value of securities in the trustee’s possession. If 
there are several bond issues, it is desirable to have separate accounts 
for the pledged collateral belonging to each issue. 

Corporations which have a considerable investment in stocks and 
bonds usually provide separate books for recording the details of 
such investments. When this is the case, a notation in the accounts 
affected might perhaps be considered a sufficient record of securities 
deposited as collateral, but the entry shown above is preferable since 
it provides a more systematic record. 


Entries for Short-Term Notes.—The entries for short-term 
notes do not differ from those required for bonds. An entry should, 
of course, be made crediting the entire issue of notes under whatever 
caption is necessary, as “Three-Year Notes,” “Two-Year Collateral 
Trust Notes,” etc., and debiting the cash received and selling expense. 
In case the notes are secured by collateral, an entry for the collateral 
is necessary as already explained. 


Entries for Equipment Trust Serial Bonds.—To illustrate 
the entries required when equipment trust bonds are sold, assume that 
the Green Valley Railway Company has issued equipment trust 5% 
gold bonds dated July r, 1926, for $4,000,000, payable in instalments 
of $400,000 each year beginning July 1, 1927, the bonds secured by 
new standard equipment costing $5,000,000, upon which an initial 
payment of $1,000,000 has been made by the company. Since the 
issue of equipment or car trust certificates is subject to commission 
regulations, these regulations must be followed in making the entries. 
Assuming that the equipment was purchased through, and the bonds 
given to, Murray Brothers & Co., bankers, at 95, that a trust mort- 
gage is made to a trustee as security for bondholders, and that 
expenses connected with the issue amount to $6,000, the required 
entries are as shown below. 

When the trust is created and the first payment of 20% is made 
on account of the equipment, the entries are: 


July 1, 1926 


eased LE cupimen tammwerlettiel-nele tu saks| ere) «=f asker ln12 
4 Bay ORI Maleen ho vos oleh ORS OIG Of CeO OC cI RT OTD 
Initial payment of 20% on the following equipment cost- 
ing $5,000,000 purchased through Murray Brothers & 


.... $1,000,000 
$1,000,000 
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Co., for which $1,000,000 is paid in cash and the balance 
is satisfied by equipment bonds. (Here give details of the 
equipment and bonds, or else refer to the agreement where 
they can be found.) 


Leased Equipment. . Bee ace ooh oben 4x OC07 GOD 
To Equipment Trust 5% Bonds. . 3 $4,000, C00 
For issue of equipment trust bonds in ‘denomiitations of 
$1,000, being balance of payment of equipment pur- 
chased through Murray Brothers & Co., Bankers, as per 
trust agreement. The bonds mature $400,000 on July 1 
of each year during the next 10 years. 


If thought preferable, these payments might be put through the 
account of the bankers, who are holders of the lien, Leased Equip- 
ment being debited and the bankers credited with the entire purchase 
price, as shown below: 


Leased Equipment. . ee Reme cae oo (5000, O00 
To Murray Brothers & Company. . sis aba $5,000, 000 
(Full explanation here.) 


Murray Stash cay | Rrivede heennde rte eines EpIs OOO 7 OOO 
To Cash.. PA Mee One ONE Se $1,000,000 


Murray Brothers & Company. . Ait Ass iho wy ked-c ome y byovco Riorea) 
To Equipment Trust 5% Bonds... Ty Boy Ae aad $4, 000, 000 
(Full explanation here.) 


The entry for the expense connected with the issue would be: 


Expenseon) Equipment, Trust Bonds... ote ceinls tien $6, 000 
TLOMGASLIEN. treks sre a a.e one Sine eae eae ee eee $6,000 


As each bond instalment matures and is paid, an entry is required 
in the Bond account. The equipment is required, of course, to be 
fully and adequately maintained by the operating company. The 
entries for interest are required to be made semiannually, and monthly 
adjustments should be made to distribute the interest over its period. 
The instalment entries are: 


July 1, 1927 
Equipment Trust 5% Bonds 
To Cash 


First instalment on equipment trust bonds paid this 
day, per trust agreement. 


Similar entries debiting the bond account and crediting cash are 
made at the time of each instalment payment. 
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At the time of the last payment and the passing of title to the 
purchaser, the following transfer entry is required: 


GUI DIMEN t see ae ap Mette rte se eRe eit. ieee cases sheus, 95,000 1.000 
‘To Leased) Rotnpiments.cr- + jf... diweee si ok qin $5,000, 00¢ 
For transfer to the Equipment account, of property cov- 
ered by lien of Equipment Trust 5% Bonds. 


CHAPTER 64 
BOND INTEREST—ACCOUNTING 


Paying Bond Interest—Bond interest is usually paid semi- 
annually from the date of issue, but the deed of trust may specify 
that it shall be paid at other intervals. Interest on registered bonds 
is paid to the registered holders by checks sent out at interest periods 
by the company itself or by its fiscal agent, while interest on coupon 
bonds is paid upon presentation of the coupons at the office of the 
company or of its fiscal agent, who is usually the trustee. The cou- 
pons are sometimes made payable at any one of two or three differ- 
ent agencies. Owners of coupons may either send them direct to 
the issuing company or agency and receive a cash remittance in ex- 
change, or deposit them in their local banks for collection. 


Method of Handling Interest Coupons.—Using the bond issue 
of $1,000,000 5% gold bonds of the Lenox Iron Works, cited in the 
preceding chapter, we assume that the first interest date, July 1, 
1927, has arrived and that $25,000 has been turned over to the 
company’s fiscal agent for payment of the coupons as they are pre- 
sented. On the company’s books, in the absence of a Bond Interest 
Accrued account, the only entry required at the time is the follow- 
ing, which of course should appear in the cash book: 


July 1, 1927 


Interest on First Mortgage 20-Year 5% Bonds, due 1947........ $25,000 
To Cash.. 
For payment of semiannual bond interest on 1 $1, 000,000 > 5% 
bonds, due today at the office of the trustee, The Grove Street 
Trust Company, to whom the check has been issued. 


This entry is made immediately on sending the interest check 
to the trust company or bank where the coupons are payable. This 
check is usually sent to arrive two days before the interest is payable 
or perhaps sooner, depending on the arrangement with the fiscal 
agent. \Vhen the coupons are paid and cancelled they are turned 
over to the issuing company and filed, or, if a coupon register is 
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maintained, pasted in that or they are perhaps destroyed by the trustee 
who gives the issuing company a certificate to that effect. 


Recording Interest Liability.—In case the interest coupons are 
payable at the office of the company, it is obvious that, with the simple 
accounting system assumed, no entry is really necessary until the 
coupons are presented and paid. If the coupons were all paid on the 
due date, the entry would be similar to that given above, the explana- 
tion being changed to show that payment was made at the office. 
It is rarely, however, that this happens, and when it is not the case, 
entry is of course made only for the coupons presented and paid. 
The amount still outstanding can easily be calculated, but the bond 
interest account itself will not show its correct debit until all of 
the coupons have been paid. It is apparent, therefore, that with the 
entry shown, or with the special accounts at the end of each year 
the books must either be kept open until all coupons come in, or 
present an incomplete record comprising only such bond interest as 
has been paid. This does not meet the needs of present-day account- 
ing. A better plan when a Bond Interest Accrued account is not 
used, is to set up at each interest date the amount of interest due. 
Assuming that this plan is adopted, the following entry is necessary 
at the end of the preceding month: 


June 30, 1927 


Interest on First Mortgage 20-Year 5% Bonds, due 1947........ $25,000 
To Interest Payable on First Mortgage 20-Year 5% Bonds, 
dueyon7ehin.. janyasiee lors. a tgernlonhs - seltealoe 1 $25,000 
For half-yearly bond interest due and payable tomorrow at the 
office of the Company. 


Instead of “Bond Interest Payable,” the account might be termed 
“Coupons Payable.” There may be, of course, a difference between 
interest “due and payable” and interest “accrued.” For instance, 
on June I, 1927, the larger portion of the interest on the bonds for 
the period under consideration has accrued, but it is not due and 
payable until July 1, 1927. On July 1, 1927, however, the interest 
due and payable and interest accrued would be the same in amount. 

Outstanding coupons continue to be obligations of the company 
until paid. As the coupons are redeemed, charges are made against 
Bond Interest Payable account, so that the excess credit to this 
account will show at any time the liability on outstanding coupons. 
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If there are several bond issues, an Interest Payable or Coupons 
Payable account would be set up for each. 

Assuming that all of the bond coupons were paid by the com- 
pany on the due date, we have the following entry: 


July I, 1927 


Interest Payable on First Mortgage 20-Vear 5% Bonds, due 1947 $25,000 
To Cash.. $25,000 
For interest coupons presented and paid this dats 


At the close of each fiscal year, the Bond Interest account should 
be closed into Profit and Loss or into such other account as the 
system in use may call for. 


Bond Interest Accrued.—Nearly all large corporations require 
frequent statements of income and operating expenses and state- 
ments of condition, so that it becomes necessary at the end of each 
accounting period to compile the various expenses belonging to that 
period. The calendar month is used most frequently as an account- 
ing period. The expenses obviously comprise not only the current 
expenses and pay-roll, but a proportionate share of prepaid and 
accruing charges, as interest, discount, taxes, insurance, etc. Bond 
interest is generally payable half-yearly, so that each monthly state- 
ment should include one-sixth of the half-yearly fixed interest charge. 
As an offset to each monthly interest apportionment, a correspond- 
ing credit is set up to “Accrued Interest on Bonds,” or “Accrued 
Interest Coupons,” or “Accrued Bond Coupons,” or some other 
account that will clearly designate the interest obligation. Such 
entries are made through the journal. For example, referring to 
the previous illustration, if the half-yearly bond interest of $25,000 
is to be accrued in monthly proportions, an entry is required at the 
end of each month as follows: 


January 31, 1927 
Interest on First Mortgage 20-Year 5% Bonds, due 1947.... $4,166.67 
To Accrued Interest on First Mortgage 20-Year 5% 


Bonds, due 1947. $4,166.67 
Accrual of interest on $1,0 000,000 Sof 5% bonds for month of 


January. 

A similar entry should be made at the end of each succeeding 
month. A like entry is necessary for registered bond interest, 
and for interest on any other bond or mortgage obligation, and. 
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even for interest accruals on current liabilities. Monthly entries 
are advisable also for interest accruing on investments and receiv- 
ables, especially when monthly statements are required. 

At the end of each six months the bond interest is paid, Cash 
being credited, and the Bond Interest Accrued account closed by 
the corresponding debit; but whether or not the Bond Interest 
account is closed at the same time depends on the closing dates 
adopted by the company. As a rule it remains open until the 
end of the fiscal year, so that at any time during the year it shows 
the cumulative total for all the months as well as the interest 
for each month. Sometimes the ledger accounts are closed monthly, 
in which case the Bond Interest account is closed into Profit and 
Loss twelve times a year. 


Interest on Registered Bonds.—In the case of registered 
bonds, interest checks are usually sent by the treasurer of the com- 
pany direct to the holders, though not infrequently the checks are 
sent by the fiscal agent. They are usually mailed so as to reach 
the payees on the date when the interest is due or as soon as possible 
thereafter. At times the total bond interest due is transferred by 
one check to a special account and the individual checks are drawn 
against this special fund. The book entries for accruing and paying 
interest on registered bonds do not differ from those required and 
illustrated for interest on coupon bonds. As all bondholders are paid 
at the same time, but the one cash book entry is required for the 
entire transaction. An alphabetical list of the registered bondholders 
entitled to receive interest checks must be prepared for each interest 
period. 


Interest on Two or More Bond Issues.—Definite examples 
of entries to fit all bond interest conditions cannot well be given. 
Those already given, with those which follow, illustrate their general 
character and are in accordance with the entries employed by many 
of the larger corporations. Each entry must indicate for what pur- 
pose it was made and the conditions involved. Monthly entries are 
made for accruing bond interest on the various bond issues and for 
the several series of any particular issue. An account is opened for 
each separate obligation as a rule and sometimes for each part issue 


thereof. 
As a basis for the entries which follow, assume that on January 
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I, 1927, first mortgage 5% bonds are issued for $2,000,000 interest 
payable April 1 and October 1; also first and refunding mortgage 
6% bonds for $4,000,000, interest payable January 1 and July 1. At 
the end of June, the following entry is necessary to record the interest 
accruals for the month, similar entries having been made for the in- 
tervening months. 


June 30, 1927 
Interest on Funded Debt. . SLE ar Aner EAE, COPE OME POS KCN. 


To Accrued Interest ¢ on fi a $28 , 333.34 
Monthly interest accrual on outstanding bonds: as follows: 


Bonds Accrued 
Outstanding Interest 
First mortgage 5% bonds. . $2,000,000.00 $8,333.34 
First and refunding. mort- 
gage 6% bonds........... " 4,000,000.00 20,000.00 


$6,000,000.00 $28, 333.34 


When several bond series are outstanding, it is usually advis- 
able to open an interest account for each series, as “Accrued Interest 
on Bonds—Series A,” “Accrued Interest on Bonds—Series B,” etc 
Of course, in a bookkeeping system where the voucher is in use, a 
journal voucher would be made out for the above entry, giving full 
details respecting the interest applications, as “Accrued Interest on 
First Mortgage 5% Bonds,” and “Accrued Interest on First and 
Refunding Mortgage 6% Bonds.” 

Since the coupons of the first and refunding mortgage 6% bonds 
are now due, an entry is made setting up the liability for the 
particular coupon and closing off the portion of interest accrued to 
date, thus: 


June 30, 1927 
Accrued Interest on Bonds.. - $120,000 
To Bond Coupons No: ZS , Fiist ‘and Refunding Mortgage 


6%. - : $120,000 
For six months? interest due July if ae on . $4,000, 000 OF 
first and refunding mortgage 6% gold bonds. 


An entry similar to the above is required each time the coupons 
on any particular bond issue fall due. At the same time a check is 
issued to the financial agent for redemption of the coupons No. I as 
they mature. The entry is: , 
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The Globe Trust Company, Trustee........0..0..00. 000000. $120,000 
srowAudited Vowchersa(or Cash). ose aa) as a ge $120,000 
For payment of six months’ interest due July 1, 1927, on 
$4,000,000, etc. 


It will be seen now that all No. 1 coupons of the 6% issue are 
standing on the ledger as a liability and so remain until paid, no 
matter how long that may be; also that there is a corresponding 
charge to the trustee for an equivalent amount. The trustee renders 
a report at the end of each month, setting forth the amount and num- 
ber of coupons paid to date, all of which are cancelled and turned over 
to the company or destroyed. At that time an entry is made for as 
many coupons as may have been paid. For illustration we will assume 
that $84,800 of the above amount has been presented and paid, re- 
quiring this entry: 


July 31, 1927 
Bond Coupons No. 1, First and Refunding Mortgage 6%. . . $84,800 
To The Globe Wish Company, Trustee. $84, 800 

For interest coupons due July 1, 1927, paid by The Globe Trust 

Company, Trustee, during the thonth of July, 1927, per state- 

ment rendered. 

If more than one class of coupons were paid, the others would be 
entered in like manner. For the first mortgage 5% bonds, similar en- 
tries are required at the end of September. At the end of the fiscal 
year or half-year, the account for the interest on bonds must of course 
be closed into Profit and Loss. At that time Bond Interest accounts 
for any and all issues or series, whether accrued for the full year, or 
only for one month, must be closed to Profit and Loss account. 


Interest on Treasury Bonds.—Treasury bonds, for the present 
consideration, are understood to comprise the issuing company’s own 
bonds which have been issued and reacquired. This ownership, so 
long as the bonds have not been cancelled, makes no difference in the 
manner of handling or accruing bond interest payable. The monthly 
accruals are set up as usual, and the interest check, less the amount 
represented by the coupons clipped from the treasury bonds, is handed 
over to the paying bank at the proper date, together with the clipped 
coupons. On the books, the issuing company treats the treasury bonds 
as investments, the same as bonds of other companies. In case 

monthly accruals of $10,000 income from treasury bonds and other 
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investments are required to be set up, an entry should be made at the 
end of each month about as follows: 


January 31, etl 
Accrued Income from Investments. . ithe. ee teat SG. 192 $10f000 
To Income from Taveutiseritne Tie $10,000 
For accrued income on iv coemenr tot one canine as riGliows: 
(Recite the amount, rate, etc.) 


If it is desired that the income from treasury bonds be kept 
separate from that of other investments, debit Accrued Income from 
Treasury Bonds and credit Income from Treasury Bonds. 

As the cash is received in payment the following cash book entry 
is required on the due date: 


July 1, 1927 


Cashes 5 CREAR AE cnet, 5) Cera DOO NOOO 
To Accrued Income from Investments. . $60,005 
For cash income on investments due today. 2 as 3 follows: (Recite 
details of investments.) 


At the end of each fiscal period the Income from Investments 
account is closed to Profit and Loss as follows: 


December 31, 1927 


Income from Investments....... Pie ey eee ten ts tech 
To Profit and Loss téy Tnevine) 4 $120,000 
To close into Profit and Loss, being total i income for the year 
from investments. 


Interest on Guaranteed Bonds.—Interest payments on guaran- 
teed bonds are handled in the same manner as those of any other 
class of bonds. The issuing company pays the interest in the usual 
way if it is able. In case it is unable to do so, the guaranteeing com- 
pany must make the payment, which must obviously be considered an 
advance to the issuing company, to be repaid at some future date. At 
the time of the advance, a cash book entry should be made as follows: 


Advances to Issuing Company (giving name of pron . $25,000 
To Cash. . 
For payment of interest due this day on n $1.0 000,000 DoF qiaranteed 
5% bonds of The. . tia tiara -. Company. 


$25,000 


On ‘the books of the issuing company the following entry is 
required: 
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Interest on Bonds (or Interest Accrued on Bonds).............. $25,000 
VO AC VanCes ITO cy re. . aoe» suecgin ied acy ogy) COMPADY, ase $25,000 

(Full explanation here.) 

The entries may of course be very different from those shown, 
depending upon the agreement existing between the two companies ; 
but in any case the matter should be clearly set forth in each com- 
pany’s books so as to show the amounts respectively payable and 
receivable. 


Interest on Income Bonds.—Since income bonds are as to 
their interest payments to all intents and purposes the same as pre- 
ferred stock, it is manifest that the book entries for the interest 
thereon would be practically the same as those required for dividends 
when declared. As in the case of stock, interest on income bonds 
can be paid only when the company’s profits are sufficient to justify 
such payment; therefore, as a rule no accrual entry is necessary or 
advisable until the directors decide whether or not it shall be paid. 
On the other hand, when it is practically assured that the interest 
coupons will be paid, monthly entries for accruing interest are in 
order. Income bonds generally contain half-yearly coupons, though 
their payment, of course, is contingent upon the company’s earnings. 
When declared at the interest date the following entry is made: 


December 31, 1926 


Interest on Income Bonds. . ae Bees Bal SES ows eA OT LOO 
To Interest Payable on Income Bonds. . $25,000 
For interest at 5% on income bonds for six months, ficrabecek i 
the Directors and payable January 1, 1927. 


The Interest account is closed into Profit and Loss. When the 
interest is to be paid, the entries are the same as in the case of any 
other coupon bonds. 


Interest on Special Bond Issues.—The principles already 
stated for the entry of bond interest apply in handling the interest 
on all other bond issues where registered and coupon bonds are used, 
whether secured or otherwise. Profit-sharing or participating bonds 
require extra entries for setting aside the share of profits apportioned 
to them, which in turn would be paid by check or otherwise, as the 


case might be. 
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Interest Charged to Construction—The Interstate Com- 
merce Commission and the various state public utility commissions 
permit the capitalization of various charges during periods of con- 
struction. This principle might apply equally well to corporations not 
under commission regulation, so long as the charges capitalized are 
actual and legitimate and expended during the construction of plant, 
or extension of property and equipment. Real estate development 
companies and other similar enterprises generally include certain 
“loading” charges as part of the development or construction cost. 
Such charges may include development expenses, interest on bonds 
and loans, legal and other direct expenditures, bond discount, etc. 
These items are usually charged to the appropriate accounts ; and then 
at the end of the year, or upon completion of the construction, a trans- 
fer entry is made to place them in the Construction account—or to 
such other account as may be proper. 

The following entry shows the manner in which such transfers 
should be made: 


December 31, 1926 


CGHSHHUCLIGHENGCOURE A: Seer. cern merece ere te cece soe Th case aint 42,000 
‘To. Construction Expenses way. TSG SIED 25. RTO Ai $20,000 
Interest on Bonds...;... Sasa teaches let dev sctants zeke ay 10,000 
ATIVE CS tOIl CORI sc. oma teh arers mnie tease tek sis loves, ool 4,000 
DiscountiOn! BONGS tan seer arictas ete omega ts steve, «ie 8,000 


To close above accounts into Construction account, being all 

of the construction expenses and interest, and the proportionate 

amount of the bond discount for the period. 

Many corporation officials advocate the addition of all bond dis- 
count and expense to plant account if the bond issue was created 
for the purpose of extending the plant; but this practice is objected 
to on the ground that the manufacturing account through deprecia- 
tion charges would eventually be made to bear a considerable portion 
of the expense of financing the company. 


Income from Investments.—Income from investments other 
than treasury bonds is handled in the same manner. If income is 
derived from several disconnected investments, it is advisable to open 
separate accounts to distinguish the sources, as Income from Bonds, 
Income from Real Estate Investments, Income from Dividends, ete. 
Dividends from stock investments, however, should not be entered 
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as accrued monthly income, or entered in any other way until the 
dividend has actually been declared. 

A plan of entering income from investments that differs slightly 
is given below. Assume that Company A owns $1,000,000 of Com- 
pany B’s 6% bonds, payable January and July 1. At the end of 
each month the following entry should be made on Company A’s 
books for the accrued income: 


January 31, 1927 
Accrued Interest on Bonds Owned... 5.00625. 00 cece ve etveeees $5,000 


Flotinteress cons ondstOwmediy, wees ete si ue were cts $5,000 
(Full explanation here.) 


At the regular interest dates, July 1 and January 1, or in fact 
the day preceding, the following entry should be made: 


June 30, 1927 


CoOMpanyr Bae weer sa eT Le eet elt ie oe sheen Te a nial erelelets $30,000 
To Accrued Interest on Bonds Owned................4-- $30,000 
(Full explanation here.) 


When the bond coupons are presented to the paying bank and 
the cash received therefor, the following entry is required: 


July 1, 1927 
Cashel. oft go. Joe bh. 38. TORR. OEee. OLE IH, SES. IPH ZOF OSS 
Mos Company Bar eee peers set rusteches eh ae csyts $30,000 
(Full explanation here.) 
It is apparent, of course, that this could be handled in other ways. 
The precise method is immaterial so long as it records the matter ade- 
quately and clearly. 


CHAPTER 65 
BOND DISCOUNT AND PREMIUM—ACCOUNTING 


Adjustment of Accrued Interest in Selling Price-—When 
bonds are sold at other than the regular interest dates, allowance must, 
of course, be made for accrued interest in determining the price 
actually received for the bonds. For instance, a bond bearing interest 
at the rate of 6% per annum, payable semiannually, January 1 and 
July 1, must receive its 3% on the interest date regardless of when it 
was sold. If, then, such a bond were sold March 1, interest has 
accrued to the amount of 1%, and this*must be deducted from the 
amount received to determine the real price of the bond. If the 
amount received from the bond were 103, it is obvious that 1% on the 
face of the bond must be allowed for the accrued interest, and this 
being deducted leaves 102 as the price actually received for the bond. 

If the bond were sold for 100, there would obviously be a dis- 
count of 1% on the transaction, the actual price being 99. 


Expenses of Bond Issue.—Many authorities consider the ex- 
penses incurred in the floating of a bond issue as directly chargeable 
to the cost of the issue, in the same manner as discount on the bonds. 
The Public Service Commission of New York includes among such 
expenses the following: “AIl expenses connected with the issue and 
sale of evidences of debt, such as fees for drafting mortgages and 
trust deeds, fees and taxes for recording mortgages and trust deeds, 
cost of engraving and printing bonds, fees paid trustees provided for 
in the mortgages and trust deeds, fees and commissions paid under- 
writers and brokers for marketing such evidences of debt, and other 
regular expenses.” 


Entries for Bond Discount and Expense.—To illustrate the 
disposition to be made of discount on bonds and the other expense 
inevitable in connection with a bond issue, we will assume that the 
bond issue of $1,000,000 of the Lenox Iron Works was sold for 
cash at 90 flat, and that expenses incurred in connection with the 
issue amounted to $5,000, The bond discount may be charged under 
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“Discount on Bonds” or some other suitable title, and the expense, to 
“Expense of Bond Issue”; or both the discount and expense may be 
charged to one account, as “Bond Discount and Expense.” The 
entry for the sale is: 


January 1, 1927 
Cash. . A $900,000 
Discourit and Eropeeen on n Fi iret Mortgage 56.Vean 5% Bonds, 
due 10947. Bt 100,000 
To Uniscued First: Mortcage 20- Bean 5% Bonds; due 
1947. $I , 000, 00a 
For entire issue 2o% first moh eane 5% bonds, sold, to bankers 
at go. 


Discount and pattie on First i bE ats 20-Year nike Bonds, 
ON O40} Pratathe dred. < aS eye deuce pe PRIS © Hud ceo OOO. 
To Cash. . RA Eide re pies fey Soe. $5,000 
For bond issue eqpenees paid i in cash: 


Entries for Bond Premium.—Premium received on the sale of 
bonds is credited to a distinguishing account, as ‘“Premium on Bonds,” 
“Bond Premium,” or “Premium and Discount on Bonds.” Assuming 
that the issue of $1,000,000 bonds of the Lenox Iron Works sold at 
a premium of 2%, the following entry would be made: 


January 1, 1927 { 
Cash. . $1,020,000 
TO ‘Unisshed (Bitsty Mortgage ‘bo:Weat: 5% ‘Bonds, 
due 1947.. $1,000,000 
Premium « on ) First | Mortgage 2 20- Year 5% Bonds, 
due 1947. bl : rates ok 20,000 


(Fuil explanation Bee. i 


Nature of Bond Premium and Discount.—The entries re- 
quired to bring bond premium or bond discount upon the books are 
simple. After they are brought upon the books, their proper treat- 
ment is a more difficult problem. 

The premium or discount which is either received or given upon 
the sale of the bonds may be said to present a deduction from, or an 
addition to, the nominal rate of interest specified in the bonds. 

Any corporation of good standing and stability can sell its bonds 
at par if they bear sufficient interest. The rate which they must 
bear to sell exactly at par is known as the true or effective rate. If 
the corporation chooses to sell the bonds at any other rate, they will 
be sold at a premium or discount as the case may be. This premium 
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or discount is the interest refunded in advance or taken in advance 
‘on account of the difference between the effective and nominal rates. 


Treatment of Bond Premium and Discount.—Since bond 
premium or discount is from its very nature a deduction from, or an 
addition to, the amount of nominal interest paid during the life of the 
bonds, the premium or discount is not usually considered as interest 
applicable to the year of sale only, but is spread over the life of 
the bonds. 

In order that each accounting period may show accurately the true 
cost of carrying the issue, the premium or discount must, as stated, 
be written off over the life of the bonds, and credited or charged 
periodically to the Interest account which at the end of the fiscal 
period is closed into Profit and Loss. By this procedure the interest 
expense of each period is so increased or decreased that the charge 
against income for each instalment is for the amount of the interest 
at the nominal rate plus a part of the discount or minus a part of 
the premium. This procedure is known as “the amortization of the 
premium or discount.” 

Some organizations with a large surplus make a practice of writ- 
ing off the Bond Discount and Expense account immediately, but this 
does not show the true cost of carrying the issue and is therefore 
misleading. Other organizations write off the discount in several in- 
stalments, but this is not accurate and is as objectionable as the prac- 
tice of charging it off immediately. 

Bond premium is, much more frequently than discount, thrown 
immediately into Profit and Loss or Surplus. This practice is, of 
course, just as misleading as the same method of handling a discount. 

The objections to charging off the premium or discount imme- 
diately are that by this practice the true rate of interest paid on loans 
during their currency is lost sight of, current fixed charges against 
earnings are understated, and the portion representing the discount 
or premium is charged against or credited to surplus arising out of 
previous operations, instead of being charged against or credited to 
income from current and future operations, to which it applies. The 
result is that not only current but future operating statements are 
distorted during the life of the bonds. 


Principles of Amortization—When the discount at which 
bonds have been sold is to be amortized, a certain part of that dis- 
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count, as well as the periodical interest instalment, is debited to In- 
terest account as the interest is paid or the accrued interest set up. 
The amount of discount thus charged off is credited to Bond Dis- 
count, or Bond Discount and Expense, or whatever the account into 
which the discount was charged. If the bonds were sold at a premium 
which is now to be amortized, the amount of the debit to Interest is 
reduced below the amount actually to be paid, the reduction being the 
amount of the periodical amortization of premium. This amount is 
charged to Bond Premium account. 

The entries required for the handling of bond premium and dis- 
count at the dates of sale of the bonds and of periodical interest 
payments are summarized below. The difficulty in the actual making 
of the entries arises from problems connected with the computation 
of the amounts of the periodical charges to Bond Premium or credits 
to Bond Discount at the interest dates. In subsequent sections 
various methods of amortizing the premium or discount are discussed. 


Entries for Bond Premium and Discount.—Bonds sold at a 
discount and redeemable at par: 


Entry at time of sale: 
Cash (amount received) 
Bond Discount (amount of discount) 
To Bonds (par value of bonds) 


Entry at time of periodical interest payment: 
Interest (amount of interest plus proper part of discount to be amor- 
tized with this payment) 
To Bond Discount (proper part of discount to be amortized 
with this payment) 
Cash (amount paid) 


Bonds sold at a premium and redeemable at par: 


Entry at time of sale: 
Cash (amount received) 
To Bond Premium (amount of premium) 
Bonds (par value of bonds) 


Entry at time of periodical interest payment : 
Interest (amount of interest minus proper part of premium to be 
amortized with this payment) 
Bond Premium (part of premium to be amortized at this time) 
To Cash (amount paid) 
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Bonds issued at par and redeemable at a premium: 


Entry at time of sale: 
Cash (amount received) 
To Bonds (par value of bonds) 


Entry at time of periodical interest payment: 


Interest (amount of interest plus proper part of premium to be 
amortized with this payment) 
To Bond Premium (proper part of premium to be amortized 
with this payment) 
Cash (amount paid) 


Bonds sold at a discount and redeemable at a premium: 


Entry at time of sale: 


Cash (amount received) 
Bond Premium and Discount (amount of discount) 
To Bonds (par value of bonds) 


Entry at time of periodical interest payment: 


Interest (amount of interest plus proper part of discount given at 
time of sale and of premium to be paid at time of redemption) 
To Bond Premium and Discount (proper part of discount 
given at time of sale and of premium to be paid at 
time of redemption) 
Cash (amount paid) 


This periodical credit to Bond Premium and Discount will grad- 
ually convert the debit balance of that account into a credit which will 
eventually become sufficient to equal the amount of all premiums 
payable on final redemption. 

If it is desired to accrue the interest and the amortization of 
premium or discount monthly or at any other dates than those of the 
periodical interest payments, the entries given above as being applic- 
able at the dates of the interest payments would be used with the 
exception that instead of the credits to Cash the entries would 
show credits to Accrued Interest on Bonds for the amount accrued. 


The payments of the interest would then be shown by the following 
entry: 


Accrued Interest on Bonds 
To Cash 


The only problem in making the above entries arises in deter- 
mining the amount of the proper part of the premium or discount ta 
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be amortized with each payment of interest, or, in other words, is 
found in the computing of the amount of the periodical charge to 
Interest account. The various methods in use for determining this 
amount are discussed in the following sections. 


Effective Rate Method.—The best modern practice for amortiz- 
ing either bond premium or discount is known as the “effective rate 
method.”’ Under this plan there is taken as a charge against profits 
of each year the effective interest rate calculated from the known 
conditions of issue upon the whole amount outstanding during the 
year. Ascertaining the effective rate is, however, a rather difficult 
problem in actuarial science, the discussion of which would be far 
beyond the scope of this work.! Because of its complexity the 
effective rate method, while undoubtedly the most scientific, is not so 
common as are some of the other methods discussed below. The 
bonds outstanding method, presented later in the chapter, will give 
results so close to those achieved by the effective rate method that it 
is considered almost as satisfactory, and is much more generally 
used because of the greater ease of computation. In cases, however, 
where the highest accuracy is desired for any reason, and it is thought 
best to make the calculations as exact as possible, the effective rate 
method is preferable. 


Equal Instalment Method.—A method more common than the 
effective rate method and easier of computation, is to ignore alto- 
gether the effective interest rate, charging against the profits of each 
year the interest actually paid plus a proportionate part, according to 
the whole term of issue, of the discount on issue or premium on re- 
demption or minus a proportionate part of the premium received at 
the time of issue. 

To illustrate the handling of premium or discount accounts on the 
books under this method, let us assume that the $1,000,000 issue of 
the Lenox Iron Works which sold at 90 flat, and the expenses of 
which were $5,000, runs for twenty years and bears interest at the 
rate of 5% per annum, payable annually. The total of the Bond Dis- 
count and Expense account shows $105,000 that must be written 
off over the life of the bonds. In addition to interest at the rate of 
5%, or $50,000, which the issue carries, the Interest account must be 


1 Readers desiring to go into this field are referred to The Accountancy of Investment, 
by Ppece and Perrine; also to the Mathematics of Accounting and Finance, by Walton 


and Finney. 
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charged each year with one-twentieth of the discount and expense of 
$105,000, or $5,250, making the total charge against income $55,250. 
At the end of the first year, if monthly entries are not made, the 
entries recording this would be: 


Interest on Bonds. . ny et USL SORIA Wl. 9IS95G;000 
To Accrued Interest « on n, Bonds; res $50, 00¢ 


Interest accrued on the issue of Sroncicod. first mortgage. 5% 
bonds. 


Interest on Bonds. . te Re aS on pana seal OS 5250 
To Discount and Expense ¢ on n Bonds. . oF $5, 25¢ 
Difference between the nominal and true effective rates. on thé 
$1,000,000 bond issue. 


Accriicdanterestzons bonds: ait eeretceisaarariyes cia ts akg P50) COO 
To Cash.. 2 . Hees $50,000 
Payment of accrued interest on n $1,0 000,000 3 bond is issue. 


The interest is eventually closed into Profit and Loss by the fol- 
lowing entry: 


Profit and Loss 
To Interest on Bonds. 


Transfer of the interest on $1, 000,000 onde issue iS Prone ad 
Loss. 


$55,250 


The entries for bond premium would of course be of the same 
general nature. 

The equal instalment method has a wide popularity because of its 
simplicity, but there are those who object to it on the ground that it is 
unscientific. In view, however, of its frequent use, the objection 
might be considered a purely academic one. Yet it is not as satis- 
factory as the bonds outstanding method. 


Bonds Outstanding Method.—A third method is to distribute 
the discount or premium over the period in the proportion that the 
bonds outstanding for each year bear to the sum of the bonds out- 
standing for all years of the currency of the loan. As stated by 
A. Lowes Dickinson: ‘The charge to Income account on the bonds 
outstanding method is arrived at as shown in the following table. 
It is so close to that given by the effective interest method that for 
all practical purposes it may safely be adopted.”’ 


° By permission, from Accounting Practice and Procedure, by A. Lowes Dickinson, 
p. 141. 
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' Proportion Annual 
Period Bonds | of Outstanding ipamennt Interest Profit on charge to 
M% Year Outstanding Pe Thee Payment ote : Om 

I $ 1,000,000 | t100/1toso | $ 11,905 | $ 25,000 | $ 4,000 | $ 32,005 

2 950,000 95/1050 II, 310 23,750 4,000 31,060 

3 goo, 000 90/1050 10,714 22,500 3,500 29,714 

4 850,000 85/1050 10,119 21,250 3,500 27,869 

5 800, 000 80/1050 9,524 20,000 2,500 27,024 

6 750,000 75/1050 8,929 18,750 2,500 25,179 

7 700, 000 70/1050 8, 333 I7,500 I, 500 24, 333 

8 650,000 65/1050 7,738 16,250 I, 500 22,488 

9 600, 000 60/1050 7 {TASES ood 1,000 21,143 

Io 550,000 55/1050 6,548 13,750 I ,000 19,298 
IL 500,000 50/1050 5,952 12,500 2,500 15,952 
12 450,000 | 45/1050 51357 II, 250 2,500 14,107 
13 400 , 000 40/1050 4,762 I0,000 I, 500 13,262 
14 350,000 | 35/1050 4,167 8,750 | 1,500 | 11,417 
15 300,000 | 30/1050 3,571 7500 500 | 10,571 
16 250,000 20/ TOROy | 25.070 6,250 500 8,726 
17 200 , 000 20/1050 2,381 007 |GN, 2s 7,381 
18 150,000 15/1050 1,786 a ysor | atk Ihtr 5,536 
19 TOO , 000 10/1050 I,190 2, 5QOh Hakte ours 3,690 
20 50,000 5/1050 595 Tp 250. ili atte: 1,845 

$10, 500,000 $125,000 | $262,500 | $34,000 | $353,500 


Complications Introduced by Market Conditions.—Bonds 
for sinking fund purposes are often purchased in the market at prices 
varying from, and generally less than, the specified redemption prices, 
and are then transferred to the trustees of the sinking fund at the 
specified prices. A saving is thus effected which must be taken into 
account when determining the annual charge against income. This 
saving may best be dealt with by closing such gains to Profit and Loss 
each year, thus finally disposing of them. This method is not theo- 
retically accurate, but theoretical accuracy is impossible in view of 
the impossibility of determining what the market price will be in the 
future. 

It will be seen that the equal instalment method discussed earlier 
in the chapter is inadequate in such cases as this. 


Anticipation of Redemption Dates.*—Further distributing fac- 
tors in accounting for bond redemption may be introduced by antici- 
pating the redemption dates for a whole or part of the issue. The 


8 Quotaticns in this and the following section and the table given at the end of the 
chapter are taken by permission from Accounting Practice and Procedure, by A. Lowes 


Dicxinson, pp. 136-140. 
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treatment of such cases is a more difficult matter, for, if carried out 
on a fairly large scale and not accompanied by an equitable reduction 
on the redemption price, the true interest rate will be materially 
increased. 

Under such conditions the equal instalment method will be seen 
to be unsound. If the effective rate method is used, it will be 
necessary 


. . to recalculate the effective rate on the basis of the bonds still 
outstanding and the new redemption terms. If this is not done, there 
may be a considerable shortage to make up at the date of final redemp- 
tion. This fact is frequently overlooked, although it should be recognized 
as an important factor, particularly in any refunding or redemption 
plan. ei. 

For instance, if the conditions of the issue provided that $100,000 
of bonds be retired during the year at 105, and as a matter of fact they 
are purchased at 95, the true interest on the bonds bearing interest during 
the year would be reduced by $10,000, representing the saving on bonds 
retired during the year as compared with the price therefor, assumed in 
determining the effective rate. The tendency of this method would prob- 
ably be to increase gradually the annual charge to Income for interest and 
sinking fund until the limit price of redemption was reached; for, as the 
amount of the bonds outstanding diminished, the market price might be 
expected to rise. 


Operation of the Various Methods.— 

In order to show the effect of these various methods, it may be well to 
consider a specific case as follows: 

An issue of $1,000,000 of bonds is made at 90, carrying interest at 
5% and redeemable at the rate of $50,000 each half-year, at 100 for the 
first five years, and thereafter at 105. Calculations made on these 
premises show that the effective rate of interest is approximately 8 3/16%. 
Bonds are redeemed each year as specified, but they are purchased in the 
market at the following prices, viz.: 


TS De VCH lneivreguiea samp canbses oppchaceccie ups stacker tstned ke seksi onsns; ihc aaeee 92 
Te RS ae A eR, OPT MEALS ON , RES 93 
BTC VEAL. teu: cutyamee tae hea Oe ae enema ree ear ere eee 95 
Ath! “VEar eaten ett tee oe Tee ae ae 97 
GU, VER TI TS.» anee Watts © Rae Re aan Uri gi oan 98 
OG VeAIs tic vt Ee ROTMIET: cht: ace REE Mee oe eee 100 
FUL SVORT: cranes eos CML SUMTER IS HOS “TON Mae: 102 
Sthi*tyéar. 1a ing. 10. slot. 6. 108 2okeb. aatenahe. 104 
Oth ark -fOth Grawnl at.... tio Teen ee Re ee 105 


The table on the following page gives all the essential figures. 
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In the table on the preceding page, the last four columns show the 
charges to Income account on the basis (5) of the effective interest 
method; (6) of the equal instalment method; (7) of the bonds outstand- 
ing method; and (8) of charging all discount and premium to: surplus; 
in each case crediting to Income account the surplus arising from purchas- 
ing bonds at less than the fixed redemption price. 

If the latter be credited direct to surplus, or carried in the Bond Dis- 
count account until all discount has been written off by the operation of 
these credits and the balance of the effective rate, then, at the end of the 
11th half-year in the first case and at the end of the 15th half-year in the 
second, the discount will be extinguished and thereafter only the actual 
interest paid, less surplus on market purchases, will be charged to Income. 


CHAPTER 66 
PRINCIPLES OF SINKING FUND ACCOUNTING 


Nature of Funds.—A fund is normally represented by a debit 
balance. It is composed of assets set aside, usually periodically, for a 
specified purpose and usually placed in the hands of a trustee for 
safe-keeping until the date arrives for their expenditure in accord- 
ance with the purpose for which the fund was created. While funds 
are usually composed originally of cash, this cash may be invested 
in order that an income may be derived therefrom. In such cases 
the assets thus purchased compose their part of the fund. . 

Funds are resorted to as a convenient method of accumulating 
money for various purposes, and are established in two broad, general 
classes, i.e., those from which the income only is to be used, the 
principal being maintained intact, and those which are so constituted 
that both principal and income are to be used for the desired purpose. 
The best examples of the first classification are the endowment funds 
of educational institutions and the trusts created by will or other- 
wise. The use of the income from such funds may be limited to 
specific purposes, but the usual use of the income from endowment 
funds is for the payment of current expenses. 

Funds established with the intention of using both the principal 
and income are accumulated for many purposes, as for example, the 
cancellation of a lease, the acquirement of additional machinery or 
new buildings, the securing of a new mine or other wasting asset 
when that which is now owned is exhausted, the retirement o1 a 
bond issue or of preferred stock, or simply in order to be able to 
meet promptly and without embarrassment any extraordinary loss 
or expense which certain businesses are liable to suffer without notice. 
The names given such funds are usually descriptive of their purposes, 
as for example, “New Machinery Fund,” “Factory Building Fund,” 
“Bond Sinking Fund,” “Bond Retirement Fund,” “Preferred Stock 
Redemption Fund,” “Emergency Fund,” etc. When the fund is used 
in connection with the depletion of mines or other wasting assets, it 
is frequently called an “Extinguishment Fund.” 
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Confusion between “Reserve” and “Fund.”—There can be 
little excuse for the confusion which exists between the uses of the 
words “fund” and “reserve.” The fund is an asset; the reserve is 
a credit item representing either a deduction from an asset valuation 
(as in the case of Reserve for Depreciation and Reserve for Losses 
from Uncollectible Accounts) or an appropriation of surplus. The 
reserve account shows a credit balance, while the fund shows a 
debit balance. 

A fund is created by the reservation of cash, which may be in- 
vested in securities, the cash and/or securities being held for a specific 
purpose. When this purpose is the redemption of bonds or the 
replacement of a wasting asset, the result is a sinking fund, redemp- 
tion fund, or replacement fund, as the case may be. If, however, 
a reserve is created for the redemption of bonds by a charge against 
Surplus, but no actual cash or other propewy is set aside, the result 
is a reserve but there is no corresponding fund. 

In the one case the actual cash is withdrawn, and it, or its equiva- 
lent if it is invested, is held for the redemption of the bonds as they 
fall due. In the other case, the profits have merely been withdrawn 
from surplus, so that they cannot be declared in dividends. This is 
all the reserve does, and the directors must take such steps as may 
be necessary to secure cash to pay the bonds when they fall due. 
Sufficient cash may perhaps be in the treasury for the purpose, but 
in the case of a large amount of bonds or an entire issue falling due, 
this is seldom the case; as a result, unless the maturing securities are 
refunded, cash must be borrowed or be secured by the sale of some 
of the company’s property to meet redemption needs. 

The vital point is that the appropriation of profits by establish- 
ing a reserve and rendering the profits unavailable for dividends is 
one thing; the actual placing of cash or other assets in a fund is a 
different thing. Either the fund or the reserve can exist independent 
of the other. The reserve has no specific function to perform 
beyond the mere safeguarding of the profits.1 


Contract Requirements for Redemption Reserves.—Deeds of 
trust frequently provide that reserves for the redemption of bonds 
“shall be created out of profits.” Bonds may be refunded, but if 
they are to be paid off without incurring additional liability, it must 


1 Cf. Ch. 98, “Reservations of Surplus.” 
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usually be out of profits or the proceeds of the sale of capital assets. 
While it is argued that there is no more need of reserving profits for 
the redemption of bonds than for the reservation of profits for the 
payment of promissory notes or ordinary bank loans, the contract 
provision has merit, as the bond issues are usually much larger in 
amount than current borrowings and the reserve has a tendency to 
prevent directors from paying dividends that might so deplete the 
company’s quick assets as to make the payment of the bonds, when 
due, difficult if not impossible. 

A reserve for redemption of a bond issue is set aside out of profits 
by means of a debit to Surplus and a credit to Sinking Fund Reserve, 
or to Bond Redemption Reserve, or to Debt Extinguishment Reserve. 
When the bonds are redeemed, the reserve for redemption remains 
on the books unaffected by the retirement of the bonds and must be 
closed into Surplus. 


Funds for Redemption Purposes.—The most common use of 
the fund in corporation affairs is for the redemption of bond issues 
and the retirement of preferred stock. The name “sinking fund” is 
popularly applied to all such funds. Speaking accurately, however : 


A sinking fund consists of assets, usually in the form of. cash or 
securities, set apart to accumulate at compound interest, and dedicated 
to the purpose of paying at its maturity a debt now owing or certain to 
be incurred. 

Unless a fund fulfils all of the conditions of this definition it is not a 
true sinking fund. The accumulation of compound interest is indis- 
pensable. While it is true that a liability due in ten years could be pro- 
vided for by putting one-tenth of the total amount necessary into a fund 
each year, stich a financial arrangement would not be a sinking fund. The 
interest under such conditions would not have to be added to the fund 
because the ten equal annual contributions would provide for the pay- 
ment of the liability. The proper name for such a fund would be Bond 
Redemption Fund. 

A true sinking fund must be established for the payment of a positive 
liability, certain to mature. If the fund is to be used to acquire an asset 
it is not a sinking fund from the accountant’s standpoint. From the 
mathematical standpoint any fund accumulating at compound interest is 
a sinking fund, but as used in accountancy it is intended to pay a debt. 
Moreover, this debt must be certain to mature; if the fund is provided to 
meet a contingent liability it may never be required. Hence it is a con- 
tingent fund and not a sinking fund. If the intended use is the redemp- 
tion of preferred stock, the term sinking fund cannot properly be applied 
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because stock has no definite maturity; the corporation cannot enter into 
an unconditional contract to redeem its stock at a definite date. 

Payment of the liability at its maturity is another essential to the 
definition. If a fund is established to pay off a bond issue, the bonds must 
be retired and cancelled at maturity and not before. Thus, if a company 
provides a fund to liquidate its bonded debt, it may cancel the entire in- 
debtedness at maturity, or cancel portions thereof at various times. But 
if it chooses the latter procedure, the fund is a redemption fund and not 
a sinking fund. This does not mean that the company accumulating a 
sinking fund cannot buy up year by year, the very bonds which the fund is 
intended to retire. But if this is done, such bonds must be held alive. 
That is, they must be included in the liabilities instead of cancelled, and 
they must be carried as part of the fund.’ 


Sinking Fund Account.— 


Debit: Credit: 

With the value of assets transferred With amounts of money disbursed for 
from the general funds of the business to a | the purpose for which the special fund was 
special fund for the specific purpose of cre- | created. 
ating or increasing a sinking fund to meet 
some fixed obligation at a particular time, 
as a bond issue, mortgage, or other debt. 

With the income derived from the in- 
vestments of money set aside as a sinking 
fund. (At this time credit Sinking Fund 
Income account.) 


The balance of this account is an asset and should at any time 
represent the accumulated value of the sinking fund. The moneys 
thus taken are usually handed over to a trustee or board of trustees 
for safe-keeping and investment, the duties of such trustee in respect 
of such funds being set forth in the document creating the trust. 

The handling of other funds on the books of account is- the 
same as that of the sinking fund. 

For the account with the fund, as given above, there are fre- 
quently substituted in the case of either sinking or other kinds of 
funds several accounts descriptive of the form in which the assets 
are held, as Sinking Fund Cash, Sinking Fund Investments, etc. The 
Sinking Fund Cash account would be debited with money transferred 
to the fund, with receipts of income, and with the proceeds of the 
sale of sinking fund investments. It would be credited with cash 
spent or invested for the purposes of the fund. The Sinking Fund 


2? Seymour Walton, Advanced Accounting, p. 773. 
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Investments account would be debited with the value of assets trans- 
ferred and the cost of assets purchased, and would be credited with 
any sales of investments, the amount of the credit being the figure 
at which the assets sold were originally charged to the account. The 
amount of any loss would be debited to Sinking Fund Expense; that 
of any profit would be credited to Sinking Fund Income. . 


Sinking Fund Income Account.— 


Debit: 

At each periodical closing of the books 
this account is debited with the balance 
remaining in it, the corresponding credit 
being to Profit and Loss or to Sinking 
Fund Reserve account. 


Credit: 

With any income in the shape of inter- 
est or dividends received from investment 
or deposit of sinking fund moneys, as 
reported by the sinking fund committee 
or trustee in charge of the sinking fund. 


Income from sinking fund moneys, whether invested in securities 
or on deposit in the savings bank, is a profit to the corporation, and 
is usually credited to some representative account, as Sinking Fund 
Income, or Interest on Sinking Fund. As illustrated in the next 
chapter, this account is in turn closed into Profit and Loss, or Reserve 


for Sinking Fund in case the latter account is being carried. 


Sinking Fund Expense Account.— 


Debit: 

With the amount of expenses incurred in 
operating the fund, such as trustees’ and 
brokers’ commissions, etc., and with the 
amount of loss on the sale of fund invest- 
ments. 


Credit: 

At each periodical closing of the books 
this account is credited with the balance 
remaining in it, the corresponding debit 
being to Profit and Loss or to Sinking 
Fund Reserve. 


_ The general principles underlying the handling of the Sinking 
Fund Income account, apply equally, but in reverse, in the case of the 
Sinking Fund Expense account. 


Summary of Sinking Fund Principles.—The sinking fund, as 
already stated, is made up of periodical cash payments to the trustee 
and the interest accumulations; therefore, definite book entries are 
required at regular periods to record properly the instalments and 
interest accretions. An account must be opened for the sinking fund, 
or for the sinking fund trustee, to which shall be debited the various 
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payments and accumulations, with corresponding credits to Cash and 
to Sinking Fund Income. If the trust agreement requires that the 
sinking fund shall be created out of profits, then an annual reserve 
equivalent to the sinking fund instalment must be set aside. The 
fund itself, however, is composed of assets and recorded on the debit 
side of the ledger, while the Sinking Fund Reserve account is a credit 
and shown on the credit side. Careful book records must, of course, 
be kept of all details respecting the sinking fund and any reserves 
required in connection therewith. 


Adequacy of the Sinking Fund.—lIt will readily be seen that, 
if the entire amount of an outstanding bond issue is to be paid from 
the sinking fund, the amount of the sinking fund deposits must be 
calculated in advance, so that when the bonds mature there will be 
sufficient cash available for their redemption. In case of shortage for 
any cause, additional funds must be raised to pay off the maturing 
bonds. On the other hand, if the required amount has been accumu- 
lated prior to the date of maturity, further sinking fund payments 
may be discontinued unless otherwise provided in the agreement 
under which the sinking fund is created. 

Where definite amounts: are set aside yearly for the payment 
of an entire issue of bonds, such amounts must, of course, be gov- 
erned by the aggregate debt outstanding, and by the estimated rate 
of interest the fund is likely to earn. For example, if it is desired 
to meet a debt of $800,000 in twenty years, an annual deposit of 

20,866 to the sinking fund would, at 4% interest compounded an- 
nually, provide an adequate cash supply for the purpose, but this 
presupposes that the trustee will be able to keep the funds continu- 
ously invested at this rate. This may not always be possible, and 
on the other hand it is probable that the trustee may be able to secure 
a better interest rate, particularly if he is permitted to invest in the 
company’s own bonds. It will be seen, then, that the exact earning 
capacity of trust funds cannot always be accurately foretold, and 
that officials should be governed accordingly in determining the sink- 
ing fund instalments. 


Annuity Method for Sinking Funds.—Under this plan it is 
assumed that all instalments and interest accumulations to the sinking 
fund will earn compound interest from year to year, at a given 
rate, say 3% or 4%. The amount that shall be in the fund at any 
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time is carefully estimated when the bonds are issued, so that at the 
date of maturity there may be in the hands of the trustee enough to 
pay the debt. If at any time this estimate falls short, because of a 
lower earning rate or for any other reason, an adjustment must be 
made by increasing the annuity or by making a special deposit equal 
to the existing deficit. When estimating the rate of yield, care must 
be taken not to use a higher rate than the regular savings bank inter- 
est. If, however, the sinking fund trustee invests in the company’s 
own bonds at any time, the income will be materially increased. 


Calculating Fund Annuities——Annuity calculations may be 
largely avoided by the use of annuity tables, but, notwithstanding 
this, it is most desirable to have at least a working knowledge of their 
principles. 

An annuity is a definite sum of money paid at regular intervals. 
For example, an investment of $1 at 6% per annum, compounded 
annually, amounts in five years to approximately $1.33822558. In 
other words, if the original $1 were left on deposit in some one bank 
for five years, and the annual interest of 6 cents withdrawn each 
year and deposited in another bank at 6% compounded annually, at 
the end of five years there would be the original $1 in the first bank 
and $.33822558 in the second bank. This latter amount is the result 
of an annual deposit of 6 cents for a period of five years with the 
interest accumulations ; therefore, $.33822558 is the value at maturity 
of an annuity of 6 cents for five years at 6%. From this the final 
value of any annuity at 6% for five years may readily be found, by 
dividing $.33822558 by 6 to find the value of an annuity of I cent, 
and multiplying this by the number of cents in the actual annuity. 
Thus, an annuity of $1 for five years has a final value of 


ge > 100, which equals $5.637093. This plan requires the 


use of only the ordinary compound interest tables. 

To find the final value of an annuity for a given time at a 
given rate, first multiply the compound interest on $1 for the given 
time at the given rate by roo, and divide by the given rate. This gives 
the final value of an annuity of $1. Then the final value of the-given 
annuity is found by multiplying the final value of an annuity of $1 by 
the number of dollars in the given annuity, 
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Application of Method.—The following example will illustrate 
more fully the application of the compound interest method to sinking 
fund accumulations : 

The Continental Gas Company on January 1, 1927, issued 
$2,000,000 of first mortgage 5% sinking fund gold bonds, payable in 
twenty-five years, ‘interest payable semiannually. In order to meet 
the bonds at maturity, such annual sum in cash is to be deposited 
with a designated trust company as will accumulate, at 4% compound 
interest during the currency of the obligations, to an amount sufficient 
to redeem the bonds. 

In finding the amount of the yearly annuity payment, we need not 
consider discount if the bonds should be sold at less than par, nor 
the expenses of the issue, nor the payment of interest coupons. Bond 
discount and expense are treated as expense incident to the issue, 
and as the coupons mature they are paid out of current funds, and 
the amount charged to Bond Interest, which in turn is closed into 
the Profit and Loss account. We have therefore to provide only for 
the payment of the principal sum of $2,000,000 at the end of the 
twenty-fifth year. 

We find—usually by éndtablvialy an annuity table—that $1 invested 
ahnually at 4% compound interest, will amount to $41.64590829 at 
the end of twenty-five years. If $1 invested annually for twenty- 
five years at 4% compound interest will amount to $41.64590829, then 
by dividing this value into $2,000,0o0o—the amount to be accumulated 
—the quotient is the number of dollars which must be invested each 
year to amount in twenty-five years, at 4% compound interest, to 
the desired sum. Carrying out this division we find the required 
annuity payment to be $48,023.93. 

In ascertaining the amount of a sinking fund annuity, the deter- 
mining factors are the principal to be accumulated, the time to run, 
and the rate of interest obtainable. 


Bond Redemption Funds.—In present-day financing the use 
of the true sinking fund is not common. Its place has been taken 
by bond redemption funds of varying nature. Many of these are 
described in a preceding chapter.’ In the great majority of cases 
these funds do not provide for the redemption of the entire issue of 
bonds which they are designed to protect. On the contrary, the 


®Ch. 60, “Bonds with Special Provisions for Retirement.’ 
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amount of the fund is fixed at such figure as will give the “protected” 
bond attractiveness in the eyes of the purchasing public, or is placed 
at such amount as can be paid conveniently by the issuing company. 
In many cases it is a varying amount based upon output, or profits, 
or dividends paid, or is a prescribed percentage of the bonds out- 
standing at the time at which the periodical payment is made. When 
based on output, or profits or dividends paid, a minimum is usually 
prescribed which may be a percentage of the bonds issued or a fixed 
amount. 

As a rule, these bond redemption funds—which are usually desig- 
nated ‘sinking funds”—provide for the retirement of a substantial 
proportion of the bonds outstanding, leaving the remainder of the 
issue to be redeemed at its due date by refunding, or by payment 
trom other assets of the corporation. 


CHAPTER.67 
ENTRY OF SINKING FUND TRANSACTIONS 


The Trustee and the Fund Accounts.—Sinking funds may or 
may not be placed in the hands of a trustee, although it is customary 
(except in the case of municipalities) to appoint an independently 
responsible trustee to take charge of sinking funds required by con- 
tract. When bonds sold to the public are retired in whole or in 
part by a sinking fund, or more properly a redemption fund, the 
trustee under the trust agreement securing the bonds, is the trustee 
of the fund. An officer of the corporation is; however, sometimes 
appointed in his individual capacity to act as trustee. 

If the corporation itself maintains the sinking fund without an 
outside trustee, the transactions in connection with the handling of 
the fund will usually be recorded on the corporation books as they 
occur, no independent books of account being kept. If an officer of 
the corporation acts as trustee, the transactions are usually recorded 
on the corporation books, although the officer-trustee also frequently 
keeps an independent set of books for the fund. If there is an 
independent trustee he (or it, if the trustee is a corporation, such as 
a trust company) should keep a full record of his handling of the 
fund. Even in this case the corporation establishing the fund should 
show on its own books the investment of the fund and the profit 
therefrom, although it must rely on the statements rendered it by the 
trustee. In this case the entries are made in summary on the corpora- 
tion books as reports are received from the trustee. 

The principles laid down in the present chapter for sinking fund 
entries, when all the transactions are recorded on the books of the 
corporation, are equally applicable to bond redemption funds or any 
other funds which a corporation may establish. Also the method sug- 
gested for recording the transactions as they occur serves equally 
well (except as noted in connection with the various entries) for 


putting on the books the transactions of a trustee as these are taken 
from his reports. 
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Entries for Sinking Fund Instalments.—The sinking fund 
instalments are paid in cash to the trustee, at periodical intervals, 
according to the requirements of the trust agreement. For illustra- 
tion, we will assume that the 5% bond issue of the Lenox Iron Works 
for $1,c00,000 required an annual deposit of $50,000 to the sinking 
fund, beginning December 31, 1927. This payment will be recorded: 


December 31, 1927 


Sinking Fund Cash. 53 na oi te nad oe eee Cee) ese 
To Cash. 5 $50,000 
First deposit ie the sinking fand for sederaption of $r¥ 000,000 
first mortgage 5% bonds due January 1, 1947, as requized by 
trust agreement. 


If there were several bond issues requiring sinking funds, each 
fund would have a separate account. They should be designated 
according to the kind and tenor of the bonds, as “Sinking Fund of 
First Mortgage 5% Bonds of 1935,’ “Sinking Fund of $4,000,000 
First Mortgage 5% Sinking Fund Bonds of 1940,” as the case may 
require. Sometimes the name of the trustee is included in the cap- 
tion, as “Security Trust Company, Trustee of Sinking Fund,” or 
“Trustee of Sinking Fund of $1,000,000 5% Bonds,” ete. The title 
should be sufficiently descriptive to indicate clearly the fund and its 
purpose. 


Entries for Sinking Fund Interest——The duty of the trustee 
being to safeguard the sinking fund properly and to keep it earning, 
-we will assume in the present instance that he deposited the funds 
in the savings bank to draw 4%. At the end of the first year he 
must make his report to the company, giving the status of the fund 
and stating the accumulated income thereon, which in this case would 
be 4% of $50,000, or $2,000. Upon receipt of this report the follow- 
ing entry should be made on the company’s books: 


December 31, 1928 


Sinking Fund Cash. TET I TT TAAL IO, 08 ee mice 
To Sinking Fund Income. $2,000 
To record income from sinking fund deposit of $a: 5,060 for c one 
year at 4%, as per report of the trustee. 


Sinking fund income should be credited to some account that 
will clearly indicate the sources from which it came, as shown in the 
above entry. Sinking Fund Income account may be closed at the 
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end of the fiscal period into Profit and Loss by the following 

entry: 

Smimeer und 1NCOMes.. sc. Anke 2 Scie easene ten eile oe ale ie faa eNom) = $2,000 
WolProhtand Lossy Pa esd AON, ee, PEE. TEP dees $2,000 

To close Sinking Fund Income account into Profit and Loss. 

Under the terms of trust under which the Lenox Iron Works’ 
sinking fund was established, no mention has been made of the dis- 
position of the income from the fund. It might be handled in any 
one of three ways, i.e., (1) be turned over to the company, (2) 
retained by the trustee as an addition to the sinking fund, or (3) be 
applied to lessening the next sinking fund instalment. 

Since this is supposed to be a true sinking fund, the income 
must be added to the principal and draw compound interest. Under 
this procedure the entries are more involved than in the first or 
third methods of. handling income from funds. Under the first 
method the trustee would turn over to the company, cash to the 
amount of the interest or income; and the company would debit 
Cash and credit Sinking Fund Income. 


Entries for Sinking Fund Investment.—Instead of depositing 
the sinking fund cash in the savings bank, the trustee may find it more 
profitable to invest it, or a portion of it, in gilt-edged bonds paying 
a higher rate of interest. In some cases he is required to invest 
the funds in bonds of other companies, or of the issuing company 
itself. We will assume, therefore; that on January I, 1929, the 
trustee purchases $100,000 of first mortgage 5% bonds of the United 
States Steel Corporation at par, interest due January 1 and July t. 

If the trustee of the sinking fund makes such investments as this 
independently of the company, the money paid to the trustee will, 
as shown in the preceding section, be debited to Sinking Fund Cash, 
and no entry need be made on the company’s books for the purchase 
of the United States Steel bonds until the trustee’s periodical report 
is received. The asset value is continued, to be carried in Sinking 
Fund Cash account until the details of the investment are furnished. 
In making the investment the trustee is simply replacing a certain 
amount of cash assets with an equivalent amount of securities, and 
the company’s net worth remains unchanged. 

But it may be thought better to record on the company’s books 
all the transactions as they occur, so as to show how the sinking 
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fund is invested and the amount of this investment separately from 
the sinking fund cash, even though the securities are in the hands of 
the trustee. The following would then be the procedure: 


January 1, 1929 
Sinking Fund Investments. . BEE ope csc hie ci tl oaielereeatt atone TOO OOO 
To Sinking Fund Cash» $100,000 

For investment by the trustee! in 8% Bonds a the ‘United 

States Steel Corporation at par, as per his report of this day. 

Income on Sinking Fund Investments.—The sinking fund 
now contains bonds which will pay interest twice during the year, 
$2,500 in cash each six months. If the bonds had been purchased 
at a premium or discount, another element would have been intro- 
duced—that of properly recording such difference.1. At the end of 
the first half-year an entry for income would be required as follows: 


July 1, 1929 


Sinking Fund Cash. . Ny cL ed DD Saas S Eae gate gPLA AE ba rae! Bir cloves 
To Sinking Fund inddne, ie $2,500 
For coupons collected on $100, 000 5% bonds | at United ‘States 
Steel Corporation held in the sinking fund as per report of the 
trustee. (Full details necessary.) 


If desired this could be handled by monthly entries accruing to 
income. 

At the end of the year, interest will have accumulated on both 
interest and bonds, requiring the following entry on the company’s 
books: 

December 31, 1929 


Sinking Fund Cash. . DiS te oe AG oe ne re P25 080 
To Sinking Fund Saoonad! $2,630 
For interest accumulations to the fund, as “per ‘report we the 
trustee, as follows: 


Interest at 4% on $2,000 in bank, one year............ § 80 
Interest at 5% on $100,000 bonds, one half-year........ 2,500 
Interest at 4% on $2,500 in bank, one half-year........ 50 

Fcc eee ee wr NG rials tea Aus bogtitpihlt aces GO 


Another instalment of $50,000 is due the sinking fund at this 
time, and is entered as before. 


Entries for Investment in Issuing Company’s Bonds.—The 
trust agreement in many cases provides for the redemption of the 


1See Ch. 65, “Bond Discount and Premium—Accounting.” 


' 


622 CORPORATION PROCEDURE [Ch. 67 


bonds by the trustee, either at the market price or at a fixed price, 
and he is compelled to carry out such provisions. In a true sinking 
fund the bonds so purchased by the trustee will be kept alive as in- 
vestments of the sinking fund; whereas if the fund is merely a bond 
redemption fund, as most present-day bond funds are, the trustee 
will turn the bonds over to the company after cancellation. 

To exemplify the entries for the purchase of such bonds for sink- 
ing fund investment, we will carry the illustration of the Lenox 
Iron Works a step further, by a purchase on January 1, 1930, of 
$50,000 of the company’s own bonds at 102/%. 

The entry to be made for this transaction must be governed by 
the circumstances, not because the bonds are those of the issuing com- 
pany, but because of the disposition to be made of the $1,250 
premium paid thereon. The company is the loser of this amount 
since the bonds are not to be resold, and the premium must be charged 
off at once by an entry to Profit and Loss. 

It is the best practice to carry at par the bonds so purchased, 
charging the premium into an account called “Premium on Own 
Bonds Held in Sinking Fund,” or some other descriptive title. The 
entry at the date of purchase is as follows: 


January 1, 1930 


Sinking Fund Investments. . wet orpetth octet: Ft “to, $5208 
Premium on Sinking Fund Investments, . ect he ee Bree 
To Sinking Fund Cash. we $51,250 


For purchase of $50,000 of the company’ s 5% » bonds at 109%, by 

the trustee for sinking fund investment. 

The premium on Sinking Fund Investments account. will, as 
stated, be closed into Profit and Loss. If the trustee’s fund is to be 
maintained at a definite status at all times, the company may be re- 
quired to pay over to him additional cash to reimburse him for the 
amount of the premium payment. 


Entries for Sinking Fund Reserve.—The deed of trust some- 
times requires that a sinking fund reserve be set aside out of profits. 
To carry out this provision a definite amount agreeing with the sink- 
ing fund payment must be reserved each period, whether yearly or 
oftener, and credited to a reserve account set up for that purpose. 
Resorting again to the example under discussion, we will assume 
that the Lenox Iron Works is required to set aside the sinking fund 
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out of profits. In that event it becomes necessary to appropriate the 
_Tequired amount out of profits by the following entry: 


December 31, 1927 


Profit and Loss or Surplus. . ed. AID. oe. DT. VILE. LOSyo}odo 
To Sinking Fund Resene Account, : $50,000 
To set aside profits equal to the sinking find deposit ie redemp- 
tion of $1,000,000 first mortgage 5% bonds, in accordance with 
the trust agreement. 


‘Whether or not this reserve shall be kept in harmony with the 
Sinking Fund account depends upon the trust agreement. In case this 
is a requirement, it is obvious: that every dollar added to the fund 
must also have an equivalent credit to the Reserve account, so that 
the two accounts will show like amounts though on opposite sides. 
This plan is illustrated in the following entries. 

During 1928 the sinking fund accumulates income of $2,000, 
which was credited to Sinking Fund Income and which must be re- 
flected in the Reserve account as well as in the Sinking Fund account. 
Sinking Fund Income was closed into Profit and Loss. We may now, 
therefore, debit Profit and Loss, not as a charge against the year’s 
profits but as an impounding of them, or debit Surplus as an im- 
pounding of profits in general, and credit the reserve account. The 
following entry will properly record the regular instalment of $50,- 
ooo and the income for one year on the preceding deposit : 


December 31, 1928 


Profit and Loss (or Surplus)... HARP MINOT PRE, AB AIG Jatiodo 
- To Sinking Fund Reserve monouniy : $52,000 
To set aside an amount equal to the annual deposit to the sink- 
ing fund, plus the income accumulated during the year, as 


follows: 
Annual deposit to sinking fund. . och ae «++ $50,000 
Income on previous balance pepurted: by trustee. eG 2,000 


An entry similar to the above must be made at the end of each 
year, comprising the regular instalment and all accrued income for the 
year. This entry presupposes, of course, that additions to the sink- 
ing fund have already been charged to the trustee and credited to 
income on December 31, 1927. As interest accumulations are re- 
ported by the trustee, adjusting entries are made to the Sinking Fund 
account ; but under the plan adopted it may not be necessary to credit 
the Sinking Fund Reserve account until the end of the year, at 
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which time the entry will include both the regular $50,000 instalment 
and the accrued interest. 


Accounts Kept by Sinking Fund Trustees.—It is necessary 
for the trustee of any fund to keep full and complete accounts so that 
the condition of the trust can be readily ascertained at any time. The 
accounts of the trustee and of the company should always be in 
absolute harmony on all matters pertaining to the bond issue and the 
sinking fund. 

The trustee will maintain accounts with Cash and with Invest- 
ments, possibly opening a separate account for each kind of invest- 
ment. For instance, the Sinking Fund of Lenox Iron Works 
account will be credited by the trustee with the amounts of all sinking 
fund instalments paid to him by that company. Its only debit will 
occur at the time the trustee, at the maturity of the bonds, takes them 
up, whether he has already invested his cash in them or whether they 
are still in the hands of scattered holders. The trustee of a bond 
redemption fund would debit Bond Redemption Fund, on the con- 
trary, with his purchases of bonds for redémption. 

Interest Payable or Coupons Payable account (with perhaps a 
separate account for each series of coupons, as “Coupons No. 1” 
is credited at the time of the receipt of money with which to pay the 
interest, Cash being debited. The account is debited with the amounts 
of all interest paid to bondholders or coupons taken up. The credit 
balance therefore shows the amount of all unpaid, matured interest 
for which the trustee has received the money to make payments. 


CHAPTER 68 
REDEMPTION OF BONDS—ACCOUNTING! 


Plans for Redeeming Bonds.—The method of redeeming bonds 
depends largely on the nature of the particular bonds. The following 
methods are in general use: 


' I. Payment in cash at maturity. 

2. By calling the bonds for redemption before maturity, either 
in part or in whole, and at such time or times, and at 
such price or prices, as may be specified in the trust in- 
denture. 

3. Refunding at maturity, in which case the bonds are can- 
celled and new securities issued in their place, the holders 
of the old bonds either taking these new securities, or cash 
secured by the sale of these new securities, in exchange 
for their old bonds. 

4. By conversion into other securities of the company, on a 
basis and into such securities as may be specified by the 
trust indenture, either at a fixed date or at the maturity 
of the bonds, or at some other convenient time, usually 
at the option of the owner, prior to maturity. 


Redemption of Bonds through Sinking Fund.—Bonds to be 
redeemed through the sinking fund are paid at the proper time by 
the trustee, who then either cremates the paid bonds and gives the 
issuing company a certificate that this has been done, or cancels the 
paid bonds and turns them over to the issuing company. ; 

The book entries at maturity of the bonds are very simple. To 
illustrate the entries necessary, the bond issue of the Lenox Iron 
Works may again be taken. This consisted of $1,000,000 of first 
mortgage 5% sinking fund bonds due January 1, 1947. Assuming 
that the bonds have matured and that the sinking fund for their 
redemption amounts to $992,000, leaving $8,000 more to be made up 
by the company, book entries are required as follows: 


1 For general discussion of bond redemption, see Ch. 61, ‘“Redemption of Bonds.”’ 
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January 1, 1947 


Sinking Fund Cash. Os RRS EEE RE EE «cos FR Rae §8 57000 
To Cash.. $8,000 
Cash paid to the trustee of the sinking fund, being the amount still 
required by him for payment of $1,000,000 first mortgage bonds 
maturing this day. 


If the sinking fund had been scientifically calculated and main- 
tained at all times at a given rate of interest without loss, the required 
amount for the redemption of the bonds would be available in the 
sinking fund at their maturity. It is, however, for obvious reasons, 
seldom that the sinking fund is exactly equal to the maturing bonds. 
When, as is usually the case, the sinking fund retires but a portion 
of the bond issue, or when for other reasons a shortage occurs, the 
company must raise the additional funds and these are paid over 
to the trustee. 

Upon receiving notice from the trustee, perhaps a month later, 
that all of the bonds have been redeemed, the following entry is made: 


February 1, 1947 


First Mortgage 20-Year 5% Bonds, due 1047. Su, IES $§1 000/000 
To Sinking Fund Cash. : $1,000,000 
For payment by the trustee of $1,0 000,000 o first. mortgage 
5% 20-year sinking fund bonds of 1927 due January 1, 
1947. The trust deed has been cancelled and the mort- 
gage satisfied of record in the county recorder’s office. 


Through the above entry, both the bond and the sinking fund 
accounts have been closed. This results in the cancellation of two 
main accounts. The Sinking Fund Investments account should be 
closed into the Sinking Fund Cash account when the trustee turns 
the securities into cash; the entry above being preceded by the follow- 
ing entry for the amount invested in securities : 


Sinking Fund Cash. % 
To Sinking Fund Tnvestients ry. 
For conversion into cash by the trustee of sinking fund : securi- 
ties held by him to the amount of $900, 000. 


. Hao 
$900, 000 


This entry is made regardless of whether the sinking fund invest- 
ments are bonds of the issuing company or of other companies. The 
cancellation of all three accounts involved in the above entries might 
of course be accomplished through the one journal entry as follows: 
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First Mortgage 20-Year 5% Bonds, due 1947............. $1,000,000 
To Sinking Fund Investments...............02.004 $900 , coo 
Sinkinguviunds Casht. hvsas leuko 5 tech tee 100,000 


(Full explanation here.) 


If a Sinking Fund Reserve account had also been created, it can 
now be disposed of, as the trust agreement requiring it has been 
cancelled. The Surplus account should be credited with the amount 
of this account. Assuming that it has a credit balance of $1,000,000, 
the following entry is required: 


Sinking Fund Reserve Account........................+ $1,000,000 
To Surplus. . fe Svan As hela oe eee Ce af a Ss $1,000,000 


(Full explanation ees ) 

Bonds Drawn by Lot for Redemption.—When bonds are to 
be redeemed before maturity, the sinking fund trustee either adver- 
tises for the desired number of bonds, buys them in the market at 
the best prices obtainable, or draws certain bond numbers by lot 
for redemption at the redemption price. If the bonds to be redeemed 
are drawn by lot, in the case of coupon bonds not registered as to 
principal, notice thereof is given to the holders by means of news- 
paper advertisements; in the case of registered bonds, notices are 
sent direct to the holders. When bonds of the issuing company are - 
purchased by the trustee, they are disposed of according to the pro- 
visions of the trust agreement, which usually provides that they shall 
be cancelled. The company’s bonded indebtedness is in this case 
reduced to the extent of the bonds retired. 

The investor frequently objects to the plan of drawing bonds for 
retirement, because he never knows when his number may be drawn. 
He must, therefore, be on the lookout at each interest period for the 
announcement of drawings, which causes a certain amount of anxiety. 
If he should overlook the announcement, he would hold his bonds 
and be deprived of the use of his money for the ensuing six months, 
discovering his loss at that time through the fact that his coupons 
came back unpaid. Also the plan results in a very short investment 
period for those whose bonds are called first, and an uncertain invest- 
ment period for all the holders of the particular bonds. On the other 
hand, the fact that called bonds are usually purchased at a premium 
has a tendency to offset any trouble to which the investor may be 
put in watching for the newspaper notices of calls. 

The plan of selecting bonds for redemption by lot applies equally 
as well to debentures, short-term notes, and other obligations. 
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Entries for Bonds Redeemed Before Maturity.—The entries 
for bonds of the issuing company purchased and held by the trustee 
for sinking fund purposes, were set forth in the preceding chapter. 
When the company, either voluntarily or because of a stipulation in 
the deed of trust requiring it so to do, purchases bonds in the open 
market or calls them before maturity and cancels them, a different 
principle is involved. 

The security to bondholders, however, remains the same in either 
case; indeed, from the bondholders’ standpoint the cancellation of 
the bonds is preferable, since his margin of security automatically 
increases in proportion as the volume of outstanding bonds decreases. 
The trust agreement may stipulate, however, that as bonds are called 
for redemption and cancelled, certain modification of the security 
held may be made. 

If no bond redemption fund were required by the deed of trust, 
or if one were required and the company in addition to its stipulated 
payments to this fund chose to purchase and cancel other bonds, the 
entry at the time of purchase would be simply : 


First. Mortgage Bonds. .f,,q:i9 3-9. tug aaa ebeehe Fz § «2 ae eTyT etek 19 395,000 
Interest on Bonds.. i oe none ee a Be eee 30 
Premium on Bonds Purchased. . Ahr om)» Puke ea ae toate, A i895 150 

To Cash... $3, 180 


Purchase for cancellation of $4 boc ‘of the ‘Company’ s 5% bonds 

at 105 and accrued interest. 

But if the trust agreement of the Lenox Iron Works, for instance, 
called for annual bond redemption instead of a sinking fund, and if 
under this agreement the trustee of the bond redemption fund pur- 


chased on January I, 1929, $50,000 of bonds? and cancelled them, 
an entry would be required as follows: 


January 1, 1929 
First Mortgage 20-Year 5% Sinking Fund Bonds 
Premium on Bonds Redeemed... .. . i 
To Bond Redemption Fund Cash.. 
Cancellation of $50,000 of the Company’ s 5% bonds redeemed 


at 102% through the trustee. 

If the trust agreement provides that the fund shall be maintained 
at a given amount, the company may be compelled to reimburse 
the trustee for the premium payment. This premium of $1,250 will 
at the proper time be closed into Profit and Loss. 


° Cf. pp. 621, 622, “Entries for Investment in Issuing Company’s Bonds.” 
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Refunding Bonds.—As already stated, a bond issue may be 
renewed or “funded” by a new issue of bonds with equally as good or 
better security. Nearly all railroad bonds are issued with the expec- 
tation of refunding at maturity, and when the company is of unques- 
tioned financial strength such refunding is looked upon with favor. 

For illustration of the entries required where bonds are refunded, 
we will assume that the first mortgage 5% bonds of the Pleasant 
Valley Railway Company for $10,009,000 matured July 1, 1926, and 
that they were refunded by part of a new issue of first consolidated 
mortgage 5% fifty-year bonds for $20,000,000. The following entry 
is required for the refunding operation: 


July 1, 1926 
First Mortgage 5% Bonds (maturing). . ....+ $10,000,000 
To Consolidated First Marteage, 5% Bonds... $10,000,006 

Refunding of $10,000,000 first mortgage 5% Bohds 

due this day at the office of the trustee, the Barton 

Trust Company. The bonds have been cancelled and 

the mortgage satisfied of record. 

In cases such as this the new bonds may either be exchanged for 
the old, as assumed above, or they may, of course, be sold and the 


cash received be used for redeeming the maturing obligations, 


Redemption of Serial Bonds.*—Serial bonds mature in an- 
nual instalments of given amounts beginning a year or more after the 
date of issue. Like other bonds, serial bonds are usually payable at 
the office of the company’s fiscal agent or at the office of the trustee, 
but in any case the money required for their redemption is paid over 
by the company as the instalments mature. 

Assuming that $3,000,000 of the first mortgage 6% serial bonds 
of the Georgian Paper and Pulp Company are due, $150,000 each 
year beginning February 1, 1927, and that the date for paying the 
first maturity is at hand, the following entry is made: 


February 1, 1927 


First Mortgage 6% Serial Bonds. . it. Sp ORD, Se A. $150,000 
To Cash.. $150,000 
Payment of first maturity of the $3,000,6¢ 000 5 first mortgage 6% 
serial bonds. 


As the bonds are paid they are cancelled. 


3 For general discussion of serial bonds, see Ch. 60, ‘‘Bonds with Spesial Provisions 
for Retirement.” 
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Under the trust deed the company has the privilege of paying 
additional instalments in the reverse order of the serial numbers, 
in advance of maturity, at 103 and interest. As already explained,* 
the premium paid for such redemption is in turn closed into Profit 
and Loss. In that case the entry differs from the above only with 
respect to premium paid, and is: 


First Mortgage 6% Serial Bonds. ....0.2............+......- $150,000 


Premivurm-on Redeemed’ Bondsi-% . VME tse od 3 a 4,500 
Tb Gash. taagt <6. asamt. aeeteoi. tes dace Wid. Eoelocat $154,500 


(Full explanation here.) 


Entries for Convertible Bonds.°—A convertible bond is one 
which under prescribed conditions carries the right of conversion 
into other securities of the same or of a subsidiary or affiliated cor- 
poration. These convertible bonds may usually be exchanged for 
stock of the company at a stated price, provided the holders thereof 
care to take advantage of the privilege. For instance, the convertible 
4%% bonds of the American Telephone and Telegraph Company 
were exchangeable at par for stock of the company at $120 per share 
until March 1, 1925. When convertible bonds are issued, provision 
is of course made so that there will be available at the proper time a 
sufficient amount of the securities to which the conversion privilege 
applies. 

The entries required to give expression to such a conversion are 
for stock exchanged at its par value, as follows: 

Convertible,Bonds, eted}c. as} t hr sia. teense Levnatl a sare nie $125,1000 
To Unissued Stock (or other security)................- $125,000 

(Full explanation.) 

Redemption of Collateral Trust Bonds.°—The entries for the 
redemption of collateral trust bonds are not different from those 
for the redemption of ordinary mortgage bonds, except that the 
security which had passed out of the company’s possession at the 
date of issue now comes back. An extra entry is required to record 
this transfer, 

Assuming that the due date of the Harney Electric Company’s 
$1,000,000 collateral trust twenty-year 5% bonds has arrived, that 
they have been paid by the trustee, and that the collateral has been 
released to the company, the entry required at the time is: 


4“Entries for Investment in Issuing Company’s Bonds,” pp. 621, 622, 


, , >For general discussion of convertible bond h « i : Tae 
visions. for Retirement”> s, see Ch, 60, “Bonds with Special Pro 


ee Ch. 58, “General Classification of Bonds,” 
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July 1, 1927 
Collateral Trust 5% Bonds. . CST IMIORIZAN. §. 2b Y TOGO l6a0 
To Cash.. $1,000,000 
Payment of $1,0 000,000 ieolreral erase. 20- eis "5% 
bonds matured this ay at the office of the trustee, the 
Hudson Trust Company. 
The collateral security now having been released to the company 


may be recorded by the following entry: 


July 1, 1927 
Investments......... simian edt. boas. vascroc. $1, 340,000 
To Pledged Investments. . $1, 340,000 
Return of collateral pledged with the Hudson Trust Com 
pany as security for $1,000,000 collateral trust bonds, as 
follows: (Here list details and values of stocks and home 
returned.) 


This returns the securities to the Investments account. They are 
now at the disposal of the board of directors. The explanations 
given above apply also to secured short-term notes and like obli- 
gations. 


Redemption of Short-Term Notes.—Short-term notes are 
either secured or unsecured, and as they mature they are paid like 
other bond obligations, and the book entries required are similar 
to those for bonds. If the notes are secured by a deposit of collateral, 
an entry should be made as soon as the collateral is returned, removing 
the collateral from the Pledged Collateral account and returning it 
to the Investments account, as in the case of collateral trust bonds. 
Unissued or nominally issued bonds of the company that have been 
pledged as security for bank loans or other obligations, should in like 
manner be recorded in some distinguishing account. 


Redemption of Equipment Trust Certificates——Equipment 
trust obligations, as stated in a preceding chapter,’ are usually issued 
in accordance with one of two plans: (1) the Philadelphia plan under 
which the equipment is leased to the purchasing company, and (2) 
the New York plan under which the equipment is delivered to the 
purchasing company under an agreement of conditional sale, 

Under the Philadelphia plan the title to the equipment is vested 
in a trustee by whom the equipment obligations are issued, and the 


7Ch. s9, “General Classification of Bonds.” 
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equipment is leased to the company for which it is designed. The 
company usually makes a substantial payment of cash at the time the 
agreement is made, and thereafter, as the serial equipment trust 
obligations mature, makes such payments as are necessary to retire 
them. The equipment obligations are either delivered direct to the 
party supplying the equipment, or are sold to the public, in either 
case the party supplying the equipment, receiving the obligations or 
the cash from their sale in such instalments, usually depending upon 
the deliveries of equipment, as may be required by the agreement 
between the railroad company and the manufacturer or other party 
by whom the equipment is supplied. The title to the equipment 
remains in the trustee until all the equipment securities are retired 
in accordance with the trust agreement, at which time the title is, 
by bill of sale, vested in the purchasing company. 

Under the New York plan the equipment is transferred to the 
purchasing company by an agreement of conditional sale whereby the 
purchasing company secures immediate possession and full use of 
the equipment but does not get full title until the payments and all 
the other undertakings of the conditional sales agreement have been 
met. Equipment trust obligations are then issued secured upon the 
equipment and carrying the beneficial interest in the payments made 
by the purchasing company under the agreement of conditional sale. 
As before, the purchasing company usually makes a substantial initial 
payment before delivery of the equipment. When the final payment 
has been made and any other conditions of the agreement have been 
fulfilled, the full title to the equipment vests in the purchasing 
company. 

The entries to record the purchase of equipment under ‘either of 
these plans will, naturally, vary with the details of the particular 
purchase. Assume that the equipment consists of cars; is delivered 
January 15, 1927; that the first cash payment is made at this time, 
and that the equipment trust certificates, bearing 6% interest and 
guaranteed by the company, are also issued at this time. The equip- 
ment is valued at $2,500,000, the cash payment is $250,000, the equip- 
ment obligations are issued in nine series, each calling for the payment 
of $250,000. The first series matures January 15, 1928, and one 
series matures at the end of each year thereafter. 


At the time the equipment is received the transaction might be 
recorded as follows: 
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January 15, 1927 


Equipment; rust iGarsy. 27. aotenzt. alt i. boost [tes $2,500,000 
To Cash.. 7c sidabeks eihina oe $ 250,000 
Equipment Trust. Certincates. as 2,000,000 


For purchase of cars as per agreement ahitered into under 
this date with International Car Works; $250,000 paid 
in cash, balance paid in 6% Equipment Trust Certificates 
guaranteed by Company, etc. 


At the time the first equipment trust certificates mature and are 
paid through the trustee, the entry would be as follows: 


January 15, 1928 


quip menteLraisty Gertilicates am cris: ein. mc etos oeios ete ee $250,000 
To Cash.. Stee, penta: $250,000 
First maturity of Equipment Trust Certificates, etc. 


A similar entry is made for each maturity of equipment trust 
certificates as it falls due. When the last payment has been made, 
the equipment, to which the company now has full title, is transferred 
from the trust equipment account to the free equipment account by 
an entry of the following character: 


January 15, 1936 
Equipment Cars. . LTA Sn e oes Ie Pe IF OO FOOO 
To Equipment Trust ‘Cars. ae $2, 500,000 
To record transfer of $2,500,000 oe equipment released 
from equipment trust, etc. (Full explanation here.) 

Redemption of Guaranteed Bonds.—Guaranteed bonds are 
issued, as a rule, by subsidiary or affiliated companies, and should be 
redeemed by the issuing company. A contingent liability is, however, 
incurred by the guaranteeing company as soon as the bonds are 
indorsed, but it is not usual to make any entry in the books of 
account at the time. A complete record of the matter is, of course, 
made in the corporate minutes. If no entry is made when the bonds 
are indorsed by the company, then no entry is necessary at their 
maturity, so long as they are duly paid by the issuing company. On 
the other hand, if an entry is made at the beginning, an offsetting 
entry is required when the bonds are paid by the issuing company. 

If the guaranteeing company is required to make payment for all 
or any part of the bond issue, it must then, of course, make an entry 
debiting the issuing company and crediting cash, and will look to 
the issuing company for reimbursement. 
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Bonds in Default.—In case of default in the payment of bonds, 
or even in the interest thereof, the trustee is usually empowered 
by the deed of trust to enter upon and take charge of the mortgaged 
property for the benefit of the bondholders. In that event the com- 
pany is forced into bankruptcy, or a receivership, or a reorganization 
of some kind, unless the bondholders consent to an extension or 
renewal, or to some other plan of adjustment that will permit the 
company to continue its career. 

Bonds or short term notes over-due should be removed from 
the,regular bond account and credited to some other account that will 
clearly designate the nature of the obligation, as: 


Four-Year Secured 6% Notes. Be ee ee os Se ee FOOO ZOO 
To Matured Four-Year 6% ‘Notes. APS Akt eee $600 , c00 


An account may even be aa for geaitgt Ot 6% Notes,” 
“Overdue 6% Notes,” “Renewed 6% Notes,” i hpgedea 6% 
Notes,” as the case may require. 
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CHAPTER 69 


. CAPITALIZATION AND THE LAW 


Capitalization.—The term “capitalization” as employed in con- 
nection with corporations usually designates the sum total of the 
issued and outstanding capital stock together with any funded or 
permanent debt. Thus if a corporation has $250,000 of common 
stock and $100,000 of preferred stock, all issued and outstanding, and 
it has also outstanding an issue of bonds amounting to $125,000, its 
total capitalization is $475,000. 

Stock capitalization is a necessary feature of incorporation. In 
every state of our country, the laws providing for incorporation re- 
quire the corporation to have a capital stock, specified in the case of 
no-par value stock as to the number of shares and in the case of 
par-value stock as to the number and par value of shares, and 
usually as to the total money valuation of these shares at their par 
value. The purposes and functions of stock capitalization have been 
discussed in preceding chapters. 


Amount of Stock Capitalization—The amount of a corpora- 
tion’s capital stock is stated in and fixed by the charter of the corpora- 
tion. Primarily, however, it is determined by the parties who have 
the incorporation in charge before application is made for a charter. 
It therefore represents the amount of capital stock that the incor- 
porators deem necessary for the successful operation of the enter- 
prise under the corporate form, or the amount of stock upon which, 
in their judgment, it can pay dividends.. If, for instance, they 
capitalize their corporation at $250,000 common stock, presumably 
they either consider that amount of stock requisite for the purposes 
of the undertaking, or believe that dividends can be paid upon that 
amount. 

The permanent or bonded indebtedness by which a corporation’s 
capitalization is increased is, of course, also within the discretion of 
those in charge of the corporation, subject to any constitutional or 
statutory requirements and controlled by the conditions under which 


1 Ch. 35, “Capital Stock,” and Ch. 39, “Shares Without Par Value.” 
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the bonds or other securities must be sold. Manifestly an offering 
of bonds or notes must be made attractive to those with money to 
invest, and this imposes a hard and fast limitation upon the amount 
and the character of the securities to be issued. 

In fixing the capital stock of the company, the limitations upon 
those in charge of the corporate destinies are not so severe. They 
must, however, be governed by the conditions surrounding the par- 
ticular enterprise. The law also usually imposes some restrictions 
upon stock capitalizations and practical limitations are frequently 
found in the taxation incurred by very large stock heels or 
particular forms of stock capitalization. 

The limitations imposed upon capitalization, directly and in- 
directly by the laws of the land are considered in the present chapter. 
Other conditions which affect capitalizations are considered in the 
following chapter. 


Federal Tax Laws Affecting Stock Capitalization.— 


FEDERAL Income Tax.—The income tax is purely a tax on 
income and has no effect on initial stock capitalization. Its provision 
permitting the imposition of a 25% tax on surplus accumulated beyond 
the reasonable needs of the business, or for the purpose of avoiding 
taxation, has, however, had a material effect in increasing the stock 
capitalization of existing corporations. Many of these, to avoid the 
possible penalty of the income tax on an unnecessarily large reserve, 
have capitalized surplus to very large amounts by the payment of stock 
dividends. These stock dividends are not a disbursement of the cor- 
porate assets and are, properly, exempt from the tax imposed on 
dividends paid in cash’ or its equivalent. Therefore, so long as the 
present drastic provision threatening accumulated surplus is retained 
in the income tax law, the capitalization of surplus will undoubtedly 
continue in far greater measure than would otherwise be the case. 


FEDERAL Excess Prorits Tax.—The excess profits tax, now 
happily inoperative, was a grinding and relentless tax that, as stated 
by the Secretary of the Treasury in his 1919 report, “puts a premium 
on over-capitalization.” While the excess profits tax is no longer 
operative, its effects are still felt in the swollen stock capitalization of 
many of the larger corporations. When the capital stock of Armour 
& Company of Chicago was increased in 1921 from $210,000,000 to 
$400,000,000, the reason, as stated by those in charge, was to correct 


eo 
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the relation between taxes and profits resulting from the former 
“under-capitalization.” 


State Laws Directly Restricting Stock Capitalization— 
State laws directly restricting stock capitalization are few. Prac- 
tically the only ones of importance are those fixing a minimum 
capitalization. These are found in many states. Thus in Minnesota 
the stock of corporations of a commercial nature having a par-value 
stock must not be less than $10,000; in Louisiana the ordinary busi- 
ness corporation with par-value stock must have a capital stock of at 
least $5,000; in New Jersey and a number of other states the capital 
stock of corporations having a par-value stock may not be less than 
$2,000 ; while in Maine and some other states it must not be less than 
$1,000, and in Vermont it may not be less than $500. 

In many states these same minimum limits apply more or less 
directly to the capital stock of corporations having stock with no par 
value, and in some states special requirements apply to stock of this 
nature, as in Texas, where the stockholders of a corporation whose 
capital stock is composed of no-par value shares are required to sub- 
scribe and pay for at least 10% of the authorized shares before the 
charter will be allowed, and “provided further that in no event the 
amount so paid shall be less than $25,000.” 

Formerly a maximum limit was imposed by a few states, notably 
Michigan, which would not allow stock capitalization of over $50,- 
000,000; but these maximum limitations were found worse than use- 
less and have been abrogated. 

In some few states an express limitation is put upon the amount 
of preferred stock that may be issued, as in Ohio where “at no time 
shall the amount of preferred stock at par value exceed two-thirds of 
the actual capital paid in in cash or property,’ ? and as to no-par 
value preferred stock: ‘‘At no time shall the number of preferred 
shares outstanding be more than two-thirds of the total number of 
shares, common and preferred outstanding.” ® 


State Laws Requiring Full Payment of Stock.—In almost 
all the states, laws exist requiring the full payment of issued stock; 
that is, every dollar of par-value stock outstanding must represent a 
dollar of value received by the corporation, and for every share of 


2 General Code, sec, 8667. 
8 General Code of 1921, sec, 8728-1. 


‘640 CORPORATION PROCEDURE [Ch. 69 


no-par value stock outstanding the corporation must have received an 
amount equal to the price fixed upon it, in accordance with the laws 
of the state in which the issuing company was incorporated. And if 
such payment has not been made, the holder of this “unpaid” stock, 
with knowledge of the fact, is usually liable to the corporation or its 
creditors for the unpaid balance in case of its insolvency.* 

In most of the states the effect of these laws is minimized by the 
statutory provision that stock may be paid for in services or in prop- 
erty, taken at a valuation that, in the judgment of the directors, is a 
fair equivalent for the stock. In some few states, however, the laws 
requiring full payment of stock are enforced with strictness, as in 
Texas and the District of Columbia, and impose an effective limit to 
the capitalization of corporations organized under their laws. 


State Laws Requiring Subscriptions to, or Stated Payments 
on Stock.—In many states, in addition to the requirements for 
full payment of stock discussed above, a certain proportion of the 
authorized stock of a corporation must be subscribed and paid in be- 
before the charter application will be filed or before the corporation 
may commence business; or within a certain time thereafter, accord- 
ing to the requirements of the particular state. Thus, in the District 
of Columbia, not only must the entire capital stock be subscribed, 
but 10% thereof must be actually paid in cash before the charter may 
even be filed,®> and the recorder of deeds requires such payment to 
be certified (1) by the sworn statement of the persons named in the 
charter as the first board of trustees that such payment has been made, 
and that the money derived therefrom is in their possession, and (2) 
by the certificate of the banking or trust company in which the money 
has been deposited that such amount of cash has been deposited with 
it. In Texas the full amount of authorized par-value stock must be 
subscribed in good faith and 50% paid in cash or property or labor 
done, before the charter may be filed,® and where capitalization con- 
sists of no-par value stock, as stated earlier in the chapter, 10% 
of the authorized shares must be subscribed and paid in in good faith, 
and the amount so paid in must not be less than $25,000. - In Illinois 
one-half of all the par-value capital stock—or $5 on each share of 
no-par value stock—which is to be issued at once, must be paid in 


4For discussion of stockholders’ liability on unpaid stock, see Ch. *Liabiliti 
of Stockholders,’? and Ch. 36, ‘Payment of Sigel Treasury Stock.” Aes saeemneee 
5 Code, sec. 552. 
6 Rev. Civil Stat., 1925, Art. 1308. 
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before the corporation may commence business.7. In Louisiana, 50% 
of the capital stock must be subscribed before the filing of the articles 
of incorporation, and 50% of all stock subscribed must be actually 
paid in before the corporation engages in business, and the remainder 
under penalty of dissolution within twelve months thereafter. Vary- 
ing provisions of a generally similar character are found in many 
states. 

It is obvious that under the rigorous requirements of the District 
of Columbia, of Texas, and of some few other states, the stock 
capitalization of any particular corporation will be limited to a fairly 
conservative figure. Elsewhere they are not so effective. 


State Laws Limiting Bond Issues.—Statutory limitations on 
the amount of bonded indebtedness that may be incurred are not 
numerous. In Minnesota, Kentucky and some few other states the 
maximum corporate indebtedness that may be incurred must be stated 
in the charter. In Illinois, Ohio and some other states, the corporate 
indebtedness must not exceed the amount of the capital stock. In 
Nebraska the corporate indebtedness must not exceed two-thirds of 
the capital stock. In most of the states, however, bonded indebted- 
ness, when duly authorized, may be incurred to any extent the corpo- 
rate authorities deem expedient and that investment conditions will 


permit. 


Organization and Franchise Taxes.—Before a corporation 
may be formed, a state tax or fee usually based upon the proposed 
stock capitalization must be paid, and thereafter annual franchise 
taxes are levied, and these in most states are also based on stock 
capitalization. For instance, New Jersey imposes an organization 
tax, based on stock capitalization and ranging from a minimum of $25 
for par-value capital stocks not exceeding $125,000, to $1,000 for a 
capital stock of $5,000,000 and so on; and thereafter a graduated, 
annual franchise tax is levied, ranging on par-value capital stock 
outstanding from $1 for a capitalization of $1,000, to $4,000 for a 
capitalization of $5,000,000 and so on up. If the stock capitalization 
is composed of shares without par value, graduated organization and 
franchise taxes are based on the number of shares. 

Taxes of a similar nature are found in most of the states, and in 


7 Smith-Hurd, Ill. Rev. Stat., 1925, Ch. 32, sec. 4:(subdiv. 10). 
8 Man’s Rev. Stat. of La., sec. 1418(c). 
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practice mount up so rapidly as to have a very direct and material 
effect in limiting stock capitalization. 


General Effect of State Laws Bearing on Stock Capitaliza- 
tion.— While state laws affecting capitalization directly or indirectly 
do exist and must be borne in mind when capitalizations are under 
consideration, they but seldom impose any serious restrictions. As 
already stated, laws imposing a maximum limitation on capitalization 
have been abolished and the very moderate regulations as to minimum 
stock capitalization now found in the various states do not affect 
the capitalization of the ordinary corporation. As to the laws re- 
quiring full payment of stock and payment of some proportion on or 
before a certain time, it may be said that in most states these laws 
are so indefinite in wording, so slack in enforcement, or so modified 
by provisions for payment in property or services of uncertain value, 
as to impose no great limitation upon capitalization. Certainly they 
work no hardship. Further, if incorporating fees and franchise taxes 
are found excessive in any particular state, or any other requirements 
affecting capitalization are found too severe, they may usually be 
avoided by incorporation in another state. 


Chine Len sO 
THE BASIS OF STOCK CAPITALIZATION 


Relation of Value to Stock Capitalization—In the case of 
par-value stock, the law compels the use of its par value as the basis 
upon which it is issued. As stated by the New York statutes,! “No 
shares of stock having par value shall be issued for money in an 
amount less than the par value of such shares,” and continuing, the 
same statute, in permitting the exchange of property for stock, states 
that the corporation “may issue stock to the amount of the value 
thereof in payment therefor.” That is, every dollar of the issued 
par-value stock, if it is honestly issued, represents at least a dollar 
of value received by the corporation. 

In the case of no-par value stock, this par value of the share is 
lacking, and its place is taken by an arbitrary selling price, placed 
upon the share by the incorporators in drawing the charter, or later 
by the directors or stockholders by such procedure as the law may 
prescribe. Value is presumed to be the basis in either case, but par- 

value stock carries its initial valuation on its face long after that value 

has changed or perhaps disappeared entirely, while no-par value 
stock, though issued “for a price,” does not carry its price tag with 
it after the sale has been consummated. 


Determining Share Values.—lIf the stockholder at any time 
wants to find the real value of his share, the method is the same 
regardless of whether his stock is “dollar-marked” or of no-par value. 
If the stock is one with a ready market, its value is supposed to be 
reflected with more or less accuracy in the market quotations. These 
quotations, however, while they do indicate with precision the current 
selling price of the stock, are not to be trusted to indicate either its 
book value or its real underlying value. Opinion, prejudice, public 
favor or neglect, a bear attack, the efforts of a stock syndicate or pool, 
the expectation of a dividend, or a mere panicky condition of the 
market, while they may not directly affect the value of the corporate 
assets in any way, may and usually do affect materially the quotations 


1 Stock Corp. Law, sec. 69. 
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of a listed stock. So true is all this that, regardless of market con- 
ditions, the real relation between the stock capitalization and the value 
of the enterprise may be determined only by an investigation of the 
enterprise itself. 


Temporary Stock Capitalizations Not Based on Values.— 
Ordinarily, value is, as stated, the basis of corporate capitalization. 
There are, however, occasions when value cannot be used as the basis 
of capitalization because it cannot be ascertained. Such is the case 
in purely speculative enterprises, as with an undeveloped mine or 
an invention not yet perfected, where the real value has not been 
demonstrated and any valuation, no matter how expert, is at the best 
nothing more than a more or less intelligent guess. Such an under- 
taking may, as it often does, prove to be utterly worthless. On the 
other hand, as sometimes happens, it may prove to be worth millions. 
In such a case the amount of stock capitalization—save from the 
standpoint of incorporating costs and subsequent taxation—is a mat- 
ter of much indifference. It merely measures the owners’ interests 
until the value of the undertaking can be further proved, and this is, 
therefore, the only consideration. Accordingly the usual practice is 
to capitalize at such convenient figure, if par-value stock is employed, 
or with such number shares if no-par value stock is adopted, as will” 
lend itself readily to the requirements of the case. Usually, as sug- 
gested, to avoid heavy incorporating fees and expenses and subse- 
quent taxation, a very small stock capitalization is preferred. This 
is later increased to a more suitable capitalization if, and when, such 
increase is justified by the proved value of the incorporated under- 
taking. 

Somewhat akin to such capitalizations are the temporary organi- 
zations sometimes formed when large undertakings are under way. 
Such an incorporation is sufficient to secure the desired corporate 
name and to hold the enterprise until it can be properly “shaped up.” 
Then the temporary capitalization is increased to a size and form 
better suited to the real needs of the enterprise. Thus, in the forma- 
tion of the United States Steel Corporation, the first company was 
incorporated with the modest stock capitalization of $3,000. This 
lasted for less than six weeks, when the affairs of the consolidation 
having reached the proper point for a more permanent organization, 
its authorized stock capitalization was raised at a single bound to 
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over $1,000,000,000—at that time the largest industrial stock capi- 
talization in the world. 


More Permanent Stock Capitalizations Not Based on 
Values.—On occasion corporations are capitalized without regard to 
values, because the expression of their values in the stock capitaliza- 
tion is a matter of no importance. Close corporations, in which a few 
persons both own and manage the corporation and its business, are of 
this class. All the persons interested usually participate actively in 
the business of such a corporation, and as stock is not to be sold 
to the public—in which case valuation and a larger capitalization 
must usually enter in—the sole purpose of the capital stock is to 
apportion the respective interests of the few stockholders involved, 
and there is no object in paying the fees, taxes and other continuing 
expenses incident to a large capitalization. Therefore, such corpora- 
tions are almost always capitalized at some nominal amount of stock, 
the number of shares or their amount, where par-value stocks are 
employed, being determined without reference to the real value 
of the enterprise. 

An illustration of such a capitalization, fairly common at the 
present time, is that of the incorporation of an estate made up of 

‘securities of many kinds, subject to somewhat onerous inheritance 
taxes in the states in which the issuing companies are located. The 
owner incorporates the estate to avoid this heavy and vexatious taxa- 
tion of the property descending to his heirs at the time of his death. 
An inheritance tax may be payable on the shares of the incorporated 
estate, but the procedure is usually much simpler and the tax itself 
may be very much lighter than the taxes to be paid on the various 
securities comprising the estate if it were not incorporated. Such a 
corporation has usually nothing to be gained by a large capitalization 
or even a capitalization on the basis of value, and-a small stock 
capitalization,- whether of par-value or no-par value stock, usually 
obtains. 


Capitalization for Concealment of Profits.—It is at times a 
matter of importance, in the case of a profitable business, to keep 
dividends down to a reasonable figure, and this brings about another 
condition under which capitalization, irrespective of value, is some- 
times found advantageous. 

In many corporations, while excessive profits are greatly desired, 
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excessive dividend rates are not. At times it is almost a business 
necessity that they be avoided, as inviting competition or arousing 
antagonism and perhaps, in some cases, bringing about undesirable 
legislation. 

In the larger corporations of the country with their widely cir- 
culated financial statements, such a situation is a difficult one, and is 
usually met by heavy reservations of profits, by secret reserves, by 
write-offs of good-will, by capitalization of surplus, by obscure state- 
ments, and at times by stock-watering. 

In the smaller corporations with less publicity as to their financial 
statements, the situation is met satisfactorily by capitalization with 
no-par value stock. For instance, a corporation capitalized at 
$500,000 of common stock of the par value of $100, might be earning 
enough to justify an annual dividend of 25% on this capitalization. 
If it did not wish to declare so spectacular a dividend, it might 
recapitalize with 20,000 shares of no-par value stock on which its 
profits, sufficient to pay a dividend of 25% on its former capitaliza- 
tion, would pay an annual dividend of $6.25 a share—not a large 
enough dividend, in the eyes of the general public, to attract any 
special attention. 


Capitalization on the Basis of Special Requirements.—In 
most capitalizations the special needs of the particular incorporation 
have a direct bearing on the amount and nature of the capitalization. 
In some capitalizations the amount decided upon is determined en- 
tirely by the sum of these needs—a sort of “dead reckoning”—the 
present value of the enterprise not being ascertainable, and therefore 
affording no basis for capitalization. Particularly is this true of the 
more speculative undertakings where the true value is difficult or 
impossible of approximation; the needs of the undertaking then ‘be- 
come the dominant factors. To a lesser extent it is true in any new 
business where its profit possibilities have not been demonstrated 
and the bases upon which they are to be calculated are themselves 
somewhat problematical. 

Thus a corporation is formed by former employees of an old 
established business for the purpose of building up a competing busi- 
ness. They have shown ability under the old conditions, but have 
never carried the direct responsibility of conducting a business, and 
their ability under the new conditions is, therefore, more or less 
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of an uncertain quantity. The cost of their stock of goods is easily 
determined; the operating expense is also ascertainable with fair 
accuracy ; the calculation of working capital is not a matter of great 
difficulty ; there is as yet no good-will, and therefore these needs plus 
any other special requirements are likely to be used to give the sum 
total of the stock capitalization. 

In the more speculative enterprises, these needs upon which capi- 
talization is based may be numerous and some of them difficult of 
estimation. Perhaps it is an invention to be more fully perfected 
and placed upon the market. In such case stock must usually be given 
the inventor for the invention itself ; money is needed for its further 
development; a plant must be erected for its production; working 
capital will be required for its manufacture and its sale; payments 
may have to be made to promoters; bonuses may have to be given to 
the men who supply the money; provision for future financing may 
be necessary or desirable, and the sum total of these and of any other 
special needs give the value basis for the issue of stock. 


Capitalization of a Going Business—When a going business, 
be its nature what it may, is to be capitalized, a new element enters 
in—its earning power, its good-will, the effective value of the busi- 
ness. It may be the incorporation of a partnership business or a sole 
proprietorship; it may be the reincorporation of an already incor- 
porated concern; it may be a combination or reorganization of going 
concerns; but in almost every such case good-will is an asset of much 
importance and is, as a matter of course, included among the other 
assets to be capitalized. On some occasions it is practically the only 
asset to be capitalized. 

The practice of capitalizing good-will is entirely legitimate, as the 
good-will stands for the difference between the value of a live, 
profitable business and the mere asset value of the equipment, stock 
and other items that make up its implements of trade. The propriety 
of capitalizing good-will is, therefore, recognized. Its correct ap- 
praisement is, however, often a matter of very considerable difficulty 
—so much so that the following chapter is devoted to a discussion of 
the nature of good-will, its valuation, and its place in capitalization. 


Stock Capitalization as Affected by Selling Conditions.— 
The psychology of salesmanship frequently has a direct bearing on 
the amount of stock capitalization. In a speculative enterprise this 
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is commonly so, the stock capitalization, based on both profit proba- 
bilities and profit possibilities with a good deal of imagination mixed 
in, mounting to such an astonishing number of shares that stock can 
be sold at “bargain-counter” prices—frequently in mining proposi- 
tions at a few cents on the dollar of par value. 

The same psychological principles, however, have their place in 
conservative financing. For instance, if the capitalization of a stable 
enterprise of a fairly popular nature consisted of 50,000 shares of 
no-par value stock on which it paid dividends at the rate of $6 a 
share, these shares should under normal conditions sell for, say, $100 
a share. If the company prospered so that the book value of its 
shares doubled and its dividend was increased to $12 a share, the 
price of those shares—representing twice the property and carrying 
twice the income that they did—should, theoretically, also double 
or rise to $200 a share. In practice they would rarely do this, the 
price possibly increasing to $175 to $180 a share. If, however, the 
share capitalization were increased to 100,000, the property value 
behind them remaining the same but the dividend paid being $6 a 
share, the new stock would shortly, if not at once, sell as before at 
$100 a share, showing the “cashing in” value of the larger capitaliza- 
tion—purely because of its form—to be from $100,000 to $125,000 
greater than that of the smaller capitalization. It is probable that 
this would be true even though the book value of the increased stock 
were not proportionately increased—or not increased at all. In other 
words, with basically sound conditions, the buying public looks more 
to earning power than to book values. 

In the early part of 1926, Baltimore & Ohio stock of the par 
value of $100 and paying a 5% dividend, was selling at $90 a share. 
At the same time Union Pacific stock of the same par value, but pay- 
ing a 10% dividend, was selling at $150 a share. Other conditions 
enter in here, but it can hardly be doubted that if the 10% stock of 
the Union Pacific had at this time been doubled as to the number of 
shares and its dividend reduced to 5%, it would have brought at least 
as high a price as did the Baltimore & Ohio stock. 

The following quotation from the Wall Street Journal 2 gives 
another illustration from a somewhat different viewpoint. In com- 


menting upon employees’ subscriptions to the stock of the United 
States Steel Corporation, it says: 


2 November 27, 1926, 
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_ In recent years subscriptions have not been as large as in past years 
when price of the stock was below par. At, say, $150 a share, Steel 
common does not look as attractive to the wage-earner as in former years 
when he was able to acquire it $50 to $75 a share lower. The wage- 
earner entitled to subscribe to profit-sharing stock, and the small investor 
who takes on an odd lot when he has the money find Steel at $150 beyond 
their reach. This, perhaps, is one reason why there has been a slump in 
shareholders of record. And it is a good reason why Wall Street gives 
credit to reports that a split up is on the carpet, although this is not say- 
ing it will come at the January meeting of the board. 

Steel’s subscription list for years has been made up largely of small 
holders. A split up that would bring the price down to a lower level, 
would no doubt make Steel common again popular with the so-called small 
investor. 


In recognition of the preference of the buying public for stocks 
of moderate price, ordinarily not in excess of $100, the usual plan 
where dividends can be increased above the normal, is to increase 
instead the number of shares either by “splitting” the shares into 
smaller units or by an actual increase of capitalization, and to con- 
tinue the share dividend-rate as before. 


CHAPTER? 71 
CAPITALIZATION OF GOOD-WILL 


Nature of Good-Will——When money is invested in bonds 
and other safely secured investments, it should, at present rates, bring 
annual returns of from 5% to 6%. When invested in business, it 
should bring considerably more than this to justify the greater risk 
involved, the annual returns then ranging up to 50% or more, depend- 
ing upon the character and the conditions of the particular business. 
This difference between the returns on secured investments and the 
returns on business operations may be designated as “‘good-will” 
returns, and good-will may be defined as the profit-producing or 
earning power of an established business above interest on the invest- 
ment, or, from another point of view, as the value of an established 
business over and above the value of its material assets. 

Good-will may result from the long establishment or good man- 
agement of a business, from its desirable location, or from other 
conditions working in its favor. It is usually the outcome of an 
investment of time, money, attention, or business ability. It may 
come, however, without effort from purely fortuitous circumstances, 
as the deflection of pedestrians to a new street with the attendant 
increase of patronage for the businesses located on this street, or 
the whim of fashion, as when the popular fancy: turns to silk hosiery, 
and builds up a great industry, or decides against the wearing of 
beards and moustaches, to the great benefit of the manufacturers of 
razors. 

Good-will is, of course, a belonging of the business to which it 
attaches, but an intangible and sometimes very evanescent belonging. 
Its value fluctuates directly with its amount, its stability, and the firm- 
ness with which it is linked to the particular business. Provided 
only that it can be held, it is an asset of value to be included in the 
capitalization of the business as a matter of course, just as stock on 
hand, plant, cash in bank, or any other belonging of the business is 
included. In many businesses it is the most valuable asset to be 
capitalized ; occasionally it is the only asset of recognized value. 

Obviously, a business must be “going” before it can have good- 
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will, that is, earning power. A new undertaking, therefore, cannot 
properly include good-will in its capitalization unless it has taken 
over some prior undertaking to which good-will attaches. 

This good-will, or earning power is not, of course, in any way 
peculiar to incorporated enterprises. It is an important feature of 
any successful business, no matter what its form of organization. 
The valuation of good-will, however, in connection with capitalization 
is so frequent, so important, and at times so difficult, that a brief 
treatment of the subject is properly included in a discussion of 
corporate capitalization. 


Kinds of Good-Will.—Good-will, as intimated, may be due to 
many different causes, and it varies in amount, in nature and in value 
according to the source from which it comes. Under some circum- 
stances it may be lost entirely to a business on incorporation, as when 
it is due tothe personal popularity of a salesman who does not con- 
tinue with the business when it is incorporated, and in such case, it 
may not properly be included in the corporate capitalization. Under 
other circumstances, as when it’is attached to a trade-marked article, 
it may be taken over in its entirety into the incorporated business, 
and may then be properly capitalized at the full value it possessed 
in the business to which it first belonged. Between these two extremes 
are varying degrees of transferability. Some of the more important 
of these differing good-wills are discussed below. 


Personal Good-Will.—It is obvious that a good-will, or earn- 
ing power, that will not stay with or follow its business into the 
hands of another is valueless to a purchaser of that business, no mat- 
ter what profit it brought its possessor theretofore. One form of 
such good-will, not strongly linked to its business, is the good-will, 
already referred to, personal to some one or ones connected with 
that business. If, in such a case, the party or parties who constitute 
the “drawing card” are not taken into the incorporated enterprise, a 
very limited portion of this personal following may remain with the 
incorporated business, but the greater portion will usually go with 
the individuals upon whom it is centered, or, if they are no longer 
accessible, will scatter and be lost to the particular concern. A good- 
will of this kind is not to be included in capitalization unless the 
person to whom the good-will attaches is directly interested or can 
be firmly held. When he can be held, the good-will he brings is an 
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important asset of the business and is properly brought into its 
capitalization. 


Good-Will Due to Managerial Ability.—Of a personal nature 
but very different from the good-will just discussed, is the earning 
power due to the ability of management. The importance of such 
ability cannot be stressed too greatly. With good management a 
business is a success. With poor management the same business 1s 
a failure. In both cases the results are directly due to the personal 
qualities of those in control. 

Such good-will differs from the good-will attaching to a person- 
ality, discussed above, in the very important particular that it is 
attached to the business and not to the personalities by which it has 
been created. If others of as good managerial ability can be secured 
and placed in charge of the incorporated business, the general good- 
will, due to the ability of the former management, continues in ais, 
force, unaffected by the change. 

As it is always supposed that good management will be secured 
for the incorporated business, either those previously in charge being 
retained, or others equally well-qualified being secured, good-will of 
this nature is included in capitalization as a matter of course. 

In this connection it may be noted that Dr. Dewing considers 
earning power as the result of the combination of fixed assets and 
management and therefore the valuation of a business deduced from 
this as including the value of the fixed assets, As he says,! separating 
the going business into the three essential parts, quick assets, fixed 
assets, and management : 


The valuation of the fixed assets and management are inseparably 
bound together. The fixed assets of a business can earn nothing—have 
no value as producers’ goods—without management; and skill of manage- 
ment has no value, it is a meaningless symbol, without fixed assets to 
manage. The problem narrows itself to a method by which the two, 
fixed assets and skill of management, may be evaluated together. The 
solution of this enigma is earning power. 


This differs in principle from the methods employed in legal 
appraisals of good-will—discussed later in the chapter—in which the 
value of good-will is based on earning power, with a reservation of 
interest only, on the asset value of the tangibles. 


1 Financial Policy of Corporations, Rev. ed., p. 263. 
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Trade-Mark or Trade-Name Good-Will.—Frequently the 
good-will, crystallized in a trade-name or a trade-mark or marks, is 
the principal factor to be reckoned with in the capitalization of the 
business to which it belongs. It is a desirable form of good-will 
because it is so firmly tied to the insignia about which it has been 
built that it will follow an incorporation of the business to which it 
belongs, or even a complete transfer of ownership without loss. 

The great requisite where good-will is carried by a trade-name 
or trade-marks is that no material modification be made in the articles 
or products, and the conditions under which they are sold—that is, 
that the trade-name or trade-mark be unchanged, that the appearance 
and character of the articles or products remain the same, and that 
the general plan, as the form and appearance of package, under which 
they are handled, be not too greatly changed. So long as this is the 
case—so long as the purchasing public gets what it is used to getting, 
and gets it under the name or names to which it is accustomed, and 
gets it under the same general conditions—it will purchase just as 
freely and cheerfully as before. It wants the product and it wants 
it just so. It cares not at all about the personnel behind the product. 
The original owners may withdraw or die, but given equal business 
ability in their successors, the business goes on just as well without 
them—it follows unfailingly the symbols to which it is tied. 


Good-Will Due to Location.—Occasionally the good-will of 
a successful business is largely due to its location. If the incorporated 
business is to be conducted at or near the same place so as to retain 
this good-will, it is properly capitalized; if not it will be lost and 
should not form part of the new capitalization. 


Court Appraisals of Good-Will.—The actual capitalization 
of good-will, once its value is determined, involves no difficulty. To 
value it justly is, however, often a matter of very great difficulty. 
Crystallized in trade-mark form, it offers no special valuation prob- 
lems, but in its less stable forms it is an intangible and fluctuating 
asset, hard to value with accuracy. In practice the line of business 
has to be taken into consideration, also the conditions of the particular 
business and the nature of the good-will. This is well illustrated by 
the legal appraisals of good-will discussed below. 

Good-will has frequently figured in litigation and, under ordinary 
conditions, the courts are fairly uniform as to the method of fixing 
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its value. The generally accepted practice is to take the net profits 
of the business, less 6% on invested capital, for a term of years imme- 
diately preceding the valuation—usually five years—and from this 
obtain the average net annual profits. This average profit is then to 
be multiplied by the number of years’ purchase; i.e., the number of 
years the good-will may be expected to continue, the result giving the 
value of the good-will. 

The difficulty here is to determine the proper number of years’ 
purchase, which naturally varies with the business. In a case in- 
volving the good-will valuation of the New York importing house of 
Franklin Simon & Co., this was placed at five years. The matter 
came up on the death of one of the partners, when an appraiser, in 
valuing the partner’s interest for purposes of inheritance taxation, 
fixed on three years as the proper number of years’ purchase. To 
this the court objected in the following terms :? 


. Under all the circumstances, I think a five years’ purchase should 
be Boral ba in fixing the good-will. 

The value of the decedent’s interest in the co-partnership oid be 
determined in the following manner. From the average net profits of 
$400,990.70 for the three complete fiscal years preceding the death of 
decedent should be deducted 6 per cent. on the average net capital of 
$1,050,333 employed for the same period, amounting to $63,019.98 and 
$100,000 for salaries of the two partners. The difference, or $237,970.72, 
multiplied by 5, is $1,189,853.60 the value of the good-will. 


Ina case involving the valuation of the good-will of Tiffany & Co., 
the well-known New York jewelers, whose business has been estab- 


lished well over sixty years, the court held that ten years’ purchase 
was fair, stating: 3 


. it is contended that the value of the good-will should be ascer- 
tained by multiplying the average net profits by three or five, instead of 
ten, the latter being the figure used by the appraiser. 

The cases in this country are not uniform in regard to the number of 
years’ purchase by which the average annual net profits may be multi- 
plied for the purpose of determining the value of the good-will. Most of 
the. American cases adopt a period ranging from two to six years, the 
number being dependent upon the nature of the business, the length of 
time during which it has been established at a particular place and the 
extent to which it is known to the public. 


2JIn Matter of Flurscheim, 107 Misc. N. Y. 0, , 
2 Matter of Moote, 97 Misc. (N. Y.) 228. As are 
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In an earlier case,* the principle is laid down even more clearly: 


Our courts have not adopted the rigid rule established by the English 
courts, of limiting the value of good-will to one year’s purchase of the 
net annual profits of the business calculated on an average of three years, 
or that three years’ net profits of a business arbitrarily represents the 
value of its good-will, but on the contrary incline to the more equitable 
rule that the value of good-will may be fairly arrived at by multiplying 
the average net profits by a number of years, such number being suitable 
and proper, having reference to the nature and character of the particu- 
lar business under consideration. 


Valuation of Good-Will for Taxation.—In capitalizing the 
net income under the former capital stock, tax law for the purpose of 
determining the “fair average value” of capital stock, the federal 
government used a somewhat similar method to that approved by the 
courts, but based it upon percentages and stipulated such a rate as 
would maintain the selling price of the stock at par. Thus the rules ® 
provided that: “The officers making the return will capitalize the 
average annual income on a percentage basis that fairly represents 
under the conditions obtaining in the trade in the locality what repre- 
sentative enterprises must earn in order to maintain their stock at par. 
In other words, if enterprises engaged in a sinular business must on 
the average earn 12% on their issued capital stock to keep the value 
of their stock at par, the net income should be capitalized by dividing 
it by .12.” 


Commercial Calculations of Good-Will.—In capitalizing 
earning power to determine the purchase price of a business, the 
percentage method is frequently employed. Thus Dr. Dewing,® while 
recognizing the “many considerations which add or detract from any 
standardized value based merely on the capitalization of net earn- 
ings,’ says: 


Nevertheless business men are willing to buy and to sell industrial 
businesses at a level of price based on the capitalized earnings, provided 
they can average these earnings over a sufficiently long period of 
dime: Saaye 

The period of five years has been used. A longer period might be 
necessary in the case of enterprises subject to abrupt and sudden fluctua- 
tions. The purpose, however, of selecting a definite period of time is ta 
= 4yon Au v. Magenheimer, 115 App. Div. (N. Y.) 84, 87. 


5 Comment on Exhibit C, Forrn 707. Capital Stock Tax. 
6 Financial Policy of Corporations, Rev. ed., pp. 275-277. 
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reduce the earnings to a standard, rather than foliow any arbitrary method 
of averaging apparent earnings. Suffice it to say that the period should 
be long enough to even out unusual fluctuations, but not so long as to give 
undue weight to circumstances of the remote past which are no longer of 
significance to the business. 

With the average earnings available over a period of years, the un- 
usual circumstances affecting the business can be, for our purposes, 
neglected and the problem of valuation becomes clearly one of the ratio 
of capitalization. 


As to this ratio, i.e., the percentage of the purchase price, or 
capitalization, represented by the averaged earnings, Dr. Dewing 
quotes7 the following classification of industrial concerns, with the 
ratio which would normally be expected in each class: 


Classi jd+—Low :Risleliwnt, velinniedoslveatrus 12% — 14.99% 

II—Medium Risk................5. 15% — 19.99% 

Tle Hi oh) DRG a seats Beet atine <atthus 20% — 24.997 
1V—Very High Risk«. .|. fakes scaecs Over 25% 


And summarizing, he says: 


An industrial business of considerable size, well-organized and with a 
record of earnings over at least five years and with only a moderate 
amount of risk incident to it should be capitalized on at least a 20 per cent 
basis. That is, the business is worth not more than five times its basic 
earning capacity. If the business is small, though well-established, it is 
probably worth not more than four times its annual earning capacity— 
a 25 per cent basis. Businesses with marked hazard are worth even less 
than this. These are, perhaps, as broad generalizations as can be made. 


7From Badger, Valuation of Industrial Securities, p. 123. 


CHAPTER 72 
ADJUSTMENT OF CAPITALIZATION 


The Corporate Structure——The term “corporate structure,” 
as usually employed, designates the complete corporate capitalization, 
as built up from the various securities of which it is composed. It 
may be a simple, unmodified, common stock, or it may contain every 
kind of corporate security and in various forms. For instance, the 
capital structure of the United Fruit Company, in the simplest pos- 
sible form, consists solely of 3,000,000 shares of no-par value com- 
mon stock. More complex but still very simple capital structures 
are those of the International Harvester Company with preferred 
stock and common stock, Swift and Company with bonds and 
common stock. Yet more complex, though still fairly simple, are the 
capital structures of General Electric Company, with preferred 
stock, common stock, and debentures, and General Motors with no- 
par common stock, 6% preferred stock, 6% debenture stock, and 7% 
preferred stock, all with varying characteristics. 

“Well-Balanced” Corporate Structures.——A “well-balanced” 
corporate structure is one in which the various forms of security 
issued are in due proportion and well-suited to the requirements of 
the incorporated business. Whether or not any particular corporate 
structure is well-balanced must depend upon the general line of 
business and the conditions of the corporation. Very general stand- 
ards may be set up by taking an average of a number of representative 
corporations in related lines of business; the result, presumably, 
giving a well-balanced corporate structure for corporations of that 
nature. Thus the Wall Street Journal,’ comparing the capitalizations 
of twenty leading industrial corporations of the country, reaches the 
following conclusion: “A composite of the list shows 18.06% of 
the capital represented by bonds, 19.57% represented by preferred 
stock, and 62.37% by common stock and surplus. These averages, 


1 April 30, 1925. The corporations selected were United States Steel, General Electric, 
General Motors, Swift & Co., International Harvester,, Armour & Co., Bethlehem Steel, 
Allied Chemical, Am. Tobacco, Sears-Roebuck, Am. Sugar, Am. Woolen, du’ Pont, Am. 
Locomotive, Am. Can, Corn Products, Am. Car & Foundry, Montgomery Ward, Nat. 


Biscuit, Endicott-Johnson. 
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taken from a list of representative industrial corporations, may be 
assumed to represent a well-balanced corporate structure.” 

The same publication,? in commenting on the refusal of the 
Interstate Commerce Commission to permit the Baltimore & Ohio 
Railroad to issue $10,000,000 of bonds for new capital, the refusal 
being accompanied by the suggestion that, instead, the railroad put 
more partnership capital into its business by the issue of new stock, 
says: “The borrowed or bond capital of our railroads is 59% of the 
total, and the stock or partnership capital 41%. It would be better 
for railroad credit, to say nothing of railroad popularity, if. these 
proportions were exactly reversed.” 

The well-balanced corporate structure found by averaging or by 
any other method is, however, only of use or value under average 
conditions, or when studied in connection with them. Obviously, the 
best corporate structure for any corporation is the one that best serves 
its particular purpose, or the purpose of the owners of the corpora- 
tion—its stockholders. It is not probable that the present capital 


structure of the United Fruit Company could be improved by the. 


addition of preferred stock and bonds to its present capitalization of 
no-par value common stock. Presumably it already has the best 
capitalization for existing conditions, and, if so, no balancing could 
make it better. 


Advisability of “Close” Capitalization.—The corporate struc- 
ture must, of course, be adapted to the conditions. If the proposed 
incorporation is new in its nature, or experimental, or if for any 
other reasons the conditions to be met are not fairly well known, fixed 
charges are to be avoided, and the capitalization should be low and 
as simple in form as can be made to serve. Then, when the company 
has reached the point where its future and the needs of that future 
can be seen with some clearness, this first capitalization can be 
abandoned and its corporate structure be recast on the basis of these 
needs and the possibilities. Even in the case of the United States 
Steel Corporation, a temporary corporation with a capital stock of 
$3,000 was first organized; then when the situation had’ developed 
to the proper point, this modest capitalization was expanded into the 
largest capitalization of any corporation then in existence. 

When, however, the conditions are fairly well known, as the in- 


2 Wall Street Journal, April 2, 1926. 
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corporation of some well-established and going concern, the capital- 
ization should be adjusted in form and amount to present needs and 
also to the needs of the not too distant future, any stock or other 
securities in excess of present requirements, authorized at the time, 
being held in reserve unissued until required. While an increase, or 
other change of capitalization is. presumably always possible by 
proper procedure, such procedure is troublesome, may be expensive, 
and opposition may perhaps arise and absolutely prevent a really 
desirable readjustment of the corporate structure. 

Unless, however, the future needs can be fairly well foreseen, it 
is usually better, as already stated, to capitalize at a figure just 
sufficient to meet the immediate requirements. Securities authorized 
but not held for some definitely anticipated time and purpose, mean 
increased incorporating fees so far as stock is concerned, and the un- 
issued securities so conveniently at hand are sometimes, in themselves, 
a temptation to those in control to sell or otherwise dispose of them 
at times or in a manner not to the best interests of the corporation. 
Moreover, should the need for additional securities really arise, those 
provided without the special emergency in view may not “fit” either 
as to form or amount. 


Form of Capitalization—As to the form of capitalization, it 
is always advisable, when the future of the corporation to be organ- 
ized is not well assured, to keep the lowest form—from the stand- 
point of demands upon the corporate assets—that can be made to serve 
the requirements of the particular corporation. As discussed later in 
the chapter, a bond issue by a newly organized corporation might 
result, as it frequently has done, in corporate bankruptcy; a pre- 
ferred stock issue if dividends cumulate too heavily may precipitate 
a reorganization; a common stock capitalization cannot endanger 
the corporate welfare in any way. Therefore, if the new corporation, 
with no reasonably assured income in prospect, can be financed with 
common stock alone, and this common stock will adequately repre- 
- sent and protect the various interests of those connected with it, com- 
mon stock and nothing else should be issued. 

‘The difficulty in the way of this, or any ideal plan of capitaliza- 
tion, is the necessity of meeting the various demands of those who 
supply the corporation with money or other values necessary or 
desirable for its operations. If money is required and can be raised 
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more easily by a bond issue, bonds will usually be issued regardless 
of future possibilities of disaster. If preferred stock will enable 
certain interests to retain control, while satisfying the parties to 
whom it is given, preferred stock will be issued regardless of its 
effect on the symmetry of the corporate structure. 

Statutory limitations or requirements also have their influence in 
determining the form of capitalization. Even fashions in securi- 
ties play their part. If the purchasing public is in the humor for 
redeemable preferred stock, or for “Class A Common Stock,” or 
for convertible bonds, or for shares of small value, the requirement 
must usually be met. As a consequence, the corporate structure is 
almost always the resultant of many varying forces. It is shaped 
by what must or can be done, rather than by any considerations of 
balance in the corporate structure. 


Common Stock in the Corporate Structure.—So far as its 
demands upon the corporate assets are concerned, common stock is 
the lowest form of corporate security. While it represents owner- 
ship of the corporation, it carries with it, as a rule, no right to the 
segregation of corporate profits for the benefit of its owners save 
when these profits are, in the discretion of the directors of the cor- 
poration, declared as dividends, and no right to any distribution of the 
corporate assets at any time until all other claims are provided for 
in some way. It is this subordinated status that renders common 
stock the safest capitalization for any newly incorporated undertaking 
without a fairly well-assured future. It can never endanger the cor- 
porate business by untimely calls for financial disbursements. It 
must wait not only until profits are made but beyond this until they 
can be safely withdrawn. 

On the other hand, the participation of the common stock in the 
corporate earnings after payment of prior claims is limited only by 
their amount and the wisdom of their distribution. And on the 
liquidation of the corporation, the common stock is usually the 
“residuary legatee” of all the corporate assets. Under these con- 
ditions in a really prosperous corporation, common stock is the most 
profitable form of security to hold, its returns being usually far 
more than the interest paid on bonds or the limited dividend on pre- 
ferred stock—a fact that, as discussed later in the chapter, frequently 
has a direct and material effect in shaping the corporate structure. 
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It is also to be borne in mind that common stock usually carries 
control of the corporation, and this likewise frequently and materially 
influences the form of capitalization. Usually those in control at the 
time of incorporation are desirous of, or very determined to remain 
in control, and the financial plan must be subordinated to this require- 
ment. In such case, the amount of stock with the voting power is 
frequently made so small that those in control may retain it all— 
the money for the corporate needs being raised by the sale of non- 
voting preferred stock, or non-voting stock of some other nature, or 
by the sale of bonds, or by some combination of these. Thus in the 
organization of Dodge Brothers, Inc., in 1925, funds were raised by 
the sale, in whole or in part, of $75,000,000 face value of “6% Sink- 
ing Fund Gold Debentures,” 850,000 shares of no-par value, non- 
voting “preference stock” carrying a cumulative dividend of $7 per 
annum, and 150,000 shares of “Common Stock, Class A” having some 
preference as to dividends but no vote. In addition to this, 500,000 
no-par value shares of “Common Stock, Class B” were issued with 
the exclusive voting power and, retained by those in charge of the 
incorporation, controlled the company. 

The same result is sometimes secured by a different policy—the 
issue of common stock being made so large that the proportion re- 
tained by those in control exceeds that placed in the hands of the 
investing public, the money in this case being secured by the sale of 
bonds or preferred stock, either with or without voting power, ac- 
companied by a bonus of common stock. 


Preferred Stock in the Corporate Structure——Though issued 
in many forms, preferred stock ordinarily occupies an intermediate 
position between common stock and bonds. It owes its popularity 
and frequent place in the corporate structure not only to the appeal, 
to certain classes of investors, of its preferential dividend and other 
privileges, but also, from the standpoint of those in control of the 
corporation, to its freedom from the “fixed charge” feature of a 
bond, the fact that it can so often be sold without the voting right, 
and its adaptability to the requirements of almost any adjustment of 
relations encountered in the organization of a corporation. 

Thus, with due regard to the statutes of the particular state, the 
shares of preferred stock may be par or no-par value; it may be 
given any desired participation in net profits in addition to its pre- 
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ferred dividend; its dividends may be made cumulative or non- 
cumulative; it may or may not be given preference in distribution 
of assets on liquidation; its participation in assets may be limited 
to its face or fixed value, may be unlimited, or may be denied en- 
tirely; it may be made redeemable at a fixed price or at varying 
prices; its redemption at a fixed price may be made optional or 
obligatory; a sinking fund may be established for its redemption ; 
its dividends may be guaranteed or made obligatory, so long as there 
are net profits from which they may legally be paid; it may be made 
convertible into other securities of the corporation; it may be given 
the voting right, or this right may be withheld entirely, or until 
there is some specified failure of dividends. 

Owing to this flexibility, preferred stock may, as suggested, be 
adapted to almost any adjustment of the corporate relations. And 
it cannot—unless in the rare case of a dividend too severely guar- 
anteed—ever endanger the corporate solvency. The ordinary pre- 
ferred stock dividend is paid if the corporation has net profits 
sufficient to pay it and the directors in their discretion think the 
dividends can be safely and wisely paid, but not otherwise. 

Preferred stock is not, however, entirely free from objection. 
Its dividends, when these are cumulative, have a very uncomfortable 
way of mounting up while the corporation is winning its way, or 
when a corporation, already established, is forced by temporary 
difficulties to suspend payment of its preferred stock dividends. 
Under such circumstances, it is not at all uncommon for the cumu- 
lated dividends on preferred stock to mount to such figures that 
when the company does gain or regain its foothold, they are an 
almost insuperable obstacle in the way of dividends on the common 
stock. Sometimes such dividends are gotten out of the way by a 
reorganization ; sometimes by a friendly adjustment; sometimes by 
dividends in stock; sometimes by the slow process of cash payment. 
The subject is discussed elsewhere.’ 

When preferred stock is under consideration, the statutes of the 
state should be consulted to see that the issue, to the amount and 
with the privileges and restrictions proposed, is allowable. 


No-Par Value Shares in Capitalization—The present trend 
of corporate capitalization is toward the use of no-par value shares. 


8 Ch. 38, “Preferences and Limitations of Preferred Stock.” 
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Notwithstanding Professor Ripley’s disapproval, but few, if any, real 
objections can be urged against the no-par value share, and it serves 
the most important function of stock—the measurement of the in- 
dividual stockholder’s interest in the incorporated undertaking— 
more satisfactorily than does par-value stock. In New York State 
at the present time, the proportion of corporations organized with 
no-par value stock ranges between 10% and 20% of the total num- 
ber incorporated. 

When a decision is to be made between par and no-par value 
stock, the statutes of the particular state should be consulted to 
determine the cost of incorporation and the subsequent franchise 
taxation as between the two forms of stock. In New York, for 
example, a corporation taking over cash and property aggregating 
$500,000, might capitalize this on the basis of 10,000 shares of stock 
of the par value of $50 each. In such case its organization tax of 
1/20 of 1% of the par value of the shares would amount to $250. 
If, however, its capitalization of these same values was in the form of 
10,000 shares of no-par value stock, its organization tax would be 
5 cents a share, or $500, just twice the former cost. The franchise 
tax, on the other hand, would usually be the same in New York 
regardless of whether par-value or no-par value shares composed 
its capitalization. 


Bonus Stock or Participating Preferred Stock.—Occasion- 
ally, when it is necessary to make a preferred stock very attractive, 
the decision lies between giving a bonus of common stock with 
the preferred stock, or giving the preferred stock some participation 
in dividends, after its preferred dividend is paid. If the 
preferred stock with some measure of participation will 
“carry,” other things being fairly equal, it is much to the 
advantage of the holders of common stock that the partici- 
pating preferred stock be employed. The issue of common stock 
as a bonus means that so much additional stock must be provided 
for in any common dividend, gives a voting power that is not usual 
with preferred stock, and in event of liquidation the holders of this 
bonus stock must, of course, receive the benefit of their preferred 
stocks’ participation in assets to whatever limit is prescribed and in 
addition, full participation with the other common stock for thei 


bonus stock. 
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Bonds in the Corporate Structure.—Bonds, if secured with 
any semblance of safety, and attractive as to interest rate and other 
essential features, are the most easily sold of all corporate securi- 
ties. There is, therefore, an ever-present temptation to issue bonds 
when there is property or credit upon which they may be secured, 
without regard to the part they may later play in the financial history 
of the company. 

Bonds, whether secured by mortgage or by the credit of the 
corporation alone, are a debt of the company, and as such, any 
default in interest, sinking fund payments, or payment of principal 
when the bonds are due, may throw the company into bankruptcy. 
Corporations that might otherwise have prospered are not infre- 
quently brought to a disastrous end because the demands of bond- 
holders for interest and sinking fund payments must be met before 
the corporation has reached a position where its resources can stand 
the strain. Bonds should not, therefore, be issued by any corpo- 
ration, old or new, unless there is a fair certainty of a continuing 
corporate income that will in the worst years safely cover the interest 
and sinking fund requirements of the bonds. Indeed, Dr. Dewing, 
in considering the advisability of a bond issue, states* that “con- 
servative investors would frown upon a fixed charge of over half 
the irreducible minimum of anticipated income.” 

In the financing of railway construction, bond issues are common, 
based on construction cost and the estimated income of the new 
road. In the construction of public utilities and other works of a 
public or semi-public nature, such as bridges and warehouses, the 
same thing is true. In the formation of industrial enterprises, they 
are rarely issued, unless in the case of reorganizations or combina- 
tions, where the reorganized business or the component units have 
demonstrated an earning power shown by records extending over 
a term of years, sufficient to support a bond issue. In speculative 
undertakings bonds are obviously out of place. 


Relations between Common Stock, Preferred Stock and 
Bonds.—As between bonds and preferred stock for a new cor- 
poration without certain income, the choice is easy if preferred stock 
‘can be made to serve. If bonds are issued and the corporation is 
slow to reach the profit-making point, bond interest and sinking 


oe 


‘Financial Policy of Corporations, Rev. ed., p. 300. 
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fund requirements may, as already stated, become a serious and 
perhaps disastrous drain upon the corporate assets. Dividends on 
the usual preferred stock, on the other hand, can never embarrass 
the new company until it reaches the point of profit-making, and 
usually not then until, in the discretion of the directors, the com- 
pany is able to pay them. It is also to be borne in mind that a bond 
issue, as a debt of the corporation, lowers its credit standing and 
may affect adversely its line of credit with its banks. 

When a corporation has an established income, or a fair assur- 
ance of an income, the issue of bonds as against the issue of pre- 
ferred stock. or as an independent consideration is purely a matter 
of expediency. If part of the corporate assets are purchased with 
bonds instead of stock, the amount of necessary capital stock is 
reduced thereby, and the organization tax and the franchise tax 
thereafter are also reduced. Also the interest on bonds is a deduction 
from income, while dividends are not. And if the bonds are income 
bonds, their drain on the corporate assets may be no more serious 
than that of preferred stock. The whole matter is one for expert 
study and decision. 

Under some conditions it is distinctly advantageous to the holders 
of common stock for a portion of the corporate capital to be supplied 
by the sale of bonds or preferred stock. Suppose a corporation with 
a net asset value behind its stock of $500,000, this same amount of 
par-value stock issued and outstanding, and an average net, annual 
income of $75,000, of which $25,000 is placed in surplus, and $50,000 
is paid out in dividends on the common stock, giving it a 10% an- 
nual dividend. 

If the common stock issue had been limited to $300,000, and the 
balance of the net capital had been raised, $100,000 by the sale of 
6% bonds and $100,000 by the sale of 7% preferred stock, the 
annual interest on the bonds would require $6,000, and the annual 
preferred dividend $7,000, a total of $13,000, reducing the net an- 
nual profits for common dividends to $37,000. But as this is declared 
on but $300,000 par value of stock instead of $500,000, as before, 
the annual rate would be 14.8% as against 10% under the capitaliza- 
tion composed entirely of common stock. 


Good-Will in Capitalization—Good-will or earning power, 
when it exists, is included in modern capitalization as a matter of 
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course. When it forms an important part of the values taken into 
the new corporation, as in the casé of important consolidations, it is 
a common practice to issue bonds and preferred stock to represent 
the tangible assets and common stock to represent the good-will. 

In such cases preferred stock, or preferred stock and bonds, are 
first issued to the full net value of the property assets of the cor- 
poration. The dividend on the preferred stock and any interest 
to be paid on bonds are then deducted from the total net earnings, 
the balance representing the net earning power of the corporation 
to be capitalized in common stock. 

For instance, if the total average earnings of a concern to be 
incorporated and capitalized on this basis are $3,000,000 per annum, 
and the property values involved are $20,000,000,. preferred stock 
and bonds are perhaps issued to this amount—say $5,000,000 of 6% 
bonds and $15,000,000 of 7% preferred stock. The annual bond 
interest will amount to $300,000, the preferred dividend to $1,050,000, 
the total of these charges amounting to $1,350,000. This amount de- 
ducted from the annual earnings of $3,000,000, leaves $1,650,000 
of annual profits to the credit of good-will. 

This good-will is to be represented by common stock, the amount 
to be fixed by the capitalization rate determined upon. If this were 
placed at 10%, the common stock capitalization would be $16,500,000, 
upon which the annual profits would pay a 6% annual dividend 
and leave $660,000 for surplus. The total capitalization would then 
be the sum of the bonds and the preferred and common stocks, equal- 
ing $36,500,000. 

The capitalization of the United States Steel Corporation was 
reached by a method similar to this. Preferred stock and bonds were 
issued to the full value of the tangible assets. Common stock was 
then issued to represent the earning power, the amount of. this 
common stock being such that 7%% dividends could have been paid 
if the estimated earnings were maintained.® The subsequent history 
of the company has fully justified this capitalization, 

Another typical capitalization of this kind was that of Sears- 
Roebuck & Company, the mail-order house of Chicago. Here the 
tangible assets turned over to the company on its organization in 
1906 are stated roundly to have had a net value of not less than 


5 Wilgus, A Study of the United States Steel Corporation. 
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$10,000,000. The net profits of the preceding year were $2,868,- 
061.31, which was apparently taken as a fair average. Preferred 
stock to the amount of $10,000,000 was issued to represent the tan- 
gible assets, this stock bearing 7% dividend and requiring for its 
payment $700,000 annually. This deducted from the net profits left 
over $2,000,000 to represent the producing power of the good-will. 
Common stock to the value of $30,000,000 was then added to the 
capitalization to represent the good-will that must, therefore, have 
been capitalized on a basis of approximately 7%. 

Since its incorporation the company has paid its preferred divi- 
dends regularly, and has also paid substantial dividends on its com- 
mon stock, the rate before the recent “‘split-up” being 6%. In 
addition stock dividends were paid, the first in 1911, the last in 
1920, sufficient to bring the total stock capitalization up to $105,- 
000,000. The year 1920. was, however, a disastrous year for the 
company, its difficulties culminating in a $50,000,000 issue of serial 
notes. Since then the company has again prospered. It has paid 
off the entire issue of serial notes; it has retired $8,000,000 of its 
preferred stock, and has bought in $5,000,000 of its  out- 
standing common stock. Its common stock, before the recent 
split-up, amounting to $100,000,000 par value, sold at over $180 a 
share. Apparently the company’s original capitalization was 
justified. 

A more recent instance of a capitalization on this general basis 
is that of Dodge Brothers, Inc. The price paid by the bankers 
who took over the Dodge business was considerably more than 
twice the book value of the company’s stock. As stated by the Wall 
Street Journal of April 1, 1925: 


A public offering of securities will be made in a few days. While the 
details of the capital structure have not been made public, banking circles 
hear that the company will be capitalized on a 10 per cent earning basis. 
Earnings for 1924 were approximately $19,000,000 before federal taxes, 
leaving $17,000,000 net, which would. mean a capitalization of 


$170,000,000. 


In the announcement issued by the bankers in charge of the 
financing, they state with unusual frankness: “The capital stock of 
the company (no-par value) has been issued almost entirely against 
the established earning power which is not assigned a value in the 
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balance sheet.” The number of shares of 7% preferred stock was 
850,000; of common stock, Class A, was 1,500,000 ; of common stock, 
Class B—which carries the voting power—500,000 ; good-will on the 
balance sheet is carried at a valuation of $1. Time alone can show 
whether this capitalization was justified. 


As 258 Sal a Se 5 
PROMOTERS AND PROMOTERS’ PROFITS 


The Promoter—Meaning of Term.—A promoter, as con- 
sidered here, is one who actively engages in the financing and or- 
ganization of an enterprise under the corporate form. The term 
is described by an English authority as a “short and convenient way 
for designating those who set in motion the machinery by which the 
A.ct enables them to create a corporation.”” Cook + briefly describes the 
promoter as “a person who brings about the incorporation and or- 
ganization of a corporation,” and continues: “He brings together 
the persons who become interested in the enterprise, aids in procuring 
subscriptions, and sets in motion the machinery which leads to the 
formation of the corporation itself.” As defined in a leading New 
Jersey case,? “A promoter is one who seeks opportunities for 
making advantageous purchases and profitable investments in indus- 
trial or other enterprises, who interests men of means in such a 
project when found, organizes them into a corporation for the pur- 
pose of ‘taking over’ the project, and attends upon the newly formed 
company until it is fully launched in business.” 

Another idea enters into the modern every-day business use of 
the term. The promoter’s activity and interest in the affairs of the 
enterprise are incited by the expectation of special profits. If he does 
not realize or expect to realize special profits out of the undertaking, 
he is not, in modern parlance, a promoter, though filling every re- 
quirement of the legal definition. Nor is he a promoter merely 
because he signs and verifies the charter application and subscribes 
for stock.’ 


The Work of the Promoter.—In the organization of most 
modern corporations, the promoter plays an active and very impor- 
tant part. He usually discovers the new enterprise, and if he ap- 
preciates the duties and responsibilities of his position, investigates. 
its every phase until he has assured himself of its reasonable safety 


13 Cook on Corp., 8th ed, sec. 651. 
2 Bigelow v. Old Dominion Copper, etc. Co., 74 N. J. Eq. 457, 501. 
8 Wheeler & Motter Merc. Co. v. Lamerton, 8 Fed. (2d) 957. 
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and its opportunities for satisfactory profits. When this is done, 
he “assembles” the project, ie., secures options, or perhaps pur- 
chases the desired properties and rights, forms the financial plan, 
and arranges for the formation of the corporation that is to take 
over the properties and rights already secured, and makes preparation 
for the sale of its securities. The next step is the formation of the 
corporation, the sale of the corporate securities, and the general 
consummation of the promoter’s plans. These may involve his 
subsequent connection with the company or his active efforts, or 
may terminate with the launching of the new company. 

The promoter’s special profits from .these efforts, as anticipated, 
are usually large and not infrequently excessive. A successful pro- 
motion, as a rule, means “easy money,” the profits running at times 
into the hundreds of thousands, and even millions of dollars. 

Among the more conservative promotions, the promoter’s profits 
are taken for the most part in the stock of the new undertaking. Pro- 
moters are not, however, always found so reasonable. On the 
contrary, the ordinary promoter is often too anxious to secure his 
profits at the earliest possible moment and in some more desirable 
form than stock in his own enterprise, to be as careful about methods 
as he should. To attain his ends the more easily and to secure 
larger profits than would otherwise be possible, he sometimes de- 
liberately attempts to make his profit a secret profit. 

The many different arrangements whereby the promoter en- 
deavors to secure his special profits in the form and the way he 
prefers, have given rise to a class of cases turning solely upon the 
relations existing between the promoter, his associates, and the 
corporation. The ideal of the law in regard to these relations is 
high. The ideals and methods of promoters are frequently on a 
much lower level. 


Promoters’ Relation to Corporation.—In a large proportion, 
if not the majority of cases, the promoter brings about the organ- 
ization and financing of his corporation for the express purpose of 
securing special profits, There is»no intrinsic iniquity or injustice 
in so doing, The only question is as to the legality or the propriety 
of the promoter’s arrangements for realizing these profits. “If the 
corporate organization intended to be formed is created according 
to the requirements of the statute, and the objects contemplated by 
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it are lawful and proper, there is no principle of public policy which 
forbids competent parties from entering into an agreement to form 
it, and provide for its future management and control, if conducted 
according to the rules of law respecting such a subject.’ + 

So long as the promoter is within “the rules of law,” his work 
is not only legitimate but highly necessary and his profits are earned 
and properly his. Trouble arises because so frequently the methods 
of the promoter are not only of doubtful moral status, but directly 
in conflict with the established law. 

The relation of the promoter to his corporation is one of trust. 
He is guiding the affairs of the incipient corporation and is supposed 
to be safeguarding its interests as he would his own. “He has in 
his hands the creation and molding of the company; he has the 
power of defining how and when and in what shape and under 
what supervision it shall start into existence and begin to act as a 
trading corporation. It is he who selects the directors, to whom he 
gives such powers as he chooses; it is he who settles the regulations 
of the company, regulations under which the company as soon as 
it comes into existence, may find itself bound to anything not in 
itself illegal, which the promoter may have chosen. This control 
of the promoter over the company, so plenary and absolute, involves 
a correlative responsibility, and out of this responsibility arises the 
doctrine now well settled of the fiduciary relation of the promoter 
toward the company he creates.” ° 

This doctrine is too clearly established to be questioned. The 
confidential relations of the promoter being admitted, it follows then 
that while he may, with entire propriety, profit by his connection 
with the corporation, such profit must be of a nature compatible with 


fiduciary relations. 


Liability of Corporation for Promoters’ Contracts.— 
Usually promoters’ arrangements made prior to the organization of 
their company include contracts stipulating what the corporation shall 
or shall not do when it is organized. As a rule, the corporation 
when organized is under the control of the promoter or his associates, 
~ or in the hands of those friendly to the promoter’s aims, and in such 
case the organized corporation naturally adopts as its own the pro- 


4King v. Barnes, to9 N. Y. 267, 288. 
5 Arnold v. Searing, 78 N. J. Eq. 146, 157. 
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moter’s contracts made in its behalf. In such case, if the contracts 
are within the power of the corporation, and there is no fraud, 
these contracts become the contracts of the corporation and 
it is bound thereby and is subject to their terms.® Occasionally, how- 
ever, the promoter’s plans go wrong and when his corporation is 
organized those in charge are hostile to, or at least not friendly to 
his plans, and do not wish to adopt or ratify the contracts made by 
him on its behalf. 


In such case the promoter is likely to find himself in a difficult 
situation, for unless the corporation laws of the state in which 
his corporation is formed, or the corporation’s charter expressly em- 
power the execution of such contracts in behalf of the corporation 
before its complete organization, he cannot force the corporation 
to accept his contracts and this even though the contracts may have 
been made in its name and with the expectation that it would accept 
them and carry out their provisions. 


“Where a contract is made by and with promoters, which is in- 
tended to inure to the benefit of a corporation about to be organized, 
such contract will be regarded as in the nature of an open offer which 
the corporation, upon complete organization, may accept and adopt 
or not as it chooses; but if it does accept and adopt and retain the 
benefits of it, it cannot reject any liability under it, but in such case 
will be found to perform the contract, upon the principle that one 
who accepts and adopts a contract which another undertook to 
perform in his name and on his behalf, must take the burden with 
the benefit.” * 

It may be noted that the Massachusetts courts have held that 
a promoter’s contract made on its behalf before the organization 
of a corporation is a nullity and therefore not subject to adoption 
or ratification after organization. The corporation may, however, 
execute a new contract if its directors see fit, similar in every re- 
spect to that entered into in its behalf by the promoter, but this 
contract must be a complete and independent contract, not the adop- 
tion of that already entered into by the promoter. Also the cor- 
poration will be liable if it accepts the benefit of any such contract 
for the fair value of the benefit received,$ as where the promoter 


87m re Ballou, 215 Fed. 810; Oakes v. Cattaraugus aye Cos Ne ey: 
7 Wall v. Niagara Mining & Smelting Co., 20 Utah 474, 482. ey ai 


8 In re Ballou, 215 Fed. 810; Gardiner v, Hglitable! ‘Ohiice Bldg. Corp., 273 Fed. 441, 


——— 


Ch. 73] PROMOTERS AND PROMOTERS’ PROFITS 673 


enters into a contract with an attorney for the organization of the 
corporation and the contract is duly carried out by the attorney. 

In most of the states the adoption of a promoter’s contract by 
a corporation is at the option of the corporation, and such adoption 
may be direct by proper action of the corporate authorities, or may 
be indirect as where those who would have authority to bind the 
corporation accept its benefits, or so act that its adoption is properly 
implied.® 

Corporation’s Liability for Promoter’s Services and Ex- 
penses.—In the organization of a corporation, certain services must 
be rendered, as an attorney’s services in the drawing up of the 
charter, and attending to the other formalities of incorporation; also 
certain expenditures must be made, as the payment of the state fees 
for filing and recording the company charter, hefore the corporation 
comes into existence. Other services and expenditures may properly 
be made -.on behalf of the new corporation before it comes into 
operative existence, and the question at once arises as to the liability 
of the corporation to pay for these services and reimburse those who 
have made these expenditures. 

In the great majority of cases where services necessary or de- 
sirable to the, as yet, unformed corporation are rendered in good faith, 
or necessary payments are made for the benefit of a corporation 
in process of formation, the corporation assumes the burden of 
payment or reimbursement as a mere matter of course. Where the 
services or expenditures are reasonably necessary, it is but equitable 
that the corporation should assume the liability. Where the corpo- 
ration accepts and enjoys the benefits of such services and expen- 
ditures, it must assume the burden of. payment. Occasionally, 
however, those in control of the corporation object to its assumption 
of pre-incorporation obligations or expenditures and in such cases, 
unless the corporation accepts the benefits necessarily (as for in- 
stance, in the case of charter fees) or accepts the benefits by direct 
or indirect action (as for instance, by using an office rented for it) 
authorities differ as to the corporate liability.1° In such cases the 
decisions of the particular state must be referred to for guidance. 


Promoter’s Liability for Pre-Incorporation Contracts.1'— 


The liability of promoters in connection with contracts entered into by 


®In re Quality Shoe Shop, 272 Fed. 321. 
10 Fletcher’s Private Corp., sec. 164. 
1 See also Ch. go, ‘‘Pre-Incorporation Contracts.” 
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them on behalf of a corporation to be formed, depends upon the 
wording of the contracts and the intent of the parties. If the other 
party understands and agrees that he will look to the corporation and 
not to the promoters, they cannot be held; 1° if there is no such 
understanding, they are personally liable.1* 

Likewise where promoters enter into contracts on behalf of a 
corporation to be formed and then fail to organize or complete the 
organization of the proposed corporation, their liabilities are a matter 
of contract terms and the intent of the parties. Where the pro- 
moters have received payment from subscribers to the stock of the 
intended corporation, they are liable to the subscribers on the failure 
of the incorporation, to the amount of the subscriptions received, 
unless there was an understanding or agreement that there should 
be no such liability; and this is true even though a part or all of 
the money received has been expended in the proper preliminary 
expenses of the proposed corporation. 


Propriety of Promoters’ Profits—As already stated, the 
majority of corporate promotions are undertaken for the express 
purpose of making profits for their promoters, and this is not ob- 
jectionable so long as the profits are made in a proper way. The la- 
borer is worthy of his hire so long as it is honestly earned. Too 
often, however, the promoter attempts to make or to realize profits, 
whether honest or otherwise, in an improper way. 

The usual mistake the promoter makes is in dealing with his cor- 
poration as he would with a stranger. Unreasonable or even large 
profits are difficult of attainment if the party from whom they are 
to be drawn is informed as to the facts, and for this reason, as 
stated, the promoter, wishing the corporation he has organized or 
caused to be organized, to take over property, frequently conceals or, 
worse still, misrepresents the real cost. 

When the promoter occupies this position, he is in conflict with 
the law, for it has been laid down clearly and unmistakably that a 
promoter must not make any secret profit out of his corporation or 
out of those associated with himself in the formation of the cor- 
poration. 


The laws are very clear in their denunciation of the promoter’s 


1 Lane & Co. v. United Oil Cloth Co., 103 App. Div. (N. Y. 
18 Bonsall v. Platt, 153 Fed. 126. a ciald : doa 
M Hudson v. West, 189 Pa. St. gor. 
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secret profits. They are hardly less explicit in their recognition 
of the promoter’s right to profits if taken under proper conditions. 
“There is no rule of law prohibiting a person from forming a cor- 
poration for the purpose of selling property to it and making a profit 
from the sale. The law merely requires that such a transaction be 
entirely open and free from deception upon the company and those 
who become its members.” 1° 

Or, as stated in a New Jersey case:1® “Buck, as the promoter 
of the corporation, stood in a fiduciary relation to the company as 
soon as it was organized. As such promoter, it was open to him to 
sell property which he owned to the company on making full and 
fair disclosure of his interest and position with respect to that 
property,’ and continuing and stating the conditions under which 
such property might, with propriety, be sold to his corporation: 
“Not only was such disclosure necessary, but it was incumbent on 
him, as sole promoter of the company formed to purchase this specific 
property, controlling and moulding its organization, to furnish it 
with an’ executive or board of directors, capable of forming compe- 
tent and impartial judgment as to the wisdom of the purchase and 
the price to be paid.” 

Or again as strongly stated in a Missouri case: ™’ “As a general 
proposition a promoter may deal at arm’s length with a corporation 
and may sell it property at a profit, but he cannot do this by con- 
cealing the truth when it is his duty to speak, nor speculate off of it 
by misrepresenting his connection with and interest in the thing 
about which he is proposing to deal with the corporation, nor can he 
act as the agent of the corporation for the purpose of selling it his 
own property.” 


Conditions under Which Promoters’ Profits May Be Made. 
—A\s stated, the law is explicit in its denunciation of promoters’ secret 
profits. Promoters may in a proper way make money by. means 
of their promotion. That is to be expected and is not in itself 
objectionable. The offense lies in the secrecy—the making or re- 
ceiving of secret profits while occupying a position of trust and 
confidence, and drawing these profits without their knowledge from 
those whose interests they were bound to protect. 

15 Morawetz, Private Corp., sec. 293. 


16 Plaquemines Tropical Fruit Co. v. Buck, 52 N. J. Eq. 219, 230. 
17 Wiano Land & Improvement Co. v. Webster, 75 Mo. App. 457, 464. 
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The leading case on this subject is an English case,’* but its 
doctrines have been generally followed in this country. One, Er- 
langer, and his associates formed a syndicate to purchase an island 
containing phosphate that was offered to them for £55,000. Through 
an agent a company was then formed, Erlanger naming the five 
directors. Of these, two were at the time out of the country. Of 
the three remaining, one was Erlanger’s private agent, one was Lord 
Mayor of London, and the third was a Rear Admiral of the British 
Navy. These two latter were not interested in any way with Er- 
langer in the sale of the island to the corporation, were not informed 
as to the circumstances nor the fact that Erlanger was making a 
profit, and did not make any inquiry, but, acting with the Erlanger 
director, accepted Erlanger’s proposition to sell the island to 
the corporation for £80,000 in cash and £30,000 in shares. Stock 
in the corporation was then sold until some 400 shareholders were 
interested in the company. Later these secured control of the com- 
pany, and, having discovered the facts as to the sale of the island, 
promptly brought suit against all parties concerned in its sale to the 
company. As a result, the sale was ordered rescinded and the 
‘vendors were directed to return the price of the island to the com- 
pany, upon which the island was to be restored to its original owners. 
This decision was affirmed upon appeal. The Lord Chancellor, in 
rendering the decision, said: “I do not say that the owner of prop- 
erty might not promote and form a joint-stock company, and then 
sell his property to it, but I do say that if he does he is bound to 
take care that he sells it to the company through the medium of a 
board of directors who can and do exercise an independent and 
intelligent judgment on the transaction, and who are not left under 


the belief that the property belongs, not to the promoter, but to 
some other person.” 


Statement of Rule.—The doctrine of the case was, first, that 
independent directors should have been named; and second, that the 
promoter should have made full disclosure to these directors of all 
material facts. In the decision it was intimated that if one director, 
personally beyond suspicion, had known and approved the real facts 
as to the increased price at which the island was offered, it might 
have been sufficient to validate the sale. 


18 Erlanger v. New Sombrero Phosphate Co., 5 Ch. Div. 73; affd. 3 App. Cas. 1218. 
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The doctrine in this country, as set forth in the earlier state- 
ments of the present chapter, is similar. When property is taken 
by promoters for the purpose of sale to the corporation, whether 
by purchase, option, or agreement, they are bound to disclose the 
fact that profits for them are involved in the transaction. The rela- 
tions are confidential and each person is bound, as in a partnership, 
to act with entire openness and fairness to those with whom he is 
associated. The law as to this is very clear and has been passed 
upon again and again. 

To sum the matter up, any special profits made by the promoter 
are illegal unless made with the full knowledge of all the others 
interested, or with the consent of an independent and fully in- 
formed board of directors, or with disclosure of the conditions to 
those who are asked to subscribe to. the stock. If special profits are 
made otherwise, suit for redress may be brought at any subsequent 
time by the corporation or, under some circumstances, by the stock- 
holders who have contributed to the promoter’s improper profits 
by the purchase of stock. 

Nor need there be any fraud in the promoter’s secret profits to 
make them obnoxious to the law. If they are secret, that in itself 
is enough to stamp them as improper and to render the promoter 
liable to the corporation. The property on which the promoter made 
his secret profit may have been worth all the promoter asked or 
received—it might have been worth even more, but that does not 
relieve the promoter from liability to his corporation. He made a 
profit from those he was bound to protect, without their knowledge, 
and he is answerable to them.'® 


Improper Profits versus Over-Valuations.—These cases dis- 
cussed above where suit is brought for the restoration of promoters’ 
profits must not be confused with that other class in which recovery 
is had by creditors because of the over-valuation of property turned 
in to a corporation in exchange for stock, or bonds, or both. The 
two cases often go together, but are radically different in their 
nature. An improper profit to promoters might exist without any 
over-valuation, and an over-valuation might exist without any im- 
proper profits to the promoters. For instance, property at an over- 
valuation might be accepted by the corporation and its stockholders 


19 Yeiser v. United States Board & Paper Co., 107 Fed. 340; Midwood Park Co. wv. 
Baker, 128 N. Y. Supp. 954. 
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with a full knowledge of the promoter’s profits. They would then 
have had no basis for proceedings against the promoter.*° A creditor 
might, however, in such case proceed against the stockholders on 
the ground of an over-valuation. On the other hand, the property 
might be put into the corporation at a fair figure, but the promoter 
receive a secret commission, or rebate, or other improper profit on 
the sale. In such case, there would be good grounds for proceedings 
against the promoter for the recovery of the improperly made 
profits. 

In the various states the decisions in regard to promoters’ profits 
vary in their tenor, but there is a general trend toward a stricter 
construction of the promoter’s duty and responsibility to his cor- 
poration.?4 


Rule as to Promoter’s Own Property.—When a promoter 
purchased or otherwise acquired property before the inception of 
his corporation and before he was in any way assumed to act for it, 
and then sells the property, through its duly authorized represen- 
tatives to the corporation after its organization, he is not, and could 
not be held as the agent or trustee of the corporation when he ac- 
quired the property, and as to this property, does not occupy a 
fiduciary relation to the corporation, and may deal with it, as to 
this property, as might any other person wishing to sell it property.?* 
He may, therefore, have acquired it at any price or in any way, and 
when later the corporation is organized, he is at liberty to offer his 
property to the corporation at any advanced or different price he 
may choose, without divulging the profits to be made thereby. The 
one thing essential in each case is that the promoter’s interest in 
the property shall be disclosed, and that such offering shall be ab- 
solutely without misrepresentation. If he represents that the prop- 
erty is owned by him when held only by option, or that it is turned 
in to the corporation at the cost to him when he is really making 
a profit, such misrepresentations are, under the circumstances, ma- 
terial and render the promoter liable for the secret profits so secured. 
Without such misrepresentation, however, he may make what profit 
he will. 


*0 Old Dominion Copper Co. v. Bigelow, 210 U. S. 206; Blum v. Whitney, 185 N. Y. 
232. 

21 Old Dom. Copper Co. v. Bigelow, 188 Mass. 315; Osann v. Jones, 209 App. Div. 
(N. Y.) 9; See v. Heppenheimer, 69 N. J. Eq. 36; Arnold v. Searing, 78 NJ. aa 146. 

*2 Plaquemines Tropical Fruit Co. v. Buck, 52 N. J. Eq. 219; 230; Densmore Oil Co. 
y. Densmore, 64 Pa. St. 43; Piggly Wiggly, Delaware, v. Bartlett, 97 N. J. Eq. 4609. 
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In a case that came up in the New York courts, property was 
turned in at a gross over-valuation, but the only persons interested 
were informed of all details and did not object; therefore the pro- 
moters were held to be within their rights and the contract not 
subject to rescission.?* 

Also in a Maryland case,** a receiver attempted to hold the pro- 
moters responsible under the same circumstances, but his application 
was denied on the ground that there was no concealment and there- 
fore no wrong. 

From this it would appear that if, with the full knowledge of 
all concerned as to the circumstances thereof, a corporation is or- 
ganized and property is exchanged for a portion or the whole of 
its-stock, the completed transaction has harmed no one, is absolutely 
legal, and is not open to later objection by any of the parties con- 
senting thereto. The promoters may make such profits as they 
please, provided the other participating parties consent thereto, and 
up to this point the transaction is legitimate and unobjectionable. 

Nor is there danger of any subsequent objection to such open 
transaction, no matter what profit may have been made by the 
promoters, if the price paid for the property taken was within rea- 
son, or capable of justification. Nor is there any danger of adverse 
legal action even if the price and the profits were entirely out of 
reason and totally unjustifiable, provided creditors and subsequent 
stockholders are informed as to the conditions before they give 
credit to the corporation or invest in its securities. 


23 Parsons v. Hayes, 14 Abb. N.. C..(N. prt Ai; 
24'Tompkins v. Sperry, fronkay & Co., 96 Md. 


CHAPTER 74 
STOCKHOLDERS AND THE CORPORATE CONTROL 


Stockholders’ General Rights—In an earlier chapter’? the 
rights of stockholders—few at the best—are discussed in some 
detail. To summarize these, the usual rights and powers of stock- 
holders are as follows : they have power to hold meetings and to 
act upon all questions properly coming before the meeting; they 
elect directors, adopt by-laws and authorize charter amendments; 
they also have some limited rights to inspect the corporate books 
and records; they receive dividends when net profits exist and the 
board of directors see fit to declare these profits as dividends; they 
are entitled to purchase, if they wish it, any new stock of the cor- 
poration offered for sale; on dissolution the net assets of the cor- 
poration belong to and dre distributed among them. 

In addition to this, the stockholders have a general right to an 
honest administration of the corporate affairs. They naturally an- 
ticipate an able administration as well, but so long as the adminis- 
tration is honest, they can do but little to enforce ability. Their 
only method of securing this is by the election of an efficient board 
of directors, If the board, once elected, does not give them an 
able management, their only usual recourse is to wait till the end of 
the directors’ terms of office and elect a new and more capable board. 


Majority Control_—As the majority of the stockholders elect 
the board of directors, or a majority of them, and this board con- 
trols the affairs of the company, it is customary to refer to the 
stockholders’ control thus indirectly exercised as “majority con- 
trol.” This may, however, be a misnomer, as both majority and 
minority interests may have united in the election of the board, or, 
as discussed later in connection with voting trusts, the board may 
have been elected by trustees in accordance with an agreement to 
which all are parties, or the board may perhaps renounce allegiance 
to any party or proportion of stockholders and manage the cor- 
poration as it thinks best, irrespective of the stockholders’ wishes. 
PSA Gh tas “General Status of Stockholders.” 
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Usually, however, the control of the corporation is in the hands 
of the majority stockholders acting through a board of directors 
elected by them, and so long as this control is honest, in good faith, 
and within the powers of the corporation, the minority cannot in- 
terfere. ‘‘No principle in the law of corporations is better settled 
than the principle that every person who subscribes for or purchases 
shares in a corporation, or otherwise acquires shares therein, impliedly 
agrees that, upon any matter which comes within the powers ex- 
pressly or impliedly conferred upon the corporation by its charter, 
he will be bound by the will of the majority, so long as they act in 
good faith and according to law.” ? 

In explanation of the courts’ unwillingness to interfere unless 
the majority action is clearly dishonest or ultra vires, the following 
statement is of interest. 

It is not, however, every question of mere administration or of 
policy in which there is a difference of opinion among the share- 
holders that enables the minority to claim that the action of the 
majority is oppressive, and which justifies the minority in coming 
to a court of equity to obtain relief. Generally the rule must be 
that in such cases the will of the majority shall govern. “The court 
would not be justified in interfering even in doubtful cases where 
the action of the majority might be susceptible of different con- 
structions. . . . Otherwise the court might be called upon to bal- 
ance probabilities of profitable results to arise from the carrying 
out of the one or the other different plans proposed by or on behalf 
of different shareholders in a corporation, and to decree the adoption 
of that line of policy which seemed to it to promise the best results, 
or at least to enjoin the carrying out of the opposite policy. This 
is no business for any court to follow.” ® 


Control by Board of Directors.—In practice it does happen 
at times that a board will act in defiance of the wishes of a majority 
of the stockholders. In such case, so long as the administration is 
honest and in the directors’ opinion for the best good of the cor- 
poration, and their acts are within the powers of the corporation, 
the stockholders usually can do nothing but wait until the next 
annual meeting and elect a board of directors that is more truly 


2 Fletcher, Private Corp., sec. 3992 
8 Gamble v. Queens County Water Cor sy 123: IN. (¥., 9T,,.99; 


682 CORPORATION PROCEDURE [Ch. 74 


representative. ‘Even where the management of the majority ap- 
pears to be unwise and injurious, equity will not interfere if such 
management be not dishonest or ultra vires, but will require the 
complaining stockholder to seek relief within the corporation.” + 


Minority Control—In Absence of Opposition.—It is a fact 
that not infrequently a minority elects the board of directors and 
thus controls the corporation. This usually occurs in the larger 
corporations with many thousands of widely scattered stockholders. 
In such cases it is almost impossible to secure concerted action of 
a majority of the stockholders, and because of this it is, as stated, 
frequently possible for a strong minority to secure control of the 
corporation, and the control once in their hands, it is practically 
impossible to secure the codperation of a sufficient number of op- 
posing stockholders to dislodge them. 

In these larger corporations but few stockholders have enough 
stock to justify the time, trouble, and expense of attendance at the 
annual meeting—which may be held hundreds or even thousands 
of miles from the residence of the individual stockholder. Under 
such circumstances, a request for proxies is sent out by the officials 
of the company, and unless there is some very good reason for 
opposing those in control and strong and able efforts to crystallize 
the opposition to them, such proxies as are sent in, go as a matter 
of course to the existing management and augment the strength of 
those behind this management—almost invariably to the point of 
continuing their control. 

No less an authority than the late E. H. Harriman admitted in 
the course of the Alton investigation that the ownership, control, or 
cooperation of 20% of the stock of a railroad was sufficient to secure 
its absolute control. And a recent writer defending minority control 
by the issue of non-voting stock to the investing public, says; “It 
is estimated that 15% or 20% of stock in friendly hands, will under 
ordinary conditions assure control when the remaining stock is well 
scattered, since many stockholders, as a matter of course sign and 
send in proxies to those in charge.” ® In case of opposition a larger 
percentage would be necessary to control, but even then much less 
than 50% would ordinarily be sufficient. 


4 No, Am. Land & Timber Co. v. Watkins, 109 Fed. 101, 105. 
© Investment Review, Dillon, Read & Co., January-March, 1926, 
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Minority Control—By Stock Adjustment.—In modern prac- 
tice, minority control is frequently secured and maintained by a 
stock adjustment somewhat similar to the classification of stock 
discussed in the following chapter. The majority of the stock—usu- 
ally designated “Common Stock A”—is deprived of the voting power ; 
the minority of the stock—usually designated “Common Stock B’— 
is given the exclusive voting power and the control of the corpo- 
ration is thus retained permanently in the hands of the minority. 
To such an extent has this been carried in recent practice as to call 
forth an emphatic condemnation from Professor Ripley of Harvard, 
strong disapproval from the New York Stock Exchange, and the 
disapprobation of President Coolidge. The matter is discussed 
elsewhere at some length.® 


Minority Status—Large Corporations.—In the larger cor- 
porations, the average stockholder owning from 10 to 1,000 shares, 
or even 10,000 shares, is too unimportant in the corporate scheme 
to demand or to receive any special consideration or protection. He 
knows what he is “buying into” when he purchases his stock, and 
if the management does not suit him or he objects to any special 
action or actions, he may sell out and thus escape the consequences. 

Fortunately, in these larger corporations the control and the 
direct management are usually in the hands of men of such ability, 
such standing, and of such large stock ownership in the company, 
and the publicity of their position is such that the minority stock- 
holders do not often have real cause for complaint. 

Under such conditions any discussion of the protection of minority 
interests in such corporations is unnecessary. It is but rarely that the 
management of such a corporation is dishonest or exceeds its power, 
and if it does, recourse may always be had to the courts, and such 
recourse is usually the only protection that the stockholder of a large 
corporation is entitled to or receives. 


Minority Status—Small Corporations.—When, however, we 
come to the smaller corporations that are numbered by the hundreds 
of thousands in this country, the conditions are entirely different. 
Those in control are naturally not always of the standing and ability 
of those who manage the larger corporations of the country, there 
is no great publicity attaching to their positions to aid them with its. 


6 Ch, 14, “Stockholders’ Right to Vote,” also Ch. 41, “Other Special Forms of Shares.’ 
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moral effect, and, worst of all, the stockholder in these smaller 


corporations cannot usually sell his stock should he disapprove of - 


those in control, or should their acts threaten to deprive him entirely 
of the corporate profits he has a right to expect. He is in, and 
usually in to stay, and the mismanagement, or even the unfriendly 
management of the corporation, or its management in the interests 
of those in control, may mean the loss of much or all he has invested 
in the corporate enterprise. For him then, the protection of minority 
interests is of the greatest importance, and for the most part, the 
suggestions of the present and the following chapters are for the 
stockholders of these smaller corporations. 

Also, it may be said that in these smaller corporations the indi- 
vidual stockholder does not play the unimportant part that falls to 
the ordinary individual stockholder in the larger corporations. For 
the most part the individual stockholders of these smaller corporations 
come in at the time of the corporate organization when it is possible 
to secure such arrangements as will protect—to some extent, at least 
—minority interests. If they come in too late for this, they may 
still enjoy the benefits of any arrangements already made for the 
protection of minority interests, or at times may be in a position to 
insist upon proper arrangements being made before they purchase 
their stock. Also, among the comparatively few stockholders of 
these small corporations, the individual has more influence and, as 
the annual meetings of such corporations are usually held in the 
“home town,” an opportunity to make this influence felt. 


Modern Abridgments of Minority Rights.—Minority rights 
under the common law were, at the best, somewhat slender. Largely 
out of regard for the conditions and needs of the larger corpora- 
tions, the modern trend is towards the abridgment of such rights 
as do exist. At common law, the minority had the right at reason- 
able times to inspect the books and accounts of the corporation. This 
right has been so narrowed down by latter day statutes and decisions 
that it is in many states negligible. It is customary to limit this 
privilege still further by charter or by-law provision to such inspec- 
tion as the directors may prescribe. Even the stock and transfer 
books may in most states be seen only under restrictions. 

As to books of account, this change of custom is, as to the larger 
corporations, necessary. If it were otherwise, business competitors 


— 
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might avail themselves of the right of inspection of the books to 
obtain information and trade secrets to the injury of the corporation. 
Also, with the many stockholders and the complex accounts of mod- 
ern corporations, the right, if freely exercised, would interfere with 
the regular transaction of business. To deny such information en- 
tirely is, however, a flagrant and unjustifiable disregard of the rights 
of those whose property is at stake. On the other hand, in many 
corporations the annual and special reports given the stockholders 
are fully adequate and give them all the information they should 
have as to the status of the corporate business. 

The abridgment of the stockholders’ right to inspect the stock 
and transfer books is to be viewed with distrust. There would 
seem to be no proper reason for concealing from a stockholder the 
identity of his fellow stockholders. The right to make a list of 
these stockholders is properly denied him if such list is for stock- 
selling purposes, for sale to other parties, or for general circular- 
ization, but should not be refused if the list is desired for proper 
purposes. 

Again the right to make by-laws was formerly a prerogative of 
the stockholders alone, and these by-laws usually imposed certain 
proper restraints and limitations upon the directors. Now in a few 
states, these laws have been so modified that the directors have sole 
power to make by-laws, and in other states by charter provision it is 
possible and not uncommon to give the directors a similar absolute 
power over the by-laws. This is perhaps the most dangerous of the 
modern innovations upon the old rules, as it virtually releases the 
directors from all necessity for compliance with the wishes of the 
stockholders, and leaves in the hands of these directors the unre- 
strained management of the corporate affairs. 

It will be understood without discussion that any change in the 
law acting to increase the powers of the directors, or to remove or 
prevent limitations thereon, distinctly augments the power of the 
majority. The board is elected by the majority, and any restraining 
influences that exist upon the power of this board that represents 
the majority must be found in the charter, by-laws, and statutes. If, 
then, the statutes are relaxed, charter limitations omitted, and the 
board itself given the power to make and amend by-laws, the power 
of the board as the representative of the majority is greatly in- 
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creased, and the minority interests become in effect a negligible 
quantity. 

Also the charter may be more easily amended than formerly. In 
New Jersey such amendment may be accomplished by a two-thirds 
vote of the stockholders and in Delaware by a bare majority in 
interest.7. This latter is a somewhat remarkable relaxation of the 
former rule, and apparently permits a mere majority to change the 
entire nature of the corporate business, as for example, to divert 
capital invested for the purpose of developing a publishing business 
into the exploitation of a mining claim. It is doubtful whether 
material change in the charter should be allowed under any cir- 
cumstances, unless by the practically unanimous vote of all 
concerned. 

In consequence of these tendencies the present condition of the 
minority stockholder, unless special provision is made for his pro- 
tection, is less satisfactory than it formerly was under the common 
law. 

The methods that may be taken for the protection of minority 
interests are discussed in the chapter which follows. 


— 


7 Code, sec. 1940, as revised by L. 1927. 
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PROTECTION OF MINORITY INTERESTS 


Majority vs. Minority Rights——Under the corporate organi- 
zation, the majority have a clear and unquestioned right to control 
the corporation, i.e., to elect the board of directors or a majority of 
the board; and the adoption of any plan by which the minority take 
to themselves the power of control—as is done by the device of 
“Class B” stocks with exclusive voting power, is a perversion of the 
corporate system and a usurpation of power not contemplated by 
the corporate scheme. 

The minority have, however, as stated in the preceding chapter, 
a right to an honest and fairly efficient management, conducted with 
reasonable publicity—a management for the good of all and not 
one primarily in the interests of the majority. It is to the methods 
-by which these legitimate ends may be attained that the present 
chapter is devoted. 


Methods of Protecting Minority Interests——The means that 
may be employed to protect minority interests are of two general 
classes, the one consisting of such arrangements, modifications, or 
restrictions of the voting power as to secure to the minority at least 
a reasonable representation on the board of directors; the other 
consisting of provisions in charter or by-laws restraining and regu- 
lating the powers of the board and prescribing safe rules for the 
conduct of the business. It is obvious that these methods, as a rule, 
must be taken advantage of at the time the corporation is organized, 
or reorganized. When the parties in control of an incorporation are 
willing to recognize the rights of the minority stockholders, or are 
compelled thereto by the conditions, it is quite possible for the minor- 
ity to secure fairly efficient protection for such rights as are properly 
theirs. It is but seldom that those in the majority would consent 
to the adoption of such provisions at any other time. 

Of the two methods, the first-mentioned is the most effectual for 
the protection of the minority interests. The usual cases of op- 
pression or fraud on the part of the majority occur in the absence 
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of minority representation on the board. If the minority have one 
or more directors on the board, the majority will still, as a matter 
of course, control, but it is in the highest degree improbable that 
this control will be exercised to the injury of the minority, If any 
such attempts are made, the minority stockholders through their 
representatives on the board will be fully cognizant of the proposed 
action, may enter such immediate protests and make such represen- 
tations as they see fit, and, if such prejudicial action is persisted 
in, may take prompt legal action to protect their interests. 

On the other hand, without this board representation, charter 
and by-law provisions for the protection of the minority are likely 
to be of but little effect. With board action free from supervision 
and with the assistance of counsel skilled in such matters, these un- 
supported provisions may usually be overcome or avoided. Not 
infrequently, actions of the directors infringing minority rights are 
not discovered by those injured until too late for prevention or 
protective action, and legal redress is slow, costly, and inadequate. 
With an intelligent minority representation on the board, such in- 
fringements of minority rights would not usually even be contem- 
plated. 


Cumulative Voting.—Cumulative voting is the most frequently 
employed modification of the usual method of voting, and is also 
one of the most effectual means of securing minority representation 
on the board of directors. So highly are the results of this system 
esteemed that its use in corporate elections is prescribed by con- 
stitutional provisions in Pennsylvania, Illinois, California, and some 
other states. In New York, New Jersey, and a number of other 
states it may be adopted by provision therefor in the corporate 
charter. 

The constitution of the state of Pennsylvania outlines the system 
with much conciseness, as follows: 


In all elections for directors or managers of a corporation each mem- 
ber or shareholder may cast the whole number of his votes for one can- 
didate, or distribute them upon two or more candidates as he may prefer, 


The New York statutes * go into the matter more fully: 
The certificate of incorporation of any stock corporation or other 
certificate filed pursuant to law may provide that at all elections of direc- 


1 Art. 16, sec. 4. 
2 Stock Corp. Law, sec. 40. 
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tors of such corporation each stockholder shall be entitled to as many votes 
as shall equal the number of his shares of stock multiplied by the number 
of directors to be elected, and that he may cast all of such votes for a 
single director or may distribute them among the number to be voted for, 
or any two or more of them, as he may see fit, which right, when exer- 
cised, shall be termed cumulative voting. 


Under this system the majority control and manage the cor- 
poration absolutely, but the minority stockholders, if their holdings 
are at all material, can always elect one or more directors to repre- 
sent them. If they elect capable men, there is but little danger that 
the minority interests will suffer. 

To obtain the best results from cumulative voting, the minority 

must be organized to some extent at the time of the annual election, 
and should either vote in accordance with a prearranged plan or 
delegate by proxy to trusted representatives the casting of their 
ballots. 
To cast these aggregated votes to the best advantage sometimes 
requires nice calculatjon. For instance, in a corporation with a 
board of five directors and 1,000 shares of voting stock, each share 
will have the right to cast five votes, or a total for all the voting 
stock of 5,000 votes. In such case any person controlling 170 shares 
can cast 850 votes, and if this total vote is cast for a single candidate 
this candidate would infallibly be elected. The aggregate of the 
other votes cast would be 4,150, but no matter how they were 
divided among the other candidates, the candidate with 850 votes 
could not be defeated. If evenly divided among five aspirants for 
board membership, each would receive 837 votes, but the minority 
candidate with 850 votes would have a plurality of the votes cast, 
and would under any circumstances have enough votes to insure 
his election. 

There are no material objections to the system of cumulative 
voting, and it should be adopted wherever possible. Its increasing 
use is a practical testimonial to its value. It must, however, be used 
with intelligence, or the results are sometimes surprising. On oc- 
casion an unsuspecting majority have so scattered their votes that 
a compact, well-handled minority have actually gained control of 
the board. In other words, the majority threw themselves into a 
minority by scattering. For instance, in the example given above, 
if the minority, instead of controlling but 170 shares, controlled 
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450 shares of stock, they would be able to cast 2,250 votes as against 
2,750 votes cast by the majority. The minority might then very _ 
safely divide their votes among three candidates, with the assurance 
that they would elect at least two directors and might possibly elect 
the third. The majority would have votes enough to elect three 
directors, but if they thoughtlessly scattered those votes among four 
or five candidates, the three minority candidates, with over 700 votes 
each, would be elected and would control the board. Such an elec- 
tion, though somewhat unexpected in its results, is legal and would 
be upheld wherever cumulative voting is properly employed. 

It is to be remembered that cumulative voting does not preclude 
the casting of votes by the ordinary method. The stockholder may, 
up to the limit of his number of votes, distribute them among the 
number to be voted for as he sees fit, and if he sees fit to cast one 
vote for each candidate up to the total number to be elected—which 
is the ordinary method of voting—none can gainsay him. For this 
reason a stockholder has no grounds of complaint when cumulative 
voting is prescribed or permitted, if the actual*voting is by the usual 
method, unless he, or some other stockholder entitled to vote, is 
refused the right of cumulating his votes.? 


Prescribed Majorities—In most of the states where special 
charter provisions are allowed, it may be provided that any desired 
majority shall be necessary for the election of directors, and this 
majority may be made so large—even up to the unanimous vote of 
all the outstanding voting stock—that the minority interests must 
participate if there is to be an election. In such case any status of 
the board once established, can be disturbed only by the concurrence 
of both majority and minority stockholders. If then at the first 
election, a board acceptable to the minority interests can be agreed 
upon, the personnel of this board cannot be changed later without 
the consent of this minority. Deadlocks may occur at times under 
such a provision, but their only effect would be to leave the board in 
statu quo, thus maintaining the agreed arrangement but dispensing 
with the election. 

It would be but rarely advisable or wise to require unanimous 
consent to the election of directors. The same ends may be prac- 
tically secured by a two-thirds or three-fourths majority, and the 


* For a further discussion of cumulative voting see Ch. 14, ‘Stockholders’ Right to 
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danger of factious opposition by holders of a small number of shares 
_is thereby ayoided. 

It is to be noted that under this arrangement, in event of the 
death or resignation of a director, the interests for which such direc- 
tor stood would not be represented on the board and could regain 
such representation only by consent of sufficient stock to make up 
an electing majority. This objection to the plan is under some 
conditions fatal. 


Classification of Stock.—The classification of stock into “Class 
A Common” and “Class B Common,” the first usually having some 
preference as to dividends but being denied the voting right, and 
the second having the exclusive voting right, has already been dis- 
cussed. As used in modern practice, it is a means of securing 
minority control and is treated from this point of view in the pre- 
ceding chapter. 

A different form of classification is used at times to maintain a 
representative directorate, and is a very permanent and effective 
means of securing this end. Thus in the incorporation of a part- 
nership one or more of the partners may be placed in the position 
of minority stockholders. In such case if all the partners are to 
have representation on the board, each partner’s stock may be con- 
stituted a class with some convenient arbitrary designation, as 
“Class A,” “Class B,” or “Class 1,” “Class 2,” etc., and each one of 

these classes by charter or by-law provision be given the right to 
elect one or more directors. If desired, one class may be allotted a 
greater number of directors than others, though usually each class 
is allowed equal power as to election of directors. 

For instance, in the incorporation of a partnership with a busi- 
ness and other assets of the estimated value of $100,000, of which 
$50,000 belongs to one partner, $30,000 to a second, and $20,000 to 
a third, it might be desired that the same equal participation in the 
management that characterized the partnership shall be continued in 
the corporation. This might be effected with absolute certainty by 
providing for a board of three, six or nine directors, capitalizing at 
the estimated value of $100,000, dividing this stock into three classes ; 
$50,000 in the first, $30,000 in the second, and $20,000 in the third ; 
giving to each class the right to elect one-third of the membership 


4 Ch. 14, ‘Stockholders’ Right to Vote,” also Ch. 41, “Other Special Forms of Shares,” 
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of the board, and issuing to each partner the class of stock that 
‘represents his partnership interest. Then, notwithstanding their 
very unequal interest in the business, each would elect one-third the 
total number of directors. If it were not desired to secure this 
absolute equality in the management of the business but merely to - 
insure representation to the two minority partners, this stock might 
be classified as before on any apportionment deemed expedient, the 
first class being given, say, three directors of a board of five, and 
the second and third classes, one each. 

Under this system the interests holding any one class are abso- 
lutely sure that, so long as they hold their stock intact, or hold a clear 
majority of it, they can elect their allotted membership of the board, 
and that in no other way than by the purchase of at least a majority 
of their stock can this representation be wrested from them. It is 
obvious that the plan is capable of considerable variation to fit special 
cases. 

Classifications of stock of this character are permitted in most 
states, and should be secured by charter provision where possible; 
elsewhere by by-laws adopted before the stock is issued. By-laws 
of this nature, so adopted, become in effect a contract with those 
purchasing stock and hence are not susceptible of repeal save by 
consent of all interests.® 


Special Voting Powers.—In those states where special pro- 
visions may be included in the charter, it is entirely possible, in the — 
absence of express constitutional or statutory prohibitions, to equalize 
the voting powers of the various stockholders by varying the usual 
right to one vote for each share of stock held. It may perhaps be 
provided that the proportionate vote of the stockholder shall de- 
crease as his holding increases, or that he shall be denied the voting 
right absolutely after a certain maximum vote has been reached. 
For instance, it may be provided that each stockholder shall cast 
one vote for each share of stock held by him up to a total of 10 
shares; that on stock in excess of this amount up to 100 shares, he 
shall have one vote for each 5 shares; that on all stock in excess of 
100 shares he shall have one vote for each 10 shares. Any other 
apportionment of the voting power may be made, or it may be pro- 
vided that after some maximum vote has been reached, as for in- 


5 Kent v. Quicksilver Mining Co., 78 N. Y. 159, 178; Joewenthal v. Rubber Rec. Co. 
52 N. J. Eq. 4a. ‘ 
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stance 10 votes for Io shares held, no further vote shall be cast by 
such stockholder no matter what his holding. 


Voting Trusts.—The general subject of voting trusts is dis- 
cussed in the following chapter. It is referred to here only as a 
method of protecting minority rights where these interests are in a 
position to demand such protection before entering the corporation. 
This may occur where stock in a corporation is offered for property, 
or where a partnership is to be incorporated with some of the part- 
ners holding comparatively small interests. 

In such event the proposed investment or arrangement may be 
acceptable to the parties concerned, even though it places some of 
them in a hopeless minority, if these minority interests can be as- 
sured of representation on the board, or that an acceptable man- 
agement will be elected and retained for at least a reasonable length 
of time. In any such case the desired end may be effectually 
secured by means of the voting trust. 

The objections to the voting trust for such a purpose are its 
limited duration, and the fact that the stock owned by the partners 
is actually assigned to the trustees. This cannot be avoided, as 
irrevocable proxies are practically impossible under the usual con- 
ditions. The owners of the stock must, therefore, content them- 
selves with trustees’ certificates. For holding and for some other 
purposes, these certificates are not objectionable. For selling or 
use as collateral, they are usually not as available as the stock itself. 

In some states the life of a voting trust is by statute expressly 
limited to some fixed term, in New York, for instance, to ten years,® 
and it is doubtful whether the arrangement could be enforced or 
continued, save by mutual consent, for a longer period. In states 
where there is no legislative provision in regard to the voting trust, 
it is probable that a trust for the purpose of maintaining an agreed 
management would be sustained for any reasonable period, as ten 
or even more years. 

In this connection it may be noted that a mere agreement be- 
tween parties holding stock that such stock shall be voted for certain 
persons or in a prescribed manner, will not be enforced specifically 
by the courts even though this agreement be embodied in a formal 
contract. Under some circumstances damages might be obtained 


6 Stock Corp. Law, sec. 50. 
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for breach of such a contract, but the contract itself could not be 
‘ enforced specifically and damages would usually be very difficult to 
prove. 


Charter Provisions.—In a number of states, provisions limiting 
the power of the majority may be inserted in the charter. The 
minority have a right to ask safeguards as a condition of their in- 
vesting, and at the inception of the enterprise they are not infre- 
quently in a position to demand the inclusion of any reasonable 
limitations they may desire as a condition precedent to their par- 
ticipation in the incorporation. Even if otherwise an era of good 
feeling generally exists at this stage of an enterprise, and reasonable 
concessions may frequently be obtained, that later would not be 
possible. 

An instance of a concession in protection of minority interests 
is afforded by the charter of one of the prominent industrial com- 
binations in which the following provision is found: “It is hereby 
provided that it shall require a majority of seventy-five per cent of 
the outstanding voting stock to amend the charter, to amend the 
by-laws, or to elect directors in this company.” 

_ Such a provision is directly in the interests of the minority. In 
this case it may have been conceded voluntarily, but probably its 
adoption was demanded by some of the smaller but necessary com- 
ponent corporations as one of the conditions of their entrance into 
the combination. Under such a provision no changes could be 
made in charter, by-laws, or the board of directors against the 
wishes of a minority controlling 26% of the voting stock. Under 
such circumstances, a minority judiciously handled could always 
protect its interests. This particular arrangement could not be had 
in New York, as the statute specifies that directors shall be elected 
“by a plurality of the votes at such election.” 7 

As damage to minority interests or the wrecking of corporations 
is almost invariably caused by improvident contracts, unwarrantable 
salaries, or excessive indebtedness, charter limitations upon the 
power of the board in these directions are of frequent occurrence, 
Some flexibility is usually given to these restrictions by provision 
that their limits may be exceeded by a unanimous vote of the board, 


7 Stock Corp. Law, sec. 55. 
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or by a two-thirds or three-fourths vote of the outstanding voting 
stock, or by some similar provision. 

Where limitations of the kind exist, it is important that some 
such flexibility be provided, as otherwise the interests of the corpo- 
ration might on occasion suffer severely. The limits of charter 
provisions cannot be legally exceeded by the corporation, by action 
either of the directors or of the stockholders, except as specifically 
allowed by the charter itself, and business opportunities of obvious 
advantage to the corporation might be lost for lack of the power to 
meet their terms or conditions. 

It is also possible to provide in the charter that the minority may 
have reasonable access to the books and records of the corporation; 
and any other desired privileges not in conflict with the statutes may 
be so secured. 

It may also be provided that, where by cumulative voting, or 
some other arrangement, the minority are assured representation 
on the board, the board itself can act only by a majority vote so 
large as necessarily to include one or more of the minority repre- 
sentatives. 

Where protective provisions are contained in the charter, the 
charter itself should contain a provision prescribing such majority 
vote for its amendment as will necessarily require some participation 
at least by the minority. A modification of a charter containing 
provisions protective of the minority, without the assent of the mi- 
nority, might perhaps be successfully resisted on the ground of 
vested rights. A direct preventive provision is nevertheless desirable, 
if permitted by the statutes. 


Annual Audits.—In the larger corporations the auditing of the 
books of account is a very important feature of the corporate op- 
erations and, if properly conducted by competent parties will usually 
eliminate any necessity for the inspection of such books by the rank 
and file of the stockholders. Such auditing may be annual, quar- 
terly, or held at irregular intervals, and serves both as a check on 
the management and a verification of their accounts. It also supplies 
the stockholders with the general information in regard to the busi- 
ness that they have a right to demand, and, as intimated, thereby 
removes the necessity for examination of the accounts by these 
latter. It is, of course, imperative that the professional accountants 
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employed as auditors be absolutely reliable and thoroughly qualified 
for their work. 

In England an effective audit of the company’s accounts by an 
independent auditor appointed by the stockholders is required by 
the Companies Act. This auditor is responsible to the shareholders, 
not to the directors, and is legally liable if any loss is incurred by 
reason of neglect or carelessness on his part. 


Legal Remedies.—Prevention of wrong is better than any 
remedy, but a knowledge of their rights and the remedies that the 
law gives for infringement of their rights is sometimes of advantage 
to minority stockholders. The usual methods of wronging minority 
stockholders, such as paying excessive salaries, unreasonably with- 
holding dividends, selling or leasing corporate property below its 
worth, running the corporation into debt that it cannot meet, and 
similar fraudulent and oppressive transactions, are all illegal and 
tortuous. For any of these wrongs the law will give redress if 
those who suffer will seek it. 

When salaries are wrongfully increased, the courts will compel 
restitution, and in such case the whole of the inordinate salary must 
be returned, not merely the excess. Directors are trustees and 
cannot use their power as such to enrich themselves. Nor can this 
just rule be evaded by the interested director refraining from voting 
on his own salary, letting it be fixed by his brother directors. Also 
directors, as is the case with promoters, will be compelled to account 
for any secret profit they may make in any transaction in which 
the corporation is interested.® 

The directors control the declaration of dividends. “When a 
corporation has a surplus, whether a dividend shall be made, and 
if made, how much it shall be, and when and where it shall be 
payable, rest in the fair and honest discretion of the directors un- 
controllable by the courts.”® But if this discretion is not honest 
and fair, and dividends are withheld to discourage minority stock- 
holders and to induce them to sell their stock at low prices, the 
courts will interfere on behalf of the minority.!° 

In a New York case the court said: 


8 See Ch. 24, “Liabilities of Directors.” 
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@. 445. 
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This is one of those cases where a majority of stockholders have 
entered into a combination to control the affairs of the corporation for 
their own benefit and in fraud of the rights of the minority. Such a 
combination will always be rebuked by a court of equity... . 

Directors of a corporation have no right to vote salaries to one another 
as mere incidents of their office, as was done here.” 


Another device for wronging minority stockholders is to make 
improvident contracts, usually with some other organization with 
which the offending directors are connected. Many such cases have 
come under the condemnation of the courts.!2 In one such case the 
Supreme Court of the United States said: 


AJjl arrangements by directors of a railroad company, to secure an 
undue advantage to themselves at its expense, by the formation of a new 
company as an auxiliary to the original one, with an understanding that 
they, or some of them, shall take stock in it, and then that valuable con- 
tracts shall be given to it, ‘in the profits of which they, as stockholders in 
the new company, are to share, are so many unlawful devices to enrich 
themselves to the detriment of the stockholders and creditors of the 
original company, and will be condemned whenever properly brought 
before the courts for consideration.” 


Such transactions being fraudulent cannot be authorized or 
ratified by a majority of the stockholders.* Frequently, however, it 
is difficult or impossible to prove the fraud or bad faith. When the 
corporation is purposely wrecked as by running it into debt, neces- 
sitating a receivership and subsequent reorganization out of which 
the wreckers in some form profit, it is usually difficult to prove the 
wrongdoing. Bad management in all good faith is so common that 
it is not easy to draw the line and show in some particular case that 
the bad management was intentional. 

Where the directors do not use ordinary care and diligence in the 
discharge of their duties, they are liable for the damage caused by 
their negligence.t° In practice, however, it may be very difficult 
to prove such negligence as will entitle the complaining stockholders. 
to damages. In one notable case it seems probable that the United 
States Supreme Court allowed its sympathies to warp its 
judgment.1® 


1 Fitchett v. Murphy, 46 App. Div. (N. Y.) 181-184; see also Bixler v. Summerfield, 
I bie ray 
3 12 Sage v. Culver, 147 N. Y. 2413 Schwab v. Potter Co., 194 N. Y. 409. 

18 Wardell v. The Railroad Co., 103 U. S. 651. 658. 

14 Dana v. Morgan, 219 Fed. 313; Pollitz v. Wabash R. R. Co., 207. N. Y. 1723. 

15 See Ch. 24, “Liabilities of Directors.” 

16 Briggs v.. Spaulding, 141 U. S. 132. 


698 CORPORATION PROCEDURE [Ch. 75 


The minority stockholders may also, under certain conditions, 
obtain redress against the majority stockholders. As the directors 
are the managers of the corporate business, they are usually the 
persons responsible for the infringement of the minority stock- 
holders’ rights. However, it is not infrequently the case that another 
corporation or group of men obtain control of the corporation and 
proceed to employ it to further their own interests. In such case 
it has been held that those who control the majority of the stock 
occupy a fiduciary relation towards the minority, and that acts in their 
own interest to the detriment of the minority stockholders are 
wrongs for which the court will give relief.17 

The practical difficulty here is in the fact that the archaic: pro- 
cedure of our courts makes litigation so slow and so expensive that 
the ordinary citizen can seldom afford to seek the redress to which 
he is entitled. By the theory of the law he may right his wrong, 


but in practice the cost and delay of litigation make it almost 
impossible. 


Boyd v. N. Y. & H. R. Co., 220 Fed. 174; Hyams v. Calumet & Hecla Mining Co., 
221 Fed. 529; Union Pac. R. R. Co. v. Frank, 226 Fed. 906. 


CHAPTER 76 
VORING LRUSTS 


Voting Trust Defined.—A voting trust, as the term is used in 
connection with corporations, may be defined as a trust established 
pursuant to an agreement entered into by two or more stockholders 
of a corporation for the appointment of a trustee or trustees in 
whom for a specified period shall be lodged such voting control of 
designated stock of the corporation as is specified by the terms of 
the agreement. 

A more comprehensive legal definition of the voting trust de- 
scribes it “as one created by an agreement between a group of the 
stockholders of a corporation and the trustee, or by a group of 
identical agreements between individual stockholders and a common 
trustee, whereby it is provided that for a term of years, or for a 
period contingent upon a certain event, or until the agreement is 
terminated, control over the stock owned by such stockholders, either 
for certain purposes or for all, shall be lodged in the trustee, either 
with or without a reservation to the owners or persons designated 
by them of the power to direct how such control shall be used.” + 

In the creation of a voting trust, sufficient stock to secure the 
desired ends is placed in the hands of trustees for the period of the 
trust with definite provision as to how this stock shall be voted. 
Other features may enter in, as provisions to prevent the alienation 
of the stock held by these trustees, aud for special dispositions of 
the dividends thereon, etc., but these are incidental and the desig- 
nated exercise of the voting power of the trusteed stock for the 

given period is the main end sought. 


Purpose of Voting Trust.—lIt is frequently necessary; impor- 
tant or desirable that the agreed management or policies of a cor- 
poration be preserved consecutively for a term of years. This may 
be for the protection of minority or special interests, or to maintain 
a control satisfactory to the majority as then existing, or in pur- 
suance of organization agreements, or in accordance with the terms 


1 Fletcher, Private Corp., sec. 1705. 
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of a reorganization or consolidation. In any such case the voting 
trust is the usual means by which this purpose is accomplished. 
The voting trust is also sometimes used to carry out the provisions 
of a judicial decree where this requires definite action on the part 
of the stockholders. 

The voting trust is widely used. It is, “almost invariably, a part 
of every contemporary railroad and public utility reorganization, 
and is present quite generally in industrial reorganizations. It is 
also widely used in connection with promotions, when the promoters 
part with a majority of the shares of the corporation and yet desire 
to insure their continued control of its management.” ? 

As discussed later, the voting trust is looked upon differently by 
the courts of different states, but speaking generally, stockholders 
have the right to combine their voting powers in this way to secure 
the desired control of a corporation, and the adoption by it of a 
specific policy and course of business. Agreements, therefore, “upon 
a sufficient consideration between them of such intendment and 
effect, are valid and binding if they do not contravene any express 
charter or statutory provision, or contemplate any fraud, oppression 
or wrong against other stockholders or other illegal object.” # 

The only way in which this purpose of the voting trust may be 
carried out, is by the.election of specified directors by the voting 
trustees, under the terms of the trust agreement, or by the designa- 
tion of trustees who can be depended upon to elect directors who 
will carry out the policies or otherwise observe the wishes of the 
stockholders by whom they have been empowered to act. 


The Voting Trust Distinguished.—The voting trust as here 
considered must be distinguished from the trust under which it was 
formerly attempted to monopolize certain industries. Under that 


plan, the controlling stock of a number of otherwise competing 


corporations was placed in the hands of trustees, who were to elect 
interlocking directorates or otherwise manage so that the controlled 
corporations would not cut prices or conflict in other ways—an ar- 
rangement that was held illegal ard has been abandoned. The voting 
trust here considered affects only the stock of one corporation and 


that usually as to its voting rights, and has nothing to do with 
competition or prices. 


2 Dewing, Financial Policy of Corporations, Rev. ed., p. 618. 
8 Manson v. Curtis, 223 N. Y. 313, 320. 


—or 
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Neither has it any connection with the associations under deed 
of trust, an arrangement designed to effect an organization some- 
what similar to the corporation but supposed to be free from the 
formalities and restrictions that hedge about the corporation. 

Nor has the arrangement here discussed any connection with 
restrictions on the sale of stock. Provisions restricting the sale of 
stock for a specified period, or to anyone not embraced in the 
agreement may be included, but the voting restrictions are the main 
end of the trust and these other provisions are purely incidental. 

' The primary object of the voting trust is, as intimated, the con- 
tinuance and perpetuation of a certain agreed management of one 
corporation. It concerns the stockholders of that particular corpo- 
ration, and does not concern or affect in any way other corporations, 
or persons dealing with the corporation controlled by the voting trust. 


Statutory Provisions Permitting Voting Trusts.—Statutory 
provisions expressly permitting the formation of voting trusts in 
connection with the usual stock corporation are found in five states— 
New York, Delaware, Florida, Maryland and Nevada. In the first 
three of these states the life of the voting trusts formed under the 
statute is limited to ten years. In the last two, it is limited to five 
years. In California voting trusts are expressly authorized by statute 
for corporations engaged in marketing agricultural products “in 
order to prevent the capital stock thereof from being controlled by 
interests hostile to such producers and to secure safe and prudent 
management of the corporation in the interests of the whole number 
of its stockholders,’ and the agreement entered into may prescribe 
that the capital stock subject to its terms “shall be voted as the 
owners of a majority of the stock represented by such agreement 
shall direct from time to time, or to enter into agreements by which 
the stock to which they shall be entitled shall be issued to trustees 
selected from among the signers, to be held and voted by such trus- 
tees for the period specified in and in accordance with the terms of 
said agreement.” + 

The New York statute, which is typical, save as to the exclusion 
of banking corporations, reads as follows: 


A stockholder, by agreement in writing, may transfer his stock to a 
voting trustee or trustees for the purpose of conferring the right to vote 


4 Civil Code, sec. 321c, L. 1919, Ch. 79. 
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thereon for a period not exceeding ten years upon the terms and conditions 
therein stated. Every other stockholder may transfer his stock to the 
same trustee or trustees and thereupon shall be a party to such agreement. 
The certificates of stock so transferred shall be surrendered and canceled 
and new certificates therefor issued to such trustee or trustees in which it 
shall appear that they are issued pursuant to such agreement, and in the 
entry of such ownership in the proper books of such corporation that fact 
shall also be noted, and thereupon such trustee or trustees may vote upon 
the stock so transferred during the term of such agreement. A duplicate 
of every such agreement shall be filed in the office of the corporation and 
at all times during business hours be open to inspection by any stockholder 
or his attorney. This section shall not apply to a banking corporation.® 


Status of Voting Trusts Where Not Permitted by Statute.— 
In the great majority of the states, the voting trust is not recognized 
by the statutes, and in these states its validity depends upon the 
attitude of the courts. Unfortunately this attitude is not uniform. 
All condemn voting trusts formed to obtain some unfair advantage 
to the parties to it, or for unlawful purposes, or in contemplation of 
a fraud upon other stockholders or creditors of the corporation. Also, 
all unite in holding such agreements invalid if they are in controver- 
sion of statutes limiting the life of proxies, or if they operate illegally 
to prevent the alienation of stock. In some states, however, the 
courts have gone far beyond this, holding any such alienation of the 
voting power from the ownership of stock as opposed to public 
policy, or an evasion on the part of the stockholder of his duty to 
his fellow stockholders and in either case invalid. Thus in a Con- 
necticut case it was said: ° 


It is the policy of our law that ownership of stock shall control the 
property and the management of the corporation, and this cannot be 
accomplished, and this good policy is defeated, if stockholders are per- 
mitted to surrender all their discretion and will, in the important matter of 
voting, and suffer themselves to be mere passive instruments in the 
hands of some agent who has no interest in the stock, equitable or legal, 
and no interest in the general prosperity of the corporation. 

And this is not entirely for the protection of the stockholder himself, 
but to compel a compliance with the duty which each stockholder owes 
his fellow stockholder, . ... He may shirk it perhaps, by refusing to 
attend stockholders meetings, or by declining to vote when called upon, 
but the law will not allow him to strip himself of the power to perform 
his duty. To this extent, at least, a stockholder stands in a fiduciary 
relation to his fellow stockholders. 


5 Stock Corp. Law, sec. 50, as amended by L. 1925, Ch. 120. 
6 Shepaug Voting Trust Cases, 60 Conn. 553, 579. 
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So also is it held by the courts of North Carolina and other 
states. In Hlinois the Supreme Court of the state, in a strongly 
expressed opinion, said:7 


The power to vote for directors can be exercised only by stockholders 
in person or by proxy, and they cannot be deprived or deprive themselves 
of this power. Stockholders cannot evade the duty imposed upon them by 
law of using their power as stockholders for the welfare of the corpora- 
tion, and the general interest of its stockholders. A stockholder may refuse 
to exercise his right to vote and participate in stockholders’ meetings, but 
he cannot deprive himself of the power to do so. 


On the other hand, the courts of other states, as in Massachu- 
setts, New Hampshire, Alabama and Virginia, although no statutes 
relating to voting trusts exist, have upheld similar arrangements, 
intimating that where the trust was for a proper purpose and a 
reasonable time and not in contemplation of advantages from which 
other stockholders of the same corporation were excluded, it was 
not contrary to any principles of law or equity. Thus it was said 
in Massachusetts : § 


As to the arrangement for the trustees uniting to elect their can- 
didates, the decisions of other states show that such arrangements have 
been upheld, and we do not think that it needs argument to prove that 
they are lawful. If stockholders want to make their power felt, they 
must unite. There is no reason why a majority should not agree to keep 
together. 


Present Trend of Judicial Opinion.—At the present time the 
trend of judicial opinion is favorable to the voting trust. As shown 
by experience, so far from exerting any injurious influence upon 
trade, voting trusts have added efficiency, economy and stability to 
the administration of corporate affairs.® And in general the “‘touch- 
stone of the validity of voting trust agreements is primarily the 
purpose for which the agreement is formed. If its object is to 
advance in a lawful manner the interests of all the stockholders, usu- 
ally the agreement is held valid. If its purpose is to benefit the 
stockholders forming it at the expense of the other stockholders or 
of the corporation, or if it is in the furtherance of an unlawful 
or fraudulent design, it will not be sustained.” 1° 


7 Luthy v. Ream, 270 Ill. 170, 178. 

8 Brightman v. Bates, 175 Mass. 105, 111. 

9 Carnegie Trust Co. v. Security Life Ins. Co., 111 Va. 1, 
10 Fletcher, Private Corp., sec. 1711. 
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Formation of a Voting Trust.—A voting trust is formed by 
placing in the hands of trustees such of the stock of the particular 
corporation as may belong to the parties to the agreement, or as 
may be necessary to secure the desired control. These trustees, in 
the absence of statutory provision to the contrary, may be one or 
more of the parties to the trust, or a third person or persons, or a 
corporation. Usually the trustees need not be parties in interest, 
but in some states this is essential. The trustees act under, and their 
powers are defined by an agreement styled the “voting trust agree- 
ment,” subscribed to by all the parties entering the trust.11 This 
agreement specifies the length of time for which the stock is to be 
held and the manner in which it is to be voted at the annual election 
of directors, or on any question within the purview of the voting 
trust and the power of the stockholders. 

If the management in power at the time the voting trust is formed 
is to be retained, the trustees are instructed to cast the vote of the 
trusteed stock in all elections of directors for the parties then con- 
stituting the board, suitable provision being made in case of the 
possible death of any of the directors named. If the object of the 
trust were to insure minority representation on the board, the trus- 
tees might be instructed to cast the trustee vote for directors in 
favor of parties named by the designated minority interest up to 
a specified number, the other members of the board being named 
by the majority interest. Or if the object of the trust were to se- 
cure an efficient and non-partisan board, the trustees might be 
instructed merely to cast the vote of the stock held by them for such 
persons as in their judgment would be suitable and acceptable to the 
interests involved. 

The trust agreement might also provide the manner in which the 
trusteed stock is to be voted in matters of general interest, or it might 
be forbidden to vote on these matters, or its vote under such cir- 
cumstances might be left to the discretion of the trustees. 


Operation of Voting Trust—Whatever the object, the stock, 
unless otherwise specified by the voting trust agreement itself, must 
usually be voted as a unit by the trustees to effect the purpose of 
the trust. In Delaware, however, the statutes provide that in any 


‘ 


case “where two or more persons are designated as voting trustees, 


11 See Forms 142, 143. 
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and the right and method of voting any stock standing in their 
names at any meeting of the corporation are not fixed by the agree- 
ment appointing said trustees, the right to vote said stock and the 
manner of voting the same at any such meeting shall be determined 
by a majority of said trustees, or, if they be equally divided as to 
the right and manner of voting the same in any particular case, the 
vote of said stock in such case shall be divided equally among the 
trustees\co? 

The stock included in a voting trust is actually transferred to the 
trustees and is by them taken out in their own names. ‘Trustees’ re- 
ceipts or “voting trustees’ certificates” are given to the parties de- 
positing stock, these receipts or certificates being negotiable in form 
and representing the equitable ownership of the stock held in the 
trust. These receipts or trustees’ certificates are for all practical 
purposes equivalent to certificates of stock,!? and are sold and trans- 
ferred in the same way, the certificate books of the trustees, however, 
taking the place of the corporation’s stock certificate book, i.e., the 
transferred certificate is surrendered to the trustees and the new 
certificate is issued by them, no record of such transfers usually 
appearing upon the stock books of the corporation." 

The trustees are authorized to collect and receive any dividends 
accruing on the stock held by them, but must pay over the same in 
due proportion to the equitable owners of the trusteed stock. Stock 
dividends are usually held as to the actual stock by the trustees under 
the terms of the trust agreement, trustees’ certificates being issued 
to the equitable owners. At times the trustees, for purposes of con- 
venience, direct the corporation to pay any cash dividends to the 
holders of the trust certificates. 

The trust agreement also provides the method of dissolution of 
the trust upon the expiration of the specified time limit, and any 
other desired feature or details. In order to avoid any possibly il- 
legal suspension of the rights of alienation in the stock held in trust, 
the agreement may provide that at any time, by consent of all the 
parties in interest, the trust may be terminated.’ 

When it is desired to control but a single election, the use of 
proxies is the most convenient method by which this may be ac- 


12 Gen. Corp. Law, sec. 18. 

13 State Tax Commission v. Baltimore County, 138 Md. 668. 
14 For voting trustees’ certificate, see’ Form 118. 

15 Williams v. Montgomery, 148 N. Y. 519. 
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complished. These being revocable and of limited duration, are 
not suited for the more permanent purposes contemplated by the 
usual voting trust agreement. 


Illegal Voting Trusts.—The primary requisite of a legally 
defensible and enforceable voting trust is an object not illegal in 
itself, or calculated to injure or discriminate against other stock- 
holders of the same corporation. The voting trust must also be 
reasonable as to its duration and terms, and its possible advantages 
should be open to all stockholders of the particular corporation. 

As already intimated, any voting trust formed to promote a 
monopoly, or to dominate the corporation in the interests of an- 
other corporation, or to deprive certain stockholders of any of their 
rightful powers, would undoubtedly be held illegal in any jurisdiction. 


Voting Trust Restrictions of Stock Sales.—The voting trust 
as a means of restricting the sales of the stock held under its pro- 
visions is of doubtful efficacy. It unquestionably prevents the trans- 
fer of the actual stock during the life of the trust, and thereby pre- 
vents the transfer of any of the stockholders’ rights that would 
accompany delivery of the stock. On the other hand, the. trustees’ 
receipts, or certificates, are transferable, and if the object of re- 
stricting the sale is to maintain the market price of the stock, or to 
give preference to the sale of treasury or other special stock, the sale 
of the trustees’ certificates might interfere with these purposes al- 
most as effectually as would the sale of the stock itself. The end 
desired may be effected in other ways.'® 


16 See Ch. 79, “General Suggestions for Incorporation.” 


CHAPTER 77 


WHERE TO INCORPORATE—GENERAL 
CONSIDERATIONS 


Selection of State.—The Constitution of the United States 
gives to each state the right to regulate its own internal affairs. Ac- 
cordingly, as we cross the lines that separate state from state, we find 
wide variations in the laws that regulate business, and, among these, 
the laws affecting corporations. As the state in which any particular 
corporation is formed is, speaking generally, in the discretion of the 
incorporators, the variation of the laws in the different states some- 
times makes the selection of the best state in which to incorporate a 
matter of some difficulty. 

If the corporation laws and taxes in the various states were uni- 
form, a corporation would, as a matter of course, be organized in that 
state in which its principal operations were to be carried on, or in 
which its headquarters might most conveniently be located. 

In the great majority of cases this rule will still apply. A corpora- 
tion should, unless there is strong reason for doing otherwise, incor- 
porate in the state in which its principal operations are to be carried 
on. There is, however, a material difference in the cost of incorporat- 
ing in different states; also in the rates and methods of taxation after 
incorporation and the general requirements and regulations imposed 
on corporate operations also differ widely. Owing to these material 
differences in the costs, regulations, and requirements of the several 
states, taken in connection with the fact that a corporation organized 
in one state may, under the restrictions imposed on foreign corpora- 
tions by other states, do business in these other states, the selection of 
the place of incorporation frequently becomes a balancing of the com- 
parative advantages and disadvantages of the available states. The 
low taxes of one state will be weighed against the better corporation 
laws of another ; the liabilities incurred in a convenient state with the 
freedom therefrom in another less convenient state; the benefit of 
incorporation under desirable laws in an “outside” state and con- 
sequent burdens in the “operating” state, as against direct incorpora- 
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tion in this latter; or the privileges allowed by one state as against 
the immunities enjoyed under the laws of another. 

For instance, should the monopolization of the voting right by a 
small block of “Common Stock B” be thought desirable, this would 
bar the proposed incorporation absolutely from the state of California 
where no distinction may be made between classes of stock as to voting 
power. Or again, if shares without par value were thought necessary, 
this would in itself bar the incorporation from Iowa and some few 
other states in which the statutes do not permit shares of this nature. 

On the other hand, the corporation, once organized with voting 
rights centered in “Common Stock B,” may operate as a foreign 
corporation in California and any other state, and the company with 
no-par value stock may, as a foreign corporation, transact business 
in Iowa and elsewhere. 


Domestic and Foreign Corporations..—A corporation is not 
a citizen of the United States in the sense that it may claim the 
privileges and immunities of citizenship under the United States 
Constitution.” It is an artificial creation of the state in which it is 
incorporated, and in that state is endowed by common and statute 
law with certain rights, powers, and immunities. It is also usually 
allowed to carry on its operations in other states, with all the powers 
and privileges it enjoys in its home state.* These other states may, 
however, if they so desire, ignore the fictitious personality of the 
foreign corporation, refuse it recognition, debar it from initiating 
litigation in the state courts, consider it a partnership if litigation be 
brought against it, or even entirely prohibit its corporate operations 
within the state * except in so far as they may be restrained by the 
provisions of Article I of the Constitution of the United States re- 
serving to the federal government the sole authority to regulate com- 
merce with foreign nations and among the several states and with the 
Indian Tribes. 

Generally, however, no discrimination is exercised against the 
foreign corporation. In most, if not all the states, laws will be found 
providing for certain fees and other requirements as a prerequisite to 
the exercise of the corporate rights by foreign corporations within 


1 For general discussion of foreign corporations, see Ch.’ 80. 
iid Rabe 8 Wall. 168. 
ootle_v. Singer, 118 Iowa 533; Lancaster v. Amsterdam Improvement 
N. Y. 576; Penn Collieries Co. v. McKeever, 103 N. Y. 98, Yo2. ss att 11s (349 
Gaate orawetz on Corp., sec. 965a; Ducat v. Chicago, 10 Wall. 410: P i 
Mining Co. wv. Pa., r25 U. S. 181. c : ab ei Nae 


Ch. 77] WHERE TO INCORPORATE 709 


the state, but upon compliance with these demands they are admitted 
freely and are usually accorded all the rights and privileges of 
domestic corporations. 

Some states have even favored “the stranger within the gates,” 
as was formerly the case in New York, where for many years 
domestic corporations were subjected to high fees, burdensome re- 
ports, and possible liabilities, which were not imposed upon foreign 
corporations doing business within the state. As a consequence, the 
citizens of New York when desirous of incorporating a local business 
or enterprise would on occasion resort to other states for the purpose, 
and the corporation so organized would thereafter do business in 
New York as a foreign corporation, though all the parties resided in 
the state and all the corporate business was transacted there. 

This practice gave rise to litigation to determine the right of 
citizens to incorporate elsewhere when the corporate business was 
to be conducted in the state, but the decisions were uniformly and un- 
reservedly in favor of such right and the principle may be regarded 
as firmly established.® 


Reasons for Outside Incorporation.—As already stated, a 
corporation should be organized in that state in which its principal 
operations are to be carried on, unless there is some distinct advan- 
tage to be gained by doing otherwise. At times, however, it hap- 
pens that the business of a corporation must be conducted in a 
number of different states, in which case it is domiciled in one state 
and thereafter transacts its business in the others as a foreign cor- 
poration. The selection of the home state then becomes purely a 
question of expediency. Also at times there may be weighty reasons 
for incorporating in an outside state—that is a state in which its 
principal operations are not to be carried on. Thus in some states 
conditions are found so onerous as to render foreign incorporation 
most desirable, as’ for instance the double liability of Minnesota, 
which is imposed upon the stockholders of certain corporations when 
organized under the laws of that state. Under ordinary condi- 
tions, the stockholders of a foreign corporation doing business in the 
state escape this double liability altogether, being subject only to such 


5 Merrick v. Van Santvoord, 34 N. Y. 207; Demarest v, Flack, 128 N. Y. 205; 
Lancaster v. Amsterdam Improvement Co., 140 N. Y. 576. 
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liabilities as are imposed by the corporation laws of the state of 
organization.® 

In this connection it is to be noted that the state of California, 
which has imposed a special liability upon stockholders of domestic 
corporations, has sought to extend this same liability by statute pro- 
vision to the stockholders of foreign corporations doing business 
within the state. This liability has been sustained in two decrees of 
the Supreme Court of the United States, in one instance against the 
California stockholders of a Colorado corporation doing business in 
California, and in the second case against a New York stockholder 
of an Arizona corporation doing business in California. In the first 
case, however, the corporation was organized in Colorado, mainly by 
citizens of California, for the express purpose of doing business in 
California, and this purpose, with unusual and apparently unnecessary 
frankness, was specifically set forth in the company’s charter.* 

In the second case the charter recited that the corporation was 
formed to carry on business in Arizona or California, and the defen- 
dant prior to the incorporation had signed a writing reciting the 
intent of the subscribers to forma corporation in Arizona for the pur- 
pose of acquiring land in California and locating a hotel thereon. 
Under these cimcumstances the court held that the stockholder had 


assented to the corporate operations in California and was therefore 
bound.® 


Risks and Requirements of Outside Incorporation.—When 
the organization of a corporation in one state to do business in an- 
other state is contemplated, serious consideration must be given to 
the requirements involved. As a general rule, if corporate business 
of-any importance is to be carried on in a foreign state, all the require- 
ments.of that state in regard to foreign corporations should be 
complied with as a matter of business policy and expediency. In 
many states severe fines are imposed on corporations doing business 
without a license, Frequently the penalty is the refusal of corporate 
recognition by the foreign state. Under such conditions the corpora- 
tion may still carry on business within such foreign state, its property 
is safe from confiscation, and it cannot be prevented from bringing 
suit in all proper cases in the United States courts in that state. 

6 Bank v. Hall,! 35 Ohio St. 158; Canada Southern Ry. Co. v, Gebhard, 109 U. S. Baz. 


7 Pinney v. Neison, 183 U. S. 144. 
8 Thomas v., Matthiessen, 232 U. S. 221. 
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Beyond this, however, it has no status. It cannot enforce a contract 
or collect a debt in the state courts. Where, however, as in Michi- 
gan, and several other states, the statutes declare all contracts 
made by unauthorized foreign corporations to be void, no action is 
maintainable upon such contracts even in the federal courts.® 

In addition to the restrictions and penalties imposed upon corpora- 
tions acting in a state without proper authorization, many states 
make the officers and agents acting for the corporation within the 
state liable to heavy penalties. 

The subject: of foreign corporations is treated more fully in a 
subsequent chapter.?° 


Cheap Incorporation.—The very low organization fees of some 
states are likely to be attractive especially to those unfamiliar with 
corporation procedure. Resort to such states is legitimate and occa- 
sionally advantageous, but not usually so. Also, at times, where the 
fees of some other state must be paid in order to permit the new cor- 
poration to do business within its boundaries, the total fees paid may 
be materially more than if the “outside” state had been selected as 
the home state—as the state in which the corporation was to be 
chartered. 

Occasions will occur when temporary or experimental corporations 
are desirable, or where the conditions are such that the cheapest in- 
corporation must be made to serve, or where the laxity of corporate 
regulation is regarded as advantageous. Then the cheap location 
will be sought. Speaking generally, however, the ease and cheap- 
ness with which incorporation may be secured in these localities draw 
to them the unsubstantial enterprises and fraudulent schemes that 
so frequently adopt the corporate guise for their dubious careers. 
These, flocking to the cheaper states, give bad repute to their incor- 
porations, and the very fact of organization in one of these states is 
a circumstance requiring explanation and tending to prejudice the 
experienced investor. In other words, the corporation organized in 
such a state is in bad company and is likely to suffer the usual results 
of such association. 

An even more material objection to the states of cheap incor- . 
poration is found in the fact that in them the corporation laws are apt 

For detailed discussion of the liabilities of foreign corporations, see Haring, Cor: 


porations Doing Business in Other States. 
10 Ch, 80, ‘Foreign Corporations.” 
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to be crude, incomplete, and for the most part unadjudicated. Nor 
is there any assurance of the permanency of the existing laws. In 
some cases they have been compiled hastily and without requisite 
care and consideration, and they are liable to be amended or altered 
at any time with equal haste and lack of judgment. The possibilities 
in this direction are illustrated by the corporate career of West Vir- 
ginia. Prior to 1901, West Virginia had a virtual monopoly of the 
cheap incorporation business. Its rates were low and its require- 
ments simple. Incorporations flowed to it in a steady stream, and its 
revenue therefrom was large and very profitable. I 1901, however, 
without previous warning and without obvious reasons beyond an 
ill-judged avarice, the state legislature raised the corporate fees and 
taxes materially and made them complicated as well as burdensome. 
The result was the practical destruction of the incorporating business 
in West Virginia. Most of the outside corporations already in the 
state reincorporated elsewhere, new incorporations almost ceased to 
come, and West Virginia was no longer considered a desirable resort 
for incorporations from other states. 


Status and Reputation of Important Incorporating States. 
—In some cases the state of incorporation is a matter to be decided 
by a comparison of requirements and conditions of the various states, 
as in the case of a corporation carrying on a nation-wide business 
and therefore operating in many states. In other cases incorporation 
outside the state in which the main corporate activities are to be car- 
ried on is a matter of convenience or advantage, as in the case of 
corporations desiring special features that are not allowed in the 
state they would naturally select. Or again, special reasons may 
render it inexpedient for corporations to incorporate in the states 
that would otherwise be theirs. In all such cases resort is had to 
such states as seem to the incorporators to offer the greatest induce- 
ment, 

Among the states utilized in this way, Delaware, Maine, Mary- 
land and Virginia are perhaps most prominent. Each of these states 
has its own reputation in corporate matters. This primarily arises 
from the character, special features, and operation of its corporation 
laws. It is also derived to some extent from the character of the 
corporations organized under these laws. 


New Jersey was formerly preeminent as a state for outside incor- 
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porations, and is still resorted to, but has.never fully recovered from 
the effect of the “Seven Sisters Acts,” passed in 1913, which pro- 
hibited holding corporations and imposed other undesirable restric- 
tions from the standpoint of outside incorporation. The holding 
company is now permitted under suitable conditions; special charter 
provisions are permitted, and no-par value shares may be had, both 
common and preferred. Also New Jersey’s corporate regulations are 
now well adapted to the convenience of incorporations coming from 
outside, a number of more or less desirable changes and additions to 
its corporation laws were made by the 1926 amendments, and its 
organization fees are much more moderate than those of New York, 
amounting to less than half as much for the larger incorporations. Its 
“outside” business in incorporations is, however, small, the corpora- 
tions that might otherwise go to New Jersey being attracted elsewhere 
by still smaller costs and even more favorable corporation laws. 

Delaware is, as stated, much favored as an incorporating state. 
Its laws are liberal, permitting special charter provisions and common 
and preferred shares with no par value, and they are well adapted to 
the convenience of corporations coming from outside. Its general 
standing is good and its organization fees, as shown in the tabies of 
a following chapter,!? are materially less than those of New Jersey. 
By the 1927 amendments to its laws, these fees have, as to no-par 
value shares, been reduced to one-half their former amount for the 
larger capitalizations. Delaware is perhaps the most popular state 
in the country at the present time for the large “outside” incor- 
porations. 

Among the more moderately priced incorporating states, Maine 
stands well. Its fees are higher than those of Delaware, but its laws 
are liberal, permitting shares without par value, both common and 
preferred. Special provisions are not allowed in the charter, but 
classification of stock and “the number of votes to be given by share- 
holders” may be had and determined by inclusion in the by-laws. 

Maryland, while a comparatively late comer in the list of states 
favored for “outside” incorporation, is attracting considerable atten- 
tion because of the liberality and convenience of its corporation laws. 
It permits special charter provisions and no-par value shares both 
common and preferred. Its organization fees for the larger capi- 
talizations are lower than in any of the other states mentioned. It 


it Ch. 78, “Incorporating and Maintenance Costs.” 
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is notable for its complete elimination of the usual stockholders’ 
liability, save as to moneyed corporations, for anything beyond the 
agreed price of their stock regardless of whether this is the par value 
or otherwise. The statutory provision by which this is accomplished, 
reads as follows: 


There shall be no individual liability upon any subscriber to, or holder 
of, any stock of any corporation of this State, beyond his obl’gation to 
the corporation or its receiver, trustee or other person winding up its 
affairs, to comply with the terms of the contract of subscription, and any 
and all stock for which the agreed consideration shall have been paid or 
delivered shall be fully paid and non-assessable stock of the corporation, 
provided, however, that nothing in this section shall be taken or con- 
strued as limiting or affecting the liability of stockholders in banking, 
safe deposit, trust or loan corporations.” 


Other liberal provisions appear in the statutes, and as a result of 
this policy a number of large incorporations have been attracted to 
the state. Notable among these are Dodge Brothers, Inc. and the 
National Cash Register Company. 

Virginia is also attracting attention as a state for “outside” incor- 
porations on account of the favoring nature of its laws. The statute 
giving permission for the inclusion of special provisions in the charter 
is illustrative of the state’s attitude. After stating the required con- 
tents of the charter, the statute continues as follows: ‘“‘The certificate 
of incorporation may also contain any provision not contrary to law 
which the incorporators may choose to insert for the regulation of 
the business, and for the conduct of the affairs of the corporation; 
and any provision creating, defining, limiting or regulating the powers 
of the corporation, of the directors or of the stockholders, or of any 
class or classes of stockholders.” 1% 

Virginia also specifically permits the redemption of preferred 
stock and the grant of the voting right to bondholders by proper 
charter provision. It also provides that subscriptions to stock may be 
paid in money, property of any kind, labor or services, “and there 
shall be no individual or personal liability on any subscriber beyond 
the obligation to comply with such terms as he may have agreed to 
in his contract of subscription.” ! 

Virginia also expressly exempts “outside” incorporations from 
ee Ree Code, Art. 23, sec. 4%. 


13 Code, sec. 3850 (subdiv. i). 
4 Code of Virginia, sec. 3788, as amended by L. 1926, Ch. 553. 
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certain taxes. “No income tax nor ad valorem taxes, state or local, 
shall be imposed upon the stocks, bonds, investments, capital or other 
intangible property heretofore or hereafter owned by corpcrations 
organized under the laws of this state for any tax year during which 
such corporations do, or have done prior to the passage of this act, no 
part of their business within this state; .. .’™ 

New York ranks high from the incorporating standpoint, and 
while not a popular state for “outside” incorporation is to be men- 
tioned because of the very large number of corporations organized 
under its laws. It is not uncommon for the department of state 
to issue over 100 certificates of incorporation in a single day. New 
York has always been in the front rank in corporation legislation, 
and was the first state to permit the use of no-par value shares. Its 
corporation laws do not specially favor incorporations from other 
states, but they are liberal, allowing special charter provisions of wide 
range and, as intimated, no-par value shares, both common and 
preferred. 


General Rules for Selection of State—Usually the selection 
vf the place of incorporation will be determined by the particular 
conditions. The more important of the few general rules that can 
be given are as follows: 

t. A corporation having but one plant or place of business, in 
which all or the greater part of its capital is involved, should be 
incorporated in the state where that plant or place of business is 
located. 

2. Any large corporation, or industrial combination, formed to 
transact business or to operate plants in a number of states will, 
for the reasons given earlier in the chapter, find incorporation in 
Delaware, Maine, Maryland or Virginia advantageous. 

3. Temporary incorporations, some few close corporations, purely 
speculative corporations, incorporations of doubtful stability, and 
all other corporations desiring the maximum of capitalization with 
the minimum of expense and restriction, will naturally gravitate to 
the bargain-counter localities where incorporating costs are nominal. 

The organization and maintenance costs in the more popular states 
for “outside” incorporation are specifically considered in the following 
chapter. 


TL, 1918, Ch. 209. 


CHAPTER 78 


WHERE TO INCORPORATE—INCORPORATING AND 
MAINTENANCE COSTS 


Costs Involved in Incorporation.—The direct expenses of in- 
corporation are the initial fees and organization taxes paid the state 
-authorities, the incidental fees for filing, recording and acknowledg- 
ments, fees paid to counsel, and the cost of the corperate equipment. 
Thereafter the expenses are for the most part the same as for an 
unincorporated concern save for the annual franchise tax, transfer 
taxes, where these exist, and any variation of the federal income tax, 
due to the different rates imposed upon corporations. There may 
possibly be an increase of property taxation due to the greater diffi- 
culty of evading taxes under the corporate form. Also, under some 
circumstances the subject of inheritance taxes may have to be con- 
sidered when an incorporation is contemplated. 


Organization Fees and Annual Taxes—Tables.—The inci- 
dental fees of an incorporation are usually trifling. The initial state 
fees and the subsequent taxation are more serious. As these differ 
greatly in the various states, only a general consideration of the 
subject can be undertaken here. It may be said generally that in 
deciding upon a locality for incorporation, the matter of fees and 
taxes should not be given too great importance. In many cases 
really important advantages are sacrificed for the sake of a com- 
paratively unimportant saving in fees. Unless the saving is very 
considerable, it is rarely expedient to incorporate in a foreign state 
for this reason alone. 

The tables given on the following pages show the organization 
fees and the annual franchise tax thereafter for both par value and 
no-par value stock capitalizations in the states most utilized for 
general incorporation purposes. All such tables of comparative ex- 
penses are, however, misleading without some explanation. The 
organization fee is, of course, based on the entire authorized capital 
stock. The annual taxes of the tables are based on the supposition 
that in each case the entire stock of the corporation is issued and 
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COMPARATIVE TABLE OF ORGANIZATION EXPENSES 
Including organization, and all filing and incidental fees 


. 


Par-VALUE Srock 


Capital 
Stock of New Jersey New York Delaware Maine Maryland 
Company 
$ 1,000 $ 35 $ 45 9 25 $ 27 $ 40 
5,000 35 45 25 ey/ 40 
10,000 35 45 25 27 40 
25,000 35 47.50 25 67 40 
50,000 35 60 25 67 40 
I00, 000 35 85 25 67 40 
500, 000 IIo 285 65 67 I20 
I, 000, 000 210 535 IIs Il7 220 
5,000,000 I,O10 25535 365 517 820 
10,000, 000 2,010 5,035 615 TyOL7 920 
COMPARATIVE TABLE OF ANNUAL FRANCHISE TAXES 
$ I, 000 med Annual eek $ 5 $ t0 
5,000 5 Income 5 5 Io 
10,000 IO Tax 5 5 I5 
25,000 25 of 44%% or $1 on each 5 i 30 
50,000 50 $1,000 of capital stock 10 ae 55 
IO0, 000 100 whichever will pro- Io Io 80 
500,000 500 duce the larger rev- 25 50 120 
I,000, 000 1,000 enue for the state; but 50 75 I50 
5,000, 000 4,000 not less in any event 150 275 350 
IO, 000, 000 4,250 than $10. 275 525 600 


outstanding and, in New York, employed in the state. Also, the 
annual taxes as given are exclusive of any tax imposed on any real 
or personal property held in the state, which is taxed in all respects 
as if owned by an individual. In New York, as noted in the tables, 
the annual tax is 444% on the entire net income, or $1 on each 
thousand dollars of capital stock, whichever will produce the larger 
payment to the state with a minimum annual payment of $10 in any 
case. 

In the tables as given the usual incidental expenses of each state 
have been included as part of the organization tax. These incidental 
fees vary. In New York State they are approximately $35; in New 
Jersey $10; in Delaware $15; in Maine $17; in’ Maryland $20. 


Comparative Costs.—The comparative costs of incorporation 
and subsequent operation in various states come up for consideration 
only when foreign incorporation is contemplated, or when the nature 
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COMPARATIVE TABLE OF ORGANIZATION EXPENSES 
Including organization, and all filing and incidental fees 


No-Par VALUE STOCK 


Number of | New Jersey New York Delaware Maine Maryland 

Shares 

20 $ 35 $ 45 $ 25 $ 27 $ 40 

50 35 45 25 27 4° 

100 35 45 25 27 4° 

500 35 60 25 29 40 

1,000 35 85 25 27 40 

5,000 60 285 40 67 120 

IO, 000 IIo 535 65 Il7 220 

25,000 260 I, 285 127.50 267 520 

50,000 510 2,535 190 517 820 

I00, 000 1,010 5,035 315 I,O17 920 

CoMPARATIVE TABLE OF ANNUAL FRANCHISE TAXES 

20 $ 0.60 $ 5 $ 10 $ 10 

50 1.50 Annual 5 10 Io 

100 3 Income 5 10 15 

500 15 Tax Be) Bie) 55 

T,000 30 of 44% % or $1 on each ate) Io 80 

5,000 150 $1,000 in value of capi- 25 25 120 

10,000 300 tal stock whichever 50 50 I50 

25,000 700 will produce the larger 100 125 250 

50,000 Q50 revenue to the state; 150 250 350 

100, 000 1,075 but not less than $10. 275 500 600 


of the business, or the conditions are such that the state of incorpora- 
tion is not clearly indicated thereby. Thus a manufacturer of textiles 
looking for a new location might very conceivably find several states 
in which the general conditions were favorable, and the comparative 
costs of incorporation and of maintaining the corporation thereafter 
would then be a matter for careful study. When an outside incor- 
poration is under consideration, i.e., where organization is contem- 
plated in another state than that in which the principal business of 
the corporation is to be carried on, the cost of keeping up a state office 
and agents in the selected state, where this is required, is to be added 
to the usual expenses. This varies from $25 to $50 annually for cor- 
porations of moderate capitalization, and usually includes assistance 
in holding annual meetings in the state and such attention to state 
reports as is demanded by the local laws. 

It is to be noted that the annual franchise tax varies widely in 
the different states. In New Jersey, as will be seen by reference to 
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the tables, it amounts to a very considerable sum. The annual fran- 
chise tax in the other states given in the tables is moderate. In the 
District of Columbia, South Dakota and some other of the western 
states, there is no annual franchise tax. Connecticut, Wisconsin and 
some other states have no franchise tax, but instead have an income 
tax that applies to corporations. 

In considering the question of cost, it is to be remembered that 
foreign corporations are required to pay license fees and taxes in each 
state in which they do business, and at times outside incorporation 
merely adds the maintenance cost of the corporation in the state of 
incorporation to the taxes in the state in which the corporation 
conducts its main operations. In some cases, however, an outside 
incorporation may save onerous local taxation. 


Avoiding Fees and Taxation.—At times, as intimated, the in- 
corporating fees are so heavy in what would naturally be the home 
state of a corporation that its incorporators are forced to resort to 
another state where the fees are less onerous, doing business there- 
after in what should have been the home state as a foreign corpora- 
tion. For instance, had the United States Steel Corporation incor- 
porated in Pennsylvania, which would have been its natural home 
state, its initial fees would have amounted to over $3,500,000. In the 
state selected, New Jersey, these fees amounted to but $220,000. 
And, recently, in the reorganization of the Chicago, Milwaukee & 
St. Paul Railroad, “The bankers, in anticipation of the sale, incor- 
porated the new company in Delaware, thereby saving $375,000 in 
taxes or the difference between the $25,000 asked by Delaware and 
the $400,000 which would have been required under the State laws 
of Wisconsin, where the present St. Paul company is incorporated.” * 

In such cases incorporation in a less expensive state is the most 
obvious method of avoiding these excessive state fees. Conditions 
may exist, however, which make this course impracticable, and fix 
the state of incorporation despite the question of taxes and ‘ees. 
Under such circumstances the details of incorporation should be so 
adjusted as to reduce these fees and the annual taxation thereafter, 
to the lowest possible figure. 

Much may be done in this direction by careful adjustment of 
capitalization, both as to its amount and its form. A bond issue, as 


1 New York Times, November 19, 1926. 
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discussed in the next section, may on some occasions be legitimate 
and advisable and at the same time effect a material saving in 
taxation. 

Where a state income tax obtains and in states where taxes are 
arranged upon a sliding scale depending upon the tate of dividends 
paid, close corporations not infrequently reduce their income and 
their dividends by the payment of salaries much more liberal than 
would otherwise be the case. There is, of course, a limit to such 
a disposition of profits and, save in a close corporation where all 
those interested occupy official positions and receive salaries, the 
practice would work a hardship upon those outside stockholders who 
were not receiving salaries. 

In some states manufacturing corporations are either entirely 
released from the payment of state franchise taxes or are granted 
a more liberal basis or rate. Such exemption would naturally be 
claimed as far as possible. 


Bond Issue to Avoid Taxation.—A newly formed corpora- 
tion does not ordinarily issue bonds, but where it is organized to 
take over a going business or an income-producing property of some 
other kind, it is often possible and frequently advantageous to issue 
bonds in part or full payment for the property taken over. 

When this is done, the necessary capital stock of the corpora- 
tion is reduced by just the amount of this bond issue, and the 
incorporating fees and the franchise taxes to be paid thereafter are 
proportionately less. Also in many states the corporation in render- 
ing its statement of taxable property is allowed to deduct therefrom 
any outstanding indebtedness, and the bond issue is an entirely legiti- 
mate indebtedness and to be treated as such in fixing the basis of 
taxation. 

Also, in reckoning the federal income tax, the interest paid on 
outstanding bonds is a proper deduction and cuts down the income 
subject to taxation. It has the same effect in states, such as New 
York, Connecticut and Wisconsin, where corporate income is or 
may be taxed. 


Double Incorporation to Avoid Fees and Taxation.—A 
more intricate method of avoiding taxation, sometimes followed, is 
the organization of the desired company in a state where taxation 
is moderate, as in Delaware, Maine or Maryland. The stock of this 
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company is issued for property, in apportionment of interests and 
for other purposes as necessary. More or less of it may be sold 
for cash. This company is the principal or parent corporation. A 
small operating company is then incorporated in the state in which 
the main business is to be conducted, usually with the same name 
and purposes, but with a nominal capitalization—usually but a small 
percentage of that of the larger corporation. The smaller corpora- 
tion then acts as the local agent of the larger corporation, under such 
arrangement as the particular conditions indicate, the larger corpora- 
tion not appearing actively in the conduct of the business. 

If the small corporation is to have an entirely independent 
existence, with officers and stockholders distinct from those of the 
larger company, it is usually arranged that it shall make no profits, 
all these being diverted to the parent company. If this separate 
existence is not necessary, the stock of the smaller corporation is 
held either by the larger corporation or by the stockholders of the 
larger corporation in due proportion. The officers of the smaller 
corporation are then usually the same as for the larger corporation, 
and the relations between the two are very close. 

The general plan is very effective in some cases, but is difficult 
and complicated, and requires the assistance of able counsel for its 
proper execution. 


Legal and Illegal Methods of Avoiding Taxation.—The 
whole system of corporate taxation is unsatisfactory and frequently 
inequitable. In order to relieve the burden of taxation, corporations 
on occasion make false returns, shift or adjust accounts, create 
fictitious indebtedness, and resort to other expedients of more than 
doubtful legality or morality. Such methods are, of course, im- 
“possible where even the ordinary ethics of business prevail. Indeed, 
the methods of avoiding taxation heretofore outlined and such others 
as the statutes of the various states may allow, are not free from 
criticism. They are legal, but are evasions of the spirit of the law. 
If, however, a legislature in its wisdom has decreed that a corpora- 
tion organized with both stocks and bonds shall have the amount 
of these latter deducted from the face value of the former in order 
to establish its taxable status, or that an obscure village where taxes 
are light may be selected by a wealthy city corporation as its prin- 
cipal office for taxation, as was formerly the case in the state of 
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New York, there would seem to be no valid business reason why cor- 
porations should not take advantage of the situation to avoid all taxa- 
tion that may be escaped without fraud and subornation of perjury. 
The same thing may also be said of incorporating in a state where 
taxation is low and doing business as a foreign corporation in the 
state that would, save for these tax considerations, be selected as 
the home state. It is not a manifestation of the highest spirit of 
civic patriotism, but otherwise is not to be condemned. 


Counsel Fees.—The corporation is a creature of the law and 
in its formation every requirement of the law must be observed. It 
is not sufficient that the corporation merely be brought into existence. 
With the aid of a printed charter form, and a ready-made set of 
by-laws, even the inexperienced may do this. If the corporation is 
to deal with real values, if it is to avoid unnecessary litigation and 
perhaps disaster, if it is to attain the purposes of its creation with 
but the ordinary business risk, it must be incorporated under the 
proper forms, with proper adjustment of detail, and with such knowl- 
edge of the conditions and possibilities that it secures every legitimate 
advantage allowed or permissible under the laws that authorize its 
creation. For this reason lawyers, and the inevitable accompaniment, 
lawyers’ fees, are necessary features of any incorporation in which 
material values are involved. 

The charges made by attorneys for incorporation will naturally 
vary widely with the amount of work and responsibility involved, 
and the reputation of the attorney. If the prospective client cannot 
afford a large fee or the importance of the incorporation will not 
justify it, he should ascertain in advance the cost of the services 
involved. No reputable lawyer objects to an inquiry of this kind. 
In many cases—whenever he can do so with safety and propriety—- 
he will state a fixed fee. Usually he can name a sum that his fees 
will not exceed, and he can always give some general idea of the 
amount of his charges. In this an incorporation differs from the 
conduct of litigation in the fact that the amount of work and respon- 
sibility involved may be estimated in advance with reasonable ac- 
curacy, and counsel fees may very properly be agreed upon before 
incorporation is undertaken. 

Unless some understanding is reached in advance, the client not 
familiar with lawyers’ charges is likely to be disagreeably surprised 
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when his account is rendered. A demand for thousands may come 
in when he is expecting hundreds. Any unpleasant possibility of 
the kind may always be avoided by a preliminary discussion of the 
matter with the desired attorneys. 

In determining the fees, the reputation of the counsel employed 
frequently plays an important part. The known skill, experience, and 
standing that make up the reputation of an eminent attorney not only 
assure the validity and the working value of the incorporation, but 
may, and frequently do, assist materially in the subsequent sale of 
corporate securities and in the general welfare of the corporation. 
It is obvious that if the incorporating counsel ranks high, his name 
in connection with the corporation is not only a guaranty of the 
technical correctness of its organization, but of the propriety of its 
purposes, the solidity of its undertaking, and generally of the status 
and character of the whole enterprise. 


Corporate Equipment.—The cost of stock books, certificates, 
seal, etc., necessary or usually employed in connection with a corpora- 
tion, vary widely according to the nature of the outfit. The ordinary 
corporation of moderate capitalization and pretensions, desirous of 
restricting its expenditures, may secure everything necessary in neat 
and attractive shape for from $15 to $25. This includes stock cer- 
tificates, printed on lithographed blanks, the corporate seal, minute 
book, stock book, and transfer book. 

If a handsomer outfit is required, with special lithographed designs 
for certificates, and more costly bindings for books, the price of the 
outfit will easily run up to $40 or $50 and more. If specially engraved 
certificates are requisite or desired, this price will be increased to 
anywhere from $100 to $500 according to design, character, etc. If 
bonds are to be included in any of these outfits, the cost will be 
doubled or trebled, according to the quantity and quality of the 
work and material. Loose-leaf minute books range in price from 
$3 to $15, according to style and size. 

The corporate books of account need not be different either 
in kind or in cost from those used by an unincorporated concern. 
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Conditions as Affecting Incorporation Requirements.—The 
safety and convenience of the corporate organization have brought 
it into general use. As a consequence, the conditions under which 
it will be employed are very different, and the requirements of a safe 
and satisfactory incorporation vary with these conditions. It is 
obvious that some small undertaking—small because of its undevel- 
oped condition, or because of the natural limitations of the particular 
business, or because of the conditions under which it operates—with 
property values and capitalization of a few thousand dollars, will 
not require and could not afford the same careful adjustment of 
capital. structure and the attention to organization details that will 
be given as a mere matter of course in the incorporation of an enter- 
prise of national importance, with property values and capital stock 
running perhaps into the hundreds of millions. Between these ex- 
tremes are found undertakings of every size and condition, and the 
comments of the present chapter will be directly affected in their 
application by the size and the surroundings of the particular 
undertaking. 


Legal Assistance.—If the corporation is one of any size and 
importance, too great consideration cannot be given to the employ- 
ment of competent counsel. It is a lawyer’s business to understand, 
to advance, and to safeguard the interests of his clients, and just as 
a machinist is employed where a mechanical problem is to be solved, 
or architects and builders are employed when a building is to be 
erected, so should a lawyer be employed in the formalities connected 
with the organization of a corporation. 

Particularly is this true when property of large value is to be 
taken over by the new corporation or contracts of material importance 
are to be entered into between the parties interested. The man not 
versed in law and not familiar with the preparation of legal papers, 
cannot safely draw a contract or pass upon one already drawn. He 
may be able to understand and interpret the English language and 
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do it well, but be unable to see the full bearing and implications of 
the legal phraseology employed in a well-drawn contract because 
these are matters of law and of practical experience, and not entirely 
of English. Similarly, he may be able to write with accuracy ‘and 
even elegance, but not knowing the law, or the points to strive for 
and the way by which these may best be attained and covered in his 
agreement, he may be as little qualified to draft a contract, or to 
prepare a charter, as to argue a case in court. 

Amateur incorporations are, it is true, frequent and in many 
cases they work well. It is, however, an old and sage saying and 
not infrequently a true one, that a man who is his own lawyer has 
a fool for his client, and too often the corporate organization con- 
structed by unskilled hands is deficient from the start—something 
of advantage is omitted, something unnecessary and even injurious 
is included, arrangements intended to produce one effect, produce 
in operation a totally different effect. Rarely will such a corporate 
organization secure all the available advantages and the corporate 
mechanism best adapted to attain its ends. 

It is to be noted that the work of the attorney does not end 
with the mere formal preparation of the charter or other legal instru- 
ments involved. His functions extend far beyond this. He is, 
or should be, a good business man, competent to give advice on the 
merits and details of the arrangements to be entered into, and on all 
the important features of the incorporation—able and willing if 
desired to conduct or assist in any negotiations connected with the 
incorporation, and always at hand with practical and helpful sug- 
gestions. The value of legal assistance of this kind has been dis- 
cussed in the preceding chapter. 


Number of Incorporators.—As stated in an earlier chapter,’ 
the fewer the number of incorporators, the more easily the corporate 
organization may be carried through. The very common statutory 
requirement that the incorporators be not less than three, fixes the 
minimum number in most of the states, and every additional incor- 
porator above the required number increases the human element by 
just that much, makes one more to sign and acknowledge the instru- 
ments requiring signature and acknowledgment by the incorporators, 


1 Ch. 4, “The Corporate Name; Incorporators.” 
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one more to be notified of meetings, and one more to add to the 
complexity of the proceedings in which they take part. 
Occasionally, proper representation of the various interests in- 
volved in a new incorporation requires a greater number of incor- 
~ porators than the statutory minimum. In such case but little 
additional trouble need be involved if the attorneys in charge of the 
incorporation are capable and exercise due forethought. 


The Corporate Name.—The incorporators have wide discre- 
tion in the selection of the corporate name. They must, however, as 
stated in an earlier chapter,” comply with any statutory requirements 
as to the form or make-up of the name, and also avoid any name 
already in use or so similar as to cause confusion or injury to the 
rightful owner of this other name. 

An examination of the statutes of the state in which the corpora- 
tion is to be organized will show the statutory requirements as to the 
name, and compliance is usually a simple matter. To determine 
whether the desired name is barred because in use by some corpora- 
tion already incorporated in the state, is a more difficult matter. It 
may usually be decided in one of several ways: in some states by a 
preliminary inquiry of the state authorities, or by a search of the 
state or local records in which the details of incorporation are en- 
tered; or by a submission of the charter application to the state 
authorities with the desired name included. In this latter case the 
state authorities will usually refuse the application if there is any 
obvious interference. In case of doubt they may, however, allow 
the application, leaving the possible conflict to be settled later in the 
courts. 


By-Law Restrictions on Sale of Stock.—In the smaller cor- 
porations, it is frequently desirable to prevent the sale of stock to 
outsiders, and efforts looking to this end are not uncommon. As 
a rule, a stranger would not wish to buy into a close corporation in 
which he is unwelcome, as those in control could combine in different 
ways to make his holding unsatisfactory. To make assurance doubly 
sure, however, special arrangements are, as stated, often made by 
small corporations to prevent the sale of their stock to strangers. 

The most common method of attempting this is the passage of a 


2Ch. 4, “The Corporate Name; Incorporators.”’ 
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by-law prohibiting the sale of stock to anyone not already a stock- 
holder, or prohibiting the sale of stock unless with the consent of 
the directors, or of a certain proportion of the stockholders. Such 
by-law provisions are in a majority of the states held illegal and 
incapable of enforcement, as the policy of the law is opposed to any 
restrictions upon the free transfer of stock. 


By-Law Restrictions as Agreement Between Stockholders. 
——On the other hand, by-laws providing that a stockholder shall, 
before selling his stock to an outside party, offer it to the corpora- 
tion and to the other stockholders and give them an opportunity 
to purchase it, though in some states held invalid, have been held 
valid in others, and again in others, have been sustained as a con- 
tract between the stockholders. Thus in a. Michigan case the court 
passing upon the validity of such a by-law said: “The authorities 
upon this point are not uniform, and though the question is one of 
interest, we have found it unnecessary to pass upon it in this case for 
the reason that whether valid or void, considered strictly as a by-law, 
it can be sustained as an agreement entered into between all the 
parties in interest. It should be noted that we are not called upon 
here to determine the effect of such a by-law upon a stockholder 
who had not given his assent to its adoption, or upon a transferee 
of stock, who, in good faith, for value, and without notice, had 
become an owner of shares in the corporation. We are now dealing 
only with stockholders who themselves, voluntarily and for their 
own benefit and protection, enacted the by-law.’’® That is, as be- 
tween the stockholders themselves, the by-law was an agreement, valid 


and capable of enforcement. 


Agreements Between Stockholders as to Sale of Stock.— 
Stockholders may also mutually agree to give each other an option 
to purchase their stock at a specified price, or at an appraised price, 
or at a price not greater than that at which it afterwards might be 
sold. In any such case, the contract is legal and enforceable as 
between the stockholders. Thus in New York, four parties, wishing 


3 Morris v. Hussong, etc. Co., 81 J. Eq. 256, 260; Baumohl v. Goldstein, 95 


N. J. Eq. 597; but see Longyear v. tae tal. 219 Mass. 405 
4Baumohl v. Goldstein, 95 N. J. Eq. 597; Hassel v. Bint 214 App. Div. (N. Y.) 


6543 _Contra. Bloede Co. v. Bloede, 84 Md. 129. 
5 Weiland v. Hogan, 177 Mich. 626, 630; see also Cowles v. Cowles Realty Co., 201 


App. Div. (N. Y.) 460; Trust Co. v. ‘Abbott, 162 Mass. 148; Barrett v. King. 181 Mass. 
476; Blue Mt. etc. Assn. v. Borrowe, 71 N. H. 69. 
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to perpetuate the successful management of a valuable business, 
agreed that in event of the death of any of the parties, or in event 
of any party’s wishing to sell, the other parties should have a thirty- 
day option on his stock at $125 per share. When one of the parties 
died, his executor refused to carry out the contract. Suit was brought 
to compel specific performance and the contract was upheld.® 


Practical Effect of Restrictive By-Laws and Agreements. 
—While, as stated above, a stockholder’s agreement restrictive of the 
right to sell his stock may be enforceable, nevertheless if a stock- 
holder, in violation of such an agreement, sold his stock, the purchaser 
without knowledge of the conditions would usually take it unaffected 
by the stockholder’s agreement. The seller might be held liable in 
damages to the other parties to the agreement, but the sale would 
stand. Also, if a stockholder in defiance of the terms of a by-law 
prohibiting the sale of stock to an outsider should so sell his stock, 
the purchaser without knowledge of the facts could usually force the 
corporation to recognize him as a stockholder and to issue him cer- 
tificates in his own name. On the other hand, if a by-law restriction 
on the sale of stock were printed on the stock certificate, it would, as 
a practical matter, regardless of the legal force of the restriction, 
make the stock extremely difficult to sell and would thus indirectly 
accomplish the desired end. Few persons care to purchase rights 
that may require tedious and expensive process of law for their 
enforcement, and that may end in loss. 


Maintenance of Agreed Management.—When in the organ- 
ization of a new corporation a satisfactory board of directors has 
once been decided upon, some means of securing its permanence, or 
in the event of the death or withdrawal of one or more directors the 
election of others satisfactory to the original interests, is at times very 
desirable. In modern practice this ‘“‘controlled management” is 
frequently secured by limitation of the voting right, the actual power 
to vote being vested in a comparatively small proportion of the 
authorized shares. This method is discussed in detail in another 
chapter.’ It is effectual but condemned by stock exchanges, public 
officials and economists. It is also impossible under the laws of many 


® Scruggs v. Cotterill, 67 App. Div. (N. Y.) 583; see also Costello v. Brewing Co., 
69 N. H. 405. 
7Ch. 41, “Other Special Forms of Shares.” 
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states and impractical in other cases, and fairer or less objection- 
able methods must then be employed. 

Where mere representation of a minority interest is desired, it 
may usually be secured by the adoption of cumulative voting.8 In 
some states, however, cumulative voting is not permissible, and in 
many cases, more than minority representation on the board is de- 
sired. Other means must then be adopted. In such event the voting 
trust is frequently employed.? Other methods sometimes used are 
the requirement of specified stock majorities for the election of 
directors, the classification of stock, each class being given the power 
to elect one or more directors, and other variations of the voting 
right that will tend to secure the desired end. These methods are 
discussed in some detail in the chapters dealing with the protection 
of stockholders’ rights.1° 


Incorporation and Taxation.—Before incorporation the whole 
subject of taxation should receive careful study. In some cases the 
owners of an incorporated business have been rudely shocked to 
discover that evasions of taxes, easily possible under the individual 
or partnership conduct of a business, were not possible when the 
same business was incorporated. Also the taxes imposed upon cor- 
porations are more onerous in some cases than those imposed upon 
individuals and partnerships. Also special taxes, as the franchise 
tax, are imposed upon corporations and in some states a stamp tax 
is imposed upon the transfer, and in one state, South Carolina, upon 
original issues of stock. The Federal Stamp Tax Law also imposes 
a tax upon original issues of stock and upon transfers as well in all 
the states. The income tax again is calculated upon a different basis 
for corporations than for individuals and partnerships. And inheri- 
tance and estate taxes must also be taken into consideration. 

This intricate system of taxation should, as stated, receive careful 
study, first to make sure that the additional taxes under the corporate 
form do not prohibit incorporation or make it inadvisable, and second 
to secure such adjustment of the corporate securities and arrange- 
ments as will reduce taxation to the lowest legitimate figure. Or 
perhaps it may be found advisable to change the proposed state of 


8 See Ch. 14, ‘Stockholders’ Right to Vote.” 
® See Ch. 76, “Voting Trusts.” Z 
10 See 74, ‘Stockholders and the Corporate Control,” and Ch. 75, ‘‘Protection 
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incorporation, organizing in another state with or without organiza- 
tion of a subsidiary to operate in the state first selected.™ 

Transfer taxes have already been discussed **—the general 
taxation of corporations is treated in a later chapter.!* 

11 See Ch. 78, ‘Where to Incorporate—Incorporating and Maintenance Costs.” 


h. 47, “Rules for Transfer of Stock.”’ 
18 Ch, 113, “Corporate Taxes and Tax Reports.” 


CHAPTER 80 
FOREIGN CORPORATIONS 


Domestic and Foreign Corporations.—When a corporation is 
formed under the laws of a certain state, it is, as to that state, a 
domestic corporation. As to all other states it is a foreign corpora- 
tion. In each state, as tersely expressed in the Connecticut statutes, 
the term “foreign corporation” means “every corporation not organ- 
ized under the laws of the state.” 

The distinction between domestic and foreign corporations is 
important because of the varying rights and requirements of domestic 
and foreign corporations in the different states. In its own state a 
domestic corporation, as an artificial being created by the laws of 
that state, has the clearly defined rights and privileges given to it— 
direct or by implication—by the laws of that state. The foreign cor- 
poration, on the other hand, doing business in that state, does not 
have the status of the domestic corporation but only such rights and 
privileges as may be allowed it, as a foreign corporation, by the laws 
of that state and it has these only on the terms and conditions 
imposed by that state. 

In this the corporation differs from a natural person, who, though . 
a citizen of one state, may do business in any other state as a matter 
of constitutional right, on exactly the same terms as a citizen of that 
other state. The foreign corporation as an artificial being created by 
the laws of the state in which it is incorporated, is not recognized as 
a citizen by the Constitution of the United States, and does not enjoy 
the citizen’s right to do business in another state, or any right to 
do an intrastate business in another state unless expressly permitted 
to do so by the laws of that state and then, as stated, only on the 
terms imposed by the state. 


Interstate Commerce.—lIf this were all, the matter would be 
simple. In practice, under the comity existing between the states, 
a corporation of one state is admitted to do business in every other 
state in the Union, and the rights of a foreign’ corporation and the 
requirements imposed upon it in any particular state may be easily 
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and definitely determined by reference to the laws of that state. A 
complication is caused, however, by the provision of the United 
States Constitution reserving to the federal government the sole right 
to regulate interstate commerce. Accordingly, while a foreign cor- 
poration may do an intrastate business in a state not its home 
state only in accordance with the regulations imposed by that state, 
it may in the course of interstate business go into this same outside 
state, and so long as its business is wholly interstate in its character, 
need not comply with the laws of that other state regulating the activi- 
ties of foreign corporations. The federal government may impose 
such reasonable regulations as it pleases upon interstate commerce— 
the states may not regulate interstate commerce or impede it in any 
way. 

No state is permitted to lay restrictions or assess taxes upon transac- 
tions which are interstate in character. Within the respective states, how- 
ever, the case is far different; each is supreme unto itself. For business 
transacted within the state, not interstate in nature, the ease and freedom 
of interstate buying and selling, contracting and delivering tun squarely 
against the hard barriers of state restriction. Indeed the very right to 
transact any business, even to make an enforceable contract is in many 


instances specifically denied a foreign corporation unless and until it 
shall have obtained a certificate of authority.* 


Supreme Court Rulings as to Interstate Commerce.—As 
stated by the Supreme Court of the United States, ‘It is the estab- 
lished rule of this court that a state may not, in any form or under 
any guise, directly burden the prosecution of interstate commerce.” ? 

In an earlier case, referred to in the case just quoted from as 
one “often referred to and never qualified by any subsequent de- 
cision,” it was said: 

To carry on interstate commerce is not a franchise or a privilege 
granted by the State; it is a right which every citizen of the United States 
is entitled to exercise under the Constitution and laws of the United 
States; and the accession of mere corporate facilities, as a matter of con- 
venience in carrying on their business, cannot have the effect of depriving 


them of such right, unless Congress should see fit to interpose some con- 
trary regulation on the subject.® 


And again in a forceful statement the same doctrine is enunciated : 


No state can levy a tax on interstate commerce in any form, whether 


1 Haring, Corporations Doing Business in Other States, pp. 15, 16. 
2Tnt. Texthook ‘Co. #7. Pigg, 217°U. Sioa 12: 
® Crutcher v. Kentucky, 141 U. S. 47, 56. 
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by way of duties laid on the transportation of the subjects of that com- 
merce, or on the receipts derived from that transportation, or on the 
occupation or business of carrying it on.* 


State Requirements as to Foreign Corporations.—The re- 
quirements and restrictions imposed by the various states upon for- 
eign corporations vary widely in their character. As stated by a 
recent writer: > 


Some states offer conditions more favorable to foreign corporations 
doing business within their borders than to domestic corporations doing 
similar business; the majority permit foreign corporations to domesticate 
and do business on terms identical with those imposed on domestic cor- 
porations ; several deliberately exact heavier tolls on the foreign corpora- 
tion or impose additional requirements which serve as penalties on the 
entrant. So long as a state does not technically “impede interstate com- 
merce,” it may legislate in this respect as it pleases: the foreign corpora- 
tion cannot lawfully do business within a state without authority, the state 
being allowed to hedge its permit with such fees and such conditions as 
suit its own interest. 


Usually the state requirements as to admission of foreign cor- 
porations involve a (“certificate of authority” )to be obtained from 
the state officials after the filing of prescribed reports and applications 
and the payment of varying fees and taxes. In perhaps a majority 
of the states the annual levy is light—in many of them but $25 a 
year regardless of the size of the corporation. In others the annual 
assessment varies with the capital stock of the corporation, or the 
volume of its business, but even in such cases the fees are not usually 
so large as to be a serious burden. In other states the exaction is 
more onerous and its avoidance—where not legitimately imposed—a 
matter of considerable importance. The reports required are fre- 
quently detailed and troublesome. 


Attitude of the States toward Foreign Corporations.—All 
this would still be simple enough if there were a clean-cut line of 
demarcation between inter- and intrastate commerce. Unfortunately 
there is not, judicial decision being frequently required to determine 
the nature of particular transactions and activities. And in many 
states every activity of a foreign corporation not formally admitted 
to the state is watched with jealous eye to determine whether the 
business transacted is inter- or intrastate. And far more serious in 


4 Ficklen v. Shelby County, 145 U. S. 1 


6 Haring, Corporations Doing Business in Other States, pp. 13, 14. 
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many states than the reports and annual levy are the penalties imposed 
where a corporation, supposing its business to be interstate, finds that 
it has inadvertently subjected itself to state requirements. In some 
states a direct penalty, as a fine, is imposed in such case, but in many 
states the offending corporation cannot enforce its contracts in the 
courts—whereupon it is bound but the other party is not and heavy 
loss may result.® In one case the deed to real estate given to a foreign 
corporation was held void with the resulting losses running far up 
into the thousands.? In other cases partnership liability has been 
imposed upon foreign corporations doing business in the state with- 
out authority, resulting in involvement and heavy losses—in one 
instance amounting to approximately $150,000.° 


Interstate Commerce as Distinguished from Doing Business 
in the State—Under such conditions it becomes of very great 
importance at times to determine whether business extending into 
other states is interstate or intrastate—whether the requirements of 
these other states regulating foreign corporations doing business in 
the state must be complied with, or may safely be ignored. 

In deciding whether any particular transaction or activity must 
be classified as interstate or intrastate commerce the circumstances 
of the case must be taken into consideration, and if the matter is 
one involving material values, counsel skilled in the intricacies of the 
subject will, of course, be retained. All that can be done in a work 
of general nature is to point out very briefly the underlying principles. 

The essential feature of interstate commerce, as stated in a leading 
case,” is “importation into one state from another.” This “is the | 
indispensable element, the test of interstate commerce; and every 
negotiation, contract, trade and dealing between citizens of different 
states, which contemplates and causes such importation, whether 
it be of goods, persons, or information, is a transaction of interstate 
commerce.” 

While this is true, in connection with this interstate commerce 
and in facilitation of it, the corporation may very easily step beyond 
the bounds of interstate commerce and render itself amenable to the 


® For examples see Philips Co. v. Everett, 262 Fed. 341, where a loss from this cause 
of over $30,000 was sustained; also Loomis v. People Const. Co., 211 Fed. 453, and 
Andrews Co. v, Colonial Theatre Co., 283 Fed. 471, both involving heavy losses because of 
the plaintiffs’ inability to enforce their contracts ii the courts. 

7 Mundy v. Wisconsin Trust Co., 252 U. S. 499. 

8 Equitable Trust Co. v. Central Trust Co., 239 S. W. 171. 

® Butler Bros. Shoe Co. v. U. S. Rubber Co., 156 Fed. 1, 17, quoted in Int. Textbook 
Co. wv. Pigg; 217° Ur?S. br, -t07: 
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state laws regulating foreign corporations doing business in the state. 

In the case quoted from above,!° involving the sale of goods 
through agents in states outside the corporation’s home state, the 
limits within which such trading is interstate commerce and not doing 
business within the state are more clearly laid down: 


A foreign corporation which has no warehouse, office or place of busi- 
ness, and which neither incurs nor pays any of the expenses of receiving, 
handling, storing or selling its goods in a state to which it consigns them 
to its factor, who conducts all the business there, assumes and pays all the 
expenses of receiving, selling, handling and storing the goods, is not doing 
business in the latter state within the true meaning of the statutes rela- 
tive to the admission of foreign corporations. 


Also business may ordinarily be carried on by means of traveling 
salesmen, or by mail, and be within the limits of interstate commerce. 


_A corporation, wherever domiciled, has the right to send its salesmen 
into any state for solicitation of business (with orders subject to valida- 
tion at the home office), or it may seek business through the mails. 
Delivery of the corresponding goods may be made by shipment from an 
out-of-state point. Contracts thus made are lawful; their terms may be 
enforced through the courts. The entire transaction when of this char- 
acter is thoroughly interstate. Authority to do such business need not be 
obtained from individual states, nor may any one of them lay a fee-collect- 
ing hand on the profits of the transaction. 

Should such a corporation, on the other hand, open a local office within 
the state for convenience of covering the territory, its act approaches the 
deadline of danger. Each case must be judged from the facts involved— 
a rule exceedingly indefinite and yet the only one that has been formu- 
lated. 


Ordinarily a single transaction in a state does not constitute 
“doing business in the state,” or require the taking out of a certificate 
of authority. Thus in an early case it was held that “to require such 
a certificate as a prerequisite to the doing of a single act of business 
when there was no purpose to do any other business or have a place 
of business in the state, would be unreasonable and incongruous.” 

Or, as held in a New York case, where the defendant foreign 
corporation with no intention of opening up a business in the state 
had sold a single cargo of coal in the City of New York through a 
resident representative, the court held that “to be doing business 


10 Butler Bros. Shoe Co. v. U. S. Rubber Co., 156 Fed. 1, 2, 3. 
11 Haring, Corporations Doing Business in Other States, p. 16, 
12 Cooper Mfg. Co. v. Ferguson, 113 U. S. 727, 734, quoted in Int. Textbook Co. w 
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in this state implies corporate continuity of conduct in that respect ; 
such as might be evidenced by the investment of capital here, with 
the maintenance of an office for the transaction of its business, and 
those incidental circumstances which attest the corporate intent to 
avail itself of the privilege to carry on a business.” 8 

Even here the nature of the single transaction must be given 
careful consideration, for the single act may be and not infrequently 
is of such a nature as to “attest the corporate intent to avail itself of 
the privilege to carry on a business,” and subject the corporation to 
the requirements of the state. 


Avoiding State Requirements.—When the business carried 
on by a corporation covers many states, the avoidance of the fees, 
reports and other requirements imposed on foreign corporations by 
the various states is a matter of considerable importance, and if the 
business can be conducted under such conditions or in such a way as 
to class it as interstate commerce, and thereby keep it free from 
state control, such avoidance of state regulation is advantageous and 
legitimate. : 

As stated earlier in the chapter, the appointment of independent 
agents on a strictly commission business to conduct the business in 
the various outside states is usually effective, provided the agents 
really are independent. 

Or the solicitation of orders by salesmen, these orders subject to 
acceptance by the home office and the accepted orders filled from 
without the state, is also under ordinary circumstances effective. 

Or a purely mail-order business is not considered doing business 
in the state and does not subject the corporation conducting it to the 
requirements imposed upon foreign corporations. 

When the business is of such a nature that it cannot be carried 
on, or it is not desirable to carry it on by any of these methods, 
small subsidiary corporations may be organized in the various states 
in which important business is to be carried on and these corpora- 
tions, organized on such a basis that the state requirements as to 
fees, reports and other matters of the kind are reduced to a minimum, 
operate thereafter each in its own state as a domestic corporation. 
These subsidiaries may, if desired, operate in other states, which do 


13 Penn, Collieries Co. v. McKeever, 183 N. Y. 98, 102, 102; see also Int. Fuel & 
Iron Corp. v. Donner Steel Co., 242 N. Y. 224. 
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not justify the organization of subsidiaries, as foreign corporations.'4 

In some cases a combination of these methods may be found 
advantageous, in some states the corporation doing business as an 
authorized foreign corporation, in other states acting through agents, 
and elsewhere perhaps organizing subsidiary corporations, all depend- 
ing upon the laws and conditions affecting foreign corporations in 
the different states in which operations must be carried on. 

In many cases it will be found preferable in every way for the 
corporation itself to comply with the requirements of the various 
outside states in which it does business, and to operate in these 
states as a foreign corporation. 


14 Cannon Mfg. Co. v. Cudahy Packing Co., 267 U. S. 333. 


CHAPTER 81 
FIRST MEETING OF STOCKHOLDERS 


Procedure for Organization of Corporation.—In a great 
majority of the states, procedure for the organization of a corporation 
is uniform as to its main features. First, the charter is prepared 
and is executed by the incorporators; next, this duly executed charter, 
accompanied by the proper fees, is filed or recorded with prescribed 
officials ; following this the meeting of incorporators is held, by-laws 
adopted, directors elected, and such other action taken as may be 
necessary. The directors then meet, elect the officers of the corpora- 
tion, and its organization is complete. 

In some states, however, as in Maine, this procedure is practically 
reversed, the election of directors and officers and adoption of by-laws 
preceding the filing of the charter. In other words, the by-laws are 
adopted and directors and officers elected before the corporation has 
any legal existence. The arrangement seems somewhat illogical, but 
is prescribed by the statutes of certain states and in them must be 
followed. It merely amounts to a preliminary determination of these 
details, of no force unless the charter application is allowed, but 
then becoming automatically effective and binding on the new corpora- 
tion. This variation of the usual procedure is found in Maine, Mas- 
sachusetts, Vermont, Michigan and some other states. In these states 
the first meeting of stockholders loses most of its importance and the 
proceedings outlined in the present chapter must be modified to meet 
the conditions. 

Also, in a number of states the usual procedure for the organiza- 
tion of a corporation is modified by the designation of the first board 
of directors in the charter. This also lessens the importance of the 
first meeting of stockholders by just that much—a board of directors 
is already in existence and usually has more or less power to adopt 
by-laws. Under such circumstances the usual first meeting of stock- 
holders might be postponed until the time for the first annual meeting 
of stockholders. Ordinarily, however, the first meeting of stock- 
holders will be held as a part of the organization procedure and then 
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it will usually, in its general features, follow the procedure outlined 
in the present chapter. 


Time and Place of First Meeting.—In some states the statutes 
prescribe time limits for the first meeting of stockholders, or provide 
that certain things to be done by the stockholders must have been 
done within a specified time, the effect in either case being to fix, 
within fairly definite limits, the time of the stockholders’ first 
meeting. Thus in Louisiana, if the directors are not designated by 
the charter, the stockholders must meet within thirty days after 
the grant of the charter; in Idaho, North Dakota and some other 
states, by-laws must be adopted within a month after filing the ar- 
ticles of incorporation. In most of the states, however, and es- 
pecially in those states where directors are appointed by the charter 
and in those other states where most of the business usually trans- 
acted at the first meeting of stockholders is carried through before 
the charter application is made, the time of the first meeting of 
stockholders is at the discretion of those interested and may be 
held at their convenience. As a matter of good practice the meeting 
should be held as soon after the allowance of the charter as the 
conditions will permit. 

The usual and proper place for the first meeting of stockholders 
is in the principal office of the corporation within its home state. 
It is necessary to the validity of this meeting that it be held some- 
where within the home state unless meetings outside the state are 
specifically authorized by statute, the charter, or by by-laws enacted 
under statutory authority. 

Some few states, as Delaware, permit the first meeting for the 
election of directors “at which meeting any business may be trans- 
acted” to be held at any place “within or without this state fixed by 
a majority of the incorporators in a writing signed by them.” * 


Who May Call and Participate in the First Meeting.—In the 
absence of some special statutory or charter authorization, the in- 
corporators or their proxies are the only persons entitled to act at 
this time. Their power to call the first meeting and to act thereat 
for the corporation is derived from the recognition and express 
authorization given them by statute. Thus in Delaware the statutes 
provide that the first meeting of every corporation “shall be called 


1 Gen. Corp. Law, sec. 30, as amended by L. 1927. 
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by a notice signed by a majority of the incorporators named in the 
certificate of incorporation designating the time and place of the 
meeting,’ ? and further provide that “until the directors are elected, 
the signers of the certificate of incorporation shall have the direction 
of the affairs and of the organization of the corporation, and may 
take such steps as are proper to obtain the necessary subscriptions 
to stock and to perfect the organization of the corporation.” * 

At the first meeting of stockholders, if the incorporators’ sub- 
scriptions are set forth in the charter itself, each incorporator votes 
at the first meeting in accordance with his subscription, one vote 
for each share of stock subscribed for in the charter. In those states 
where the first meeting is held before the charter is granted, each 
incorporator is usually entitled to but one vote in the organization 
meeting. 

There may be numerous subscribers to the stock of the new 
corporation who are not named in the charter, but these subscribers 
ordinarily are not yet stockholders of the corporation, and do not 
become stockholders and are not entitled to any participation in its 
affairs until after express acceptance of their subscriptions by the 
corporation. 

In some states, however, this general statement as to the re- 
spective status of incorporators and subscribers to stock does not 
hold, the statutes expressly providing that the subscribers to stock 
shall act as stockholders at the first meeting. Thus in Ohio and 
Oregon and some other states where this rule prevails, the incor- 
porators must open books for subscriptions to stock and as soon 
as all, or a specified proportion of the stock of their company is 
subscribed, notify the subscribers of the time and place of the first 
meeting of stockholders. In this meeting the incorporators, unless 
they are also subscribers to stock, do not participate save, by virtue 
of statutory provision, as inspectors of election. All other matters 
are in the purvey of the subscribers to stock, who constitute and 
conduct the meeting. The incorporators must in these states also 
fix the time and place of the first meeting of directors, this com- 
pleting their duties as the incorporators of the company. | 

In all cases the statutes in regard to the calling and conduct of 


2 Gen. Corp. Law, sec. 11, as amended by L. 1927. 
%Tbid., sec. 8 
4 Page’s Ohio Ann. Gen. Code, sec. 8637. 
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the first meeting of stockholders must be consulted, as there are, 
as indicated, wide variations in practice in different states, 


Method of Assembling First Meeting.—Where the number of 
incorporators is small, the first meeting is most conveniently as- 
sembled by means of a written call and waiver of notice which 
must be signed by all the incorporators.®> This call and waiver fixes 
the time and place of meeting, and should also specify the business 
to be transacted thereat, though, by reason of all the interested 
parties signing, so much particularity is not necessary as in the call 
for the usual special meeting. A blanket phrase consenting to the 
transaction of any and all business brought before the meeting is 
in this case allowable and authoritative. 

Such a call and waiver need not be issued or signed at any definite 
time before the meeting, as it is a waiver of all statutory require- 
ments of notice. It must though, to be effective, be signed by every 
incorporator at or before the time of meeting. If it is not, a meeting 
held pursuant thereto is not legally called, and its proceedings are 
liable to be set aside. Often the call and waiver is signed when the 
parties assemble for the meeting. A meeting assembled by means of 
a call and waiver duly signed by all those entitled to be present, 
is 1f properly conducted, legal in any state. 

Where for any reason the call and waiver of notice cannot be 
used, any form or method of procedure prescribed by the statutes 
for the ‘assembling of the first meeting should be followed to the 
letter, If no method is prescribed by the statutes, it will be neces- 
sary for at least a majority of the incorporators to unite in a call for 
the first meeting. This call must fix the time, place, and business 
to be transacted at the meeting, and due notice thereof must be served 
on all the incorporators who have not signed the call. The time of 
notice must be sufficient to permit all the incorporators to be con- 
veniently present, and the business to be transacted should be set 
forth in detail. The meeting is practically nothing more than a 
special meeting of stockholders, and in the absence of statutory pre- 
scription, its call and notice should follow the general rules in regard 


to notice for special meetings.’ 


5 See Form 128. 
6 Braintree, etc. Co. v. se 146 Mass. 482; Holcombe ef al. v. Trenton White 
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“ 


Matters to be Considered at First Meeting.—The first meet- 
ing of stockholders is in most of the states an organiza- 
tion meeting. The corporation has been authorized or brought into 
being by the allowance of its charter, but it lacks the operating 
mechanism—it must be “organized.” In most states the first usual 
step is the acceptance of the charter, followed by the adoption of 
by-laws, the election of directors, and then any special matters 
requiring attention, such as the exchange of stock for property re- 
quired for the purposes of the particular corporation. 


Minutes of First Meeting.—The first meeting of stockholders, 
and the first meeting of directors as well, are usually of the cut-and- 
dried order. In most cases the incorporation is undertaken for a 
specific purpose and usually by certain people, who have already 
settled among themselves just how the corporation is to be organ- 
ized in all main details. The organization meetings under’ such 
conditions are merely a formal execution of prearranged plans. It 
is, therefore, customary to have the minutes of these first meetings 
written out in advance and often with much particularity... When 
this is done the minutes serve as a guide or statement of proceedings 
for the meeting and, as stated below, are followed in its conduct. 
The advantages of this are found in the orderly procedure thereby 
outlined, the better presentation of the matters to be considered, 
and the inclusion of all matters that ought to be considered. If 
- anything occurs at or during the time of the meeting to mpdify the 
minutes as already written, the necessary changes are quickly made 
on the prepared draft by erasure or interlineation, and are incor- 
porated in the minutes in proper shape when these are entered 
in the minute book. 


Conduct of First Meeting.—The manner of conducting the 
first meeting varies widely with the conditions. Usually, as stated, 
a draft of the minutes is prepared prior to the meeting. In certain 
cases, where everything is settled in advance and is to be kept in 
the precise shape determined upon, the entire minutes are written 
up in final shape before the time of meeting. Then the attorney, 
or other party having the incorporation in hand, after the due as- 
sembling of the incorporators, reads to them these cut-and-dried 
minutes as the proceedings of the meeting. With the assent of those 


8 See Form 127. 


Ch. 81] FIRST MEETING OF STOCKHOLDERS 743 


present, or in the absence of express objection, the minutes so 
presented are declared to be the minutes of the meeting, which is 
thereupon adjourned. The minutes are then inserted in the minute 
book, or are transcribed if necessary, are signed by the parties 
respectively mentioned in the minutes as the presiding officer and 
secretary, and the matter is closed. The directors’ meeting is con- 
ducted in the same perfunctory manner and with the same precision 
of result. 

This method, though informal and irregular, cannot be said 
to be illegal or even improper. The presence of all the parties in 
interest and their assent and active participation, estop them from 
objecting to the proceedings, and no one else has the right to object. 
It is needless to say, however, that where this method is employed 
the incorporators are frequently dummies, who after the completion 
of the organization make way for the real parties in interest. 

When the exact proceedings of the minutes are to be carried 
out but the attorney in charge does not wish it to be so purely per- 
functory, the minutes are read and the parties named therein go 
through the indicated motions. Thus, if the minutes state that the 
charter is presented by the president, or chairman, a copy of the 
charter will be handed the party named in the minutes as the pre- 
siding officer, and the statement of the minutes verified by its due 
presentation to the meeting. Likewise the parties named as making 
and seconding motions will be asked if they make and second such 
motions, their ready assent usually verifying the predictions of the 
minutes to a nicety. Also, as each motion is reached in the reading, 
the meeting will be asked if it favors such motion, the assent of the 
meeting usually being readily obtained. Such a meeting is less 
of a legal fiction than the meeting conducted entirely by the reading 
of the minutes, and is to be preferred. 

Where the real parties in interest participate in the first meet- 
ing the proceedings are not usually as perfunctory as those just 
- described. The minutes then serve more as a detailed order of 
business, and are varied as the needs of the occasion seem to indi- 
cate. The presiding officer really presides, the secretary performs 
his functions, motions are made, the necessary elections actually 
take place, discussions are in order if the necessity arises, and, in 
short, the assemblage is a meeting intelligently acting, and not a 


— 
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collection of dummies useful mainly as pegs upon which to hang the 
prescribed proceedings. 


Opening the First Meeting.—In the comments which follow, 
it has been taken for granted that the first meeting of stockholders 
is in the hands of, those in interest and that its actions are really 
taken. 

At the duly appointed time and place, those entitled to participate, 
or a majority of them, having assembled, some one present calls 
the meeting to order, and in the absence of objection thereto, calls 
on some other person present to take the chair. If there is any 
objection to the appointee, or to the selection of a chairman by 
appointment, the party calling the meeting to order should let the 
matter be decided by vote. The chairman so selected, as soon as 
his appointment or election is announced, takes charge of the meet- 
ing, and if there is no objection thereto, appoints some one present 
to act as secretary. If there should be any objection to the chair- 
man’s appointment of a secretary, the matter must. be settled by 
vote. The secretary, as soon as appointed or elected, will note the 
names of those present and ask for the proxies of any entitled to 
attend who are not present in person. It is always desirable to 
have all the parties who have a right to participate represented at 
this first meeting in person or by proxy, though a majority in in- 
terest can legally act if the meeting is properly assembled. 

The next step is to show that the meeting has been properly 
called. This is a matter for the secretary. If it has been assembled 
by call and waiver signed by all the incorporators, this call and 
waiver should be produced, be given to the secretary—if not already 
in his possession—and be ordered entered on the minutes of the 
meeting. If called by publication, the affidavit of the publisher, or 
copies of the newspapers in which the notice appeared are usually 
sufficient. If called by notice served personally or by mail, a copy 
of the notice should be presented accompanied by a certificate of the 
party by whom it was served that such service was duly effected. . 
{f the meeting was assembled in any other way, the procedure and 


the evidence should be laid before those present and appear in the 
minutes. 


Acceptance of Charter.—The chairman or secretary should 
now produce a copy of the certificate of incorporation, and report 
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the fact and date of its allowance, its filing in the office or offices 
required by the statutes, and the payment of the required fees. It 
is not essential that this copy of the charter be certified by the sec- 
retary of state, though such certified copy is customarily procured 
and is generally more satisfactory than an uncertified copy. 

When the charter is presented a motion is in order that the 
certificate of incorporation as presented be accepted and spread 
upon the minutes as a part of the record of the meeting. This for- 
mal acceptance is customary but not essential, as the organization 
of the corporation under the charter is in itself an acceptance of 
that instrument. The charter is entered preferably on the first 
pages of the minute book, followed by the by-laws, with the minutes 
of the meeting coming next. Any other instruments that are made 
part of the record then follow the minutes proper, each important 
instrument starting a new page. So arranged, these instruments 
are much more easily found and referred to than they would be 
if incorporated and buried in the body of the minutes. Also, the 
minutes themselves are clearer and more intelligible if not broken 
up by the interjection of the lengthy instruments sometimes spread 
upon the minutes. The legal effect of the entry of these instru- 
ments in the way indicated is exactly the same as if they appeared 
in the context. The minutes should, of course, note in the proper 
place the action on each instrument spread upon the minutes and 
refer to the page or pages of the minute book on which it is en- 
tered. 


Adoption of By-Laws.—In some few states, as Kentucky, 
Illinois, and also in the District of Columbia, the directors are, by 
statute, given exclusive power to adopt by-laws. In such case the 
consideration of by-laws at the first meeting of stockholders is, of 
course, omitted. Usually, however, the adoption of by-laws is the 
exclusive prerogative of the stockholders, or is primarily their func- 
tion, and in such case the adoption of by-laws is ordinarily the next 
matter before the meeting. 

The by-laws of the new corporation are usually prepared in 
advance of the first meeting, and have been fully considered by 
those interested.® At the time of the meeting, they are presented, 
read article by article by the secretary or by such other person 


9 See Ch. 8, “Preparation of By-Laws.” 
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present as may be designated by the presiding officer, and adopted 
as a whole. At times each article will be adopted as read, followed 
by the adoption of the by-laws as a whole, though this is not a neces- 
sary formality. 

If serious objection is offered to any of the by-law provisions, 
such objection will be taken under consideration by the meeting 
and any proposed modifications settled by formal action. As the 
time at this first meeting is, however, usually fully occupied with 
routine procedure, such matters cannot be given the consideration 
they deserve. Any objections or suggestions in regard to the by- 
laws should, therefore, be discussed and, if possible, settled before the 
meeting. 

Where the by-laws have been fully considered by the interested 
parties in advance of the meeting and all are familiar with their 
provisions, the reading of the by-laws may, either by unanimous 
consent, or by formal motion, be dispensed with and the by-laws 
adopted as presented and as a whole. The legal effect of such adop- 
tion is the same as by more formal procedure, and the plan is one 
followed in the organization of many of the great corporations 
of the country. It is not, however, to be recommended for the smaller 
corporations. For them the reading of the by-laws before adoption 
is the safer plan, preventing disagreement later as to just what 
was adopted. 

Usually the resolution by which the by-laws are adopted closes 
with a clause directing their entry in the book of minutes immediately 
following the certificate of incorporation. 

By-laws are effective as soon as adopted, unless otherwise 
specifically stated in the by-laws themselves or in the adopting motion 
or resolution, and if immediately effective, the subsequent proceed- 
ings of the meeting are conducted under their provisions. 


Election of Directors.—In most of the states the election of 
directors follows the adoption of the by-laws, such election being 
the only method by which the directors may be properly designated 
and empowered. In New York and in some other states, however, 
the directors for the first corporate year or other specified term 
are named in the charter and in some of these states the directors 
so appointed have certain powers as to adoption of by-laws. In such 
ease no action in regard to the directors is necessary at the first 
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stockholders’ meeting, and, as already stated, the first meeting loses 
much of its importance, the board being already in existence with 
power to make by-laws and to take up and manage the affairs of 
the corporation. A prompt first meeting of stockholders is, how- 
ever, still advisable, as otherwise the board may perhaps take action 
which is better taken by the stockholders. 

Where directors are to be elected at the first meeting of stock- 
holders, any statutory directions must be followed exactly and the 
minutes should show in detail that this has been done. In the absence 
of statutory provisions, an election by ballot, conducted by tellers 
appointed by the presiding officer, is legal and proper. In such 
case the meeting is the judge of the qualifications of voters, and 
each incorporator or other participant votes according to the num- 
ber of shares of stock subscribed for by him. If an agreement 
exists as to the parties to be elected as directors, these parties might 
be nominated by the meeting, and the secretary by motion be in- 
structed to cast the vote of the meeting for the parties so nomi- 
nated. 

In all cases the statutes should be consulted to discover any 
variation from the usual procedure. Thus in Illinois the directors 
designated in the charter must be elected by the stockholders at 
their first meeting,!° and in Louisiana directors may either be desig- 
nated by the charter or be elected at the first meeting of stock- 
holders as the incorporators may prefer." 


Exchange of Stock for Property.—The board of directors is 
the proper and final authority to conclude an exchange of stock for 
property. Where, however, as is often the case, an important 
proportion, or possibly all the stock of the corporation is to be issued 
in payment for some particular property, it is customary and ad- 
visable to have the proposed purchase sanctioned and authorized 
by express action of the stockholders. Such action, if unanimous, 
commits all the stockholders to the purchase, and estops the par- 
ticipants from later objection to the transaction. The incorporators 
also usually specifically approve the price at which the property is 
taken over. This is a desirable precaution.’ 

The proposal for exchange of stock for property is usually 

10 Smith-Hurd Ill. Rev. Statutes, Ch. 32, sec. 5. 


11 Marr’s Ann. Stat. of Louisiana, sec. 1426. 
22 McBryan v. Elevator Co., 130 Mich. 111. 
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presented to the meeting, read, discussed if desired, and then a reso- 
lution passed approving the proposed purchase, referring it to the 
directors and instructing them to consummate the same. 


Other Business.—Usually there will be other business to come 
before the stockholders at this first meeting, depending upon the 
conditions surrounding the particular corporation. In some states, 
specific action is required of the stockholders by the statutes. If 
there is any action to be taken by the directors in which there is 
doubt of their power, or in which some advantage is to be gained by 
an authorization from the stockholders, the necessary action should 
be taken at this time. Beyond this it is not advisable for the stock- 
holders to go. All matters of general management are in the hands 
of the board, and any uncalled-for action in regard thereto on the 
part of the stockholders can have no advantageous results and may 
embarrass the proper action of the board. 


CHAPTER 82 
FIRST MEETING OF DIRECTORS 


Conditions Prior to First Meeting.—When the directors of a 
corporation have been designated, either by charter appointment, or 
by election by incorporators or stockholders, one of the major steps 
in organization has been taken. The managers of the new corpora- 
tion have been secured. It still, however, lacks executive officers 
to carry out the decisions and instructions of the management, and 
many other less important, though very necessary, operating details 
must be arranged. All these matters are usually provided for in 
greater or less detail at the first meeting of directors. 


Calling the Meeting.—In most of the states the directors 
of a new corporation are elected at the first meeting of stockholders, 
and, of necessity, the first board meeting is held subsequent thereto, 
Even in those states where the directors are designated in the 
charter, and they might, therefore, meet before the first meeting of 
stockholders is held, it is the general practice for the meeting of 
stockholders to come first. 

The stockholders at their first meeting usually adopt by-laws. 
The board in its first meeting has, therefore, the guidance of these 
by-laws so far as they apply. As the first meeting of the board is 
not a regular meeting, it is governed by the by-law provisions re- 
lating to special meetings, except as variations are made necessary 
by statute or by the unorganized condition of the board at this 
time. 

No secretary having as yet been elected, the meeting cannot 
be assembled as it otherwise might, but may be brought together 
by a call signed by a majority of the members of the board, such 
call, followed by notice, being in its general form similar to the usual 
call for special meetings and complying in every way with its 
requisites. Or, as is usually done, the first directors’ meeting may 
be assembled by a written call and waiver of notice signed by every 


1 See Forms 172, 173. 
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member of the board at or before the time of the meeting.” Sig- 
natures affixed after the time of the meeting have been held non- 
effective.? 

In some few states as in Ohio, Virginia, Wisconsin and Michi- 
gan, the statutes provide that the time and place of the first meeting 
of directors shall be fixed by the incorporators and be notified by 
them to the directors. 


Time, Place and Purposes of First Meeting.—The call and 
notice, or call and waiver, as the case may be, should specify the 
time and the place of meeting, and give in detail the various matters 
to be considered and acted upon. If offices or definite headquarters 
for the new corporation have been selected or designated, the meet- 
ing of the directors will naturally be called for that place; if not, 
any convenient place is proper. Often the office of the attorney in 
charge of the incorporation is chosen. All the directors agreeing, 
their first meeting may be held either within or without the state. 

The most important matters for consideration at the first meet- 
ing of directors are the election of officers, the issuance of stock 
for property—where this is to be done—and the authorization of such 
other things as may be necessary to the commencement of business. 
In some few states the directors must adopt by-laws. In other states 
they may adopt by-laws if they deem it necessary, in harmony 
with, or subject to those adopted by the stockholders. 

A blanket provision permitting the transaction of any and all 
business pertaining to the affairs of the corporation should be in- 
cluded in the call and waiver for the directors’ first meeting. Signed 
by the entire membership of the board this provision is effectual 
and permits action on any corporate matters that may come up for 
consideration. At times this latitude of action is of considerable 
advantage. 


Conduct of Directors’ First Meeting.—As in the case of the 
stockholders’ first meeting, the proceedings of the first meeting of 
directors may usually be anticipated and minutes be prepared in ad- 
vance with considerable accuracy. Occasionally in such case the 
minutes are prepared in permanent form, and the proceedings con- 
ducted in accordance by a mere reading of these minutes—their 


2See Form 169. 
8 See Ch. 25, ‘‘Meetings- of Directors.” 
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adoption as the minutes of the meeting being signified by silent ac- 
quiescence, by express assent, or by a more particularized assent on 
each important point as the reading progresses. Usually, however, 
the prepared minutes are used more as memoranda, the meeting 
going through the motions, at least, of transacting the outlined 
business. 

It is hardly necessary to say, that cut-and-dried minutes should 
not be prepared or used where there is any probability of a differ- 
ence of opinion in the board. Courtesy would forbid, even if there 
were a decided majority in favor of the outlined action. Also in 
any such case, speaking generally, it would be neither politic nor 
advisable to ignore so openly the consideration and deliberation 
which should characterize board action. 


Opening the First Meeting of Directors—When the board 
assembles in its first meeting, it is unorganized and must, there- 
fore, be called to order by some one of its members, who, on his 
own volition or at the request of other members, takes the initiative. 
This member merely calls the meeting to order, and, in the absence 
of objection, names a temporary chairman, or presides until a tem- 
porary chairman is appointed or elected. The temporary secretary 
is then appointed or elected, and the temporary organization of the 
board is complete. 

The call and notice, or call and waiver, or other authorization 
under which the board has assembled, should then be presented, and 
if it appears that the meeting has been duly assembled, the evidence 
thereof should be ordered entered on the minutes. In the absence 
of objection this might be so ordered by the presiding officer, other- 
wise by formal action. As the meeting is a special meeting, it is 
important that it shall have been properly called and that due record 
be made of this fact. 

A roll-call or its equivalent, the recording of those present by 
the secretary, completes the opening formalities and the meeting 
is ready for business. 


Adoption of By-Laws.—In those few states where the exclu- 
sive power to adopt by-laws is vested in the directors the adoption 
of by-laws would usually come next, the adopted by-laws going 
into immediate effect and controlling the subsequent proceedings of 
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the meeting. Where directors do not have exclusive power over 
the by-laws, but nevertheless have some power in this direction, 
they might at this point adopt the by-laws needed for the guidance 
of the meeting, election of officers, etc., if these have not been adopted 
at the first meeting of stockholders; but if otherwise, would usually 
let the matter of by-laws run over until the more obvious and 
immediately necessary business of the meeting was completed. 


Election of Officers.—If, as is customary, the officers of the 
corporation are to be elected by the board, their election is the first 
usual business before the meeting. The by-laws already adopted 
by the stockholders, or by the directors themselves, almost invariably 
designate the officers to be elected and the manner of their election, 
and these requirements should be strictly followed. Generally the 
election is by ballot. Candidates for the various offices might be 
severally nominated with due second for each, but when, as is usu- 
ally the case, incumbents for all the offices have been agreed upon 
in advance, formal nominations are dispensed with and the details of 
election are taken up at once. Where all are agreed as to the parties 
to be elected to the different offices, a motion is frequently passed 
instructing the secretary to cast the single ballot of the meeting 
for the recited list of officers. This is proper and at times con- 
venient. 

If the election is to be carried out in detail, the presiding officer, 
will, in the absence of objection, appoint tellers. The members of 
the board then prepare their respective ballots and the tellers collect 
and count these ballots and announce the results. Each officer may 
be balloted for separately, or, as is usually the case, one ballot be 
made to serve for all the officers. 

Immediately after the election, the newly elected president and 
secretary, if present, take charge of the meeting and assume their 
respective official duties. If, however, these officials-elect are absent, 
or if anything ‘prevents their immediate assumption of their duties, 
the temporary officers will continue to act until the close of the 
meeting or until the permanent officers sooner take charge. If the 
secretary is required to be sworn, as in New Jersey, he should com- 
ply with this requirement before undertaking to act in his official 
capacity, though his failure so to do would not vitiate his records, nor 
affect in any way the legality of the meeting. 
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Adoption of Stock Certificate.—The stockholders may at their 
first meeting, if they so desire, adopt a form of stock certificate, 
The matter is one, however, that is usually and better left to the 
discretion of the board. Frequently temporary certificates are 
adopted, to be replaced later by more elaborate permanent certificates. 
This is done because altered conditions may necessitate changes in 
the certificate originally adopted. The matter is, therefore, one best 
handled by the board. 

Frequently a form of stock certificate is selected and possibly 
printed or engraved before the time of the first board meeting. 
Even if this be so, the action taken should be ratified, the selected 
form should be formally adopted, and the engraved certificates as 
presented should be accepted. If the stock certificates have not 
been prepared in advance, a form of certificate should be adopted, 
and the secretary should be authorized and instructed to have the 
necessary stock certificates prepared. The resolution by which this is 
effected should also authorize the secretary to provide a seal, minute 
book, and such other corporate books and stationery as may be 
required. 

The form of corporate seal is customarily prescribed by the 
by-laws which have presumably, already been adopted by the stock- 
holders. If this is not the case the form of seal should be selected 
and adopted by the directors. 


Acceptance of Subscriptions.—Charter subscriptions made by 
the incorporators of a new company need no formal acceptance. The 
mere fact of their having executed the charter, in which their sub- 
scriptions appear, and of having participated in the organization 
meetings, obviates the necessity of acceptance. If there are other 
subscribers to the stock of the new company, these other subscrip- 
tions unless otherwise provided by statutes, require formal ac- 
ceptance. This is accomplished by resolution of the board of direc- 
tors. The acceptance of these subscriptions completes and makes 
binding the contract between the corporation and those who have 
offered to take its stock. Neither party can then recede, and the 
accepted subscribers at once become stockholders of the corpora- 
tion, entitled to all the rights of stockholders. The issue of certifi- 
cates to these subscribers does not usually take place until their 
subscriptions are fully paid, but this does not affect their rights as 
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stockholders in any way, the certificate being merely a convenient 
method of evidencing their status. If “accepted’’ subscribers do not 
fulfill the conditions of subscription, their stock may be forfeited 
when statutory authority for such procedure exists, but until such 
forfeiture takes place, their rights are in full existence.* 

The acceptance of subscriptions is followed by such action in 
regard to the payment thereof as may be necessary. If part or all 
of the subscription price of the stock were due on acceptance, the 
treasurer of the company might be empowered to collect the amounts 
due. If, as in New Jersey, thirty days’ call must be made—unless 
waived by the subscribers—hefore any part of the subscription price 
of stock can be collected, the board should either instruct the treas- 
urer to issue such call, or, as is usually done, secure a waiver of this 
condition by the subscribers and take immediate steps for the col- 
lection of the amounts then payable. 

If the corporation has been organized with the minimum amount 
of subscriptions permitted by the statutes and additional subscrip- 
tions are necessary or desired, the action taken will be governed 
entirely by the conditions of the particular corporation. In most 
cases the proper officers of the corporation would be instructed to 
offer for sale or subscription such portion of the capital stock as was 
to be sold. 


Exchange of Stock for Property.—lIf, as is almost invariably 
the case with business incorporations of the present day, a material 
portion or all of the corporate stock is to be issued in exchange 
for property, the matter is usually brought before the first meeting 
of the board by the submission of a formal written proposition for 
the exchange, accompanied by a resolution of the stockholders ap- 
proving the exchange and instructing the directors to accept the 
proposition. These matters are presented with proper explanations 
by the presiding officer, or may with entire propriety come through 
the secretary. 

Usually such a proposal calls for little discussion as the matter 
has already been fully considered. The presentation of the docu- 
ments in the case is, therefore, generally followed by a formal reso- 
lution of acceptance. This resolution should briefly recite the con- 


4See Ch. o1, “Subscription Agreements.” 
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ditions, specifically accept the proposition, and instruct the officers 
to take the necessary steps to consummate the transaction. It should 
also authorize the proper officers to issue the stock consideration 
and deliver it against the receipt of the duly assigned property for 
which it pays. 

The proposition itself is usually ordered to be spread in full 
upon the minutes. If it has already been entered in full in the 
stockholders’ minutes, the entry in the directors’ minutes would not 
be necessary, but preferably the proposition should be reserved to 
appear in the directors’ minutes in connection with the final action 
taken thereon. 


Treasurer’s Bond.—In all cases where a bond is required of the 
treasurer, the details of this bond should be submitted to the board 
and be formally approved by it before the treasurer assumes the 
active duties of his office. When the treasurer is agreed upon before 
this first meeting of the board—as is usually the case—it will be 
possible and entirely proper for him to have the details of his bond 
ready for submission at the first convenient interval in the board 
proceedings after his election. The proposed bond, if approved, 
should be formally accepted. The treasurer will then at once enter 
on his duties. At times the approval of the treasurer’s bond is left 
to the executive committee or even to the president. 


Selection of Depositary—The by-laws should already have 
provided that the funds of the corporation be deposited in some 
bank or trust company, or one or more of these institutions as may 
be necessary and as may be designated by the directors, and that 
funds deposited therein may be drawn out only by check signed 
usualiy by specified officers of the corporation. In such case it now 
devolves upon the board to designate the corporate depositary. This 
is done by means of a resolution of which a copy is furnished the 
selected institution at the time of opening the account. This copy 
should be certified by the secretary, and the names of the officers 
authorized to sign checks and the form of signature should also be 
certified to the bank. Often the banks have their own special forms 
for such resolutions of corporate depositors. In this case the reso- 
lution should conform to the bank’s requirements unless there is 
some very definite reason for doing otherwise. 
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Other Business—Adjournment.—Many matters of lesser im- 
portance but still very necessary to the welfare or the operations 
of the new corporation will be brought before the first meeting 
of directors, according to the particular conditions. Authority may 
be needed to rent and furnish suitable offices. If the company has 
been incorporated in some “outside” state, provision must be made 
for a state agent and office. Various statutory requirements must 
be fulfilled. Certain certificates and reports may need authoriza- 
tion. Details of the general business require consideration. Usually 
also the treasurer must be authorized and instructed to pay out of 
the corporate funds the organization fees and general expenses of in- 
corporation, which have, presumably, been advanced by some one or 
more of the incorporators, or other interested parties. 

If all the matters requiring attention cannot be properly com- 
pleted at this first session of the board, adjournment should be taken 
to the next day, or to some other convenient date. Such adjourned 
meeting is considered as merely a part or a continuation of the 
original meeting, and reassembles at the appointed time without 
formality and completes its work. If, on the other hand, the board 
adjourned without date, it could only be reassembled—prior to the 
next regular meeting—by the methods prescribed in the by-laws 
for the calling of special meetings. 

Matters requiring the attention of the board are usually so nu- 
merous in the first days of the corporate existence, and some of 
them are so apt to be overlooked or come up unexpectedly, that it 
is a wise precaution—even if not necessitated by business actually 
on hand—to adjourn the first meeting over a few days. Then if 
necessary, the adjourned meeting may be held. If not necessary, 
the members need not attend and the meeting will lapse, the effect 
being then exactly the same as if the board had adjourned sine die 
at the first meeting. 


CHAPTER 83 


INCORPORATING A MANUFACTURING COMPANY— 
ACCOUNTING ENTRIES 


Organization Procedure.—The organization details outlined in 
this and the following chapters are in accordance with the laws of 
the states in which the corporations are respectively incorporated. Oz 
course, an attorney will be retained when an incorporation is to be 
made, and on him rests the direct responsibility for the technical 
details; but the accountant should have at least a sufficient knowl- 
edge of the required procedure to make his record intelligent. 


Details of Organization.—The preliminary organization of the 
Rockwell Manufacturing Company, of Philadelphia, was effected 
on March 2, 1927. The company was incorporated for the manu- 
facture and sale of household furniture, witha capital stock of $100,- 
000, consisting of 1,000 shares of the par value of $100 each. The 
incorporators and the number of shares subscribed for by each are 
as follows: 


Name Address Shares Amount 
George Rockwell 657 Broad St., Philadelphia 400 $40,000 
Jane Rockwell 657 Broad St., Philadelphia 200 20,000 
Henry Lindon 1415 Market St., Philadelphia ‘300 30,000 
Thomas J. Peterson 765 Main St., Harrisburg, Pa. 100 IO, 000 


The first instalment of 10%, as required by the Pennsylvania 
law, has been paid in cash. ‘Immediately after the date of final 
organization, another payment of 50% will be due, and the balance 
will be payable one month thereafter. 


Books of Account.—After the organization has been completed 
and all requirements complied with, it is in order to make the nec- 
essary records in the books of the corporation. The particular books 
of account to be used are not prescribed by statute, except that 
either the treasurer or secretary is required to keep at the office of 
the principal place of business a book containing the names of all 
persons who are, or who within one year shall have been stock- 
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holders of such company, showing the number of shares held, when 
they became owners thereof, the amount paid in, etc." 

Regardless of the absence of specific stipulations in the law, a 
complete set of accounting books should be provided, and they must 
of course be properly kept. The opening entries for journal and 
cash book are shown on the following pages, including payment of 
the first and second subscription instalments and the customary 
expenses at the time of incorporation. Accounts with stockholders 
must be opened in the stock ledger, instalment receipts issued, and 
the stock certificate book made ready for use as soon as the instal- 
ments are completed.” — 


Journal Entries.—For opening entries, the plan that will best 
suit the case of the particular corporation should be adopted. Since 
there are only a few subscribers to stock, separate subscription and 
instalment registers are not necessary, as their names can be entered 
in the subscription and instalment accounts. 

It will be noted that the first cash was received March 2, 1927, 
the date of application for charter. Since, however, the corporation 
does not come into legal existence until the charter is granted, it 
is better to defer the opening entries until March 23, 1927, the actual 
date of organization. Entries should state all details fully, however, 
and give the dates of any payments already made. 

Because all the capital stock is subscribed at the outset and is to 
be paid for within a short period, a single Capital Stock account 
is used instead of the Capital Stock Authorized and Capital Stock 
Unissued accounts. 


First Entry: . 
March 23, 1927 
Subscriptions. . , Kis" shal tarvis/ nausce ake esate ae rtont iit DE OO s OOO 
To Capital Stock.. ae. $100, 00a 

Incorporation of the Rockwell Manufacturing Cec Company 

with a capital stock of $100,000, shares $100. Subscriptions 

as below (under date of March 2, 1927) on terms of 10% 

down, 50% on date of organization, and the balance in one 


month: 

George-Rockwell ns... 1.0: oon eaten teem A00'SnaTes 
JanetRockwells..<pa .O). GT Be yen aco. Bee 
Henrys Lindon spots. scrote st esas Ghemtehy ee ee eeEEER OO ad ce 
sEhomas® | Peterson...ac. a whiecs athe ice ot eae OO EG 


1 See Forms 124, 125. 
2 See Forms 112-116. 
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Instalment No. r. Se Saat eM: AGEL. Peet Wea aes -LO,000 
To rib onintionane : —— $10,000 
For first instalment, HA i he aocne Gubscribed 
cotpe Rockwell a..ce airs neen sao de tba las cote $4,000 
sente Rockwell ity ee ime... phot Sw. Cay 2 2006 
enrysisincdo nee eee ees cee ee AS es de 3,000 
Lhomas sie Peterson secret ay tet. cs gies, 41,000 


The first instalment of 10% having been paid at the time of in- 
corporation, is entered directly in the cash book, as shown below 
~ under the cash book entries. Next, under the March 23rd date, an 
entry is made in the journal for the second instalment. 


Second Entry: 
March 23, 1927 


Instalment No. 2. Serie Pisisveselotins ato aceite es ORS Le Cee OO SOOO, 
To Subscriptions. spine a $50,000 
For second instalment, peihe 50% 6 fhe amount subscribed: 
Georges ockwelliewterwrs sorrsterpaeeh ort bn- Sst 20,000 
sJcnmies ROG eweel lgmepeer tees cust less cast tie «iaecans  «EO,O00 
FEV eiar yarns Co Were sok pence = eran: See AP cuatacuaccee ds OOO 
unio pAash eeeelelsOny eat re rw Mm ccmrrints4 cic Sessa ste e 5,000 


When instalment No. 3 becomes due in one month it will be 
entered as follows: 


Third Entry: 
April 23, 1927 


Tia TSINENE INGO BSc cis-o ohio ckeino HENRI Oe © Oe SS IOE eR OOR ION $40,000 
To Subscriptions. . putea! $40,000 
For third and final eat. Seine Aoos ‘oh bhes 
amount subscribed: 


GeorvesRockywel reer heeled ters 10,000 
[me IRGC, 5 as%oo ov cot d.a5 6G Hee iokdoitiots opment tele 
lenny, Windoneseeere rae oe eepanie sce ie T2),,O00 
WDILONOARKS Wie LSUEONL. 5 oo o Huaddene meron Omuar o demor mer ieee) 


Stock certificates should not be issued until the final instalment 
is paid, and upon their issuance it would in most states be necessary 
to open accounts with the individual stockholders in a stock ledger. 


Cash Book Entries.—The cash book entries for the instal- 
ment receipts and the organization expenditures will appear as 


follows: 
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CasH Boox 
Receipts Payments 

1927 1927 

Mar. 23 Instalment No. 1, 10% Mar. 23 Incorporation Expen- 
paid in by: ses: 
George Rockwell..... $4,000 Charter Fee........ $ 30.0¢ 
Jane Rockwell....... 2,000 Bonus on Capital... 200.00 
Henry Lindon....... 3,000 | Recording Fees..... 2.50 
Thomas J. Peterson.. 1,000 | Counsel Haag Aare 300.00 

Instalment No. 2, 50%: Accountantcy< 20 S313 100.00 

George Rockwell..... 20,000 Equipment." 5.. a... -100..00 
Jane Rockwell... .... 10,000 Expenses.......... 35-00 
Henry Lindon. ....... 15,000 
Thomas J. Peterson.. 5,000 

April 23 Instalment No. 3, 40%: 
George Rockwell..... 16,000 
Jane Rockwell....... 8,000 
Henry Lindon....... 12,000 


Thomas J. Peterson.. 4,000 


The Ledger Accounts.—The foregoing journal and cash book 
entries, as far as pertains to subscriptions, are posted as follows: 


CAPITAL STOCK 


1927 
Mar. 23 Subscriptions....... $100,000 
SUBSCRIPTIONS 
1927 1927 
Mar. 23 Capital Stock: Mar. 23 Instalment No. 1, 10% $10,000 
George Rockwell.... $40,000 Instalment No. 2, 50% 50,000 
Jane Rockwell...... 20,000 | April 23 Instalment No. 3, 40% 40,000 


Henry Lindon...... 30,000 
Thomas J. Peterson. 10,000 


INSTALMENT No. I—10% 


1927 1927 
Mar. 23 Subscriptions, 10%: Maron CASON It. soc hyyes  RIO\OGO 
George Rockwell.... $ 4,000 (Payment may be credited 
Jane Rockwell...... © 2,000 separately if desired) 
Henry Lindon...... 3,000 
Thomas J. Peterson. 1,000 
$10,000 $10,000 
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INSTALMENT No. 2—50% 


1927 
IMartias Cash neers Aine ae 


INsTALMENT No. 3—40% 


1927 
Mar. 23 Subscriptions, 50%: 
George Rockwell.... $20,000 
Jane Rockwell...... 10,000 
Henry Lindon. ..... I5,000 
Thomas J. Peterson. 5,000 
$50,000 
1927 
April 23 Subscriptions, 40%: 
George Rockwell.... $16,000 
Jane Rockwell...... 8,000 
Henry Lindon...... 12,000 
Thomas J. Peterson. 4,000 


$40,000 


1927 
Apniling pCashieres gemareysis 


$50,000 


. $40,000 


$40,000 


CHAPTER 84 


INCORPORATING A MINING COMPANY—ACCOUNTING 
ENTRIES 


Details of Incorporation.—To illustrate the opening entries for 
a mining company, assume that the Copper County Mining Company 
is to be incorporated under the laws of Michigan with an authorized 
capital stock of $50,000, consisting of 2,000 shares of the par value 
of $25 each. The company is to take over from James R. Cooke 
and Frank Patterson, a partially developed copper mine located in 
Copper County, Michigan, and carrying with it 200 acres of mineral 
land. The incorporators and the amount of stock subscribed for by 
each as of April 3, 1927, are as follows: 


Name Address Shares Amount 
James R. Cooke Detroit, Michigan goo $22,500 
Frank Patterson Calumet, Michigan 900 22,500 
John H. Jerome Detroit, Michigan 100 2,500 
John H. Wilson Detroit, Michigan 100 3,506 


The entire mine property is conveyed to the company by Cooke 
and Patterson in full payment for their subscriptions, and Jerome 
pays cash in full for his 100 shares. Wilson pays $100, but, failing 
to pay the balance, his stock is later declared forfeited. Cooke 
and Patterson each donate 200 shares of stock to the company, this 
stock to be sold for the purpose of providing working capital. Of 
the donated stock, 200 shares are sold at $15 per share and 100 
shares at $20 a share. All this stock is paid for in cash. The sum 
of $2,000 has been paid out for development expenses, and $1,000 
is paid on account of new buildings and construction. The various 
organization expenses have been paid by the incorporators, who are 
reimbursed after incorporation. 

The entries which follow are for a mine with a small capitaliza- 


tion, but the general requirements are the same for any mining 
company. 


Opening Entries—The books of account must contain a com- 
plete record of the business operations of the company. The official 
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books and records to be kept by the secretary must be purchased 
and be duly written up. Opening entries for the corporation, made 
under a slightly different plan from the preceding illustrations, as 


on April 3, 1927, the date of organization, are as follows: 


April 3, 1927 


Unissued stock. . ‘ne . $50,000 
To Capital weet peaeihtzee.- 

The Copper County Mining Company hae this ‘day bernd incor- 

porated with a capital stock of $50,000, par value of shares $25 

each. (See minute book, page 4.) 
sfatmeseh< COO Kea meta t ie iterate Panes ees Mee ne Sent et aE Zo NEOO 
Brankpeactersonvamonee erect tee ce ets ee eee ce tk 82200 
John H. Jerome.. 2,500 


Foil Hy Wilson’ ha24 co5 53: do. MEE OW abivata br bln og 
To Capital Stoek Sloat veto 2 Moy eee eS a eee Cee 
Subscriptions have been received as follows: 


JamesiReI Cooke yee sae eee eh... 1 g00' shares 
Pranks Pabteraon ass ae. secitaelss ats hie bee ep. LOOM fF 
jjoliny Fiageromie ree ret erate a th ea tLe ce TOONS 
Mo iaie Pes Wills ON ener ers rete .ces flere tevs exenetesaccls-a2 ore) LOO! oe 
Cash wrent sera Peas Pee avs SES +. Fetes ers « Meybaeye seb Be $ 2,600 


To John H. Jerome.. 
John H. Wilson. . 
For full payment of Jerome’ Ss Subsea ton! to 100 y ahtares a 
stock, as per agreement; payment of $100 on Wilson’s stock, 
balance to be paid in 10 days. 


Copper! County iMinel Property 0). (109. HARI 58. PoE $45 ;7600 
omfames HR MCOGK Ghai abhga his | gable Slyti > cbidete «5 edaras 
Frank Patterson. 
The Copper County Mine Bropetey fad all inaprovertients have 
this day been conveyed to the Company by Cooke and Patterson 
in full payment for their subscriptions to stock of the Company, 
1,800 shares. By order of the Directors. (See minute book, 
page 5.) 
Capital Stock Subscribed. . .. $47,500 
To Unissued Stock. . i oracticke ; 
To record the issuance Sh cenificates, as sHollows® 
John H. Jerome (No. 1).. Sack om: . Ioo shares 
James wins Cooke! (NOs) ages teva Siotey-ccrers Ae «ars eye Gsey 
Frank Patterson (Noa)vils. e289! Oh 2980. .-g00 — 4 
Bae aia cen eh ah AEP Hera EY, 3 ee a en eee pe e285 


To Cash.. 
To cover various icerporatine Hess and eeodiides Grivenedd by 
incorporators, $35; charges of attorney, $150; charges of 
accountant, $75; other preliminary expenses, $65. 


$50,000 


$50,000 


$ 2,500 


Ioo 


$22,500 
22,500 


$47,500 
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Entries for Donated Stock.—The principles governing the 
entries for par value donated stock have been discussed at some 
length in a preceding chapter.1 The matter is therefore treated 
here from the standpoint of practice alone. 

When stock is donated to the treasury of a company, an entry 
is required debiting Donated Stock or Treasury Stock, and crediting 
Working Capital Donated, Donation, or Donated Surplus account, 
as follows: 

April 3, 1927 
Treasury Stock. . Sikes PR ohare ol Ee 
To Working Capital Donated. $10,000 

For 400 shares (par value $25 each) ‘of the ‘Company’ S Stock 

donated by James R. Cooke and Frank Patterson, 200 shares 

each, to be sold to provide working capital. 

The donated ‘stock in this case is placed in the hands of a trustee, 
one of the officers agreed upon by both the donors and the com- 
pany. An account with this trustee is opened in the stock book and 
credited with the 4oo shares donated. The stock book accounts of 
the donors are of course debited. The donated certificates are 
attached to their respective stubs in the stock certificate book and 
cancelled. As a precautionary measure it may be advisable to make 
out stock certificates in the trustee’s favor. If the attorneys in charge 
of the incorporation do not deem this necessary, the trouble of 
making a transfer each time a sale is made will be avoided. As the 
stock is sold certificates are made out direct to the purchasers, but 
the record of issue, both in the stock certificate book and in the 
stock ledger, will show that the stock has been transferred from 
“Trustee” account. The following entries, most of them in the 
cash book, are necessary: 


April 13, 1927 


Working Capital Donated. . a eiycutic eke Saletieeiects « RC PEt OOO 
To Treasury Stock. teks $5 , 000 
For sale of 200 shares of treasury stock at ‘$1 5 per share to. the 
following persons: (Names entered here) 


ape 20, 1927 
Cash. . 2 Heiets Raters oboe Meee Ven seats care (2,000 
Working Capital-Donated.. ea cents BOER TREE Te 500 
To Treasury Stock. esate $2,500 
For sale of too shares of treasury stock at $20 per share to the 
following persons: (Names) 


1Ch. 53, “‘Par-Value Donated Stock.” 
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Cost of Development. . REET SS WISE co a analpecsts xrneetocks: . $2,000 
AonCashin- oe F $2,000 
Expenditures for developing the. surface and entrance to the 
mine. 


Mine Construction (or Building and PBR Sa ap ek Sete = tp L OOO 
io Gash. arte an cone wiaws $1 , 000 

Expenditures for donsteuktion! purposes at the mine. 

Entries for Forfeited Subscription—The subscription of 
John H. Wilson was not completed, and after calling on Wilson 
for payment of the amount still due on his stock, $2,400, without 
result, it was, April 24, 1927, declared forfeited. It is debited back 
to Capital Stock Subscribed as follows: 7 


April 24, 1927 


Capital Stock Subscribed. . ty Rao y EN cosmetic dre Ee NOOO 
To John H. Wilson. . . RIES me che clea ataen mck, Web oroS $2,400 
Profit on Forfeited Saat Too 


For too shares of stock Subscibe cor ats johns ae Wilsow- on 

which but $100 was paid and the stock was therefore declared 

forfeited. 

The entry to be made for forfeited stock must obviously depend 
on the manner of making the opening entries. 

The $100 paid by Wilson is retained by the corporation and 
is credited to Profit on Forfeited Stock, to Premium, or directly to 
Paid-in Surplus or Capital Surplus.2 Before forfeiting stock for 
unpaid subscriptions, the statutes of the state should be consulted for 
the procedure required. In the absence of any such provision, the 
stock may be forfeited when the subscriber, after demand therefor, 
refuses or fails to pay the amount due. 


Status of Treasury Stock.—There are still on hand Ioo shares 
of treasury stock which may be sold at an early date or held until it 
will sell for a higher rate or even a premium. In case the mine 
proves to be successful, there should be no difficulty in disposing of 
this stock at a higher price. The profit realized from the donation 
of stock may be transferred from Working Capital Donated account 
to Paid-in or Capital Surplus, if so desired. 


Entries for No-Par Value Shares.—The principles governing 
the accounting entries for no-par value stock vary not at all from 
those governing the entries for par value stock. Some little change 


2See Ch. 96, “Classification of Surplus—Paid-In Surplus.” 
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in procedure is, however, necessary in entering no-par value stock, 
properly to record the facts. To illustrate the difference, assume 
that the capital stock of the Copper County Mining Company con- 
sists of 2,000 shares of no-par value stock, which, as the price is 
so fixed by the charter, is to be sold to subscribers at the price of 
$25 a share. Under the laws of Michigan the price of this stock 
might have been fixed at a lower figure—as low as $1 a share, if 
desired, thereby eliminating the necessity of donating stock back to 
the company in order that it might be sold at a less price than $25 
a share without liability to the purchaser. In the assumed case, how- 
. ever, this was not done, other conditions necessitating the higher 
price indicated. 

The subscriptions and the property taken over are as before. 
Cooke and Patterson each donate 200 shares of stock to the company 
to be sold for the purpose of providing working capital, and of 
this donated stock, 200 shares are sold at $15 a share and 100 shares 
at $20 a share, payment in each case being made in cash. Wilson, 
as before, pays $100 on his subscription, and, paying no more, his 
stock is forfeited. All other details than those specified above are 
as before. 


Opening Entries—No-Par Value Shares.—The characteristic 
feature of no-par value shares, as indicated by the name, is the 
absence of a par value. The charter of the corporation, it is true, 
fixes its selling price in the case assumed at $25 a share, but this 
price may be varied by action of the stockholders or in other ways, 
and its certificates do not specify this amount as the value of the 
share—it is merely the figure at or above which it may be sold by 
the corporation without involving the purchaser in any “unpaid 
stock” liability. Under these circumstances the first “par-value” 
entry, debiting Unissued Stock account and crediting Capital Stock 
Authorized account with $50,000 is omitted entirely. The opening 


entry is therefore the same in its debits and credits as the second 
par-value entry, i.e., 


April 3, 1927 


AICS FR QUE Ee ncethg 0 0 Bie «tio cs, a Cr ge ee De TE cece oe OSs SES 
Prank Patterson 7)..0 00) canis 22,500 
ohn HH. [Enon sgyes wives oid onto Aa Ce 2,500 
John H. Wilson......... + agg ens Meee LeRoy c) MET SOO 


To Capital Stock Subscribed L dial ocala . Br Ieee $50,000 
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The Copper County Mining Company has this day been incor- 
porated with a capital stock of 2,000 no-par value shares, the 
selling price of which as fixed by the Company’s Articles of 
Association is $25 a share. (See minute book, page 4.) Sub- 
scriptions to this capital stock have been received as follows: 


Jeanes RE COokewace emeretmneielaistes ones .OO shares 
HramicsPattersOMin facet ciree raace «cut tispccicts sissietlae) OOO en 
JChnele Crome. Meats teen. cs tele ct eee ce LOO 2 
one Wilsonmrceeet cca cre caer eeuciea ng LOON af 


The entries to bring the cash payments of Jerome and Wilson 
on the book are, of course, the same as in the case of par-value 
stock, as is also true of the entry crediting Cooke and Patterson 
with the Copper County Mine property. The next entry to record 
the issuance of the stock is, however, varied as follows: 


(Capital stocks sa pseri bedertiryse osc sees ce «in aiore se dbockarectae Maia bes $47,500 
To Capital Stock.. \ pater tere: $47, 500 
To record issuance of certificates,ia as iMollows?: 
Johm Hejerome (Nowa)r1--- tener hi-res, Loo’shares 
jfamresp Re G@ookeq(Nosm) aa .ocecnence sane eaces te OOO. 
hranieeattenson (Nowe aaa t a bei. eee as OOO™ 4 


The next entry to record organization expenses is unchanged. 


Donated Stock—No-Par Value.—As has been already stated,’ 
‘donated stock with its more or less unsatisfactory accounting entries 
is not frequent when capitalizations consist of, or contain, no-par 
value stock. When, as in the assumed case of the Copper County 
Mining Company, donated stock is found, a memorandum entry with- 
out valuation of the stock brings it on the books as follows: 


April 3, 1927 
Tzeasury Stock. . BAe ee Tere re Mee ee, = *$* None 
To Working Capital Dotiateda $ None 
Memorandum entry to record the donation of-4 400 9 shares, of the 
Company’s stock by James R. Cooke and Frank Patterson, 200 
shares each. Said stock to be sold to provide working capital. 


The number of shares so donated will be entered in the descriptive 
columns of both Treasury Stock and Working Stock Donated ac- 
counts. 

When this treasury stock is sold, the valuation debit is made to 
Treasury Stock account as follows: 


3 Ch. 39, “Shares Without Par Value.” 
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April 13, 1927 
Treasury Stock :., st :RR we. Gi TING etotah Ny id «va ite ta ae ohare $3 , 000 
To Working ‘Capital Donated S92 Wit os fst wie ois ots oie" $3 , 000 
To bring on the books 200 shares of donated stock as per memo. 
entry of April 3, 1927, said stock having been sold this day at 
$15 a share. 


The cash book entry also appears under the same date as follows: 


Cash... Bier Sis. Sits Solan SRR SRR pS Eee 
To Treasury ‘Stock. : $3 , 000 
For sale of 200 shares of ‘treasury stock at $1 5 per ‘sare. 16 the 
following persons: (Names) 


The second sale of treasury stock is brought on the books in 
similar manner. 
April 20, 1927 
Treasury: StOCIAM 05 havea yer ie oe eine atea oie oo sre Os eT $2,000 
mo Working Capital Donated j.25. 2 se- - ie e- een $2,000 
To bring on the books 100 shares of donated stock, as per memo. 


entry of April 3, 1927, such stock having been sold this day at 
$20 a share. 


Cash.. SAS ee Re Ree OF Cente et Le PZT OOO 
To Treasury ‘Stock. ON Me MRAM Ie NOE. BER so holsters a Gre $2,000 


For sale of roo shares of treasury stock at $20 a share to the fol- 
lowing persons: (Names) 


Concluding Entries.—The entries to record development and 
construction expenditures are, of course, as before, the character of 
the company’s stock not affecting these entries. The same is true of 
the entry of Wilson’s stock when forfeited for non-payment of the 
balance due. 


Ledger Accounts.—As there is neither Capital Stock Author- 
ized account nor Capital Stock Unissued account in the usual entry of 
no-par value stock, some special notation is necessary to permit the 
easy determination at any time of the number of shares unissued 
and outstanding. This may be done in connection with the regular 
ledger accounts. Thus the Capital Stock account of the Copper 
County Mining Company might appear as follows: 


CAPITAL STOCK 
(Authorized Issue 2,000 Shares) 


1927 
Apr. 3 1,900 shares at $25.... $47,500 
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This ledger account shows the number of shares authorized, the 
number of shares sold and paid for, and the amount received for 
each share. If all the stock were not sold at the time of the com- 
pany’s organization, succeeding sales might, of course, be at varying 
prices. 

Capital Stock Subscribed account might appear as follows: 


CAPITAL STOCK SUBSCRIBED 


(Authorized Issue 2,000 Shares) 


1927 1927 
Apr. 3 1,900 shares at $25..... $47,500 | Apr. 3 2,000 shares at $25..... $50,000 
James R. Cooke goo shares James R. Cooke goo shares 
Frank Patterson g00 “ Frank Patterson goo “ 
John H. Jerome too “ John H. Jerome 100 6“ 


John H. Wilson 100 “ 


Treasury Stock account would appear as follows: 
TREASURY STOCK 


1927 1927 
Apr. 3 To record stock donated: Apr. 13 200 shares sold at $15... $3,000 
James R. Cooke 200 shares 20 100 shares sold at $20... 2,000 
FrankPatterson 200 “ 
13 20o0shares donated stock 
ALB TS ANN a AI $3,000 
20 tooshares donated stock 


CHAPTER 85 


ORGANIZING A REALTY CORPORATION—ACCOUNT- 
ING ENTRIES 


Details of Incorporation.—In the early part of 1927, the Wells- 
Abbott Realty Corporation was organized under the laws of the 
state of New York for the general purpose of conducting a real 
estate business, and for the special purpose of developing and selling 
a tract of land in the Bronx, known as “Garden Heights.” The 
incorporators were John H. Wells, Henry Abbott, and Arthur 
Abbott, the last two owning a substantial equity in the Garden 
Heights property. Wells is an experienced and successful real es- 
tate man. He is, pursuant to agreement, president and general 
manager of the new company. 

The Wells-Abbott Realty Corporation is capitalized as follows: 


First Mortgage ee Bade due 1937. De cod Mila) Gina ds Wie a ake PORE LOO LOOG 
Class A Stock, shares . nes 
Class B Sick: : 


The bonds are secured by first mortgage on the Garden Heights 
property; the Class A stock is $7 preferred stock of no-par value, 
non-voting, preferred as to both dividends and assets, its asset pref- 
erence being $100 per share; the Class B stock is common stock of 
no-par value and carriers the active control of the corporation. 

The Abbott equity in the Garden Heights property, valued at 
$50,000, was vested as of February I, 1927, in the new company and 
the total issue—5o00 shares of Class A stock given to the two 
Abbotts, equally to each, in full payment. 


The common stock was priced at $5 a share and the incorporators 
subscribed for it as follows: 


John H. Wells 


Nisheiassi Mee. wiotecanle Sa, whabuae Glcee ached omen ieee Maa ccs Seah Otis 3,000 shares 

Henry Abbotts... cm. ci sneeeem oer eine a eee bon eek eee 3 000, ura 

ArthurtAa bbottea..:. «cece ian eee tee 2,000) ae 
Totalsubscribed vis... «.. sctles (ORR E Oe Er Tee Ee aie ate ete RS OOO Mame 


The subscriptions were made as of February 1, 1927, one-half 
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payable in cash, the balance to be paid August 1, 1927. The cash 
payments were made in full on the subscription date. 

In addition to his subscription stock, Wells, by agreement with 
the Abbotts, the agreement being ratified by the company at its first 
meeting, February I, 1927, received 2,000 shares of common stock at 
its fixed price of $5 per share in lieu of other salary for his services 
as president and general manager of the company for the first year, 
the stock becoming his property at once, subject to the company’s 
lien; monthly credits to be made him at the rate of $10,000 a year 
to offset his indebtedness for this stock until it is paid in full, cer- 
tificates for the amount of stock thus paid for to be issued to his 
order at the end of the year. 

The bonds were sold among the incorporators and their friends 
at par, the proceeds being used to free the Garden Heights property 
from existing encumbrances. When this was done, the bonds con- 
stituted the first and only lien against the property. This issue of 
bonds by a new company is justified by the fact that a portion of the 
Garden Heights property is available for immediate subdivision and 
sale, enabling the company to earn a substantial income almost as 
soon as it begins business. The bonds were issued as of February 
I, 1927, and were paid for in cash on the date of issue. 

The organization expenses were guaranteed by the incorporators 
and later assumed and paid by the company, save as to $150 cash 
for state fees and incidentals advanced by Wells and repaid him 
later on the organization of the company. 


Opening Entries.—The books of the Wells-Abbott Realty Cor- 
poration might be opened by a formal introductory statement giving 
as full details of the organization of the company, its business, its 
capitalization, etc., as seems advisable to the accountant. The first 
entry thereafter is to record the incorporators’ subscriptions to the 
stock of the corporation and the payments made thereon. These 
entries are as follows: 


February 1, 1927 


Olin aE ANGIE So coo do doe cochinn WOe GCC AD emt aadano Sonate $15,000 
Henry Abbott.. SOS, PO) OO SP eae eo enone Keio, 
Arthur Abbott. . ; RN en ee eer) 
To Capial Stock eUbseribed Class ‘e. ‘ $40, 000 


To record the following subscriptions to the Class Be common 
no-par value stock of the Wells-Abbott Realty Corporation 
at the rate of $5 a share. 
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dohiadll Wellecgs ei eisai anemone oe 3,000 shares 
Henry Abbott. . IER RS TTL Ee ARM io oreM, te 
Arthur Abbott. . rae 2000) in 


Terms of puyinentle one- e-half ¢ash, ‘balance August t; 1027. 
Certificates to be issued when last payment is made. 


Cash:.: LT EEE Bote ke racines = P2000 
To John H. “Wells .. I0, PEE A, AEBS. FL 2: $7,500 
Henry Abbott. . Hiatt iva: Boas eiin aioe: Leia erty 7,500 
Arthur Abbott. . we 5,000 


To record payment in Cah’ be one- e-half bf stock subseriptions 
as per agreement. Balance payable August 1, 1927. 


Henry Abbott.. LAOS AN oe SPO ITAA HE, KEE Late vet 25) OOO 
Arthur Abbott. . 5 eas TERE Es 5253 OGO) 
To Capital Stock "Subscribed—Class ‘A. $50,000 


To record subscriptions to the Class A preferred 1 no- o-par value 
stock of the Wells-Abbott Realty Corporation at the price of 
$100 a share as follows: 

Henry Abbott.. aby anger Ld Cael ae «= rare shares 
Arthur Abbott. ay xp) 250 
Payment made by transfer to the Company. of the title to the 
Garden Heights property. 


at aie sad Oe Tatil a Sea ek wedaatean $50,000 
To Henry Abbott. . Hho Se ioe ee rica, Seiad $25,000 
Arthur Abbott. . ie 25,000 


The Garden Heights Property, has this day heen conveyed to 
the Company by Henry Abbott and Arthur Abbott in full 
payment for their subscriptions to 500 shares of the Com- 
pany’s Class A stock as per agreement. (See minute book, 
page 6.) 


Capital Stock Subscribed—Class A. F9 as 30k ERR UIE$SO} SOO 
To Capital Stock—Class A. 


$50,000 
To record the issuance of Gertifcales for, Class, A rstocks | as 


follows: 
Henry “Abbott UNO... 0. seaeitee eerie 250 shares 
ArthuriAbbotti(No.eyainy. 28) ).. 20h: Ee eihibovo. os 


The money advanced by Wells is repaid and entered as follows: 


February 1, 1927 


Organization Expense. . 
To Cash.. 
Cash advanced by John: H. ‘Wells for state organization “fobs 
and incidental expenses in connection with incorporation of 
Wells-Abbott Company, as per statement submitted by Wells. 


$150 
$150 


The entries to record Wells’ special subscription on salary account 
and the first payment thereon are as follows: 
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February 1, 1927 
John H. Wells. . iM TORCOO 
To Capital Stock ‘Subscribed —Class B. $10,000 
Wells by agreement is to receive 2,000 shares of Class B stock 
at $5 a share in lieu of other payment for his services as 
General Manager of the Company for one year from date. 
$833 per month is to be credited to him on account of his 
services for rr months, and a final credit of $837 made at the 
end of the 12th month. Certificates to be issued to Wells’ 
order at the end of the year for the amount of stock then paid 
for. 
March 1, 1927 
Expense. . Sho Gitte Shen ok ae eine ates Pica tie § $833 
To john H. ‘Wells. / $833 
Monthly credit to Wells’ ipecount for st services as is, General Man- 
ager of the Company. 


On payment of the final instalment on Class B stock, the following 
entries will be made: 


August 1, 1927 


Ss DE Ae ei eee ER ac Roa ch ods dinprayitaticutaaayrss e201 O00 
A Rohe Rah attr LS LNAI DAR IIE are Te erate a hited wes é $7, 500 
eM MBM Ua Sac ae Te 71500 
Arthur Abbott. . 5,000 


For final payment on aibceription fat February: i mp2 o 
8,000 shares of Class B stock at $5 a share. 


Capital Stock Subscribed—Class B. elope eshte sate PAO ;OOO. 
To Capital Stock—Class B. $40, 000 
To record issuance of certificates for Class B docks as follows: 
John H. Wells (No. cies ee Ly ie Seige toooishares 
Henry Abbott (No. 2).. PE iggy to 554s), COO MEL 
Arthur Abbott (No. 3). . iL cP 8) ooo OS 


Entry for Sale of Bonds.—The bond issue having been sold 
at par and for cash on the day of issue, is brought on the books, Feb- 
ruary I, 1927, by a very simple entry: 

Cash.. iia biter ay 
To First. Moxtgaee. 1%, Bonds; due i037. $100,000 
For roo coupon bonds of the face value of $1, 000 > each, ‘due 


1937, bearing 7% interest and constituting first mortgage on 
the Garden Heights Property. Sold this day for cash. 


Ledger Entries for Capital Stock.— 


CapiITaAL StocK—Crass A 
Authorized Issue 500 Shares 
Asset Preference $100 per Share 


1927 
Feb. 1 sooshares at $1oo..... $50,000 
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NI 


CAPITAL STOCK SUBSCRIBED—CLAss A 


1927 1927 
Feb.1 s5ooshares at $100..... $50,000 | Feb.1 sooshares at $100..... $50,000 
CapITAL StockK—C.ass B 
Authorized Issue 10,000 Shares 
1927 
Aug. 1 8,ooo shares at $5..... $40,000 
CaPiITaAL Stock SuBscrRIBED—CLAss B 

1927 1927 
Aug. 1 8,ooo shares at $5..... $40,000 | Feb. 1 8,000 shares subscribed 


Bt Poe. eee sneer $40,000 
2,ooosharesat $5 (Wells’ 
special subscription). 10,000 


CHAPTER 86 
ORGANIZING A CLOSE CORPORATION 


Close Corporations.—The usual corporation, its stock owned by 
many individuals in varying proportions, must of necessity be man- 
aged with formal observance of all technical requirements. Meet- 
ings must be called and conducted with careful attention to statutory 
and by-law requirements. Directors must be elected annually in the 
prescribed manner. Officers in their turn must be elected with due 
observance of every requirement, and there must be a clear-cut 
allocation of their respective duties. And the corporate operations 
must themselves be conducted by the proper officials and in the 
prescribed manner. 

When, however, the number of stockholders is small, perhaps 
but three or four, and the relations among them are friendly, much 
of the formality usually incident to corporate operation may be 
omitted. Such a corporation composed of a few persons and these 
persons acting as directors and officers of the corporation is termed 
a “close” corporation, and its conduct can be, and usually is, much 
less formal than is that of the ordinary corporation with a larger 
number of stockholders. Especially is this true when a sole proprie- 
torship or partnership is incorporated by those interested in the 
predecessor business, and the members of the new corporation— 
who are its stockholders, its directors, and its officers—are friends 
and associates of Jong standing, accustomed to working together. 
Under such circumstances, while the newly created organization has 
gained all the stability and freedom from personal liability of the 
corporation, it has lost but little of the direct action and easy in- 
formality of the partnership so far as the conduct of its business 
is concerned. 


Minimum Number of Stockholders.—The minimum number of 
participants at the time a corporation is organized cannot, of course, 
be less than the minimum number of incorporators required by the 
statutes of the particular state. In some few states this required 
number is five—in most of the states it is three—and, where the 
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incorporators must be subscribers to stock, this fixes the number 
of original stockholders. There is, however, no direct statutory 
requirement in any state that this number be maintained. It is but 
seldom that a less number of stockholders would be desired, but 
there is no legal objection to one person’s owning all the stock of a 
corporation and, therefore, being the only stockholder, save in those 
states where stockholding is required as a qualification for direc- 
torship. This is so because the most informal corporate organization 
requires a board of directors composed of more than one person 
for legal operation. Accordingly, where directors must be stock- 
holders, the number of directors necessary to constitute an operating 
board obviously fixes the minimum number of stockholders. As a 
board of at least three directors is prescribed by the statutes of 
most of the states, this necessitates at least three stockholders. It 
is, however, always possible to comply with any legal requirements 
of the kind by giving one or more shares of stock—whatever the 
statutory requirement may demand—to suitable parties who are then 
elected as directors of the company. 


Corporations with but One Stockholder.—When the number 
of stockholders of a corporation is reduced to one, as occasionally 
happens, the legality of the corporate organization, or its operations, 
is not necessarily affected thereby. In England it has been held 
that one stockholder cannot conduct a meeting by himself, but in 
this country a broader view of the term “meeting”? holds that he 
can if the amount of his stock is sufficient—that is, if the amount 
of stock represented at the meeting is sufficient to constitute a legal 
quorum. There are, however, practical difficulties in the conduct of a 
corporate meeting when there is but one stockholder, and under such 
circumstances it is expedient to place the ownership of one or more 
shares of stock in the names of other parties, thus enabling them to 
assist in stockholders’ meetings.” 


Management of Close Corporations.—The management of the 
ordinary close corporation with but few stockholders may be, and 
usually is, as easy and informal as the conduct of a partnership with 
an equal number of partners. Conferences and conversations take 
the place of meetings. The lines of authority and action depend 


1 For discussion of directors’ qualifications see Ch. 21, ‘‘The Board of Directors.” 
2For fuller discussion of this subject, see Ch. 16, “The Annual Meeting—Preparation.” 
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more on personality than on official position or by-law provisions, 
The officers and the directors are elected at the time the corpora- 
tion is organized, and hold their positions thereafter, perhaps for 
years, until the death or the withdrawal of one of their number 
necessitates the appointment of some one else. Then the board con- 
venes without delay or formality, the presence of the entire board 
validating the meeting, a successor is elected, and the rehabilitated 
corporation goes on its informal and untroubled way. 


‘Close Corporations in the Courts.—Where the informal man- 
agement of a close corporation does not affect any corporate interest 
or creditor adversely, the courts look upon it with complaisance. 
Thus in New York a partnership was incorporated with five mem- 
bers, two former partners, the father of one of these partners, the 
brother of the other partner, and a salesman who had been con- 
nected with the partnership business for a number of years. The 
corporation was a typical close corporation and its procedure was 
very informal. The legality of some action was questioned and 
brought into the courts. Judge Alton B. Parker, who delivered the 
opinion in the case, referring to the informality of the corporate 
action said:? “Now when there are so few interested in the man- 
agement of a corporation, ordinary business may be transacted 
without the formality of resolutions. It may be done by conversa- 
tion without formal votes.” Similarly, in a Massachusetts case * the 
court said: ‘‘When a corporation consists of a small number of 
persons, like a partnership, they may transact all their business by 
conversation without formal votes.” 

In another New York case,® a corporation had been formed con- 
sisting of Richard Worthington holding Io shares, his wife holding 
139 shares, her housekeeper holding 50 shares, and a nephew holding 
1 share. “From the beginning to the end all of the family expenses, 
rent, fire insurance, taxes, together with their contributions to charity 
and church and missionary societies, were paid out of the moneys 
of the Worthington Company by checks drawn against its account 
in the bank or from the proceeds of checks thus drawn.” Never- 
theless the court held that as no one was injured thereby and no 
one objected, there was no illegality in this exceedingly loose method 

8 Hall v. Herter Brothers, as Hun (N. Y.) 19 22. 


4 Melledge v. Boston Iron Co., 5 Cush. 158, 179. 
5 Little v. Garabrant, 90 Hun (N. Y.) 404, "1bbs aff'd. 153 N. Y. 661. 
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of doing business, and that creditors who became such after the 
time of this distribution could not complain. Those who were 
creditors at the time might have objected to the very irregular dis- 
bursement of the corporate funds, but those who became creditors 
later could not. 

In a third New York case,® where a brewery owned by the Groh 
family had been incorporated, and the profits of the corporation 
were distributed without any formal declaration of dividends, the 
court said: ‘“‘As between the owners and holders of all the stock 
of a corporation, it must in principle follow that the members of 
such corporation entitled to receive dividends may agree among 
themselves, either by conversation or otherwise, to appropriate of 
the funds of the corporation a specified sum, as agreed upon, and 
distribute the same, and the stockholder, upon the receipt of it, will 
acquire good title thereto as against the other members of the cor- 
poration. It amounts to a mere division of the property by agree- 
ment of all the parties in interest, and as between them it is per- 
fectly good and may not be attacked where the act does not impair 
the rights of third parties.” 

The decision in this case was later reversed:* not, however, 
because of this very informal method of declaring dividends, but 
on other grounds. 

It must be emphasized that the very informal procedure here 
discussed is allowable only because all the interested parties are in 
agreement and participate and the interest of no third party is af- 
fected adversely. Under any other circumstances such informality 
could not be tolerated. Even with a close corporation, where all the 
parties are in agreement, a certain measure of formality is wise and 
may save serious trouble later. 


Apportionment of Profits as Salaries—Close Corporation.— 
The profits of a close corporation may, as stated above, if all are 
agreed, be apportioned with much informality. Usually by agree- 
‘ ment certain salaries are attached to the various official positions, 
and most of the profits are taken out in this manner. As the amount 
thus paid in salaries diminishes by a corresponding sum the income 


® Groh’s Sons v. Groh, 80 App. Div. (N. Y.) 85, 91; see also Kassel v. Empire Tinware 
re 178 App. Div. (N. Y.) 176; Lemars Shoe Store Co. v. Manufacturing Co., 89- Ill. 
Pp. 245. 
7 Groh’s Sons v, Groh, 177 N. Y. 8. 
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of the corporation and thus avoids the payment of state and federal 
income taxes, there is, naturally, in the close corporation a strong 
temptation to raise the salaries of the principal officers to the maxi- 
mum figure. As the profits of a close corporation are usually in 
‘direct proportion to the personal ability and business skill of those 
in charge, ‘there are usually good grounds for the payment of liberal 
compensation. How far such distribution of profits as salaries can be 
carried depends upon the circumstances of the particular corpora- 
tion. The tax officials will, and properly, interfere if the salaries 
exceed fair payment for the services rendered and are obviously 
being used to evade the payment of taxes. 


A Typical Close Corporation.—The incorporation discussed, 
as. to its accounting features, in the next chapter, affords a typical 
illustration of a close corporation. Charles W. Hampton, the prime 
mover in the incorporation, has for many years past conducted 
under his own name a mercantile business in the upper part of 
New ‘York City. With the growth of the city and the introduction 
of better methods, the business has grown and Mr. Hampton feels 
that with more capital and a better organization it has a bright future 
before it. . Accordingly he decides to incorporate with those who 
have been: most active in the business with him as stockholders. 


Organization of Corporation.—The plan suggested by Mr. 
Hampton, to which those to be included agree, is as follows: 

The business is to be incorporated in New York State, as of May 
I, 1927, under the name of the Charles W. Hampton Corporation. 
‘Its capital stock is to be $250,000 consisting of 2,500 shares of the 
par value of $100 each. Mr. Hampton is to have 1,250 shares of this 
capital stock in full payment for the business, which is to be taken 
over by the new company as of May 1, 1927. Mr. Hampton’s man- 
ager, Samuel Johnson, subscribes for 200 shares of the stock at 
par. James J. Miller, who is buyer for the business, subscribes for 
an equal amount. Lincoln Webster, sales manager of the business, 
subscribes for 100 shares, and Robert W. Kester, in charge of ac- 
‘counts, also subscribes for 100 shares. Payment is to be made one- 
half cash at the date of organization and the balance August 1, 1927. 
The remainder of the stock, amounting to 650 shares, is to be held 
for later issue to Mr. Hampton’s four associates in agreed propor- 
tion, as they are able to pay for it; an agreed part of their salaries 
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and any dividends on their stock to be retained as payment on the 
stock reserved for them respectively until it is paid in full. 


Official Organization.—The board of directors of the new cor- 
poration is to be composed of five members, and Mr. Hampton and 
his four associates are to be designated by the charter as the directors 
for the first year. 

Mr. Hampton is to be president of the new corporation with a 
salary of $8,000 a year; Mr. Johnson is to be vice-president and 
general manager at a salary of $5,000 a year; Mr. Miller is to be 
treasurer and also buyer for the new concern with the same salary 
as Mr. Johnson; Mr. Webster is to be secretary and is also to oc- 
cupy his former position with a salary of $4,000 a year, and Mr. 
Kester is to become comptroller of the new corporation with a salary 
of $4,000 a year. 


Operation of New Corporation.—For all practical purposes the 
operation of the new corporation, so long as its original organization 
is intact, could be the same as that of the sole proprietorship that it 
replaced. Mr. Hampton could make all important decisions, after 
consultation with his associates, just as he did before. His associates 
would perform their respective duties in close co-operation with Mr. 
Hampton, just as they did before. For operative purposes the only 
difference would be the underlying corporate organization, with its 
stability, its limited liability, and its provision for any emergency 
should the need arise. 

It is not probable that elections, either of directors or of officers 
—after the first election—would be held so long as the original or- 
ganization was intact and functioning with fairly satisfactory results. 
It is doubtful whether formal meetings of either stockholders or 
directors would be held at all unless some special reason, as the death 
or withdrawal of a director or an officer, or an amendment of the 
charter, made it necessary. 

The accounting procedure to record the change from the sole 
proprietorship of Charles W. Hampton to the Charles W. Hampton 
Corporation is given in the next chapter. 


CHAPTER 87 


INCORPORATING A SOLE PROPRIETORSHIP— 
+, ACCOUNTING ENTRIES 


Financial Details of the Incorporation.—As outlined in the 
preceding chapter, Charles W. Hampton has been conducting a mer- 
cantile business in New York City for a number of years. To give 
the business greater stability, to bring in more capital, and to attain 
a greater growth, he decides to incorporate with his associates in the 
business as of May 9, 1927, under the name of the Charles W. 
Hampton Corporation, the capital stock to consist of 2,500 shares of 
the par value of $100 each. The balance sheet of Charles W. 
Hampton is as follows: 


CHARLES W. HAMPTON 


BALANCE SHEET, AS OF May I, 1927 


Assets Liabilities 

Land.. ; ..+++.+ $ 30,000 | Mortgage on Warehouse...... $ 25,000 
Store and. Warehouse. SSO. 000.) Loansuromsbame usta mo 1O,;COO 
Store Mquipment. 267 oe. oe B5O0r  INOteS hayaDlenrtrastacicts tt eet 75750 
Delivery Eduipment;a BLT RATIO 9,000 | Accounts Payable............ 22,800 
Office Equipment............ 4,400 — 
Merchandist.@..5 22 025. s2%211 46;'300 Total Liabilities. . $ 75,550 
Accounts Receivable......... | 16,400 | Charles W. Hampton, Capital 
Notes Receivable............ 9,350 Account... .«. Shits LOG): AO 
Casini ast) Richie OS ieeas cs 6,740 

$180, 690 $180, 690 


Stock in the new corporation has been subscribed for as follows: 


Name Address: Shares Amount 
Charles W. Hampton New York City 1,250 $125,000 
Samuel Johnson 200 20,000 
James J. Miller & 2 200 20,000 
Lincoln Webster a 3 a 100 10,000 
Robert W. Kester & & f 100 T0,000 

HL Bhoy eg sos cacti, Sal SRG HEME oe ESE ee IOI Die acer oh je! $185,000 
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The remaining stock is to be held, as per agreement, for pur- 
chase by Hampton’s associates. 

Samuel Johnson paid incorporating expenses, May 2, 1927, 
amounting to $500, which is to be credited as a payment on his stock 
subscription. 

Hampton, by agreement, is to receive 1,250 shdres of full-paid 
stock in exchange for his business, buildings, stock and equipment, 
including the various assets and liabilities as per the accompanying 
balance sheet. The business of Hampton is to be taken over as soon 
as possible after the first meeting of the directors, at which time the 
other subscribers to the stock of the company will pay 50% of their 
subscriptions, the remainder to be paid August 9, 1927. 


Good-Will.—The net worth of this business, which the corpora, 
tion is to purchase for $125,000 of its capital stock, is seen by the 
above balance sheet to be $105,140. If this is the real value of these 
net assets, and the capital stock is considered as being worth its face 
value, then there must be another asset of a value of $19,860 which 
is being purchased. This asset is the good-will of Charles W. 
Hampton, the proprietor of the individually owned business. 

As defined by Lisle in “Accounting Theory and Practice”: 
“Good-will is the monetary value placed upon the connection and 
reputation of a mercantile or manufacturing concern, and discounts 
the value of the turnover of a business in consequence of the proba- 
bilities of the old customers continuing.”” An eminent English jurist 2 
defines good-will as “every advantage ... . that has been acquired 
by the old firm in carrying on its business, whether connected with 
the premises in which the business was previously carried on, or 
with the name of the late firm, or with any matter carrying with it 
the benefit of the business.” 

Lisle gives as the basis of the value of good-will, the place, the 
name, and the chance that no one connected with the old firm will 
step in to compete. There are other elements which enter in, how- 
ever; such as the personnel of the concern, its trade-marks, etc. Al- 
though complex, good-will may be defined in general terms, as the 
value of any benefits a business may enjoy or advantages it may 
possess, apart from its actual property or other tangible holdings. 


1 Vice-Chancellor, Sir W. Page Wood. r) 
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Practical Aspects of Good-Will.—In another part of the pres- 
ent volume an accepted method of determining the value of good-will 
has been given.?, The purchase and sale of a going business, how- 
ever, is a matter of barter, and barter isa problem of, give-and-take, 
The, price agreed upon between a buyer and a seller may not be, in 
the opinion of experts, the value of the article. Usually. it is based 
on a compromise between the buyer and seller rather than upon 
any theoretical or appraised valuation. The purchase price of the 
good-will, therefore, becomes the difference between the amount 
paid for the other assets and the total amount paid, irrespective of 
any calculation as to what its value should be. It is, then, the dif- 
ference between the tangible value of the property for which stock 
of a corporation is issued and the par value of that stock. 

Good-will is a thing to be acquired, and not created arbitrarily 
by a book entry, and if it is legitimately acquired for value there is 
no reason why it should not be allowed to remain on the books as 
a permanent asset. But because of the widespread practice of over- 
capitalizing which has grown up in corporate organizations, the 
Good-Will account is almost invariably the difference between the 
true value of the tangible assets taken over and the value acquiesced 
in or placed upon the business as a whole by the board of directors. 
In other words, a Good-Will account is commonly used in the books 
as an offset to over- capitalization of the tangible assets. 


Pe connting Treatment of Good-Will.—Because of this fact, 
good-will is looked upon with suspicion, and there is a tendency 
in modern business to dispense with it, any existing good-will being 
written off the books gradually. Thus the General Electric Company, 
Victor Talking Machine Company and the Woolworth Company 
have each written good-will down to practically nothing, the one 
to $2 and the others to $1, at which it is now being carried on their 
respective books. Many other prominent corporations have pur- 
sued the same policy. The tax restrictions of the World War period 
checked this trend; but now there is a return to the former practice 
of writing down good-will, even when it has been purchased for 
cash, by charges against Profit and Loss or Surplus. If the good- 
will is on the books because of an excessive over-capitalization, it 
may well be written down as a surplus is acquired. 


2Ch. 71, “Capitalization of Good-Will.” 
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It may be noted in passing that the introduction of no-par value 
stock has provided an easy method of eliminating or excluding good- 
will from the balance sheet. Thus in the present-day capitalization 
of a going concern the good-will of a prosperous and valuable busi- 
ness may be, and frequently is priced at $1 regardless of its real value. 
At the same time to meet stock-selling or other stock requirements, 
no-par value stock is issued, large as to the number of shares but 
low as to the fixed price. These shares may not then be sold at 
less than this fixed price but they may always be sold at as much 
more as the seller—with due regard to the requirements of the blue 
sky laws—can induce the buyer to pay. In this way a practical over- 
capitalization may be had without conflict with the laws, and without 
the direct utilization of good-will. 

Theoretically the same thing might be done with par-value stock. 
In practice, however, if stock were issued with a par value of, say, 
$1 marked on each certificate, it would be difficult and usually im- 
possible to sell such stock at from $50 to $70 a share. With no-par 
value stock, however, free from any value mark on the certificate, 
this is by no means impossible. In such case the buyer looks at the 
profit-producing power of the incorporated business, listens to the 
persuasive explanations of the salesman, and, if these are sufficiently 
good, the sale is made. 

The analysis of the Good-Will account is as follows: 


Goop-WI1LL 
Debit: Credit: 
With the cost of good-will acquired. With any portion of good-will subse- 


quently written off. 


Opening Entry.—We may assume that the business of Hamp- 
ton has been taken over in payment for stock, the first instalment on 
stock subscriptions has been received, and the various organization 
expenses have been paid. It is now necessary to complete the of- 
ficial records and make the opening entries in the books of account, 
according to the plan adopted by the accountant. A matter of prime 
importance here is the inclusion of adequate and complete explana- 
tions. Vague or incomplete records should not be tolerated. 

In the opening entries which follow, the accounts of incorporators 
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are entered in the general ledger. This would not be advisable if 
the number of incorporators or subscribers ‘were large. 


May 9, 1927 
CharlesowWsyiamptontas.0 speach tise he Lk bcis os fa lea $125,000 
Peucl Jolson... Myoke PMO rads Lh kek GLE YR + et hhen ae, BO, O00 
Basics eM Mer i: Sree aee ey Se detec viz ec Se oc oimes wpe 20, COD 
Boe We : aaNM RES SU siyusy 1-rilintetY Fite 215 Ic ,000 
Robert W. Kester. 5d Dee EL pee CRE PLS RET OE ae IO, 000 
Unissued Stock. . ; a ee i toi eee wee ORs OOO 
To Capital Sain : $250,000 


Charles W. Hampton. Comnarone incorporated with an 
authorized capital of $250,000, divided into 2,500 shares of 
$100 each, subscribed for as follows: 


Charles W, Hampton.4.... 50. .eapit.qan.: s.. 1,250 shares 
Pamduele)| OhMsonae aera Sta Aaa nein h 7) 200) Fue 
ee ee ee 2001 
Lincoln Webster. . MAGE. EAS Eta cUnTOO lee 
Robert W. Keston, TOOm ae 


Subscriptions payable 50% in n cash and ‘balance August 9, 
1927. The remaining authorized stock, 650 shares, is re- 
served for future issue. 


Transfer of Business.—At the time of incorporation, certain 
hecessary expenses must be advanced by the incorporators or by 
the attorney in charge. These are reimbursed after organization. 
All cash entries are given in the cash book shown below. The only 
remaining journal entry required is that recording the transfer of 
assets and liabilities from Hampton to the corporation. 

As will be seen, the cash turned over by Hampton is included 
in the journal entry, in order to show all of the assets and liabilities 
together. This plan, which obviates the necessity of splitting entries, 
is to be favored for it sets forth the entire transaction. The 
cash account is ticked in the journal, and the general ledger 
account in the cash book, to indicate that they are not to be 
posted. If this were not done, the items might be posted from both 
books. 


Land. . HIMOSOR MIC OTS, WARS ASE O18 7 307660 
Store and Warehouse: ‘htbelsbostan och aod petey maim 50, 000. 
Siro Weel maymksielen Hole oe UG Clee coe eae SRO NMOIO DEY Sm ioe acon on maclnnre,e) 
Hel Very gly CULDIeT Uren rRn ache Gees eo 1s lope oysGare niaasires ateis Pn) OOO 
Office Wquipment. 27, QIN W 10. OUR ABIL TS? gets BS, gE 4406 
Merchandiseaye ‘ype vadtarie: orth -iigee ter yb Se 2 46,309 
NECOUNES: RECELVADIGHAL. Pilih RAR eh oe pese thet t bea Saicag ee wea ey LOyAOO 


3 For other methods of making entries of this nature, see Ch. 40. ‘‘Par-Value Stock of 
Original Issue—Not Full-Paid.” 
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Notés!Recéivable! : ist. sui aids 22. See. Patios ». Att) 19, 350 
Cash sclicie oc othe Soma bh ae eet as ieee tv ebiae me Sar eee OTA 
Good=Will sc... careese so doce ete ele ties eee tee as 19, 860 
To Mortgages Payables... neonate mcr. ee ace: $ 25,000 
Bank Boars: Aide eee cys carrentals coca crane 10,000 
Notes\Payable nice eet amie irat cisietee heraaeect 17,750 
ACCoUnts Payapler nce tistir eae ies eit eatenie eee * 22,800 
CharlessWa Hamptons 22 oer eee aie eae oe cere 125,000 


For the entire assets and liabilities of Charles W. Hampton, 
taken over this day in full payment of his subscription. A 
good-will of $19,860 is allowed over and above the net worth 
indicated by his balance sheet. (See minutes of stockholders 
and of directors for authority and for further details.) 


Cash Book Entries 


Casu Book 


1927 1927 
May 9 Samuel Johnson (Paid on May 9 Organizing ett ; 
May 2).. $ 500 Organization Tax.... $ 125 
Charles W. “Hampton Filing Certificate... .. 30 
(Balance transferred). 6,740 Recording Fees, eee a 20 
Samuel Johnson........ 9,500 Counsel’s Fee........ 250 
James). Witter sc...) tO, OOO Accountant’s Fee. cate 250 
Lincoln Webster....... 5,000 Other Outlays. ...... 260 
Robert W. Kester...... 5,000 Balanceifey « az | spate} 785 1805 


(Payment of first instal- 
ment of 50% vn sub- 
scriptions to stock.) 


$36,740 _ $36,740 


Other Entries.—The necessary entries have now been made in 
the journal and cash book, and the accounts called for by these entries 
must be opened in the general ledger. An account should also be 
opened for unissued stock. The subscribers’ accounts will be credited 
and cash debited, through the cash book, when the final payments are 
made August 9, 1927. 

There is nothing unusual in the form of any of these ledger 
accounts and they are not shown here in account form. 

In the stock ledger, records of the stockholdings ‘of each sttb- 
scriber must appear. Instalment receipts must be issued as payments 
are received, and stock certificates made out when the final payments 
are made. It is the duty of both the attorney and accountant to 
see that the general procedure is in accordance with legal and busi- 
ness requirements. 


—— 


CHAPTER 88 


INCORPORATING A PARTNERSHIP—GENERAL 
PROCEDURE 


Problems Involved.—The incorporation of a partnership in- 
volves problems differing from those encountered in the incorporation 
of a new enterprise. These problems vary with the conditions and 
requirements of the particular partnership. 

If the partners are willing to adopt the simplest and most obvious 
corporate arrangements; if they will capitalize on the basis of the 
actual values to be taken over, issue all the capital stock in payment 
for the values transferred to the corporation, allot this full-paid stock 
to the various partners in the proportion of their partnership inter- 
ests, and thereafter let matters take their natural corporate course— 
the duties of the incorporating counsel are not onerous. Usually, 
however, the parties to such an incorporation are not willing to 
commit themselves so irrevocably to the operations of the unmodified 
corporate system. They are accustomed to the conditions of the 
partnership, and they wish these approximated as nearly as may be 
under the new régime. 

Possibly all the partners, without regard to investment, may be 
participating equally in the management; or one partner, with a rela- 
tively small investment, may be the leading spirit and practically in 
control; or a silent partner, taking no active part in the management, 
may have a preponderant investment. In any of these cases, the ordi- 
nary operations of the corporate system would work a radical change, 
and it is not to be supposed that the partners would agree to the 
entire abolition of the conditions under which they have perhaps 
achieved success. On the contrary, they usually desire to continue 
the existing conditions. This may be done with much precision, for 
nowhere does the flexibility of the corporate system appear to better 
advantage than in its ready Sa to the varying needs of 
partnership incorporations. 


-Name.—The partnership name should in itself represent a con- 
siderable trade value that would be lost if it were dropped on incor- 
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poration. To avoid this, the name of the partnership is usually 
adopted, as nearly as may be, as the name of the new corporation. 
In those states where it is permissible, the partnership name is not 
infrequently taken without modification as the corporate designation. 
This practice is, however, open to objection, as there is then nothing 
in the corporate name to indicate that the concern is a corporation, 
and parties doing business with it might, unless in some way informed 
of its corporate nature, be able to hold the stockholders as partners. 
In such case, the most advantageous single feature of incorporation— 
its limited liability—would be largely lost, and to retain this feature, 
while still preserving the actual form of the partnership name, the 
word “Incorporated” or the abbreviation “Inc.” is frequently added. 
This usually appears in small letters after the name, sometimes in 
parentheses, and effectually prevents any danger of partnership 
liability through the form of the name. 

In those states where the word “Company” may be used as part 
of the corporate name, a common practice when a partnership is 
incorporated is to adopt the partnership name with the word “Com- 
pany” following—‘‘Smith & Jones” becoming on _ incorporation 
“Smith & Jones Company.” This plan is generally preferable to the 
use of the unmodified firm name, or its use in connection with the 
word “Incorporated.” In New York and a few other states, how- 
ever, the authorities compel the use of the word “Incorporated,” its 
abbreviation “Inc.,” or other words indicating incorporation in the 
name, in order to distinguish clearly the incorporated business from a 
sole-proprietorship or partnership business, and do not allow the word 
“Company” to be used without qualification. 

Another common modification of the firm name is to substitute 
a hyphen for the connecting word and add “Company”’—“Smith & 
Jones” then becoming the “Smith-Jones Company.” In most of the 
states the prefix “The” either may or may not be made part of the 
corporate name, though in a few states its use is obligatory. Owing 
to the additional length given the corporate name by its use, and 
its exceeding awkwardness in certain legal constructions, the word 
“The” is better omitted where not required by law. 


Capitalization.—If after incorporation the partnership business 
is to go on under the corporate form with only the former partners 
interested, no stock being sold to outsiders, the simplest and possibly 
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most satisfactory basis of capitalization is the actual value of the 
assets turned into the new corporation, without allowance for good- 
will, trade-name, or any other intangible assets. Then, on incorpora- 
tion each partner will participate in the stock by which this 
capitalization is represented, dollar for dollar, to the amount of: his 
existing partnership investment. 

Under this plan the capital stock of the new company is kept at 
a comparatively low figure, taxation is to some extent avoided, while 
the respective proportionate interests of the different partners are 
accurately preserved. As will be readily seen, no very exact estimate 
of the value of the business is necessary under this arrangement. The 
capital stock merely serves as a convenient method of adjusting the” 
proportionate interests of the partners, and, no matter what its 
amount, these interests are still represented in proper proportion. 

It is different, however, if stock is to be sold. Then the full value 
of the company’s assets must be reflected in its capitalization. With 
a company listed on the stock exchange, this full valuation of its 
assets in its capitalization is not of so great importance—the market 
will, within limits, fix the price of its stock. With a small company, 
not listed on an exchange and only occasionally selling stock, there 
is no such automatic regulation of the price of its stock. It is a 
matter of “barter and sale” and the psychology of salesmanship 
demands a full capitalization of the value of its possessions. Pur- 
chasers may be very willing to pay less than the par value of stock— 
it is most difficult to induce them to pay more. Even if no-par value 
stock is issued, the greater the array and the book value of the assets 
behind it, the easier it is to obtain a fairly high price. Accordingly, 
if new members are to be taken into the incorporated business, or 
any of the partners expect to sell stock, or it is anticipated that at 
any time in the near future stock will change hands, the proper 
valuation and capitalization of the business become matters of real 
importance. Then the value of the good-will should be added to 
the property values; also any other intangible assets, such as trade- 
names, trade-marks, and copyrights, should be included at a fair 
figure. All these are valuable assets and are legitimately represented 
in the capitalization of the business. Contemplated profits are not a 
proper basis for capitalization,’ but earning power, if fairly well 


N. J. Eq. 36; Holcombe v. Trenton White City Co., 80 


1See v. Heppenheimer, 6 
8 4 5. Eq. 364. 


N. J. Eq. 122; aff'd. 82 N 
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demonstrated, is allowable. Thus the valuation of a plant based upon 
its earnings for the previous year capitalized at 6% has been held 
permissible.” 

Any desired property may, of course, be reserved to the members 
of the partnership. If the partners wish to retain a portion of 
the cash on hand, or certain portions of the firm realty or other 
property, or think certain accounts better in their own hands, the 
whole matter is in their discretion. They may retain what they 
will and transfer what they will. 


Form of Capitalization——The form of capitalization, within 
the limits of reason, is also a matter of conditions and discretion. 
It may be all common stock, or to this, preferred stock and bonds 
may be added. The matter rests entirely with the partners. If it 
is decided to issue bonds, the stock capitalization will naturally be 
reduced by just that amount. If preferred stock is issued, the com- 
mon stock will be reduced by that amount, but the total stock capi- 
talization will remain the same. 

In the incorporation of a partnership, no-par value stock may 
at times be used to great advantage. Thus preferred stock may be 
issued to the actual value of the tangible property taken over and 
this be divided among the partners in proportion to their invest- 
ment. No-par value stock may then be issued to represent the 
intangible values and this no-par value stock be divided equally among 
the partners. Each, if the business is successful, will then receive 
a fair return on his actual investment and will participate in all 
profits beyond this on exactly the same basis as do his former 
partners, The same arrangement might, and frequently is, carried 
out with common stock representing the intangibles or the earning 
power of the business, but no-par value stock lends itself more readily 
to adjustments of this kind.* 

If additional capital is needed for the business of the new 
corporation and stock must be sold to secure it, the amount of capi- 
talization determined by the total value of the partnership assets 
—including good-will—would naturally be increased by the amount 
of stock to be sold. 

Also in fixing upon the amount and form of capitalization for 


2Ry. Review v. G. D. & M. Tool Co., 84 N. J. Eq. ; Od 

Basis es Stock Paeiaheakiong . J pt gpl Pas Rede eeh pie sone 
or general discussion of no-par value stock, see Ch. aS 51 i 

Value,” and Ch. 40, “Use of No-Par Value Shares.” n° ons, cWathout “Pay 


_—_ 
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the incorporated partnership, the matter of taxation must be given 
careful consideration.t It is here that expert assistance is employed 
to advantage. 


Exchange of Property for Stock.—The value of. the partner- 
ship business and property having been determined, and the capitali- 
zation of the corporation fixed at this total value, the business as a 
going concern will be offered to the new corporation in exchange and 
full payment for all its capital stock. This offer should be by formal 
written proposition, usually signed by one of the partners with the 
firm name, but sometimes signed by all the partners. 

This proposition is» usually accepted without demur, the. new 
corporation authorizing the issue of its capital stock in payment for 
the property. The capital stock will then be issued in accordance 
with the terms of the proposition, and the partnership business and 
property as tendered will be transferred to the corporation, usually 
by a formal bill of sale, though sometimes by mere delivery of 
possession. The partnership books of account—as discussed in the 
following chapter—are closed by entries showing the transfer to the 
corporation, and proper books of account are opened by the cor- 
poration. This completes the transaction as between the partnership 
and the corporation. 


Termination of the Partnership.—The corporation now owns 
the business as transferred to it, but the partnership still exists with 
the stock as its sole asset, unless some of the partnership property 
has been reserved from the sale to the corporation. The distribution 
of this stock among the partners in accordance with previous agree- — 
ments, or usually in proportion to their respective firm interests, 
completes the usefulness of the partnership. It may then be con- 
tinued in a quiescent condition, be dissolved by formal agreement, 
or merely be allowed to lapse. If no partnership property was 
reserved and the stock received by the firm is distributed, and there 
are no special reasons for its continuation, dissolution by formal 
agreement is the better practice, avoiding any possibility of subsequent 
entanglements or liabilities. If it is desired to avoid any possibility 
of future liability because of the old partnership, formal notice should 
be given, by publication or by notices mailed to all those who have 


4See Ch. 113, “Corporate Taxes and Tax Reports.” 
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been dealing with the partnership, of the incorporation of the business: 
and the dissolution of the partnership. 


The Partnership Liabilities——Usually on the incorporation of 
a partnership, the new corporation takes over by formal agreement 
not only the assets but the liabilities of the old partnership as well. 
This does not, however, unless the creditors consent, relieve the 
partners from the liabilities they transfer to the new corporation. 
The corporation is responsible, but so also are the former partners, 
and if the new corporation should fail without making proper pro- 
vision for the assumed partnership debts, recourse might be had upon 
the partners. They cannot escape their legal obligations by the simple 
device of organizing a corporation. 

On the other hand, partnership assets cannot escape the partner- 
ship debts by transfer to a corporation in exchange for its’ stock. 
When a corporation takes over the entire assets of a partnership, for 
no consideration save its own capital stock, and with no provision for 
the payment of the partnership debts, the partnership, in effect, be- 
coming incorporated, the just inference is that it assumes the part- 
nership debts. To the value of the assets certainly it is responsible 
to partnership creditors. Disposing of the assets does not dispose 
of the obligations. 


Stock Adjustments.—In an ordinary partnership, when the 
investments are equal or nearly so, the stock received in exchange 
for the partnership property is usually all common stock, with or 
without par value, and is distributed among the partners in proportion 
to their respective investments in the old partnership. If, however, 
special conditions are to be met, this arrangement may be varied 
almost indefinitely. 

At times preferred stock is desired by the partners to represent 
a portion, at least, of the property transferred by them to the corpora- 
tion. Such stock has the advantage of its fixed preferential dividend 
that must be paid before dividends are paid on the common stock, 
and, so far as permitted by the state laws, it may be given any other 
powers or privileges deemed necessary. 

At other times the partners will perhaps prefer to have a portion 
of the payment for the partnership property transferred to the cor- 
poration given to them in the form of bonds. Corporate taxation is 
usually thereby avoided, though personal taxation may be propor- 
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tionately increased. Beyond this, bonds are a safe and very con- 
venient form of corporate security to hold if the incorporated 
business is, in whole or in part, going into new hands. 

By the use of common stock, with or without par value, preferred 
stock of varying powers and privileges, and bonds, almost any require- 
ments of a partnership to be incorporated may be satisfactorily met. 
For instance, a silent partner’s interest might be properly provided 
for by a preferred stock, drawing a preferential dividend equal to 
the rate of interest theretofore paid upon this partner’s investment, 
and participating otherwise in profits to the same extent as the invest- 
ment did before. This preferred stock might be allowed to vote, 
or if it were not desirable that the silent partner should participate 
in the management, the voting right might be denied, or the silent 
partner’s entire interest might be provided for by an issue of bonds 
that would draw a fixed interest without regard to profits, but could 
not vote. 

In this case any rights of participation in profits enjoyed by the 
silent partner, might be provided for by giving the bonds a participat- 
ing feature. Where this is desired, there should be a careful investi- 
gation of statutory provisions and judicial decisions to make sure 
that the participating feature is allowable in that state. 

Or if one partner’s investment were much larger than that of 
the other partners’, but equality in management were desired in the 
new corporation, the excess interest of the one partner might be 
provided for by non-voting preferred stock, by a bond issue, or 
perhaps by an issue of “Class A” common stock without the voting 
right. In the latter case such partner would participate in all profits 
on the basis of the full amount of stock held by him, but would 
not vote on the excess portion. If his excess investment were in 
bonds, he would vote and participate in dividends on the basis of 
the amount of stock actually received by him, but would receive 
in addition the fixed amount of interest called for by his bonds. Also, 
at some specified date he must be paid the face of his bonds, his 
excess investment under these conditions constituting a preferred 
claim against the corporate property. Under the preferred stock 
plan, he would participate in profits to the full on his quota of com- 
mon or no-par value stock, but on this preferred stock would, as 
usually arranged, participate in profits only to the extent of his 
preferred dividend. The final redemption of such preferred stock 
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might or might not, according to the arrangement, take precedence 
over any liquidation of the common stock. 


Board of Directors—-If the partners take the amount of stock 
in the new corporation to which their respective partnership interests 
entitle them, and let the selection of the board take its natural course 
thereafter, the matter is simple. Usually, however, the partners wish 
an equality of power in the board, or a specified representation, or a 
classification, or some other special arrangement, and the composition 
and method of electing the board of directors frequently becomes 
the most difficult question arising in connection with the partnership 
incorporation. 

Where equality of power on the board is desired, each partner 
will usually designate one or more directors, so that the completed 
board will contain an equal number of representatives for each part- 
ner. Where the partnership consists of three or more, the usual 
practice is to make the number of directors equal to the number of 
partners, elect all the partners, or the chosen representatives of any 
partners not wishing to appear on the board, and then make provision 
for the maintenance of the board so constituted. 

Where there are two partners, the matter is less easily arranged. 
Three is the minimum number of directors usually allowed, and the 
necessity of having a third director who really has the deciding vote 
in any point of difference makes the situation difficult. Sometimes 
a confidential clerk, or a mutual friend, or the wife of one of the 
partners is chosen, but in event of any difference of opinion the 
result is likely to be very unsatisfactory. If possible, a mutual 
friend of character and standing may be elected, with the under- 
standing that he is not to be involved or troubled in any way unless 
serious differences arise, when he will virtually act as an arbitrator. 
Another plan is to have some indifferent person accept the office and 
immediately resign, leaving the third position vacant with the two 
partners in control to fight out any differences, just as they would 
have done in the days of the partnership. If this plan were objec- 


tionable on account of the incomplete condition of the board, the. 


membership of the directorate might be fixed at four, each partner 
being elected to the board and designating an additional member. In 


such case it may be wise to provide for arbitration in case of a 
deadlock. 


ee 
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Maintenance of Agreed Management.—When the composition 
and manner of election of the board of directors have once been 
decided, some means of securing the permanency of the agreed 
arrangement is usually desirable. If mere representation of the 
minority interest on the board is desired, this may usually be secured 
by the adoption of cumulative voting. In some states, however, 
cumulative voting is not permissible and in many cases more than 
minority representation is desired. Other means must then be 
adopted. Some of the more common of these are as follows: 


1. By formation of a voting trust. 

2. By voting requirements so high that all must agree and par- 
ticipate if directors are to be elected. 

3. By classification of stock, each class electing a specified num- 
ber of directors. 


These methods are discussed in some detail in other portions of 
the volume.° 


Officers.—In the conversion of a partnership into a corporation, 
little difficulty is experienced in the selection of the corporate officers, 
as the partners usually take these positions; their previous habits, 
duties and position in the firm designating with more or less precision 
the official positions for which each is best fitted. ; 

It may be noted, however, if there is difficulty in the assignment 
of the official positions, that outside of a few matters specified or 
implied by the statutes of some states, the powers and duties of 
officers may be fixed absolutely by charter or by-laws. The power 
of the president may be restricted in any way. the conditions seem to 
demand, any desired limitations may be placed upon the power of 
the treasurer, the secretary may be assigned any powers or duties 
within or without the usual range, and any or all of these officers 
may be made as dependent upon, or as independent of the board 
and their fellow-officers as may be deemed expedient. 

Usually it is not the part of wisdom to vary the customary powers 
and relations of the corporate officers, but occasionally in the adjust- 
ment of partnership relations under the corporate form such changes 
may be made to advantage. 


5 For discussion of voting trusts see Ch. 76; for discussion of voting requirements 
and classification of stock, see Chs. 74 and 75. 


CHAPTER 89 


INCORPORATING A PARTNERSHIP—ACCOUNTING 
ENTRIES 


Conditions of the Incorporation.—The entries of the present 
chapter are those required for the amalgamation and incorporation 
of two Chicago partnerships which for a number of years have been 
successfully engaged in manufacturing. The entire business—plant, 
good-will, current assets, and liabilities—of each concern is to be 
transferred to the new corporation in exchange for its capital 
stock. 

In Illinois the entire amount of stock which is to be issued on 
the organization of the company must be subscribed and one-half 
paid up before the charter will be allowed, and therefore the part- 
nership agreements to take stock appear in the application for a 
charter. The actual transfer of the partnership assets and liabilities 
to the corporation is not, of course, made until the latter is com- 
pletely organized and ready to enter into the necessary agreements. 
The transfer acts practically as a dissolution of the partnerships. 

The change of ownership incident to the transfer of a partner- 
ship business to a corporation does not necessarily produce any 
change in the business, or in the established policy of management, 
or in its managers, or even in the manner of keeping the books of 
account, except such changes as are necessary to adjust the capital 
account to the altered conditions. During the process of the incor- 
poration now to be considered, the partnerships go on with their 
operations as before, all profits and losses after the agreed date 
belonging to the corporation. 


Agreement for Incorporation.—Certain preliminary agree- 
ments have been entered into by the owners of the two concerns now 
being consolidated. The details necessary for the accountant’s pur. 


pose are given in the following extracts from the preliminary agree- 
ment for incorporation: 


790 
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This Agreement for Incorporation made this 28th day of April, 1927, 
by and between Robert Lowell, Walter F. Mason, and Norman Lowell, 
copartners in the manufacture and sale of chemicals and chemical. sup- 
plies in the city of Chicago, under the firm name of Lowell, Mason & 
Company, and Nelson G. Oliver and George Dickson, copartners in the — 
manufacture of chemicals, also in the city of Chicago, under the firm 
name of Oliver & Dickson; : 


Witnesseth: 


1. That the business heretofore conducted by each of the above-named 
firms shall be amalgamated and incorporated under the laws of the State 
of Illinois as the Lowell-Mason Chemical Company. 


2. That the capital stock of said corporation shall be Five Million 
Dollars ($5,000,000), consisting of Three Million Dollars ($3,000,- 
000) of common stock, being 30,000 shares of the par value of One Hun- 
dred Dollars ($100) each and Two Million Dollars ($2,000,000) of seven 
per cent (7%) cumulative preferred stock, being 20,000 shares of the par 
value of One Hundred Dollars ($100) each. Three Million Dollars ($3,- 
000,000) of the common stock, being the entire issue thereof, and One 
Million Dollars ($1,000,000) of the preferred. stock, is to be issued full- 
paid in exchange for the said businesses as going concerns as hereinafter 
stated, including all of their assets, credits, trade-names, formulae, and 
good-will, and said incorporated company shall assume all of the outstand- 
ing liabilities of the said firms as existing at the time of transfer on the 
date of final organization. 


3. That the stock of the said corporation shall be issued full-paid as 
follows: To the aforesaid firm of Lowell, Mason & Company, One 
Million, Five Hundred Thousand Dollars ($1,500,000) of common stock 
and Five Hundred Thousand Dollars ($500,000) of preferred stock, dis- 
tributed to the partners as follows: 


Robert Lowell, 7,500 shares common and 2,500 shares preferred 
Walter F. Mason, 6,000 “ 4 “2,000 e < 
Norman Lowell, » 1,500“ . ‘ 500 a a 


To the aforesaid firm of Oliver & Dickson, One Million, Five Hun- 
dred Thousand Dollars ($1,500,000) of common stock and Five Hundred 
Thousand Dollars ($500,000) of preferred stock, divided equally between 
the partners. 

The remaining stock, being One Million Dollars ($1,000,000) of pre- 
ferred stock, is to be underwritten by Baker, Wilson & Shaw, bankers, at 
95 (5% commission), a contract to that effect having already been 
executed. 

4. And it is covenanted and agreed that Two Hundred Thousand 


Dollars ($200,000) of common stock shall be given by the aforesaid con- 
tracting parties, One Hundred Thousand Dollars ($100,000) from each 
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firm, to the said bankers without cost to said bankers as a bonus with the 
One Million Dollars ($1,000,000) of preferred stock subscribed by them. 


Underwriting Expenses.—In the present instance the amount 
of preferred stock underwritten is $1,000,000, the bankers agreeing 
to take this entire block at 95, or rather on a 5% commission basis. 
They then sell the stock to their customers at such higher price 
as may have been agreed upon or as the conditions permit, the differ- 
ence between the cost and selling prices representing their profit. It 
is probable that in a case like this the preferred stock would be sold 
at par and at least a part of the $200,000 of common stock be 
included therewith as a bonus, the transaction bringing the bankers 
a profit of $50,000, the amount of their commission, plus such amount 
of the bonus stock as they are able to save for themselves. 


To the newly organized company the $50,000 realized by the 
bankers is regarded as a selling commission, exactly as if the expense 
of selling the stock had been incurred by the company itself. The 
bonus of treasury stock given the bankers is best transferred directly 
from the stockholders to the banking firm, or to the new purchasers, 
without being entered on the books at all. 


When stock is underwritten it is not unusual for the bankers 
to turn over to the company full payment for the underwritten stock ; 
a check for the difference between this amount and the underwritten 
price being, in turn, given to them. Such amount is then charged to 
Commission account or to Underwriting Expense or some other 
suitable account. This has the merit of bringing the transaction on 
the books in a very clear and simple manner, and of eliminating from 
record the appearance of selling stock at a discount. In the present 
case, however, but 50% of the par value of the underwritten stock 
($500,000) is paid by the underwriters at the time, and a check for 
$25,000 (5% commission on 50% of the underwritten stock) is given 
to them. The remainder of the underwriters’ subscription ($500,- 
000) will be paid later as per agreement with them. 


The Partnership Balance Sheets.—The balance sheets of the 
two partnerships Lowell, Mason & Company and Oliver & Dickson, 
as of the 1st of May, 1927, are given on the following page. The 
data appearing in these statements are used in opening the books of 
the new company. 
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LoweLL, Mason & Company 
BALANCE SHEET, May 1, 1927 
Assets Liabilities 
Land.. . $ 100,000 | Mortgage Payable......... $ 100,000 
Buildings. . 150,000 | Interest Accrued.....:..:... 2,500 
Machinery and Pools! E5000: Notes Payable... «mnie 40,000 
Patents and Patteine? ; PO. 72,800'| Interest’ Accrued..’/. 20/0. 0... I, 500 
Trucks and Motors........ 25,000 | Accounts Payable......... 30,250 
Fuel and Supplies.......... 12,400 |. Accrued Taxes.... “3 6,500 
Raw Materiali see... 52,800 | Reserve Accounts: 
Work in Process........... 57300 For Depreciation. ....... 12,000 
Hinished) Stocke.cairkeaesiee 44,900 € (BadsDebtscfrna a pits 2,200 
Deferred Charges to Operat- Capital Accounts: 
Tings Mi Ag Ly spd beers toast 9,250 Robert Lowell $500,000 
Investments in Stocks and Walter F. Mason 400,000 
Bonds§:.hida eet wheat 143,700 Norman Lowell 100,000 1,000,000 
Notes Receivable. ......... I42,000 
Accounts Receivable....... 174,800 
Cashoii2- whee. DAA 262 95,000 
$1,104,950 $1,194,950 
OLiveR & DicKson 
BALANCE SHEET, May 1, 1927 
Assets Liabilities 
Leasehold. ..... $ 156,000 | Notes Payable Seg ... $126,000 
Machinery and "Toolea AS. okt 85,000 | Accounts Payable. . 136,300 
Delivery Equipment....... 30,000 | Interest Accrued. . 1,600 
Fuel and Supplies........... 9,400 | Accrued Operating Chargesii 10, 700 
Patents and Patterns....... 122,000 | Capital Accounts: 
RawrMaterial . 2.0.22 ..20 2-0 75,100 Nelson G. Oliver $500,000 
Workin Process:< 22 .- «cna 80,900 George Dickson 500,000 1,000,000 
HinishediStock ay 0 as ase: 3 198,000 —— 
Deferred Charges.......... 12,300 
Bonds and Securities....... 150,000 
Accounts Receivable, Net 
(book value $223,000)... . 221,500 
Gash: 2 36h eR Eine tee 134,400 
$1,274,600 $1,274,600 


Opening Entries—At this point, the new company being duly 
incorporated, the interested parties make formal proposals to the 
corporation for the taking over of the partnership businesses in ac- 


cordance with the terms of the agreement for incorporation, 


These, 
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accepted by the corporation, supersede the agreement for incorpora- 
tion and, in connection with the balance sheets of the two concerns 
taken over, supply the accountant with the data for his entries. 

The opening entries for the new corporation must be such as 
will record correctly and in proper sequence the various transac- 
tions involved in the incorporation of the company, and in trans- 
ferring to it, in exchange for its capital stock, the entire plant, busi- 
ness, and net assets of each firm. Those shown below do not differ 
materially from the entries given in previous chapters, except in the 
manner of making charges for stock. Instead of opening accounts 
for the various subscribers or even for subscriptions, accounts are 
opened separately for the three different concerns which have sub- 
scribed for stock, each firm being charged with the amount of stock 
to be turned over to its members, or to whomsoever it directs. A 
separate entry and explanation might be made, if desired, for each 
firm, or even for each subscriber, but in either case each entry should 
clearly state the amount of common and preferred stock taken. The 
entry for stock given to the banking firm might with possible 
advantage be separated from the others. 


May 1, 1927 
First Entry: 
Lowell, Mason & RPE 2 LaGI Spern Fa tra \es ehcdane Esbeo pa 2 OODOOO 
Oliver & Dickson. BEN cay a icioy heres ein doles, ordteiciante ys ot Na POOOSOOO 
Baker, Wilson & Shaw. . AVE N FPOE:. | MOS.9CL. .& 2+ "2,000, 000 
To Common Stock |: WARNES AIUD SOOO. RE. iv baie $3 , 000 , 000 
Preferred Stock. : 2,000 , O00 


The Lowell-Mason Chemical Company *iricorporated 
under the laws of Illinois, witha capitalstock of $5,000,000, 
divided into 30,000 shares of common stock of the par 
value of $100 each, and 20,000 shares of 7% cumulative 
preferred stock of the par value of $100 each, is organ- 
ized and begins business this day. From the firms above 
debited, subscriptions have been received for the entire 
common and preferred stock of the Company, the dis- 
tribution of this stock being as follows: 


Shares 
Name Common Preferred 
Ropero Wellman cannt mane M7 SOO 2,500 
Walter Eeavlason’, ioc uc sien aie OnOOO 2,000 
Norman. Lowell... 5.0. - 6h 1,500 500 
Nelson G."Oliveroy once ces ccate 7,500 2,500 
George Dickson! GIUI0.L Ou BEk, 366 2,500 
Baker, Wilson & Shaw.......... fhe. He 10,000 


AT otal ameerttrrecn ie teak ss 30,000 20.000 
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Second Entry: 


Land. 
Buildings... : 
Machinery and Tools. 


SUB ipery and Toads eo gna 


Trucks and Motors............ 


Fuel and Supplies. . ..4. ard rave fasaua watsilicleds bes tds 
awe Via terial scence ear Cea ent ma ede: 


Work in Process. . 
Finished Stock. . : 
Deferred Charges to Operating... 


Investments in Stocks and Bomislooie. bis Hoizaiat 
INGtes Reccivablesanaignes eld. wiles toarcrrurt cath own 
PACCOUN LSE RECELVAD OMAN EE ERE Ae Sac nic svkae 


Cash.. 
Good- Will. . 
To Morteage Payoble™ 


Interest Accrued............. thes 
Notes! F ayaRG Ge 8 rideliV/ “Shai Io walfqnsat 


Accounts Payable. . 
Accrued Taxes. . 


Reserve for Depreciation. . 


Reserve for Bad Debts. 


Faas rE MADE ata case ss 


To record in the ledger the various specific assets and 
liabilities turned over by Lowell, Mason & Company, 
as a going concern, in full payment of stock subscriptions 
to 15,000 shares of common and 5,000 shares of pre- 
ferred stock of the Company, as per their offer accepted 
by the Lowell-Mason Chemical Company, (See minute 
book, page 5.) All right, title, and interest in the assets 
of Lowell, Mason & Company are conveyed to the 
Lowell-Mason Chemical Company, and all liabilities of 
that firm are assumed by the Lowell-Mason Chemical 


Company. 


Third Entry: 


WeeaSeholdaet dace cateanelt hha aabraato lett saceracat'y eEE eT Cee 
IMachineryaqnd aloolsmemragur eis c4s geecie as - 
Welivery, HauipMente tires sec ciokie o'o0 0 + ol crete 
Fueland Supphesoaciini22. A. 00... RNLL4 
Patentsrangd Jxpuvei smn net vssecd  pucieent ees 
ima eRsetallkaas vs lc Se sy ARS a a eee One 
NMOL LOCCSS Ome ie eect cle re sata cot ae st 0 eager oleate 
Finished Stocks-A ev? SCF. Danae if1s One 

Weferred. Changes setiscrers arrcuysexry wash . 
BONG StANC EOE CUTILICSHaetene seoiaia« crete aig'> s yeas siapeieudie ergietced 
NGCOUntStRECEIVADIC Ms Beers bak crete tie cre eters tenn ole eng ene 


Cashis.nis ast. fo Beet 


A ac litt = foes Reg Rieke a ee 


$ 100,000 
4,000 
40,000 
30,250 
6,500 
12,000 
2,200 
2,000, 000 
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To Notes Payable iSeouee ETE ce Or eae $ 126,000 
Accounts, Payable tina. iterate tras apelin 136, 300 
Interest Accrued. . Sey kts tale ARAN ne otter 1,600 
Reserve for Bad Debts. Sem he, are ty 1,500 
Accrued Operating Charges. RNS x 10, 700 


Oliver & Dickson. . be Sante See te ARI tre 2,000,000 


To record the specific assets and liabilities turned over by 

Oliver & Dickson, taken by this company as a going con- 

cern, as per their offer accepted by the Lowell-Mason 

Chemical Company. (See minute book, page.5.) 

Entries for Commission and Stock Bonus.—It then remains 
to make the entries for the payments by the underwriters, showing 
their commission. These will be as follows: 


Fourth Entry: 


Cash. . Be ee ed oe Sate tia ta ft ng SO. OOO 
To Baker, Wilson & Shaw. $500,000 
Payment of 50% of subscription tg Baker! ‘Wilson & ‘Shaw, 
underwriters, to $1,000,000 of preferred stock. 


Fifth Entry: 
Oreanization Bxpenise.cxditun tei eGo eheotaae Cees eo St GCOS 
To Cash.. Tate se $ 31,000 
By order of the Directors’ for paythentt ‘of 7 various s expenses 
incurred during the incorporation of the Company, including 
5% commission to Baker, Wilson & Shaw on $500,000 of 
stock subscription. (Give items in detail.) 

An amount of $500,000 of the underwriters’ stock subscription 
still remains to be settled for, at which time Cash and Organization 
Expense will be increased and the account with Baker, Wilson & 
Shaw closed. 


Closing the Partnership Books.—The manner of closing the 
partnership books will be illustrated in detail by the closing entries 
for Lowell, Mason & Company. A somewhat different procedure is 
shown in condensed form in closing the books of Oliver & Dickson. 

It is not unusual, when a partnership is incorporated, for the 
bookkeeping system, if well-arranged, to be retained and be used 
by the new company, rather than to open new books. When that is 
the case, only such entries are required as are necessary to open the 
accounts peculiar to the corporation and record the transactions inci- 
dent to incorporation. However, in the case now under consideration, 
new books are presumed to have been opened, and of course all 
asset and ltability accounts must necessarily be closed on the partner~ 
ship books and the balances be transferred to the corporation’s books. 
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It will be noticed that each firm has been allowed $1,000,000: for’ 
its good-will in addition to payment in full for its net worth? The 
amount may be too much, but that is a matter with which. the ac- 
countant is not particularly concerned since this has already been 
determined and he must accept conditions as he finds them. The two 
firms receive stock of the new company in exchange. for their 
respective plants and net assets; and this stock in turn is apportioned 
_to the former partners in proportion to their holdings. The succes- 
sive entries, shown below exhibit. in uprener sequence the procedure 
and book: entries required. 


Closing Entries on Books of Lowell, Mason & Company.— 
The following entries will properly adjust and close the accounts 
of Lowell, Mason & Company on the books of that firm. The same 
end could, of course, be reached by different series of adjusting 
entries. 


May 1, 1927 
Good-Will. . Pate < Nakdai idiaieY destk lise. 
RS Robert Lowell. SNS a erect Res © $5 5 Ae te $500,000 
Walter F. Maso?! nC SPE TORR AG ie eons 400 , 000 
Norman Lowell. attr at 100,000 


To place upon the books: g0od- will of: $1,0 000,000 in 
accordance with offer accepted by Lowell-Mason Chemi- 
cal Company. Good-will apportioned according to the 
partners’ holdings. 


Lowell-Mason Chemical I Company. | decent Pence (P25 BOAO i 


To Land. Ree ee eee ee $100, 000 
Beis de NO fe Tes oc 150,000 
Machinery and Tools. . BO Ree, eS eee oe 115,000 
Patents and’Patterns. (pect: 2 etal Phos: 72,800 
CE aed eM) 605 oc ocrrss bass Gerreasonennsioror 25,000 
Eu bya nols CSP ICS .c5. 0-5 crs jewse reeccast or Sewers eotefowed to eeks 12',400 
hc ean Re TE 52}800 
Work in Process... mod Inaimed). sore! 57,300 
Finished Sto¢k. . LASO-AY ORE. 2 4 44,900 
Deferred Charges to ‘Operating: gone dali, ast 9,250 
Investments in Stocks and Bonds............- 143,700 
Notes Receivablengn Pita .#e. TOMAS 60. Bat 142,000 
Accounts-Receivables seve syst. aap iaeidas dey ome 174,800 
Cash.. Ry cies vanes sen As 0c < aps atan cia seeks, oak == 95,000 
Good- Will... Bitte 1,000, 000 


Plant, good-will, ‘anid sandiy webets mined over oth! the 
Lowell- Mason Chemical Company in exchange fcr 
_ $2,000,000 par value of stock of that Company. 
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Mortgage) Payable. Jia vec. i800). aes. rail. sane. en $100 , 000 
Notes: Payablese sicelper snr eri ek seria) ed re 40,000 
TnterestsAccrued ier Son ohare aticlacieniniy aie stesaiake at 4,000 
Acdounts Paydblenees se ce ste cote cite stars steets cele re Sr raion 30,250 
Acevued/Taxesii...2n. euth ovride. etic. eee 6,500 
Reserve for Depreciation f. .5 <1... 5.005 eideps eye as cieee aes 12,000 
Reserve for Bad Debts. . 3; SSA 2,200 
To Lowell-Mason Chemical Company. . $194,950 


To close accounts and transfer to Lowell- Mason ‘Chemi- 
cal Company all of the liabilities of this firm, as per offer. 


Distribution of Partnership Assets.—All assets and liabilities 
have now been closed off and transferred to the new corporation; 
and the only accounts remaining open are the capital accounts of 
partners and the debit balance of the Lowell-Mason Chemical Com- 
pany. The required amount of stock has been received from the 
new company to pay for the $2,000,000 of net assets turned over. 
This stock is distributed to the former partners as originally agreed, 
and its distribution is then entered on the books of Lowell, Mason & 
Company as follows: 


Stock of Lowell-Mason Chemical Company.............. $2,000, 000 
To Lowell-Mason Chemical Company. . $2,000,000 
For 20,000 shares of stock of Lowell- Mason ‘Chemical 
Company received today in full payment for net assets 
shown in the previous entries. The stock is issued in 
the partners’ names as follows: 


Shares 
Com-  Pre- Par 
Names mon ferred Value 

Robert Lowell.......... 7,500 2,500 $1,000,000 

Walter F. Mason........ 6,000 2,000 800, 000 

Norman Lowell......... I, 500 500 200,000 

Total, 0. .v. 00 /..'> 15,000' 5,000: $2", 0007000 
HRODELU LOWELL \. ocke tiecripasieke o¥deartions arts aaies ae RETR Eee $1,000, 000 
Walter F. Mason. . 800,000 
Norman Lowell. 200 , 000 


To Stock of Lowell- Mason Chemical Company.. $2,000,000 
For distribution of the above-mentioned stock to the 
partners, and to close the capital accounts of the firm. 


Closing the Books of Oliver & Dickson.—The entries below 
illustrate another plan of closing the partnership accounts. These 
entries are condensed as much as possible so as to show merely the 


procedure rather than the record of details such as was shown in 
the previous closing entries . 


Ch. 89] INCORPORATING PARTNERSHIP=ACCOUNTING 805 


Good-Will. . 19 Ua BS. 20). doors, Sankelse$rheoorebe 
To Walaon. G. Gliver: Resco eee eed Ticiak bachosusets $ 500,000 
George Dickson. . Resid 8 a siyaiserste erat Nats 500,000 

Lowell-Mason Chemical Company..../.........2.,.0.0. $2,000, 000 

Sundry Liabilities (listed separately). . 276,100 
To Good-Will and ee Kesetg (listed separately). $2,276, 100 

Nelson. G. Oliver. ot. emerch: reppesssenest ob ea pi bebeet Tose $F 92000. 000 

(SCOrge DICKSON awa iranian Revert in corse x ty oe: 30nd ea 1,000,000 
To Lowell-Mason Chemical Company............: $2,000, 000 


To close capital accounts of the partners upon distribu- 
tion to them of stock of the Lowell-Mason Chemical 


Company: 
Shares 
Com- Pre- 
Name mon ferred 
iINelsoniG. Oliverseeueis ios jets ase 7y500 2,500 
GeorgerDicksommer ae smi con cette». 77500. 2,500 


Balance Sheet of New Company 


LoweE.LLt-MaAson CHEMICAI. COMPANY 


BALANCE SHEET AS ON May I, 1927 


Assets Liabilities 

Senda eee ene > TOO) OOo) Mortgage Payablera qa $ 100,000 
(Buildings ae se seats = ot TSOR,000N Notes! hayablewe gen. ore 166,000 
Machinery and Tools...... 200,000 | Accounts Payable. . wee 166,550 
Patents and Patterns....... 194,800 | Interest Accrued.. ave 5,600 
WMeasehiold waa. celssectacractrs 156,000 | Accrued Taxes and Charges 17‘ 200 
Trucks and Motors........ 25,000 | Reserve Accounts: 
Delivery Equipment....... 30, 000 For Depreciation........ 12,000 
Fuel and Supplies.......... 21, 800 SS Bad Debts... v1 me: 3, 700 
Raw, Materiales. sce ce 127,900 | Capital Stock: 
IWiOrk il (ETOCESS reas iee ai. 138, 200 Common. «+. 3,000,000 
Finished Stock. : 242,900 Preferred, 7% Cumulative 2,000,000 
Deferred Charges to Operat- 

RIDE" ovesscare oy ous Meneeter eernr eos 21,550 
vestments a aveseteele fi - 293,700 
Notes Receivable. ......... 142,000 
Accounts Receivable Mere a 397, 800 
Cash.. ae 698, 400 
Subscriptions to Stock.. eee : 500, 000 
Organization Expenses. .... 31,000 
Goods Wille jester eer. is” 12000; 000 


$5,471,050 $5,471,050 
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The condensed balance sheet of the new corporation as presented, 
shows the combined assets and liabilities and capital stock resulting 
from the merger. The balance sheet of each firm as already given 
shows its condition at the time of the incorporation. To the value 
shown, add $1,000,000 for good-will to the net worth of each firm 
to get the value placed upon its business. On the books of the new 
company the assets and liabilities taken over from the two firms are, 
of course, to be combined in the respective accounts, as shown in the 
balance sheet herewith. 


4 ba, ech Fae 


*? arcs yi ge meow covhorktinnvee pl asks 
ct Pat ies cod capital} ‘stock res 
Ate ted. wk end 7 As “iirendy: given, 
Sink aie ak poles oration: tS the: Nrediwe: 
ped eal. bo ei rar Vi worth ai” cat ; 
5° Che the hooks of tie new 
ee ERS Ay, the fen’ firine'are, | 
oat. Shee eee once Ae woomeaS us SHOT ithe 


ikngiga Sika”! 


CHAPTER 90 
PRE-INCORPORATION CONTRACTS 


Status as to Contracts of Newly Organized Corporation.— 
When a corporation is created by authority or act of the state, it 
comes into being untrammelled. and unencumbered, with no existing 
business relations and with no debts, contracts or obligations of any 
kind, save those imposed upon it by its charter, the laws of the state 
of domicile, and the laws of the federal government, 

This is self-evident. It is not even an artificial being until it 
is brought into existence, and until it comes into existence, it cannot 
in the nature of things legally act to bind itself in any way as a 
corporation.t Nor can it be bound before it exists, as no one could 
then act with authority as its agent or representative.” 

After its organization, the corporation may recognize or accept 
any proffered contracts not ultra vires that it sees fit and, save in 
Massachusetts, as explained later, this applies to contracts made ‘on 
its account before its incorporation. Its acceptance of such a contract 
may be express or implied. If the corporation takes the benefit of 
the contract, it is liable thereon without any express recognition or 
formal acceptance.? For example, if offices had been leased for the 
corporation before its incorporation, and the corporation when 
organized occupied the offices, it would be liable on the contract with- 
out further acceptance. If the corporation did not occupy the offices 
but by a proper resolution recognized the contract and assumed the 
rent, it would be liable. If it neither occupied the offices nor assumed 
the lease, there would be no acceptance either expressed or implied, 
and the corporation could not be held. The whole matter rests in 
its discretion.* 

In Massachusetts, however, as is the case in England, the courts 
hold that a corporation cannot, by adoption or ratification, take over 

Sines Boge Sapipnia aii tye iay a leo M4 So aTTs OF 147 App. Div. (N._Y.) 
tap cBbins v. Ry., etc. Co., 100 Me. 496; In re Ballou, 215 Fed. 810; Gardiner v. 
. Equitable Office Bldg. Corp., 273 Fed. 441, 448, and cases there cited. 


4Bond v. Atlantic Terra Cotta Co., 137 A. D. (N. Y.) 671; Streator Tel. Co. v. Tel. 
Co., 217 Ill. 577; Whitney v. Wyman, 101 U. S. 392; Martin v. Remington-Martin Co., 
N. Y.) 18. 
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and become liable on a contract made when it was not in existence 
by one who assumed to act as.its agent. A contract made prior to 
the incorporation might amount to an offer to the corporation that 
it could accept.® Or it may, if its directors see fit, make a new 
contract on the same terms, but this is a new contract and must be 
complete-asa-contract in itself.¢. It may also accept the benefits of 
a contract made on its behalf before incorporation and is then 
liable for the benefits it has’ received, but it cannot be held on the 
contract itself.” 

When a contract is made by the incorporators and promoters 
without any understanding that the corporation will adopt it, “rati- 
fication will not be presumed, even when the corporation has re- 
ceived benefits, unless actual knowledge by the corporation of the 
specific contract out-of which the benefits arose is made to appear.” § 


Liability of Contracting Parties—Contracts are continually 
entered into by incorporators, promoters, or trustees for and on ac- 
count of unorganized corporations. These contracts are entered into 
on behalf. of the corporation and in its interests, but the party who 
enters, into any such. contract may himself be liable in the absence 
of an express understanding to the contrary until the assumption of 
the contract by the corporation. Then if it was understood that he 
was acting in the interests of the corporation, the party directly 
contracting is relieved of liability, the corporation. taking over the 
liability in his, stead.® : 

For example, if offices are leased for the use of a corporation 
about to be formed, even with the clear understanding that the party 
signing the lease is acting for the unorganized corporation, such party 
is personally liable, unless it is agreed that the other party shall look 
to the corporation only, and if the corporation fails to assume the 
lease, can be held under the contract. On the other hand, so soon 
as the contract is assumed by the new corporation, he is released. 
If, however, the lease were taken in the individual’s name without 
a clear understanding that the party was acting for the corporation, 
he would not be relieved -by the mere fact that the corporation took 
over the lease, but would still be liable and, should the corporation 
fail to pay its rent, might be called upon to make good the deficiency. 


5 Holyoke Eny. Co. v. U. S. Envelope Co., 182 Mass. Ts 
+ Pennell v. Lothrop, 191 Mass. 357; Whiting & Sons te v. Barton, 204 Mass. 169, 
i Koppel v. Mass. Brick Co., 192 Mass. 223. 
letcher, Private Corp., sec. 156. 
oTien on Corp., 3rd ed., secs. 98, 99, and cases cited. 
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For this reason, in making contracts for the benefit of an unor- 
ganized corporation, the fact that they are being made for such 
proposed corporation should be clearly recognized and expressed. 
The parties making such contracts should also recognize their own 
liability in the matter and, if there is any uncertainty as to the ulti- 
mate organization of the corporation or its acceptance of the con- 
tracts, should make such contracts dependent upon the organization 
of the corporation and its acceptance of the contracts, or otherwise 
be prepared to assume the responsibility themselves. 

On the other hand, when a pre-incorporation contract is ratified or 
assumed by the newly organized corporation, it becomes valid and 
enforceable as against the party of the other part.1° 


Promoters’ Contracts.—The general doctrine that no one is 
authorized to contract for a corporation before it is formed applies 
with full force to all contracts with and by promoters. The pro- 
moter may himself be liable on these pre-incorporation contracts, 
unless otherwise expressly understood, but the corporation is not, 
unless it has made itself liable by ratification.1! 

For example, as is frequently the case, the promoters of an enter- 
prise may agree with an attorney for its incorporation, authorizing 
him to attend to the whole matter, including disbursements, prepara- 
tion of seal, printing, etc., the amount of his professional fee being 
agreed upon in advance. On the organization of the corporation, its 
directors might, if they saw fit, disclaim the whole matter and the 
attorney would have neither recourse nor claim against the corpora- 
tion on account of his contract with the promoters. The corporation 
having utilized his legal services in its incorporation, would probably 
be held for a fair fee and for the necessary disbursements, such as the 
siate fee, notarial charges, filing fees, etc. Such claims would, how- 
ever, have to be based on their own merits, not on the terms of the 
agreement made with the promoters. That agreement would have 
no standing as against the corporation, and should this latter reject 
the seal, printing, etc., the attorney would have no ground to proceed 
against the corporation, but must look to the promoters.” 

The most difficult question arising under contracts with promoters 


10 Ky. Tobacco Products Co. v. Lucas, 5 Fed. (2d) 723; Rahway National Bank v. 


Thompson, 7 Fed. (2d) 419. ; 3 
1 Bond v. Atlantic Terra Cotta Co., 137 App. Div. (N. Y.) 671. 
12 Hersey v. Tully, 8 Colo. App. 110; Taussig v. St. Louis, etc. Ry., 166 Mo. 28; 
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relates to the sale of property to the corporation. It is a matter of 
almost daily occurrence for promoters to dispose of property to cor- 
porations organized by them for the express purpose of taking over 
such property. The subject is discussed elsewhere." 


Option Contracts.—In the formation of corporations, and espe- 
cially in the formation of combinations, it is frequently necessary that 
options be secured in advance of the actual incorporation, These 
options may be, and often are, absolutely essential to the enterprise, 
must be secured before the corporation is formed, and frequently 
involve a very considerable expenditure of money. 

Notwithstanding the importance of these contracts and their 
peculiar nature, they fall under the general rules governing pre-incor- 
poration contracts. If accepted, they become the contracts of the 
corporation; if rejected, the corporation cannot be held. If the 
corporation refuses to take over any such option contracts, the party 
obtaining or holding them would have no claim for compensation or 
for damages on account of any payments made by him thereon or in 
connection therewith. He might have some claim against his asso- 
ciates if they made any promises to him in regard to the options or 
authorized him to procure them for the joint account, but the cor- 
poration itself could not be compelled to accept them, nor could it 
be held in any way except by its voluntary consent. 


Trustees’ Contracts.—When the organization of a corporation 
is contemplated, not infrequently a trustee, or trustees, will be se- 
lected by those who are interested to act for the inchoate corporation. 
Some arrangement of the kind is necessary where subscriptions to 
the stock of a corporation are to be made binding before its orgaii- 
zation. Also it is usually advisable to have definite parties in charge 
of the matter who have power to act for the subscribers. 

Such trustees frequently collect payments on subscriptions, make 
disbursements in the interest of the new enterprise, and in some cases 
actually carry on the undertaking that is to constitute the business 
of the proposed corporation until such time as the corporation itself 
may be advantageously organized and put in control of the going 
business. 

No matter how far such trustees may have carried the corporate 


13-Ch. 73, “Promoters and Promoters’ Profits.’ 
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affairs nor to what extent they may have contracted in the interests 
of the corporation, they have the same inability to force them on 
the corporation, as in the case of any other pre-incorporation 
contracts. 

The coign of vantage occupied by the trustees in such cases is 
the fact that they are in control of the corporate organization, and 
where on behalf of the corporation contracts of any importance have 
been entered into by them, or disbursements have been made, or 
obligations have been incurred by them or with their approval, they 
will see that these are properly assumed by the corporation before 
its control passes from their hands. Then, if these contracts have 
been entered into in proper form so that the assumption by the cor- 
poration releases the trustees, these latter, barring fraud, are there- 
after absolutely free from any liability on account of their pre- 
incorporation undertakings. 


Effect of Failure to Incorporate.—When contracts are entered 
into by trustees in expectation of the formation of a corporation and 
on its behalf, the trustees’ status, if the corporation fails of incor- 
poration, depends. upon the nature and conditions. of the contracts. 
A subscription to stock of the proposed corporation, no matter how 
irrevocable, would be terminated ; if payments had been made thereon 
to a trustee, any unexpended amount might be reclaimed; and unless 
there was an understanding to the contrary, and especially if the 
trustee were to blame for the failure to incorporate, he might be 
responsible for the portion expended as well. Other contracts, if 
‘clearly made on behalf of the proposed corporation, would in most 
cases be terminated. If not clearly so made, the parties acting for the 
corporation might be held to specific performance, or for damages for 
non-performance. On the other hand, if the contracts were made 
with the distinct understanding that they were for the benefit of the 
proposed corporation, the parties acting for the unorganized corpora- 
tion could not insist on performance for their own benefit. 

Subscribers may under some circumstances be held liable as 
partners for expenses incurred if an attempted incorporation is not 
‘effected. Thus where a projected incorporation failed the court 
said: “Under the facts disclosed in this case, the corporation had 
no existence; there was simply an unmatured intention of the parties 
to form a corporation . . . there being no responsible principal, the 
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associated parties must be held liable as partners.” * In- Mississippi 
it has been held that the ingonporators are liable as er where 
the incorporation is incomplete.’ : 


Agreements among Incorporators.—There is another class of 
agreements relating to the unorganized corporation of a very different 
nature. These are the understandings or agreements entered into 
among the incorporators or other interested parties that define the 
nature of the proposed corporation, its purposes, and often the 
details of its organization and management. Among the parties these 
agreements are perfectly proper and legitimate, but they affect the 
corporation only so far as they are incorporated in its charter or 
by-laws when these are drawn, or so far as the interested parties are 
able to control the corporation when formed and thus compel the 
consummation of their agreements by proper corporate action. 

It is to be borne in mind that provisions may be incorporated in 
the charter or made a part of the by-laws in pursuance of a pre- 
incorporation contract, or as a consideration for a contract of this 
nature, in such manner that their alteration or repeal thereafter can 
be effected only by consent of the interested parties. For instance, 
one partner may agree to the incorporation of the partnership busi- 
ness on condition that certain provisions for his protection be em- 
bodied in the by-laws, the maintenance and observance of such 
provisions constituting part of the consideration for the transfer of 
the partnership property. Later, a majority sufficient to repeal any 
ordinary by-law may wish to alter or amend these positive provisions, 
but if they have been properly incorporated and duly adopted, they 
cannot be altered or revoked without the consent of the parties con- 
cerned. No by-law can be repealed so as to violate or impair a vested 
right.16 

Often agreements in regard to incorporation are mere verbal 
understandings. Usually, if not carried out, these result only in 
the refusal of the aggrieved party to move farther in the matter, 
such agreements not ordinarily furnishing sufficient basis for 
litigation. 

Even formal agreements between promoters as to provisions to 

14 Furniture, etc. Co. v. Crawford, 127 Mo. 356, 364. 


13 Ragland w Ripgeeess 100 Miss. 498. 
16 See Ch. 9, ‘‘Adoption, Amendment and Repeal of By-Laws.” 
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be brought into a charter can rarely be specifically enforced, and the 
only recourse of the aggrieved party is a refusal to participate in 
the subsequent organization of the corporation, or if damages can 
be shown, to bring a suit against the offending parties for their breach 
of contract.1 


MW Rudiger v. Coleman, 112 App. Div. (N. Y.) 279. 


CHAPTER 91 
SUBSCRIPTION AGREEMENTS 


Subscriptions to Stock.—A subscription to stock is an agree- 
ment on the part of the subscriber to take a certain number of shares 
of stock of a specified corporation at a stated price, and to pay for 
the same. On the part of the corporation, an acceptance of such a 
subscription, in itself, constitutes the subscriber a stockholder in the 
corporation and obligates the corporation to issue the shares sub- 
scribed for to the subscriber, or his order, at the price fixed by the 
accepted subscription. The corporation may be already formed or 
to be formed, and the subscriber’s promise to pay may be express 
or implied. 

In former days the subscription agreement was regarded as a 
necessary preliminary to incorporation. It was circulated to deter- 
mine whether sufficient support could be obtained to justify a pro- 
posed incorporation, or if this were already known to be the case, 
to commit the subscribers definitely and to fixed amounts before the 
organization was actually undertaken. 

Now the corporation is usually organized first, property of some 
kind is taken over, and stock is then sold or subscriptions solicited to 
raise any needed capital. Under this plan the subscription list is of 
fess prominence and importance than formerly. 

There are, however, still many cases of incorporation in which 
the preliminary subscription is employed and is, at times, essential. 
The farmers of a neighborhood may wish to establish a creamery 
or a co-operative store; in some growing town the citizens may wish 
to combine their efforts for the construction of an electric plant, the 
organization of a bank, the opening of a library, or the establishment 
of some local industry. In such event, a subscription list is circulated 
as the first step toward the formation of the contemplated corporation. 
Also in other cases, memoranda or agreements, which are the equiva- 
lent of the subscription list, are entered into between the parties 
interested, and these are the definite preliminary steps towards the 
intended corporate organization. 
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Nature of Subscription Agreement.—Prior to the organization 
of the corporation, the ordinary subscription is merely a continuing 
proposition from the subscriber to the proposed corporation for the 
purchase of a specified amount of stock. At this stage the subscrip- 
tion is not a complete and enforceable contract, because the other 
party thereto—the proposed corporation—has no legal existence, and 
until the corporation is formed, the death, insanity, or in most juris- 
dictions the voluntary withdrawal of the subscriber would cancel the 
proposition and thereby terminate the proposed contract. 

After the corporation is organized and, by either expressed or 
implied acceptance of the subscriptions to its stock, has completed 
its part of the contract, the subscription list becomes a binding 
agreement between the parties thereto, and either the corporation or 
the subscriber may, if necessary, bring suit for specific enforcement. 


Agreements to Purchase Stock.—The subscription to stock is 
to be distinguished from an agreement or contract to purchase stock 
from the corporation. Whether a particular undertaking is a sub- 
scription to stock or merely an agreement to buy stock is not always 
easily ascertained, depending upon the wording of the agreement, 
the circumstances, and the intent of the parties. The difference in 
effect is, however, very marked. In the case of a subscription to 
stock, the subscriber, as already stated, becomes a stockholder im- 
mediately upon the acceptance of his subscription by the corporation. 
In the case of a mere contract to purchase the stock of a corporation 
—as for instance, an agreement to purchase treasury stock—the pur- 
chaser does not become a stockholder until the consummation of the 
agreement by the delivery to him of his certificates of stock. A 
subscription list might be so worded as to be merely an agreement 
to purchase stock, in which case the subscribers would not be stock- 
holders until they received their certificates of stock. 


Agreements to Subscribe to Stock.—A subscription to stock is 
also to be distinguished from an agreement to subscribe to stock in 
the future.?. In the first case the subscription so far as the subscriber 
is concerned is in final shape; it neither contemplates nor requires any 
further act on the part of the subscriber to constitute him a_stock- 


1 Hudson R. E. Co. v. Tower, 156 Mass. 82 aff’d., 161 Mass. 10; Jamestown Portland 
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holder. All that remains to be done is for the corporation on its part 
to complete the contract and constitute the subscriber a stockholder 
by the acceptance of his subscription. In the second case, the agree- 
ment, though accepted by the corporation, does not constitute the other 
party a stockholder. It merely establishes contract relations between 
the party and the corporation that may result in such party becoming 
a stockholder. His part, however, is not completed; a further act— 
his subscription—is still necessary before he takes the position of a 
subscriber. 

As a general rule, the courts construe subscription agreements very 
liberally in accordance with what appears to be the intent of the 
parties, but a direct statement in an intended subscription agreement 
that “We, the undersigned, hereby agree to subscribe, etc.,” instead 
of the proper form, “We, the undersigned, hereby subscribe, etc.,” 
could hardly be wrested from its direct meaning and would probably 
have a very different legal effect from that intended. 


Subscriptions Payable to Trustee.—To avoid the possibility 
of revocation that is characteristic of the ordinary subscription before 
its acceptance by the corporation, subscriptions are frequently made 
pavable to an agent or a trustee, who acts for the corporation in the 
matter, undertaking its organization, and where desirable, the collec- 
tion of the subscriptions in whole or in part. Under such a contract 
properly drawn, the subscriptions, if unconditional, are binding as 
soon as made; if conditional, as soon as the conditions are fulfilled.t 


Subscription as a “Continuing Offer.”’—It is stated earlier in 
the chapter that a subscription to the stock of a corporation not yet 
organized is a continuing offer to the proposed corporation that if 
not previously withdrawn or otherwise canceled, becomes a complete 
contract upon its acceptance by the organized corporation and not 
before. This is according to the weight of authority but is not true 
in all jurisdictions, as some courts hold that an agreement entered into 
by two or more persons to subscribe to the stock of a corporation to 
be organized by them is a contract between the subscribers themselves 
from the time it is made and therefore irrevocable unless with the 
consent of all the subscribers.® 


® General Electric Co. v. Wightman, 3 App. Div. (N. Y.) 118; Palais du Costume 
Co. v. Beach, 163 Mo. App. 499. 
4 Horseshoe Pier, etc. Co. v. Sibley, 157 Cal. 442. 
_.> Minn, Threshing Machine Co. v. Davis, 40 Minn. 110; Cravens v. Eagle Cotton 
Mills Co., 120 Ind. 6; Palais du Costume Co. v. Beach, 163 Mo. App. 499. 
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As state in a Maine case,° “reason and the weight of authority 
are opposed to such a view,” and “‘the cases are very few in which 
such a doctrine has been acted upon.” 


Acceptance of Subscriptions.—The acceptance of a valid sub- 
scription by the corporation not only renders the contract a binding 
one but also, as already stated, constitutes the subscriber a stock- 
holder of the corporation. Such acceptance must, of course, be in 
accordance with the terms of the subscription. The corporation can- 
not vary these unless with the consent of the subscriber. 

If a subscription is made to a trustee for the corporation, the 
subscriber becomes a stockholder as soon as the corporation is 
organized and his subscription is turned in by the trustee and ac- 
cepted by the corporation. In either case nothing further is necessary 
—unless required by statute—to establish him legally in his position 
and in the enjoyment of his rights as a stockholder. The delivery of 
stock certificates, while a formal recognition of this status, confers 
no right as a stockholder that he did not have before, being simply a 
convenient evidence of his stock interest.* 

Even though the subscriber never pays his subscription, he is 
a stockholder from the time of the acceptance of his subscription 
until such time as by proper procedure his subscription is canceled 
or forfeited for non-compliance with its conditions.® 

On the other hand, it is to be noted that the corporation when 
organized is under no compulsion to accept or recognize the ordinary 
subscription to its stock. The subscriber is not bound, neither is the 
corporation, until the contract is complete as to both parties by 
the acceptance of the subscription by the corporation.® If the sub- 
scription is made to a trustee for the corporation and is accepted by 
him, this would make a binding contract between the subscriber and 
the trustee, but would not bind the corporation until its acceptance 
of the subscription, express or implied. If the corporation accepted 
the benefit of the trustee’s act, it would thereby also accept the 
trustee’s contracts, from which such benefits accrued. And the very 
fact of the organization of the corporation by the trustee, or trustees, 
might be held to be an acceptance of the subscription contracts that 
rendered such incorporation possible. Also, generally, any act of 


6 Bryant’s Pond Steam Mill Co. v. Felt, 87 Me, 234, 240. 

7 Kruse v. Brewing Co., 79 N. J. Eq. 392. q 

5 Fletcher, Private Corp., sec. 708, and cases cited. : 

9 Hudson Real Estate Co. v. Tower, 156 Mass. 82, aff’d., 161 Mass. to, 
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the corporation indicating its acceptance is sufficient to complete the 
subscription contract and to make it binding as to both parties. 

Usually, however, the acceptance of subscriptions by the corpora- 
tion does not enter into consideration, such acceptance following its 
organization as a matter of course. Litigation may be necessary to 
compel payment of subscriptions, but not usually to compel their 
acceptance by the corporation. 


Subscription to Stock of Company Already Formed.—When 
subscriptions are made to the stock of a company already incor- 
porated, the matter is simple. If the subscriber makes application 
for stock, the subscription is effective and binding on both parties as 
soon as the offer is accepted by the corporation. If the corporation 
offers the stock, the subscription is effective and binding as soon as 
the subscriber accepts the offer. In either case the offer may be 
withdrawn at any time before acceptance, and if accepted the ac- 
ceptance must be in accordance with the terms of the offer. And in 
either case the acceptance constitutes the subscriber a stockholder, 
entitled to all the rights and privileges of a stockholder and obligated 
to pay for the stock to which he has subscribed and to assume all the 
responsibilities of a stockholder. 


Form of Subscription Contract.—Generally the form of the 
subscription list is of small importance if the intent of the parties is 
clearly expressed. It is only necessary that the subscription shall 
indicate the intention of the subscriber to become a stockholder, and 
state the number of shares he subscribes for—‘‘it matters not how 
informal the writing may be, if the intent of the parties can be 
collected from it.” 1° 

As a matter of ordinary precaution, however, the subscription 
list should be prepared with due regard to form and with a clear 
presentation of all important details. The name of the proposed cor- 
poration, its general purpose, its capitalization, the par value of shares, 
the state in which it is to be incorporated, and the conditions under 
which the subscription is made—all should be set forth with pre- 
cision. And the name of the subscriber, and the fact that he does 
subscribe, and the number of shares he agrees to take, and the price 
he agrees to pay, should be set down with unmistakable clearness. 
Nothing should be left to the imagination. There should be such 


10 Nulton v. Clayton, 54 Iowa 425, 428. 
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precision of statement as to prevent any question as to the nature 
of the subscription and the conditions under which it was made. 

It is not necessary that all the subscribers sign the same sub- 
scription book or paper, nor need all the subscriptions be in the 
same form. As a matter of practice, however, it is better that they 
should all be in the same form, and, when convenient, that all 
subscriptions be in the same book or on the same subscription paper. 


Cautions as to Form of Subscription Agreement.—It is en- 
tirely possible to draw a subscription paper for stock of a proposed 
corporation so loosely that the subscribers cannot be bound when the 
corporation is organized and attempts to accept their subscriptions. 
This is so, for instance, when nothing is brought into the subscription 
agreement to show that the corporation formed is the corporation 
contemplated by the subscription agreement. It should not only 
identify the proposed corporation with reasonable clearness, but 
should either name the person or persons who are to form the cor- 
poration, or be in its terms an agreement between the persons signing 
it to organize such a corporation. In this case the corporation should 
be organized by the persons named. If A, B and C sign a mere 
subscription to the stock of a corporation to be formed, and after- 
ward E, F and G, who are not mentioned in the subscription paper, 
organize such a corporation, there is no necessary connection between 
the parties, and the newly organized corporation cannot, by merely 
accepting the subscriptions of A, B and C, bind them. On the 
contrary, it must prove that the corporation formed is the proposed 
corporation to which A, B and C made the continuing offer of their 
subscriptions.“ 

In Massachusetts, Maine and New Hampshire the subscription 
contract must contain an express agreement to pay. In these states 
if such a promise is not contained in the agreement, the only remedy, 
if the subscriber refuses to pay, is forfeiture of the subscriber’s stock 
for non-payment.!” 

Where it is inconvenient to go into full details of the corporation 
and the terms of subscription in the subscription list proper, a general 
‘statement or prospectus is frequently prepared, and accompanies the 
list. Where this is done, the statements of this prospectus become a 
part of the representations upon which the subscriptions are secured, 


11 Woods Motor Vehicle Co. v, Brady, 181 N. Y. 145. 
12 New Haven Horse Nail Co. v. Linden Spring Con 142 Mass. 349, 354. 
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and must be lived up to in all essential details if the subscriptions are 
to be held.8 


Statute and Charter Formalities Affecting Subscriptions.— 
In some states the statutes prescribe certain requirements in regard 
to subscriptions, as in Ohio where the incorporators must, after filing 
the articles of incorporation, ‘‘order books to be opened for subscrip- 
tions to the capital stock of the corporation at such time or times, and 
place or places as they deem expedient.” 

At times also the charter of a corporation will make certain 
requirements as to subscriptions to stock, and there must be at least 
a substantial compliance with such requirements of statutes or charter 
to constitute a valid subscription. “No person can obtain rights of 
membership in a corporation except in compliance with its charter 
or governing law, and if that prescribes any conditions or special 
methods of becoming a member, the law is imperative. There may 
be cases of mutual dealing which will estop both parties, but no 
contract or subscription can be valid if not conforming to the 
statute.” 14 


Subscriptions upon Conditions.—Subscriptions are not in~- 
frequently made subject to conditions, as (1) a subscription not 
binding and payable until subscriptions are secured to a specified 
amount or proportion of the capital stock of the company to be 
formed; or, (2) of another nature, a subscription to the stock of a 
local manufacturing company made on condition that its plant shall: 
be located in the town, or that its equipment shall be purchased from 
or through specified dealers. 

A subscription of the first kind, ie., one not binding and payable 
until the performance of the conditions, is known as a conditional 
subscription, and, even though the corporation be organized mean- 
while and accept the subscription, does not bind the party making it 
or constitute him a stockholder of the company until the performance 
of the stipulated condition. 

A subscription of the second kind differs from the first in the 
fact that unless otherwise specified in terms, it is binding and con-’ 
stitutes the subscriber a stockholder of the company as soon as it is 
accepted by the company. This is so because the new company must 


18 Southern Insurance Co. v. Millgan, 154 Ky. 216; Lehman-Charle . Bartlett, 12 
App. Div. (N. Y.) 674; aff’d., 202 N. Y it teerstl wat 
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obtain the money for the erection of its plant and the purchase of 
its equipment from the subscribers to its stock, and such a subscrip- 
tion is termed a subscription on special terms or on conditions 
subsequent. 

In the first case the subscriber cannot be called upon to pay his 
subscription until the condition or conditions prescribed have been 
performed. In the second case he can be called upon to pay his sub- 
scription, unless otherwise provided: by the subscription agreement 
itself, as soon as it is accepted by the corporation, and in case the 
corporation does not fulfill the condition, the subscriber’s remedy is 
against the corporation. 

Whether a subscription is conditional or on special terms is to 
be determined from the intention of the parties, as shown by the 
terms of the agreement and the nature of the condition. 


Parties to Subscription Agreement.—In the absence of any 
special statutory or charter provisions as to the parties to a subscrip- 
tion agreement, any person capable of entering into a valid con- 
tract may be.a party to a subscription agreement. This being so, a 
subscription by a minor is voidable at his option; a married woman 
may subscribe wherever she has power to enter into a contract; a 
corporation may subscribe for the stock of another corporation if it 
is authorized so to do by its charter or where such subscription is 
in furtherance of the purposes for which it was formed; 1° officers 
of a corporation may subscribe to its stock if done fairly and without 
injustice to other stockholders and subscribers.'® And an agent may 
subscribe for his principal if he is properly authorized thereto.17 A 
partner may subscribe to stock in the name of his firm and bind it, 
if the subscription is within the scope of the partnership business, or 
if he is expressly authorized thereto by the other members of his 
firm.1® 


Revocation of Subscriptions.—As stated earlier in the chapter, 
the weight of authority holds that, until its acceptance by the cor- 
poration, a subscription is merely a continuing offer and therefore 
revocable at the option of the subscriber. Even where the subscrip- 
tion is under seal, the rule still holds that: “Until the organization 

eS union Hotel Co. v. Hersee, 73 N.Y. 454; Kardo Co. v. Adams, 231 Fed. 950, 

ims v. Street R. R. Co., 37 Ohio St. 556. 


17 Bates County v. Winters, 112 U. S. 325. 
18 Union Hotel Co. v. Hersee, 79 N. Y. 454. 
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of the corporation, the subscription is a mere proposition or offer, 
which may be withdrawn, like any other unaccepted offer. Unless 
the signer is bound upon a contract, he is not bound at all. It is open 
to him to withdraw. It is not on the ground that there was no 
sufficient consideration. The seal would do away with any doubt 
on that score. But it is on the ground that for the time being and 
until the corporation is organized the writing does not take effect 
as a contract, because the contemplated party to the contract, on the 
other side, is not yet in existence . . . and since there is no contract 
the party may withdraw.” 19 

The death or insanity of a subscriber before the acceptance of his 
subscription automatically revokes or terminates his subscription. A 
continuing offer, that is an offer that is constantly repeated, obviously 
requires someone to repeat it and if the maker is dead or insane the 
repetition comes to an end.”° A subscription also fails if not accepted 
within the time specified, if any, in the subscription agreement, or in 
the absence of any specified time, within a reasonable time. And what 
constitutes a reasonable time must ‘be determined by the facts in each 
gh he 

Subscriptions obtained by fraud are revocable at the option of 
the subscriber and the contract may be rescinded in such case by 
notice to the corporate officials.?? 


Effect of Material Variation in Subscription Agreement.— 
After a subscription has been made, any material variation from the 
terms of the subscription list, such as a change of capital, or purpose, 
or location, will release the subscriber. For this reason, only those 
details should be stated explicitly in the subscription list that have 
been fully decided upon, any undecided points being either omitted, 
or stated as undecided, or otherwise so covered that no matter how 
they are finally settled the subscriptions previously secured will not 
be affected. For instance, if the name of the proposed corporation 
has not been finally determined, the list might be headed with any 
suggested name, as “The Arnold Separator Company,’ while the 
body of the document states that the subscriptions are made to the 
stock “of a corporation to be organized under the name of ‘The 
Arnold Separator Company,’ or such other name as may be later 


1” Hudson Real Estate Co. v. Tower, 156 Mass. 82, aff’d., 161 Mass 10. 

*0 Pratt v, Baptist Society, 93 Ill. 475; Beach v. First M. E. Church, 96 III. 177. 
“1 Carter, etc. Co. v. Hazzard, 65 Minn. 432. 

23 Joyce & Co. v. Eifert, 56 Ind. App. 190. 
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determined.” Or if the capitalization were not definitely settled, 
the subscription list might fix sufficiently elastic limits by the use of 
such phrases as “not less’ or “not to exceed,” according to the con- 
ditions. Subscribers to such a list could not plead any voidance of 
their subscriptions no matter what name or what capitalization, 
within the limits, was eventually selected. 

At times, individual subscription blanks are sent out instead of 
a single list. At other times several similar lists are circulated as a 
matter of convenience. If properly worded to show their common 
purpose, these separate lists will for all legal purposes be held as a 
single list. 


Subscriptions Made as Part of Incorporation Procedure.— 
Subscriptions made as part of a prescribed statutory form of incor- 
poration are irrevocable as soon as made.”* This applies to a cer- 
tificate of incorporation wherein the parties executing it appear as 
subscribers to designated shares of stock. It also applies to sub- 
scriptions made on books or lists opened by commissioners where 
this is part of a prescribed statutory form of incorporation. 


The Common Law Rule.—It is to be noted that under the com- 
mon law, unless otherwise specified in the agreement of subscription, 
the entire capital stock of the proposed corporation must be sub- 
scribed before any of the subscriptions are binding and enforceable.** 
In some of the states this has been modified by statute, but unless 
this has been done the rule prevails, and where. it is desirable that 
subscriptions for a less amount than the entire capital stock shall 
hold, the subscription list should so specify. It is competent for the 
subscription list to fix this amount at any desired figure and the 
subscriptions will be binding, provided the other requisite conditions 
are fulfilled, so soon as the specified amount is secured. 


23 Dupee v. Horse snp ps 117 Fed. 40; Stevens v. Episcopal Church History Co., 
140 App. Div. (N. Y.) 
24 Cook on Corp., 8th op secs. 176-181; Converse v. Gardner Governor Co., 174 Fed. 
30; Myers vw. Sts 123 ‘App. Div. (N. Y.) 470; Whalen v. Hudson Hotel Co., 183 
y eee Div. (N. Y.) 316 


CHAPTER 92 
PRIVILEGED SUBSCRIPTIONS—STOCK RIGHTS 


The Stock Right——In undertaking to raise fresh capital, cor- 
porations not infrequently appeal to their stockholders, and the 
appeal usually takes the form of an offering of additional stock at 
a price below the prevailing market quotation of the outstanding 
shares. This privilege of subscribing, which must be accorded to 
the stockholders if the new issue is to carry voting power, has value 
as long as the market price of the old stock remains above the sub- 
scription price of the new; and if the stockholders prefer not to 
exercise the rights attaching to their share holdings themselves, they 
are at liberty to sell them in the market for what they will bring. 

There is a wide-spread but erroneous impression that stock rights 
are in the nature of an extra dividend or a bonus. Few investors, 
indeed, have any realization of the real nature of the right and the 
relative advantage to them when they either subscribe for the new 
stock offered them, or decline to subscribe and sell their rights. 
Even many corporation officials are at a loss to understand stock 
rights, finding them particularly puzzling when called upon to fix 
the subscription price of a new issue. Shall they set the price at 
par, or above, and how far above, and what effect will either action 
have on the company’s financial position and the shareholders’ 
interests ? 

To understand what stock rights really are, it will be necessary 
to discuss first, at some length, the matter of market dealings in 
rights. For this purpose a simple case will be taken, one in which 
the privilege of subscribing to common stock is extended only to 
common stockholders. Lack of space forbids consideration of the 
other types of privileged subscription, with regard to the basic 
nature of which somewhat different conclusions are to be arrived at. 

The company taken for the purposes of our example has a 
capital stock of $1,000,000, divided into 10,000 common shares, 
each of $100 par value. The entire amount is outstanding and the 
market quotation is well above par. Finding that $500,000 of addi- 
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tional capital is needed, the directors decide to offer to the stock- 
holders 5000 shares of new common stock at par. They accordingly 
announce, say on July 1, that stockholders of record August 1 will 
have the privilege of subscribing for the new issue at the par price 
of $100 in the proportion of one share of new stock for every two 
shares of the old held on the latter date. The subscriptions are 
pavable on or before September 1 following, and transferable war- 
rants for the rights are to be issued as soon as practicable after 
August I. 

According to the conditions of this offer every holder of two 
of the old shares at the close of business on August 1, will be entitled 
to subscribe to one of the new shares. He will, therefore, come into 
possession of two rights, as that term is used on the New York 
Stock Exchange, or one for every old share he will own.! These 
he will be at liberty to dispose of in the market, if he should not 
care to make the subscription. 


Market Dealings in Rights.—Market dealings in the rights 
wi!l presumably commence with the declaration of the subscription 
privilege on July 1, and will continue until the expiration period 
on September 1. Up to a day or two after August 1, the trading 
will be conducted on a ‘‘when issued” basis; that is, the contracts 
will stipulate delivery and payment for the rights when the warrants 
are available. Meanwhile the stock will be dealt in “rights on,” as 
it is commonly expressed, meaning that the market value of the shares 
will include the value of the prospective rights. With the issuance 
of the warrants, after a date fixed by the Stock Exchange and until 
September 1, trading in the rights will be for immediate delivery and 
payment, or rather for delivery and payment the day after the 
execution of the sale, in accordance with the prevailing method of 
settlement followed on the New York Stock Exchange, which 
applies to securities in general. During this second stage of trading 
in the rights, the stock will sell “ex-rights,” its price no longer 
including the value of the rights. The rights become separated 
from the stock on August 1, and thereafter they can be acquired 


1In Philadelphia a “right” calls for the purchase of one full share of the new 
stock, Thus in the example given above, the holder of two shares would, under the Phila- 
delphia use of the term, have one right. Under the usage of the New York Stock 
Exchange the right is the privilege of purchase attaching to each share and the owner 
of two shares would, therefore, in the example above, have two rights entitling him to 


purchase one full share. 
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only by independent purchase, apart from any transactions in the 
stock. 


“When Issued” Transactions.—Let us consider first the rela- 

tion which the market price of the rights tends to maintain to the 
current price of the stock during the first stage of trading in them, 
from July 1 to August 1, when they are sold “when issued” and the 
stock is quoted “rights on.” We shall take the case of one who on 
July 1, the date of the announcement of the subscription offer, pur- 
chases two shares of stock at $150. He becomes an owner of record, 
and if he keeps this stock until August 1, he will receive a warrant 
for two rights, entitling him to subscribe for one new share. As- 
suming that he exercises his privilege, he will be the owner of three 
shares on September 1, which will have cost him a total of $400, 
or an average of $133 1/3 per share. 
- Suppose, however, that instead of using the rights himself he 
sells them on July 1, for delivery and payment a few days after 
August I, at a price equal to the difference between $150, the price 
he has paid for his stock, and $133 1/3, the average cost per share 
of the old and the new stock combined if he should subscribe for the 
one new share himself; that is to say, suppose he sells his two pros- 
pective rights for exactly $16 2/3 a right. The net cost of the stock 
he has purchased is in that event $133 1/3 a share. He thus fares 
no differently in this case than he would if he subscribed for one 
new share. 

This comparison of the relative advantage of the two methods of 
disposing of the rights makes it evident that on July 1, when the 
stock is quoted $150 and the rights $16 2/3, the two are at parity 
with each other, in the sense that with those quotations prevailing it 
is immaterial whether one purchases two shares of stock and sub- 
sequently subscribes for one new share, or whether he purchases six 
rights and secures three shares solely by subscription. The cost per 
share in either case will be $133 1/3 as of September 1, as shown 
by the following: 


According to the first method: 


Two old shares purchased at $150 cost. Mraeiaie tere os. caver eee DIOS 
The subscription price of one new share will bes: Won seu batt ool 
The total cost of the three shares will be........................ $490 


‘Thevaverage Cost of one sharé will besse sev, cate eee $1334 
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According to the second method: 


The cost of six rights purchased at $1624 is...................... $100 

The subscription price of three new shares will be................ 300 
4 

The total cost of the three shares will be....2.........0..0...... $400 

The average cost of one share will be... 2... 6... cc cece cece ee eee s $2331 


There are certain minor factors omitted from this comparison 
which in practice cannot be so ignored. Allowance, in the first place, 
should be made for the variation in the dates at which the several 
payments are made. This is usually done by reducing the payments 
to a common basis by means of interest adjustments. The final date 
on which the subscription payment is due is taken and interest to 
that date is added to all other previous payments. Account must also 
be taken of the broker’s commissions, and if the subscription price 
is payable in several instalments spread over a number of months, 
dividends to be received on the old stock during this period and any 
interest the issuing company may grant on all but the last instalment 
must likewise be considered. These, however, are items which are 
not of sufficient importance for the purposes of the present discussion 
to deserve more than passing notice. 


Formula for Finding Parity Value.—A little study of the rela- 
tionship of the parity value of the rights to the price of the stock in 
the example above will enable us to derive the general rule for ascer- 
taining their parity value when the stock is selling “rights on.” It 
will be noticed that the difference of $50 between the market price 
of the old stock and the subscription price of the new is three times 
the parity value of $16 2/3 for the rights. Hence the parity value 
is equal to this difference divided by 3, which divisor, it will be 
observed, is the sum of the terms of the subscription ratio, I and 2. 
It only requires a little experimenting to see that is a rule of general 
application, holding true whatever the market price of the stock, the 
subscription price, and the subscription ratio may be, provided that 
in every case the ratio is given in terms of the number of old shares 
required to subscribe for one new share. The rule may, therefore, be 
_stated thus: 

The parity value of stock rights when the stock is selling “rights 
on” is equal to the difference between the current quotation for the 
old stock and the subscription price for the new, divided by the 
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sum of the terms of the subscription ratio when those terms have 
reference to the number of old shares necessary to subscribe for one 
new share. 

Expressed in mathematical form the rule is as follows: 

If P represents the parity value of the rights, M the market price 
of the old stock, S the subscription price of the new stock, and N the 
number of old shares entitled to subscribe for one new share, then 


ra M_—S 
~ N-+1 


It can be seen by merely glancing at this formula that the parity 
value of rights must move up and down with the current price of 
the stock. If the stock advances, for example, to $155, the parity 
value of the rights advances to 155—100 or $18 1/3. And if the 

2+1 
stock price declines, say to $145, the parity value of the rights declines 
to 145—100 or $15. 


2+1 


When Market and Parity Values Differ—As for the actual 
market price of the rights, this exhibits a constant tendency to equal 
their parity value, and therefore also fluctuates with the market price 
of the stock; for whenever any appreciable divergence is shown 
between the parity value and the market price of the rights, it be- 
comes profitable to undertake certain market operations in the rights 
and the stock, the effect of which is to cause the two to draw to a 
relationship of parity equivalence, or as otherwise expressed, to make 
the market price and the parity value coincide. These operations are 
of three kinds and are illustrated in the following examples: 


I. Purcuase or Ricurs.—Suppose that when the price of the 
stock is $150 and the parity value of the rights is consequently 
$16 2/3, the market price of the rights is $15, or at a discount of 
$1 2/3 from the parity value. Rights are then relatively cheaper than 
the old stock, and those who wish to acquire shares in the company 
will do better to purchase rights and subscribe for the new shares 


than to purchase old shares in the market, as is evident from the 
following : 
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(a) When the old stock is purchased: 


Cast ofgtwoioldisharesiati$usoreet. dank Jee. cheats 2 (ht.eed. ou: $300 
SUDSCIIp HOnsprice Of ONE MEW SHATE ooo. oo 40 ooo <c.eua,srecios0.'e.4 + cise). LOO 
vost OF the-thired sharesucke 10. aut 05. So PRP, POL Bo eos 
BPveNaVe Ost OL OBC E DRE. Coa thosinis.ind reales salaayeagnigle « <\nayes axes $1334 
(b) When rights are purchased: 
Cost of six rights at $15 . : Shapeis) Sahai be WME to: ahspho toe Seat ase, OO 
Subscriptionprice’ of three new-sharesi.. Ji. .iarcl lack oul. / Ll. 300 
Hic talncosiolstherthnecershares ent Pech b hie pet APanee es Feria. ($200 
Cost of one share. . Oo Used ho Rane Se ee LO 


These two s oapiidtides show that oe Sad, 3 securing stock 
by purchasing rights and subscribing for the new shares is cheaper 
by $3 1/3 per share, or twice the discount from parity at which the 
rights are quoted. It is of no consequence that in the first case two 
old shares and one new share, and in the other case three new 
shares are acquired, since the new stock will in all respects be on 
the same footing with the old. 


2. SALE oF Otp Stock AND PurcHASE oF RiGHTs.—With the 
market price of the rights quoted at a discount from parity a profit 
accrues to owners of the old stock who sell and at the same time pur- 
chase the number of rights necessary to subscribe for a like amount 
of new stock, thus: 


Proceeds from the sale of two old shares at $150 i ad onbhls pact a ROS 

Value of the rights attaching to the two shares................... 30 

Amount realized on the stock exclusive of the rights. . Lee $270 
Cost of four rights at $15.. es nels arta teatro ec a $ 60 
Pubeericnda prison late sbareoidly: is eertet gill Ih 200 

Mo talacostao tathentwyGgile wis hales|-ye0).% sieyetl vais It lt* 00 besle “foultiele, . 200 

Profit on the two shares turned over.............-2----0-: . $ I0 

Profit on one share. . ME . PND. G8 Dalits oe $ials 


The market daa of the righ is deducted sii vahie proceeds 
of the sale of the old shares because the proper basis for computing 
the profit is to take the old shares as they will be after August 1, 
when they will have shed the value of the rights and be on the 
same plane with the new shares. As will appear later in the chapter, 
the sale of the rights constitutes a liquidation of part of the stock- 
holders’ investment and the total proceeds cannot, therefore, be 
taken as profit. 
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3. ARBITRAGING —TRANSACTIONS.—The disparity between the 
market price for the stock and that for the rights also gives brokers 
opportunity to perform arbitraging transactions, which consist of, 
the following three steps: 


(a) Selling the’ old stock “short,” the seller borrowing the 
stock to make delivery. 

(b) Buying rights and subscribing for the new stock. 

(c) Turning this stock with the same number of rights over 
to the lender of the old stock. 


The following table indicates the method of computing the arbi- 
trageur’s profit : 


Proceeds of ‘‘short”’ sale of two old shares at $150..........2...0505 $300 
_,Cost of six rights at $r5.. eee SNe Wai BuO’ tic? BF 
Subscription price of two new y Shared Fcdinte (eels aurteatis OV a upepee 16o) 
Total cost of two new shares. 65... 2s. 0s ohileyosyobh pep reass anid Epa) O-tart 200 
Profit on the. two, shares, turned;ovens!]. 40.6. weaayert - op lk es ge IO 
Profit70n One Shared: bictvdhesah Bis chin tend tense EES a Oe ee $ 5 


It will be noticed that the broker purchases two rights more 
than the four he requires to make the subscription for two shares 
of new stock. These extra rights he delivers, after the stock sells 
ex-rights and the warrants are issued, to the one of whom he bor- 
rowed stock for the purposes of making delivery on his ‘‘short” 
sale. He borrowed two shares which included the rights, and he 
returns their equivalent in the shape of two rights and two shzres 
of the new stock, the latter of which he delivers after September 
I, when he receives the certificate. 


Result of Market Operations.—The foregoing three classes of 
operations, occasioned as they are by the presence of disparity be- 
tween the market quotations for the stock and the rights, tend in turn 
to affect those quotations so as to reduce the disparity, if not to 
eliminate it entirely; readjustment in the demand and the supply of 
the stock and the rights takes place in consequence of them. The 
demand for the rights is increased, while the offerings of the stock 
are augmented. The result is a rise in the market price of the 
rights above $15 and a fall in the market price of the stock below 
$150; and with that the two quotations are drawn to a mutual parity . 
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basis, which is reached when, for example, the stock is quoted $148 
and the rights $16 ($148 minus $100, divided by three, equals $16). 

This parity tendency of the rights is always in operation, though 
it is not always visible, as it may be temporarily influenced by con- 
trary market influences. At any given moment one or the other 
set of opposing influences may have the ascendency; but as any 
widening of the existing disparity, that is, any widening of the 
margin between the parity and the market value of the rights, only 
serves to increase the possible profit to be derived from the trans- 
actions described above, stockholders and arbitraging brokers are 
stimulated to greater activity to make the most of it. The move- 
ment away from parity cannot, therefore, proceed very far before 
being arrested, and eventually it gives way to a movement toward 
parity. 

Almost invariably any disparity between the stock and the rights 
is one in which the rights are at a discount from their parity value of 
the moment. The reason for this is plain. When the privilege of 
subscribing to additional stock is extended to shareholders, many 
of them sell instead of exercising their rights. This in turn, through 
the operations of those who take advantage of the disparity to effect 
a saving or reap.a profit, reacts on the price of the stock, causing it 
to fall also, though not necessarily, as parity may be restored simply 
by the market price of the rights advancing. 

Instances of the opposite disparity, in which the market price of 
the rights is at a premium above the parity value, are extremely 
rare. A very notable case of this sort of disparity was that in the 
sale of rights to a new issue of Texas Company stock offered in 
1915. At one time stockholders stood to save as much as $6.50 per 
share by buying the old stock and selling the rights in lieu of sub- 
scribing for the new stock. The opportunity was seized by many, 
and the rise in the stock and the fall in the rights that followed 
eventually brought about a more normal relationship between the 
two quotations. 


Stock “Ex-Rights.”—wWith the arrival of August 1, the day on 
which stockholders of record become entitled to subscribe for the 
new stock, the second of the two stages into which the period of 
trading in the rights is divided begins. The outstanding stock now 
no longer carries a right to subscribe for one-half share of the new 
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stock and in subsequent purchases is acquired ex-rights, or minus the 
rights. Dissociated from the stock, the rights become the subject 
of independent trading, free and apart from the stock, and being 
evidenced now by warrants, they are henceforth traded in in the 
manner of ordinary securities, for delivery and payment on the 
day following the sale. 

First to be considered in connection with this second stage of 
trading in the rights is how the price of the stock is affected at the 
opening of the market on the day the stock first sells ex-rights. The 
stock begins to be quoted ex-rights at the commencement of trading 
on August 1, at the close of which the subscription privilege takes 
effect. This is due to the fact, already referred to, that the regular 
system of settlement on the Stock Exchange calls for the delivery 
and payment of the stock on the day following the sale, so that those 
who buy the stock on August I cannot become registered stockholders 
until the following day and do not, therefore, share in the subscription 
privileges. 

When the stock ceases to carry the right, it naturally loses the 
value of the right. Accordingly, when the market opens on August 
I, the price of the stock is marked down from the closing quotation 
of the previous day by the amount of that value. Suppose, for 
example, that the last quotation for the stock on July 31 was $150, 
and for the rights $16. Other things being equal, the stock begins 
on August I, at $134. But, of course, other things are generally 
not equal. Conditions of supply and demand are constantly changing, 
and instead of starting at $134, the stock is more likely to begin 
above or below that figure. In expressing the price change from the 
last quotation of the preceding day, account is taken only of this 
deviation from $134, because the amount deducted for the value of 
the right has not been lost through any depreciation but has simply 
been split off from the stock and is now represented by what is 
virtually a separate security. 


Parity Value of Dissociated Rights.—It has been noticed that 
in the first period of trading in the rights, when the stock is selling 
“rights on,” the difference between the market price of the shares 
and the subscription of the new stock is three times the parity value 
of the rights. Since the price of the stock is reduced on August I, 
by the value of one right, it is evident that in the second period of 
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trading in the rights, when the stock is quoted ex-rights, the differ- 
ence between the stock quotation and the subscription price is twice 
the parity value of the rights, so that the parity value is now found 
by taking the difference between the market price of the old stock 
and the subscription price of the new and dividing this difference 
by the number of rights necessary to subscribe for one share of new 
stock. The formula, therefore, for ascertaining the parity value 
of the rights when the stock is selling ex-rights is, 
_ M—S 


FoeaiTtigg 


The market price of the rights during the second period of trading 
in them tends to coincide with this parity value, as any appreciable 
divergence from the parity value at once opens an opportunity for 
arbitraging and the other transactions entered into for a profit, which 
bring the stock and the rights closer to mutual parity, just as when 
the stock is selling “rights on.” 


Value of Rights to Stockholder.—In the light of the foregoing 
discussion of the value of stock rights, it is not difficult to see that 
a stockholder is no better off for his acquisition of the rights than 
he would be if he received a stock dividend. While he gains the 
value of two rights, to revert to our hypothetical example, on every 
share of stock he subscribes for, he loses the value of the same 
number of rights on his old stock when it begins to sell ex-rights. 
Nor does he profit from a sale of the rights, for again, the amount 
realized on the sale is balanced by the loss on the old stock when 
its market price is marked down as it goes on an ex-rights basis. 

Moreover, as has already been observed, when the rights are 
at parity with the stock, it is of little consequence to an intending 
stockholder whether he obtains the stock by purchasing old shares, 
or whether he gets it by purchasing rights and subscribing for the 
new stock, as in either case the cost of the stock is the same. It 
argues, then, that the stockholder of record who receives the sub- 
scription privilege directly from the issuing company has no particu- 
lar advantage over the outsider who secures the rights by purchase. 
On the contrary, since in actual experience the rights usually sell 
at a discount from parity, the stockholder is to that extent at a 
positive disadvantage as compared with the outsider; it is actually 
to his interest to sell his stock and thus forego the subscription . 
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privilege, and then reacquire the privilege by purchase in the market. 
In fact, it is only in the very rare instances when the rights are 
selling above their parity with the stock that the shareholder is 
better off in this respect than the outsider. 

Then, too, it must not be overlooked that the direct recipients 
of the subscription rights frequently sustain a loss of a not incon- 
siderable part of the value of their stock holdings by reason of the 
decline of the market price which usually follows the declaration of 
the subscription privilege. The very term privilege as applied to 
stock rights is in a way misleading. Properly construed the rights 
really denote a compulsory choice on the part of the stockholders 
of one of two alternative courses of action—either to increase their 
investment in the company or to dispose of a part of it. When the 
stock begins to self ex-rights, a portion is split off from each out- 
standing share, and thereafter during the subscription period the 
stockholders’ equity in the company is represented by two classes of 
securities, the reduced shares and the rights. If a stockholder now, 
to return again to our example, exercises his rights, he adds $100 in 
cash to two rights and exchanges the whole for one new share. The 
entire proceeding is an averaging process, consisting of subtracting 
such equal portions from the two old shares as will, when added 
to the subscription price, constitute a third share equivalent to one 
of the old reduced shares. 

On the other hand, if the stockholder sells his rights, he really 
parts with a portion of his investment. Suppose the shares, selling 
ex-rights, are quoted $134 and the rights $17. If he owns two of 
each, his total interest in the company’s equity, according to the 
market’s valuation, amounts to $302, of which sum $268 is repre- 
sented by the shares and $34 by the rights. If at this moment he 
sells the rights, he reduces his investment from $302 to $268. By 
the same token, the purchase of the rights constitutes in itself an 
investment in the company, which, however, must be increased by 
the amount of the subscription price so that the total may be repre- 
sented by a share of stock equivalent to one of the old. 


Price Limits of New Stock.—Next for consideration is the 
matter of fixing the price at which the new stock is to be offered to 
stockholders. In our example, where it was assumed $500,000 was to 
be raised, the share price was set at par and 5,000 shares were in 
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consequence issued, the stockholders having been given the right 
to purchase one share of new stock for every two shares of old stock 
owned. But obviously, the same amount of funds might have been 
obtained by selling the stock, for instance, at $125 a share and issuing 
4,000 shares, that is, by entitling the stockholders to subscribe at 
that price in the proportion of two shares of new stock for every 
five shares of old. In other words, the price might have been 
increased and the amount of the offering correspondingly diminished. 
However, the company cannot decide upon the subscription in any 
arbitrary manner, but must have regard to certain considerations 
affecting its own and the stockholders’ interest. 

We may first determine the extreme limits within which the 
directors may exercise their judgment in fixing the subscription price. 
The price naturally cannot be less than par, since holders of the new 
stock would be contingently liable to the corporation and its creditors 
for the amount of the discount. Besides, if the old stock has been 
paid for in full and is therefore free from any such liability, the old 
and the new would constitute distinct issues each with its own status 
and perhaps have even separate market quotations. For these reasons 
only corporations whose stock is selling above par can offer a privi- 
leged subscription to its stockholders. Of course, if the stock is 
one without par value, there is no such restriction on the directors’ 
discretion in fixing the subscription price. 

On the other hand, the subscription price cannot be higher than 
the current market price for the outstanding shares, as naturally no 
one would care to pay more for the new stock than for the old 
when both are in all respects to rank the same. Indeed, to insure 
the success of the subscription offer the price of the new stock must 
be placed sufficiently below the market quotation of the old to allow 
ample leeway for any possible drop in the latter during the subscrip- 
tion period. In several conspicuous instances in recent years, the 
directors misjudged the course of the market for their company’s 
stock, with the consequence that the stock offerings proved failures. 
Thus in r919 the New York Central Railroad accorded its stock- 
holders the privilege of subscribing for common stock at par, but 
before the right was availed of to any extent, the market price of 
the old stock declined below par and remained below for the balance 
of the subscription period. The subscription offer was rendered 
worthless, and as it was not underwritten, it was eventually with- 
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drawn. In 1920 the American Woolen Company had a similar 
experience, although here the issue was underwritten. The under- 
writing syndicate was obliged to take over practically the entire 
issue. 


Price as Affected by Market Quotations of Old Stock.— 
Between the maximum and minimum limits as defined above, there 
are certain factors which the issuing company must take into account 
when settling upon the subscription price. It has been seen that in 
selling their subscription rights stockholders really part with a 
portion of their investment. From this it is evident that the sub- 
scription price must not be too far below the current market quota- 
tion of the old stock, as otherwise the subscribers who could not 
subscribe and had to sell their rights would be disposing of an unduly 
large part of their investment. To take an extreme example, suppose 
the old stock, selling “rights on,” is quoted $3,100, and the subscrip- 
tion price for the new is $100, while one new share for every two 
old is fixed for the subscription ratio. The market value of the rights 
would be approximately $1,000 (the difference between $3,100 and 
$100, divided by 3), and those stockholders who sold their rights 
would, therefore, be disposing of almost one-third of their invest- 
ment—$2,000 out of every $6,200 worth held. This would obviously 
work a great injustice upon such stockholders. The subscription 
price should, therefore, be set near enough to the current market 
quotation to keep the value of the rights at a reasonable figure. 
Where the market price of the old stock is not far above par, the 
subscription price may be placed at par, as is usually done. Of course, 
in such a case the stockholder, if unable to provide the amount of 
money necessary for the exercise of his rights, might sell these and 
invest the proceeds in stock at the market and thus preserve his 
original investment. 


Apportionment of Proceeds between Capital and Surplus.— 
Another consideration which may influence directors in their decision 
on the subscription price is the manner in which the proceeds of the 
issue are to be apportioned between the capital stock and the surplus 
account. If they are desirous of placing the entire proceeds to capital 
stock and thus making them a part of the company’s permanent capi- 
talization, they will make the par value of the stock the subscription 
price. If, however, they wish to divide the proceeds between capital 
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stock and surplus, they will fix the subscription at the proper figure 
above par. In our example the entire sum of $500,000 received from 
the sale of 5,000 shares was applied to capital stock because the shares 
were sold at par. Suppose, however, that instead 4,000 shares had 
been sold at $125. Of the total proceeds, $400,000 would have then 
gone to capital stock and $100,000 to paid-in surplus. 

It will be noticed that in neither of these cases is there any 
capitalization of surplus. Far from any such transfer of surplus 
to capital stock being made, the surplus in the one instance is un- 
changed, while in the other it actually increased. Only when stock 
sold for less than par is a portion of the surplus capitalized, and 
only then can a subscription privilege be properly described as being 
equivalent to a partial stock dividend. 


Chin igo 
UNDERWRITING 


Purpose of Underwriting Underwriting as the term is used 
in connection with the sale of corporate securities is a method of sales 
insurance, whereby responsible parties—known as the underwriters— 
agree, upon the issue of specified corporate securities, (1) to purchase 
these securities outright from the issuing corporation at a specified 
price for resale at a higher price, or (2) if these securities are 
offered to its stockholders by the issuing corporation, to purchase 
any balance of such securities not taken by the stockholders at an 
agreed price. In either case the corporation is absolutely assured 
of the sale of its securities at not less than the underwriters’ price. 

Underwriting usually comes into play when an established com- 
pany wishes to raise additional capital, or to fund or refund outstand- 
ing obligations; also when securities are issued at the time of a 
consolidation of corporations possessing property of material and 
recognized value and, particularly, at times of reorganization when 
the sale of securities is essential to the success of the plan. 

Underwriting is also employed at times when a new company is 
formed to take over an existing and substantial business, or to hold 
and operate properties of known value. In any such case the securi- 
ties issued may be stock—common or preferred—or notes or bonds 
or some combination of these. 

Usually, regardless of the form of the securities—when under- 
writing is employed—the question of sale is one of pronounced im- 
portance. If offered by the company itself the sale may perhaps fail 
in whole or in part. In either case the results might well be disas- 
trous—the prestige of the company be injured and the funds required 
and perhaps essential to its welfare be received only in part or not 
at all. Again, even though the securities were sold, their sale might 
be slow, while the anticipated funds are needed at once. Or the 
times might be unfavorable, or for special reasons it might be desir- 
able to keep the securities off the market at the time, while, as before, 
the funds are needed at once. 

In any of these cases the possible or anticipated dangers are 
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avoided by means of underwriting—that is, for an agreed compensa- 
tion the sale of the securities at a specified price is guaranteed by 
responsible parties, usually bankers, or perhaps by a syndicate 
composed of banks or individuals or both. 


Benefits of Underwriting—The benefits secured by under- 
writing are manifest. The company that issues securities firmly 
underwritten is absolutely assured, no matter what the conditions of 
the money market, and no matter what the reception accorded its 
securities, that the money required will be available at the agreed 
date or dates. The danger of discredit, or of financial embarrass- 
ment from a partial or entire failure to sell the securities at a more 
or less public offering, is absolutely eliminated. If the securities are 
offered to the stockholders of the issuing company, and all are not 
taken, the unsold securities are quietly absorbed by the underwriters 
and the company pursues the even tenor of its financed way, 
undisturbed. 

In practice, underwriting is commonly employed by companies 
of the highest standing. Where it can be employed, it is a safe 
and convenient insurance of the receipt of needed money, and its 
cost is usually far more than justified by the benefits received. 


Underwriting vs. Direct Public Sale.—Direct sales of stocks 
or bonds by the issuing corporation are almost invariably limited to 
its stockholders. Direct offerings to the general public are looked 
upon askance in financial circles and are but seldom made by estab- 
tished and reputable corporations. The reasons are not hard to find, 
and so obvious and convincing are they that, speaking generally, 
should a corporation make a public offering of its securities, those 
to whom these securities should. appeal—the investors who might be 
interested—would take for granted that the corporation could not 
find a reputable banking house to offer its securities and this assump- 
tion would in itself militate against their sale. 

Beyond this is the cost of a direct public offering and the prob- 
ability of its failure. Selling securities is a business in itself requiring 
for success expert knowledge, standing and experience, and a very 
efficient selling organization. The ordinary corporation has none of 
these. The banker can secure the cooperation of selling agencies in 
every part of the country. The corporation cannot. The banker 
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knows to whom to appeal and, as intimated, how to reach them. The 
corporation does not. The banker can sell the securities and make 
them stay sold. It is but seldom that the corporation can. 

For the ordinary corporation even to attempt to supply the 
expert knowledge, the resources, the experience, and the facilities 
that the investment banker brings to this work is so impossible as 
to be absolutely out of the question. And if the attempt were made 
it would probably result in failure. Obviously it is a case where the 
shoemaker should stick to his last. 

Beyond all this, the underwriting bankers bring a personal element 
into the offering that the corporation itself cannot supply. They 
investigate and practically guarantee the safety and desirability of 
the securities they offer. They become allies of the issuing corpora- 
tion. The securities cannot fail in any way without discredit to them. 
They must to a reasonable extent not only supply a market for the 
securities, but must see to it that this market is maintained and that 
the price of the securities does not fall too greatly below the bankers’ 
selling price. All this is greatly to the advantage of the issuing 
corporation. In practice, as stated, it is but seldom that direct 
offerings of securities by reputable corporations go beyond their 
own stockholders. 


Underwriting Methods—Contingent Purchase.—As already 
intimated, two distinct plans are followed in underwriting, similar 
in principle but varying in detail, Under the first plan the issuing 
company offers the securities to its stockholders, the underwriters 
merely standing behind the offering. They will themselves purchase 
at a specified price any of the securities not taken within a certain 
time by the stockholders to whom they are offered. 

For example, in 1915 the New York Central authorized the issue 
of $100,000,000 of 6% convertible bonds, to be offered to its stock- 
holders at par. The issue was attractive, but the Great War with 
all its uncertainties was in progress and the immediate conditions 
were not of the best; hence the appeal of the bonds to the stock- 
holders was not assured. The issue was therefore underwritten by a 
strong syndicate and the offering was made. Practically all the 
bonds were taken by the stockholders and the underwriting syndicate 
was not called upon to function. The price paid the syndicate— 
mounting into the millions—was purely a payment for protection. 
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The syndicate was there to act should the necessity arise. That the 

_precaution was a wise one is shown by the same company’s experience 
in 1919—referred to in the preceding chapter—when an offering of 
its stock, not underwritten, was a complete failure and had to be 
withdrawn. 

Under this plan an underwriting price is fixed for the securities 
—a price at which the underwriters must purchase if the stockholders 
do not. The price at which the securities are to be offered to the 
stockholders is made part of the underwriting agreement and is 
usually higher than the price at which the underwriters must purchase 
if the stockholders do not. 

The stock or bonds, as the case may be, are then offered to the 
stockholders of the issuing corporation. If the securities are all 
purchased, the underwriters are released from their obligation and 
receive their agreed compensation, which may be a percentage on 
the whole issue, or all or a portion of the difference between the 
underwriting price and the price at which the securities are offered to 
the stockholders. In the New York Central underwriting referred 
to above, the managers were paid a “commission of 114% for form- 
ing the syndicate and the various participants received 21% per cent.” 1 

If, on the offering to the stockholders but a portion of the issue 
is sold, the underwriters must then come forward and purchase all 
the remaining securities of the issue at the agreed price. This ends 
the transaction so far as the company is concerned and ends it 
happily. The company has sold its securities at a comparatively low 
price, but the sale has been made and the needed money has been 
secured. On the other hand, the underwriters have made an actual 
purchase of the stock or bonds and must rely on a future sale at 
an advanced price for their profit. They have, it is to be pre- 
sumed, bought a sound security at a low price and their profits are 
perhaps postponed, but are not lost. 


Underwriting Methods—Unconditional Purchase.—Under 
the second method the underwriters purchase the securities outright, 
paying for them at the price, at the times, and in the amounts agreed 
upon. The underwriters then either sell the securities at once, or 
hold them until such time as they can be disposed of to advantage. 
The company issuing the securities gets its money as and when 


1 Dewing, Financial Policy of Corp., rev. ed., v. 382. 
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agreed upon, and is not further directly interested in the sale of the 
securities. 

For illustration, suppose a corporation decides upon an issue of 
bonds. Its officials are doubtful as to whether the bonds will be 
purchased by its own stockholders if offered—possibly because the 
number of its stockholders is too small to absorb so large an issue 
—possibly because the times are not right or other conditions are 
unfavorable for the sale to its stockholders. A public offering might, 
of course, be made by the company itself, but for reasons already 
given this would not be thought wise. Accordingly, a bargain is 
made with some banking house, or perhaps a syndicate of bankers, 
to take over the entire issue at an agreed price. Thus the Missouri 
Pacific issue of $95,000,000 of 5% bonds in 1927 was not offered 
directly to its stockholders, but was purchased by Kuhn, Loeb & 
Co., and by them offered to the purchasing public. 

The underwriting price is naturally less than that at which the 
securities will be sold to the public, the difference between the two 
prices representing the syndicate’s profit. 

Most of the present day underwriting is conducted on the basis 
of an unconditional purchase by the underwriters. 


Requirements as to Underwriters.—It is obvious that the 
underwriters—if the underwriting is to be of any effect—must be 
men of unquestioned financial responsibility and standing. It is 
expected that the securities will be sold when offered to the public, 
but as the whole object of the underwriting is to insure this sale, 
the underwriters must be able to carry out their agreement and 
themselves purchase the offered securities if the public will not. 

Before securities are underwritten, the company and the securities 
must undergo a searching investigation from the physical, legal and 
balance sheet standpoints, and when this examination is successfully 
passed and the securities are accepted and underwritten by men of 
the character indicated, it is the highest possible indorsement of the 
underwritten enterprise, and in itself aids materially in effecting the 
sale of the securities. 

Thus when $100,000,000 of French bonds were offered for sale 
in this country in 1920, it was very desirable that the issue be 
promptly and fully subscribed, and it was not entirely certain that it 
would be. Accordingly, the names of over forty of the most promi- 
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nent banks and bankers of the country were attached to the public 
offering of the bonds. The immediate success of the offering was 
undoubtedly due in considerable measure to this impressive 
indorsement. 

Besides being of financial standing the underwriters must be of 
the highest repute. Investors cannot themselves investigate the 
underwritten securities, and they must depend almost entirely on the 
underwriters’ opinion as to the value and desirability of the securities 
offered. If, therefore, they did not have entire confidence in the 
underwriters, they would not be likely to have any more confidence 
in the underwritten securities and would not buy. 


Requirements as to the Securities to be Underwritten.—It is 
also obvious that the company wishing securities underwritten must 
be substantial and of fairly good standing, at least. Also, the issue 
must be large enough to interest underwriters of wealth and stand- 
ing. Underwriting is not for the smaller companies regardless of 
their standing. This is so because the expense of investigating and 
selling a small issue is practically as great, or quite as great, as for 
a large issue, and the small issue will not justify the expense and a 
worth-while commission or profit for the underwriters. It is but 
seldom that an issue of less than $500,000 is underwritten by bankers 
of standing. 

Not only must the issue be attractive but the times must be at 
least reasonably “right.’”’ Sometimes as the result of recklessness, 
or bad judgment, one or the other of these essentials is missing and 
heavy losses ensue. Instances of this were not uncommon in the 
period of inflated financings culminating in 1903, when almost any 
offering having a semblance of solidity could secure underwriting. 

The unfortunate shipbuilding trust that came at the end of this 
period of “high finance” is a case in point. Another disastrous 
undertaking of this period was that of the United States Realty and 
Construction Company. So profitable had been the underwriting of 
the preceding years that it was esteemed a privilege to join the 
syndicate that underwrote the securities of this company, and some 
of the strongest financial interests of the country participated. But 
the sale of the securities was not a success and in a year from its 
formation the syndicate was dissolved with a loss based upon the 
market value of the securities at the time of nearly $5,000,000. 
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Underwriting Syndicates—The so-called ‘‘underwriting”’ 
syndicate that purchases securities for resale is found in many forms. 
Usually, however, it takes its rise with a single banker or concern 
that investigates the offering and, if approved by it, undertakes its 
purchase for resale. If the issue of securities is large enough to 
require it, a “purchase group” is then formed, which takes over the 
purchase agreement, the original bank or banker usually assuming 
the function of syndicate manager. The purchase group then forms 
a selling or distributing syndicate, which undertakes the responsibility 
of selling the underwritten issue. The members of the purchase 
group may or may not be participants in the selling syndicate. 

The members of the purchase group are usually selected for their 
financial standing and ability to take over the securities, if the need 
should arise before the formation of the selling syndicate. The 
members of the selling group are usually selected for their ability to 
place the securities. If the selling group is composed of responsible 
and able members, the purchase group is, upon the formation of the 
selling group, practically relieved from responsibility. 


The Underwriting Conditions.—The underwriting agreement 
frequently takes the form of a letter or statement sent out to those 
whose participation is desired by the syndicate managers. The nature 
and amount of the securities underwritten, the price to the syndicate, 
the date, price and terms of the public offering, and any other 
features of importance appear in this statement, and those to whom 
it is addressed are either invited to take some fixed amount or are 
asked to signify how much they wish to take, the amounts in the 
latter case being scaled down if the subscriptions exceed the total of 
the issue. 

The selling syndicate, when completed, is responsible for the sale 
of the entire issue of underwritten securities, but the liability of the 
individual members is usually limited to the amount of their partici- 
pation. The participation also determines the proportion of the 
profits the individual is to receive. Then if the public offering is a 
failure each participant must himself take the amount of securities 
subscribed for by him. If but a portion of the issue is taken by the 
public, each member will be called upon to take his proportion of the 
unsold securities and he will receive his proportion of the profits on 
the securities actually sold. 
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If funds are needed by the corporation before its securities arc 
ready for sale, as for the purchase of machinery, or payment on 
properties, or some other proper purpose, the underwriting agreement 
may provide for advances by the underwriters. Or if the under- 
writers do not care to advance this money directly, these preliminary 
amounts taay usually be borrowed on the security of the under- 
writing. 


Cost of Underwriting.—The cost of underwriting varies directly 
with the conditions. The usual underwriting is primarily a sale to 
the purchase group and the price must be sufficiently below the price 
at which the securities will be offered to the public to give the under- 
writers a fair profit. This underwriter’s profit may range from 1% 
or even less on a large or stable issue, to ten times this amount on 
the less salable offerings. Perhaps, 4% to 5% would be a fair 
average for fairly desirable issues. 


Making a Market.—The work of the underwriters is not 
finished when the underwritten securities have been sold. A market 
is yet to be created. A security is not usually desirable unless it can 
be both bought and sold with fair readiness, and it is the under- 
writers’ responsibility to create such a demand for the security that 
this can be done. 

Usually the underwriters will look to the stock exchange to help 
them here, but a fairly broad market for the underwritten stocks or 
bonds must be created before they may be listed on the exchange. 
This will perhaps be attained by the underwriters’ own efforts. The 
curb market will also be enlisted. Then as soon as the preliminary 
market is sufficient to justify a stock exchange listing, the new secur- 
ity is usually listed on the exchange. This, however, does not in 
itself create the broad and stable market usually desired for a char- 
acteristic of the listed security. “It takes time for the investing 
and speculating public to become sufficiently interested in a security 
to buy and sell it in equal enough and constant enough volumes to 
create an active market for it. Moreover, when it is first listed there 
has been no opportunity as yet for the stabilizing orders ‘away from 
the market’ to accumulate in dealers’ and specialists’ books. During: 
this uncertain initial period of trading in a new issue most under- 
writing houses consequently feel under the necessity of stimulating its 
activity and stabilizing its price. 
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“This they do by putting orders in the market to buy the new 
security ‘on a scale down,’ or sell it ‘on a scale up.’ A given syndicate 
manager, for example, might give orders to buy 1,000 shares of a 
given newly listed stock at 99, 1,000 shares at 98, at 97, and 96 
respectively ; together with orders to sell 1,000 shares at IOI, 1,000 
at 102, at 103, and 104 respectively. The giving of such orders in 
no way constitutes ‘matching orders,’ for the syndicate manager’s 
buying and selling orders are fixed at such prices that they cannot 
meet but simply make it possible to execute any buying and selling 
orders which may come into the market, at approximately par. 

“By such operations any investor who wishes either to buy or 
sell the new security can be certain of being able to do so. In due 
course orders away from the market are sent in by investors or specu- 
lators, just as in the case of long-listed securities, and accumulate in 
the dealers’ and specialists’ books. Gradually, but as rapidly as they 
can, the syndicate members reduce the amounts of their ‘scale orders’ 
until at length, the dangerous initial stage having been past, the new 
security is left to follow its own devices. It should be noted that this 
effort of the syndicate to provide an active market is not undertaken 
for the purpose of speculative profit; it tries to avoid heavy losses, 
of course, but usually incurs small ones by the operation. From the 
standpoint of the syndicate, it is an irksome, dangerous, and not 
inexpensive moral duty which it owes to its investors and to its own 
good name.” ? ' 

The listing of a security on the stock exchange is discussed in 
some detail in the following chapter. 


2 Meeker, Work of the Stock Exchange, pp. 455-456. 


CHAPTER 94 
THE STOCK EXCHANGE 2 


Nature of the Stock Exchange.—The general purpose of a 
stock exchange is to, facilitate the trading by its members in the 
securities of incorporated enterprises. The New York Stock Ex- 
change is the leading stock exchange in the country and one of the 
most important of the world, and as it is typical, the present chapter 
is confined to it. 

The New York Stock Exchange is an unincorporated association 
of brokers banded together “to furnish exchange rooms and other 
facilities for the convenient transaction of their business by its 
members as brokers; to maintain high standards of commercial 
honor and integrity among its members; and to promote and 
inculcate just and equitable principles of trade and business.” 2 

The trading of these brokers as members of the New York Stock 
Exchange is limited to transactions on the floor of the exchange, and 
to such stocks as are formally listed on the exchange, these restric- 
tions giving the exchange authorities a general control over the securi- 
ties traded in on its floor. The rules of trading in these listed 
securities are clearly laid down and compliance with the prescribed 
rules is strictly enforced. 


What the Stock Exchange Listing Does.—The general effect 
of a stock exchange listing is to give the listed security a broad 
market and a ready sale, at a price determined by market conditions 
and the status of the particular security. It may, at times, be impos- 
sible to sell the ordinary unlisted stock, regardless of its real 
value, at any price. A listed stock, speaking generally, may always 
be sold at some price, and the creation of this broad and reliable 
market is one of the most important functions of the stock exchange. 
This is naturally appreciated most in times of stress. Thus in the 
autumn of 1920 there was a close approach to a financial crisis, “and 


1A revision of the rules regulating the listing of securities on the New York Stock 
Exchange is now under way. The comments of the present chapter are necessarily based 


upon the existing rules. 
2 Constitution, N. Y. Stock Exchange, Art. 1, 
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the eagerness of business men to sell was matched only by their 
unwillingness to buy,” there was a wave of liquidation, with the result 
that many loosely organized markets went to pieces and the unlisted 
securities and the commodities easily liquidated in ordinary times 
could not be sold at all. Nor would the banks loan on this unsalable 
collateral. 

“In consequence, business men all over the United States who 
found themselves in a serious predicament to obtain ready funds, 
had final recourse to the stock exchange. Great numbers of them 
went to their deposit vaults, withdrew their listed securities, and 
at once sold them on the stock exchange for cash. The ability of 
the organized securities market to render instantly negotiable the 
huge amounts of securities suddenly dumped upon it underwent 
in consequence one of the severest tests in its history, and the stock 
exchange scored a signal triumph by the manner in which it acquitted 
itself in that emergency. During the most critical period of de- 
cline there was never a moment when listed securities could not be 
exchanged there at once for cash. The stock exchange therefore 
served as a shock absorber to the less organized and less liquid 
markets, and hence, to the whole price and credit structure of the 
country. Due to the exchange no less than to the federal reserve 
system, a real business crisis was averted.” 3 


Market Requirements for Listing.—The value of a stock ex- 
change listing will not be questioned by anyone conversant with its 
effects. It is not, however, every corporate security that can meet 
the requirements. As in the case of underwriting, listing is not for 
the smaller corporation—the comparatively small security issues of 
such a corporation would not meet the demands. They could not 
support a broad market—they could be easily ‘‘cornered.” 

The issue—whether it be of stocks or bonds—must then be large 
enough to be worth while, and it must already have attained a fair 
distribution. This preliminary market is in most cases the responsi- 
bility of the underwriters. Through the underwriting syndicate the 
securities are widely scattered. Unless, however, this distribution is 
unusually complete and stable, i.e., one that places the securities in 
the hands of investors, and not to any great percentage in the 
hands of speculators, it is not sufficient for the purposes of the stock 


3 Meeker, The Work of the Stock Exchange, p. 373. 
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exchange. It may perhaps be carried further on the curb exchange 
or outside the exchanges under the direction of the underwriters, who 
must “stand by” and protect the new issue until it is well launched 
and to a fair extent, at least, in the strong boxes of those who buy 
for investment. 


Stock Exchange Listing.—When application is to be made for 
the listing of a new security on the stock exchange, a searching in- 
quiry must be undergone as to the standing and conditions of the 
corporation itself and the details of the particular security. “The 
purpose of these requirements is to obtain essential information con- 
cerning the company seeking a listing, which shall be adequate for 
the investor to form his own opinion as to the value of its securities. 
Naturally the stock exchange cannot be responsible for the final out- 
come of the corporate enterprise in question, for, after all, the 
exchange is not running the business but simply furnishing a market 
place for its bonds and shares. The fact that a given security is 
listed on the stock exchange is not and cannot be any guaranty of 
its value, nor does it even imply that the exchange recommends it 
for the favorable consideration of speculators or investors.”’+ All 
it does mean is that the corporation whose securities are listed has 
complied with the exchange requirements and its securities have been 
deemed suitable for admission to the floor of the exchange. The 
nature of the exchange requirements is discussed in the following 
sections of the chapter. 


Preliminary Requirements.—The following rules of the Com- 
mittee on Stock List of the New York Stock Exchange are stated in 
connection with its requirements for listing.® 


An application, conforining to these requirements, signed by an execu- 
tive officer of the applying corporation, voting trustees, or depositary com- 
mittees, and nine printed or typewritten copies must be filed with the 
Secretary of the Exchange at least five days prior to date set for 
consideration. 

Applications must be accompanied by the required papers and agree- 
ments, and by a check for one hundred dollars for each $1,000,000 or por- 
tion thereof, of each class of security (including stock of the par value 
of $100 per share), or where stock is of a par value of less than $100 per 
share, check for one hundred dollars for each 10,000 shares or portions 


4 Meeker, The Work of the Stock Exchange, pp. 450, 451. 
5In force January, 1927. 


852 CORPORATION PROCEDURE [Ch. 94 


thereof; checks to be drawn to the order of “Treasurer, New York Stock 
Exchange.” In addition, companies making application are required to 
pay cost of printing. Printers’ bills will be submitted directly to the 
applicant. 


The committee meets for consideration of these applications 
“Mondays at 3:15 P.M.’ Specimen applications are furnished on 
request to those contemplating listings and “the employees of the 
Committee on Stock List are instructed to assist in the preparation 
of applications to list whenever so requested,” without charge for 
such service. 


Summary of Requirements.—The following memorandum sent 
out by the Committee on Stock List gives a summary of the general 
requirements for listing. 


Preliminary 
Four drafts of application. 
One copy, Charters, By-Laws, Mortgages, etc. 
One distribution. 
Set of specimens. 


The following papers, etc., are required to complete the files: 

Check ion Scares see and letter of transmittal to accompany application. 

1 Application, original signed copy (and 9 copies). 
¢ signed proof. 

final signed copy. 
Charter, with amendments (certified by Secretary of State), (and 7 copies). 
By-Laws, with amendments (certified); (and 7 copies). 
Leases (locations). 
Special Agreements. 
Resolutions: 


“ 


AunfwWN 


a. Authorizing issue—stockholders. 

b. in “ —directors. 

Cc. reservation for conversion. 

d. m% listing—appearance Of..........2e0cees 
e. Appointing transfer agents and registrars. 


7 Registrar’s certificates as to amount registered. 
8 Opinion of counsel. 
9g Distribution (and 5 copies), all signed. 
ga Notice from Transfer Agent as to amount issued, 
10 Public authority certificate. i 
11 Report of engineer (or equivalent). 


12 Map. 

13.7 Specimens: (temiporany)approvedis. sb slic staccansardits sais wfapmeratne 
14 ‘ (Permanent) approvieds supe bake bstiawls thse as ue oe 
15 _ (altered!) approved -. samen nucnartin ae th. eae ae 


16 Mortgage or indenture (and sui olemene! (certified) (and 7 copies). 
17 Trustee’s certificate, showing: (a) acceptance of trust; (b) securities are, 
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issued in accordance with indenture; (c) disposition of securities redeemed 
or refunded; (d) collateral deposited; (e) disposition of prior obligations. 
18 Certified copy of release or satisfaction of underlying mortgages. 
19 Financial statements (certified). 
20 Questionnaire. 
21 Notice of availability of eligible security for trading (issue, transfers and 
exchanges). 
Notice from Company as to amount taken by underwriters 
22 Agreements. 
Certificates of Deposit, Voting Trust, etc. 
Certified copy deposit or trust agreement. 
Certified copy circular issued by trustees or committee. 
Certificate as to amounts deposited. 


Reorganizations: 
Certified copy decree of foreclosure or dissolution. 
Certified copy decree confirming sale. 
Certified copy of court, or other authority for reorganization. 
Certified copy of plan. 


The Questionnaire.—The more direct information in regard to 
the application for listing and the conditions under which it is sub- 
mitted is obtained by means of the following questionnaire, which 
must be filled out and filed with the formal application. The ques- 
tionnaire, which is furnished by the Committee on Stock List, is 
obvious and requires no special comment. 


QUESTIONNAIRE 


3—Is the application made by action of the Stockholders, Board of Directors or 
IB KECULTIVEL COTMIME CTR hikes: Reg ar. aa B ad ace sg aMRR RT ia te) Salis ai 


7—Have any dividends been declared and not paid subsequent to date of the 


(SIRES EL AHO OINEBITLCT a. 4 o dialaidly eaincnnia are ool Bintan Sten S pints Gaee cnet 
8—Have any rights to subscribe to new securities been offered to stockholders 


g—Are the transfer books to be closed or a record of stockholders to be taken in 
the Meare MiLdne koma nya pI DOSEM te sted iald pi rsgi upper net gaicieus sieht ets ma 


11—The Committee desires publication of quarterly statements of earnings. 


WHI wotipaenecemOsdO Ola. SAMeeiee - 50 a cet rge ciclepecartis, ystenre Were ee Sas eos 
12—The Committee prefers that the transfer books of the Company do not close, 
but-a record be taken. “Whats your practicer. | Si... 2. ee co 
13—The Committee desires it understood tha\ all future financial statements of 
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the Company published for the benefit of stockholders are to be in the form 
contained in the listing application. Will you so agree?.................. 
14—When and by whom was the last audit of your books prepared?........... 


16—Have any other reports of a financial, accounting, or engineering nature been 
made either on your behalf or on behalf of any banker or underwriting or 
banking group within the past three years? If so, please indicate the char- 
acter of these reports and state whether they will be made available for the 


inspection: ofsthis Committee wpom mEquestr sy ayst ici w <i-teb lesa, ol acisiarie ees 


19—In its application the Company agrees to maintain a transfer office and a 
registry office in the Borough of Manhattan. The Committee desires in 
order to facilitate business, that such offices be maintained south of Chambers 


20—-The Committee in order to facilitate the business of the Exchange desires 
that the transfer agent of your company be directed to sign the Stock 
Transfer Department receipts for all stock submitted by the Stock Clearing 
Corpotatioujior transters. Wall yOlesOna enemies etapa sic lev</ese_ spon ae ne aie eaiene 


22—Are there any present provisions in your charter or by-laws preventing 
issuance of new certificates forthwith upon notification of loss and receipt of 


23—If there are any such provisions, will you agree to such changes in the charter 
or by-laws as may be necessary to permit issuance forthwith of new certificates . 
upon notification of loss and receipt of proper indemnity? 


24—If nothing in your present charter or by-laws forbids, will you agree to issue 
new certificates replacing lost ones forthwith upon notification of loss and 


25—Will you agree that all calls for redemption (Foreign Bonds) published 
abroad will be published on the same day or days in a newspaper of general 
circulation published in the Borough of Manhattan, City of New York? 
26—Do you desire additional copies of the application, at your expense, for dis- 
tribution to your stockholders, if the Committee acts favorably upon appli- 
CAUIOIT AT SO, HOW Matra epoch rst Semen ccminerct teaete ee ere en ee 
27—In the event any additional papers should be filed, will the same be furnished 
on request? 


el ev'g Si): Bie tens: 9) iain ale Sa 
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The Distribution Statement.—In addition to the questionnaire, 
a distribution statement must be furnished the Committee on Stock 
List. Its purpose is to show that the securities are not teo closely 
held, or in too large blocks to permit of a free and open market— 
in other words, that their distribution is sufficiently complete and 
stable to justify the desired listing—sufficiently complete to reduce 
the danger of “corners” to a minimum and to make it difficult, at 
least, to “dump” large blocks of the stock on an unsuspecting market. 
The form of the distribution statement for both stocks and bonds 
is given below. 


........Company 
DIStripULioneOls.. es eee ees Oe SSR, ARP Stock 
ODE FS SL OSEANeCER, apm Ga eee Akg TO! 
Shares 
wilh ee LLOLGerSIOF I- toosharelots - - 
« « TON DOO « Cras 
« « 201 — 300 “ G 22 
“ “ 301 = 400 “ “ a - 
‘ 401-— 500 “ Loe ops Ae eae Aer cc 
« « SOI — 1000 « « Mde 
f “ “ * Tool — up “ « = “ 
Nadu aotockholders TotalySharespe tars eos, arya 
* The ten highest holders on the above date were as follows: 
ee 2. Shares Ca ee See ee See STAT CS 
2 . 7 Th tected Ceetes 
a “ 8 “ 
3 8 iT “ 
“ “ 
ae TOrar tne pose hen Te 
(iotalaaew tier. .s er Ouares 


All stock is free for sale and is held under no syndicate, agreement or control. 
Certified Correct. 


(To be made out for each class of stock applied for) 


TO acs ites cen orto se (Company) 
Da Beek! MUTASE Rel Mele Se doo puctedee wens 
DistriOUciOnnol meee ies tanks etek. chelate eh ra BONUS OM Neca en hate tin ctasre Os 
No. of Holders Holding Amount 5 
up to $5000 SN PARIR ec Miri gen sac eset 
pe base wae Beh ae Me hr $ 5001-10000 Pie tien Sereda JOM acs 
10001-20000 GA AU). WHISIY TERR Tealant as 
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20001-30000 $28 

30001-40000 $.... 

; _ 40001-50000 $. o% 

by Sean et eta TRIE oe over 50000 $.°. 
ee te ee Total number of holders LR ORRINE Mee cere roe 


(To be made out for each class of bonds applied for) 


Contents of Application for Listing—TIn addition to the ques- 
tionnaire and distribution statement already presented, a formidable 
list of recitals must be incorporated in the application for listing. A 
summarization of these recitals follows: 


1. For Original Listing of Stock. A very complete statement 
must be made of the history, organization, capitalization, financial 
status, location, holdings, policies, operations and general conditions 
of the corporation, including the purpose of the particular issue of 
securities. Additional data must be furnished by corporations that 
own or operate mines, or oil and gas wells. 

2. For Original Listing of Bonds. Requires all the recitals for 
listing stock and in addition full detailed data concerning the issue 
of bonds. 

3. For Listing of Additional Amounts. Must refer to original 
application, give full data as to the additional issue, any changes in 
the corporate status that have occurred since the original listing, 
recent income account and balance sheet, policy as to depreciation, 
LCs 

4. For Listing of Certificates of Deposit, Voting Trust or Stock 
Trust Certificates. Full data as to securities to be listed. 


Other Requirements for Listing —A summarization of the re- 
maining requirements for listing is given below: 

1. Papers to be Filed with Application. A full list of the papers 
to be filed is given, as “three copies of charter, with amendments to 
date, one copy attested by proper public authority,” etc. 


2. Agreements—to be made part of application where applicable. 
These are as follows: 


a 


Th ORR oi. Sk ae ote ake edie 560 5 eT oe fo agrees with the New York 
Stock Exchange as follows: 


Not to dispose of an integral asset or its stock interest in any constituent, 
subsidiary, owned or controlled company, or allow any of said constituent, sub- 
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sidiary, owned or controlled companies to dispose of an integral asset or 
stock: interest in other companies unless for retirement and cancellation, without 
notice to the Stock Exchange. 


quarterly 
semi-annually. 

To publish once in each year and submit to the stockholders, at least fifteen 
days in advance of the annual meeting of the Corporation, a statement of its 
financial condition, a consolidated income account covering the previous fiscal 
year; and a consolidated balance sheet showing assets and liabilities at the end 
of the year; or an income account and balance sheet of the parent company and 
of all constituent, subsidiary, owned or controlled companies. 

To maintain, in accordance with the rules of the Stock Exchange, a transfer 
office or agency in the Borough of Manhattan, City of New York, where all 
listed securities shall be directly transferable, and the principal of all listed 
securities with interest or dividends thereon shall be payable; also a registry 
office in the Borough of Manhattan, City of New York,. other than its transfer 
office or agency in said city, where all listed securities shall be registered. 

To notify the Stock Exchange thirty days in advance of the effective date of 
any change in authorized amounts of listed securities. 

Not to make any change in listed securities, of a transfer agency or of a 
registrar of its stock, or of a trustee of its bonds or other securities, without the 
approval of the Committee on Stock List, and not to select as a trustee an officer 
or director of the Company. 

To notify the Stock Exchange in the event of the issuance or creation in any 
form or manner of any rights to subscribe to, or to be allotted, its securities, or 
of any other rights or benefits pertaining to ownership in its securities, so as to 
afford the holders of its securities a proper period within which to record their 
interests, and that all rights to subscribe or to receive allotments and all other 
such rights and benefits shall be transferable; and shall be transferable, payable 
and deliverable in the Borough of Manhattan, City of New York. 

To notify the Stock Exchange of the issuance of additional amounts of listed 
securities, and make immediate application for the listing thereof. 

To publish promptly to holders of bonds and stocks any action in respect to 
interest on bonds, dividends on shares, or allotment of rights for subscription to 
securities, notices thereof to be sent to the Stock Exchange, and to give to the 
Stock Exchange at least ten days’ notice in advance of the closing of the transfer 
books or extensions, or the taking of a record of holders for any purpose. 

To redeem Preferred Stock in accordance with the requirements. 

To notify the Stock Exchange if deposited collateral is changed or removed. 

To have on hand at all times a sufficient supply of certificates to meet the 


demands for transfer. 


To publish statement of earnings { 


In this general connection the Committee on Stock List recom- 
mends that instead of closing the stock books for dividends, meetings 
and allotments, “a date be fixed as record for dividends, allotment of 
rights and stockholders’ meetings.” 

3. Trustees of Mortgages. Recommendations and requirements 
of Committee on Stock List as to trustees of mortgages. 
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4. Transfer and Registry. Committees’ requirements as to trans- 
fer and registry of listed securities. 

5. Forms of Certificates, Engraving, etc. General requirements. 
Detailed requirements as to engraving and preparation of securities.® 

6. Bonds. Special requirements as to form and preparation of 
bonds.? 

7. Forms of Legends for Bonds. Subject matter for provisions. 

8. Stock. Special requirements as to form and preparation of 
stock certificates.® 

g. Certificates of Deposit, Voting Trust Certificates, etc. Re- 
quirements as to form and preparation. 

1o. Temporary Certificates or Receipts. Requirements as to form 
and preparation. 

11. Removals or Suspensions in Dealings of Listed Securities. 
Provision that Committee on Stock List may remove any security 
from the list when the amount outstanding has become so reduced 
as to make further dealings therein undesirable ; also that Governing 
Committee may at any time in its discretion suspend dealing in any 
listed security or remove it summarily from the list. 


®° For these requirements in detail see Ch. 140, “Stock Certificates.” 

7 For these requirements in detail, including forms for legends, see Ch. 162, ‘Bond 
Forms.’”’ For general requirements applicable in the preparation of any securities to be 
listed on the New York Stock Exchange, see Ch. 140. 


8 For these special requirements see Ch. 140, “Stock Certificates.” 


CHAPTER 95 
SN LS 


Nature of Surplus.—The net worth of a corporation is made 
up of capital stock, or stated capital, and surplus.1_ Stated capital 
represents the stockholders’ permanent investment in the corporation ; 
the balance of the net worth is surplus. Surplus may, therefore, be 
defined as a general term used to designate the difference between 
the amount of the capital stock or stated capital of a corporation and 
the net worth. Net worth may be, and usually is, divided into a num- 
ber of accounts, each with its own designating title. These accounts 
may, however, always be classified into two groups, the one the capital 
stock accounts ; the other the surplus accounts. 


The Capital Stock Accounts.—The capital stock accounts rep- 
resent the fixed or permanent investment of the stockholders in the 
corporation—the stated capital or “trust fund” provided for the pro- 
tection of the corporate creditors, to be held intact until the partial 
or complete liquidation of the corporation, and not therefore available 
for dividends. 

These capital accounts may or may not represent the entire 
original investment of the stockholders in the corporate enterprise. 
If in the case of par-value stock, the corporation has received the 
full value of its stock, neither more nor less, and the stated capital 
has been neither increased nor diminished by any other happenings, 
the capital stock accounts do represent, and represent accurately, 
the exact original investment of the stockholders. If in the case of 
‘no-par value stock, the price received is the exact stated value of 
the stock, or in cases where there is no stated value, the entire price 
received is intended as a capital contribution, and there are no other 
increments of stated capital, again the capital accounts represent the 
entire original investment of the stockholders. 

Par-value stock may, however, be sold for more or less than par, 
and, under some conditions, part only of the price received for no- 


_ 1F¥or definition and discussion of capital stock and capital, see Ch. 35, “Capital Stock’’; 
also Ch. 99, ‘‘Nature of Dividends.” 
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par value stock is applied to capital stock accounts, also capital 
variations may be brought about in other ways than the sale of 
stock, as by a transfer of surplus to capital stock, or a reduction of 
capital stock, or losses sufficient to impair capital. Under such con- 
ditions it is obvious that the capital stock accounts do not always rep- 
resent accurately the original or even the entire investment of the 
stockholders. Capital stock, or stated capital, is therefore better 
distinguished as that portion of the net worth represented by the 
capital accounts and as a matter of legal requirement reserved from 
dividends and held in trust until released in whole or in part for 
distribution among the stockholders by the partial or complete liq- 
uidation of the corporation. 


Surplus and Its Sources.—Surplus on the other hand is, as 
stated, a general term that designates that part of the net worth which 
is not included in the capital accounts and which may or may not be 
available for dividends, depending upon its nature and the conditions. 
Surplus does not, as is frequently assumed, represent only the profits 
of capital operation. Profits are the most important source of sur- 
plus, but surplus may also be augmented by the excess price paid for 
stock sold at a premium, or in the case of no-par value stock—in 
some states at least—by such portion of the price received as is 
“tagged” or is agreed upon as belonging to surplus. Also surplus 
may be increased by appreciation of net values not directly due to 
corporate operation, as increased inventory values, or, of similar 
nature, a reappraisal and writing up of the book value of real estate. 
Surplus may also be derived from donations to the corporation. 

A surplus so built up may be reduced in any of the opposite ways: 
by selling a corporation’s own stock below par; by losses, whether 
from operations or casualty or unusual transactions; by donations, 
where these can be legally made by the corporation ; by writing down 
the book values of assets; or by distributions of the profits among 
the stockholders in the form of dividends. 


Analysis of Surplus.—The general nature of surplus may be 
seen from the analysis of the debits and credits to surplus given 
below. This is the single general surplus account, sometimes used by 
the smaller corporations, or where a classification of surplus is not 


required. In such a Surplus account are entered all credits and 
debits to surplus regardless of their character. 
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SURPLUS 
Debit: Credit: 


At the close of each fiscal period, with 
the net deficit, if any, of the period. 

With any adjustments during the fiscal 
period that diminish the net income of 
some previous fiscal period. 

With the amount of extraneous or un- 
usual losses. 

With amounts reserved for purposes 
other than dividends. 

With discounts on the sale of capital 
stock. { 

With the loss on any sales of treasury 
stock. 

With the difference between par—or in 
the case of no-par value stock, the price 
received by the company—and the re- 
demption price when preferred stock of 
the company is retired at a premium. 

With amounts by which the book value 
of assets is decreased other than by wear 
and tear. 

With amounts declared as dividends. 


At the close of each fiscal period with 
the net income of the period. 

With any adjustments during the fiscal 
period that increase the net income of 
some previous fiscal period. 

With the amount of extraneous or un- 
usual profits. 

With amounts previously set aside for 
purposes other than dividends and now 
returned to the general surplus. 

With premiums on sales of capital stock 
or assessments above the par value of 
shares, or with forfeited subscriptions. 

With any gain on sales of treasury 
stock. 

With such portion of the prices of no- 
par value shares as may in accordance 
with statutory provisions be designated 
for surplus. 

With amounts by which the fixed value 
of assets is increased. 

With amounts of. donations to th¢ 
corporation. 

With any actual value by which th. 
worth of property received in payment fcr 
stock exceeds the par value of the stock 
issued in payment therefor. 


Surplus account may be credited with the year’s net profit before 


the dividend is declared, or, after payment of dividends, with the 
portion of profits to be retained in the business. Dividends are 
usually not declared until the amount of net profit is known, unless 
the unapportioned surplus is unquestionably ample to cover any 
shortage that might result; to do otherwise might result in danger- 
ously diminishing or wiping out entirely the surplus already created, 


Surplus and Deficit—As will be seen, if heavy losses are in- 
curred, the corporate net worth might be reduced until it was less 
than ‘the total of the capital accounts, and in that case the Surplus 
account would, instead of a surplus, show a deficit. To meet this 
possibility the account is at times entitled “Surplus and Deficit” ac- 
count, so that it may, without misnomer, not only include surplus 
This is the plan used by public service 


but any deficiency as well. 
The account is credited 


commissions in their schedules and reports. 
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with surplus profits and charged with such net loss as may result in 
any year. A debit excess of this account, of course, represents a 
deficiency or impairment of capital, while a credit excess is the 
opposite. 


Surplus and Assets.—While surplus is always represented by 
an equivalent of assets, these assets are not earmarked or designated 
in any way. This is because surplus is simply the excess of the assets 
over the liabilities and capital stock of the corporation and could not 
therefore be represented by specific assets. So-called “surplus” 
might, of course, be used to purchase specific assets, but these assets 
once purchased would immediately take their place among the other 
corporate assets and not represent the surplus used in their purchase 
any more than they would represent the specific checks by means of 
which their purchase price was paid. 

It is a common practice for corporations to invest surplus cash in 
gilt-edged securities. This insures the corporation a ready source 
of funds in case of a crisis, as the stocks and bonds so held may be 
used at any time as collateral for securing bank loans or be readily 
sold for cash on the stock exchange. Such outside investments may 
represent surplus profits, but in any such case it should be remem- 
bered that it is the surplus cash—cash not needed for immediate pur- 
poses of the business—that is thus invested, and not the surplus 
shown by the Surplus account. That this is true is shown by the 
fact that some extraordinary loss, as the failure of a concern heavily 
indebted to the corporation, or the destruction by fire of buildings 
temporarily uninsured, might wipe out the entire margin between the 
capital accounts and the net worth, leaving the corporation without 
a penny of surplus, and at the same time its gilt-edged securities 
remain untouched—very desirable assets to have at such a time, but 
not surplus. 


‘Purpose of Accumulated Surplus.—In any well-managed cor- 
porate business, conditions being normal, profits are expected as a 
matter of course, and under the broad definition of surplus as the 
excess of net worth over the total of the capital accounts, these 
profits constitute surplus. This surplus might be divided among the 
stockholders of the corporation as fast as it accumulated. In prac- 
tice, however, this is not ordinarily done, profits being jealously 
guarded and conserved to the upbuilding of a substantial surplus— 
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a) 


a much desired and distinguishing mark of a prosperous and well- 
managed corporation. 

The general purpose of this accumulated surplus is to increase 
the resources, the reputation, the credit standing and the stability of 
the corporation. As to credit this end is attained not only through 
the actual increase in financial responsibility from augmented cor- 
porate resources, but also from the direct indication it affords of 
the ability, the success and the conservatism of the corporate man- 
agement. 

From the standpoint of general stability, a substantial surplus 
acts as a “‘shock-absorber” to take up the financial “jolts” encountered 
in its course by the corporate mechanism. If some extraordinary loss 
is incurred, or if a bad year turns anticipated profits into losses, an 
adequate surplus interposes to prevent any impairment of capital, 
or curtailment of operations that might otherwise result from the 
difficult, but presumably temporary conditions. Also under such cir- 
cumstances a substantial surplus permits the continuance of regular 
dividends—a matter of first importance to the stockholders—when 
save for the existence of this surplus they would have’to be suspended. 
And, in the absence of any special financial emergency or stringency, 
some opportunity may offer for advantageous expenditure, or some 
necessity require an unusual investment which an accumulated sur- 
plus permits without embarrassment.to the corporation. 

A substantial surplus also permits the easy increase of stated 
capital when this seems desirable. Such increase may either be 
effected by a stock dividend which capitalizes surplus to the amount 
of the dividend, or, in some states, by a direct transfer of surplus 
to stated capital by action of the board of directors. 


CHARTER GI6 
CLASSIFICATION OF SURPLUS—PAID-IN SURPLUS 


Varying Meanings of Surplus.—The fact has long been recog- 
nized that the term “surplus’—used as it is commonly employed, 
simply as a balancing figure between net worth and the capital stock 
accounts—has too broad a meaning. In fact, the term has many 
varying meanings and there is no accepted interpretation that can 
invariably be placed upon it. It embraces profits and accretions of 
every kind, from ordinary earnings to items of arbitrary appreciation, 
including the margin legally available for dividends together with 
entries that could by no stretch of the imagination be considered as 
proper for that purpose. 

Such a surplus is an uncertain quantity very difficult of accurate 
appraisal. It may be either increased or diminished without any real 
change in corporate values—diminished by writing down assets 
below their real value, thereby creating a “secret reserve’’—increased 
by the entry on the credit side of the Surplus account of figures that 
do not represent realized profits, thereby creating fictitious assets, or 
“watering the assets.” 

When an asset account is arbitrarily increased by a book entry, 
the credit as intimated above, naturally finds its way to surplus. 
When therefore a business wishes to increase the amount of its 
surplus when there is no real increase of values, it usually does so 
by inflating some fixed asset account. Under these circumstances, 
surpluses of equal amount, as far as figures go, may, and frequently 
do, vary widely as to the actual value represented. Consequently 
the report of an auditor is of little worth unless he analyzes all 
debits and credits to the Surplus account from the beginning of 
business, and is willing to certify, without qualification, to the correct- 
ness of the surplus balance at the time his audit is made. 


Special Meanings of Surplus.—In certain businesses and in- 
dustries the term “‘surplus” has developed special meanings. Usually 
it is that portion of the net worth available for dividends. In banks, 
on the contrary, the surplus is never so used, being kept almost 


864. 
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as inviolable as capital stock itself. The surplus of most banks is 
initially the premium on stock sold, in addition to which each year 
a given amount of the net profit is usually carried to Surplus ac- 
count to serve as a permanent working capital, while the remainder, 
after payment of dividends, is carried in the Undivided Profits 
account. 

Such special uses of the term “surplus” have become in many 
cases so well established that no change in the interest of general 
uniformity may be expected. As a result of these many meanings of 
surplus and of the uncertainty as to what constitutes surplus in any 
particular case, the term carries one idea to one man, while to an- 
other it may mean something entirely different. And, as this con- 
fusion exists and cannot readily be dissipated, it must be surmounted. 
The best way of doing this is by dividing the functions of the Sur- 
plus account, analyzed in the preceding chapter, among several sur- 
plus accounts, each of which will have a title sufficiently distinctive to 
show the source or the purpose of its balance. 


Surplus and Dividends.—Surplus fundamentally represents the 
amount that is under the direct control of the board of directors and 
available in its discretion for the payment of dividends. To this 
rule there are, however, certain exceptions created by law or estab- 
lished by custom or contract, as surplus resulting from a write-up 
of fixed assets, or reserves created under the terms of the trust 
indenture for sinking fund purposes. Also, as discussed in a later 
chapter,! surplus may be reserved from dividends by action of the 
board itself. 

Obviously it is not only desirable, but necessary to intelligent 
financial management that the company’s books and statements shall 
furnish information as to the character of its surplus and as to how 
much of this surplus is available for dividends. This information the 
single surplus account discussed in the preceding chapter cannot give. 
And, as suggested above the only practical method by which this end 
may be attained satisfactorily, is the separation of the single surplus 
account into as many distinctive accounts as will serve to show the 
source or the nature of the surplus represented by each account. 


Classification of Surplus as to Source.—Surplus may come 
from three general sources: 


1 Ch. 08, “Reservations of Surplus.” 
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1. Contributions made by the stockholders, usually in the form 
of premiums on stock, or in the case of true no-par value 
stock, as a “tagged” portion of the purchase price. 

2. Profits resulting directly from the operations of the business. 

3. Profits resulting from incidental or accidental conditions. 


Surplus from the first source is discussed in the present chapter ; 
earned surplus and, generally, surplus, other than paid-in surplus, 
not resulting from the direct operations of the business, in the chapter 
that follows. 


Paid-In Surplus.—‘“Paid-in surplus” is used to designate the 
excess above its stated capital received by a corporation from its stock- 
holders as an investment in or contribution to the net worth of the 
corporation. These excess contributions usually arise from the sale 
of stock at a premium, or in the case of no-par value stock, when a 
portion of its purchase price is designated as an addition to surplus. 
It may, however, arise in other ways, as discussed later, from dona- 
tions, from assessments upon full-paid stock, ete. 

In many of the states the statutes prescribe that dividends may 
be paid only from profits arising from the operation of the corporate 
business. This, by implication, prohibits the declaration of dividends 
from paid-in surplus. In practice, however, while many writers on 
finance and accounting deprecate or condemn the declaration of 
dividends from paid-in surplus on the ground of business prudence 
and conservatism, the courts have generally, save in California, re- 
garded it as available for the payment of dividends.” 


Sources of Paid-In Surplus.—Sometimes stock is subscribed 
for at a figure above its par value, and a surplus is thus created by 
contribution at the time the corporation is organized. This is done 
in order that the company may have a permanent reserve, as in the 
case of banks, or safety fund for emergencies, or additional working 
capital while the business is being launched. In such cases Paid-In 
Surplus or Contributed Surplus account is credited with the amount 
of the premium on the capital stock. Most of the credits to Paid-In 
Surplus are varying kinds of premium on the sale of stock. Any 
surplus so credited is often—and properly enough—carried on the 


? Fletcher, Priv. Corp., sec. 3671: see also Reiter, Profits, Dividends and the Law, 


pp. 218, 219; as to what surplus is available for dividends, refer to Ch. 99, ‘‘Nature of 
Dividends.’ 
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hooks in an account named “Premium” or “Premium on Capital 
Stock,” but nevertheless constitutes paid-in surplus. A corporation 
whose first issuance of stock is at a premium will obviously, from 
the first, have a surplus to the amount of this premium. 

When it is felt that stock of no-par value must for one reason or 
another be carried on the books at an arbitrary nominal value—a 
practice for which there seems to be little reason—any excess for 
which it is sold above this nominal value is technically paid-in sur- 
plus. Whether such paid-in surplus forms a part of stated capital 
or is free surplus will depend upon the particular conditions. Where 
no-par value stock is sold with the agreement that a portion of the 
purchase price is to be an addition to surplus, this portion of the 
price will, of course, properly belong to paid-in surplus and form no 
part of stated capital. 

Paid-in surplus may also result from the reduction of the par 
value or number of shares of outstanding capital stock without full 
recompense to the holders. This frequently occurs in reorganiza- 
tions, when fewer shares of the new stock are given than were held 
of the old. The original stock was paid for with cash or other assets ; 
wherefore, if less stock is now issued, the excess of book value, if 
any, becomes a premium on the purchase of the new. 

If stock is exchanged for tangible assets that have a value un- 
questionably greater than the par value of the stock issued for them, 
the excess is, of course, properly credited to Paid-In Surplus. When, 
however, we come to intangibles, their valuation is so much a matter 
of opinion that it would be difficult to say that any such assets ex- 
changed for stock had a value unquestionably greater than the par 
value of the stock issued in payment therefor. Because of this, it is 
doubtful whether the accountant is justified at any time in allowing 
a paid-in surplus to be created on account of the excess value of 
intangibles. . 

Assessments on full-paid stock, when lawful, or by agreement, 
also create a paid-in surplus. Such assessments are usually made pro 
rata on the outstanding shares in cases of reorganization or im- 
pending bankruptcy. They are generally used either for wiping out 
a deficit from operating losses, or else, as in the case of fraternal 
insurance organizations, for providing for expenses and losses as 


they arise. 
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A paid-in surplus also may result when initial payments are made 
on subscriptions for stock and this stock is later forfeited for failure 


of the subsequent payments. 


If a corporation has repurchased its own stock and later sells this 
stock at a profit, a paid-in surplus is thereby created.* 


Analysis of Paid-In Surplus Account.—The debits and credits 
to Paid-In Surplus or Contributed Surplus account are indicated 


below. 


Pamw-In SURPLUS 


Debit: 

With any distribution of paid-in surplus. 

With any discount allowed on the sale of 
capital stock. 

With any difference between par and 
the selling price of treasury stock sold 
below par when the cost of the stock to the 
corporation has been par or more; or the 
difference between this cost and the subse- 
quent selling price of treasury stock when 
both are below par and the stock is resold 
at a loss.4 

With the difference between par and the 
price paid by the company when preferred 
stock is retired at a premium. 


Credit: 


With any premiums received on the sale 
of the corporation’s capital stock. 

With any payments made on stock sub- 
scriptions and forfeited for failure to com- 
plete contract payments. 

With any assessments on stock after its 
par or selling price has been paid in. 

With any difference between the par 
value of reductions of outstanding capital 
stock and the recompense paid the stock- 
holders when this is less than the par value. 

With any actual value by which the 
value of tangible assets received in pay- 
ment for stock exceed the par value of the 
stock issued in payment therefor. 

With any profit on the sale of treasury 
stock. 


Donated Surplus.—Donations to the corporation of part of its 


own capital stock afford another occasional source of paid-in surplus. 
The purpose of such donations is to provide working capital, usually 
in cases where the ertire or a large percentage of the corporation’s 
capital stock has been originally issued in exchange for fixed or 
intangible assets, leaving no means of securing funds for making 
those assets yield an income. 

Such donations involve a number of accounting problems that are 
fully discussed in another chapter.’ It may be stated here briefly 
that in cases of donated stock no real surplus exists until the stock 
is sold. Until that time the donation should be carried in special 


, ene discussion of profit or loss arising from the sale of stock, see Chs, 51-54 
inclusive. 


‘For discussion of sales of treasury stock, see Ch. 52, “Par-Value Treasury Stock,” 
© Ch. 53, ‘‘Par-Value Donated Stock.” f “i : 
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accounts. At that time any real resulting profit is closed into Paid- 
In Surplus. 


Capital Surplus.—The term “‘capital surplus” is given a rather 
wide range of meaning, including all accretions to capital other than 
ordinary earnings. Within its usual scope is paid-in surplus in all 
its forms. It is also used to include unusual and extraneous profits 
and losses, as those resulting from the sale of capital assets. Because 
of the inclusive and somewhat indefinite nature of the account, sur- 
plus arising from the contributions of stockholders is better desig- 
nated by the title heretofore given it, of “Paid-in Surplus.” 


GHAPTER.97 


CLASSIFICATION OF SURPLUS—OTHER FORMS 
OF SURPLUS 


Earned Surplus.—By far the most common form of surplus 
is earned surplus—surplus resulting from the earning of profits and 
their retention in the business. The word “surplus” probably carries 
with it the connotation of “earned surplus’ more often than any 
other. The credits and debits to Earned Surplus account are as 
follows: 


EARNED SURPLUS ACCOUNT 


Debit: Credit: 
With the net deficit as determined at the With the net income as determined at 
close of each fiscal period. the close of each fiscal period. 


With any adjustment during a fiscal With any adjustment during the fiscal 
period that diminishes the net income of a | period that increases the net income of a 
previous fiscal period. previous fiscal period. 

With any dividends declared, or any 
other amounts appropriated out of earned 
surplus. 


Undivided Profits.—Different methods of entering profits are in 
use. Some of these introduce an account known as “Undivided 
Profits,” a name which itself has three uses. In one usage Undivided 
Profits account has the same meaning as that assigned above to 
Earned Surplus. In another usage it is the account in which earnings 
are first entered and from which certain amounts are occasionally 
transferred into a permanent surplus account. This method merely 
subdivides the earned surplus into two accounts more or less arbitra- 
rily. The third use of the account, as distinguished from Earned Sur- 
plus, is as a place in which to carry the unappropriated profits of the 
last closing—which is nevertheless earned surplus—the undivided 
profits of other periods having been transferred to Earned Surplus 
account. 


Adjustments of Profits of Previous Years.—In closing the 
books of a personally owned business, the profits of the period are 
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credited to the account of a sole proprietor or divided between the 
accounts of partners. In closing the books of a corporation, the 
nominal accounts are first closed into Profit and Loss account and 
the resulting balance in Profit and Loss account is closed into Sur- 
plus account. By thus closing the nominal accounts, they will in any 
period show only items that affect the profit of that period. 

But after the books are closed corrections are often found neces- 
sary or omissions are discovered. These may affect the profit of the 
previous period. In order that the adjustments thus made necessary 
may not wrongfully affect the profit of the new period, they must 
not be allowed to appear in the reopened nominal accounts. The cor- 
rections, then, instead of being entered to the nominal accounts, are 
made directly to Surplus account as adjustments of the amount of 
profit or loss previously carried to that account, thus preventing them 
from affecting the profits of the current year. 

For example, if an invoice of $547.50 for merchandise purchased 
in December was erroneously entered, 


Werchandise, PiarGnases ss iat poe darted huts BaP at fects ks $574.50 
PROM NCCOMINES TNL Cette Rene oot ag cus ec Ven sn ai to eye, 3. eb Suots $574.50 


and the error was discovered in January after an annual closing, the 
correction, instead of being made by the entry, 


AECOUN tS pea AD leh tee A IMB {LR oace IP) FDs ca EES OMIM REE eS $27.00 
To -MerchandiseyPBurehasesy}..an) ssi) ho. cele eit. eysslact .fd Pee $27.00 


would be made by the entry, 


Accounts aya bleh xcs creat ty. lyse) testers hs yeh tipo rere hersy> 91% $27.00 

TROY SORRD SS so es Sd 5 AE ees SI. eI $27.00 
with full explanation of the circumstances. The effect of this entry 
would be an increase of $27 in the profits for the preceding year, cost 
of sales being reduced by that amount. 

In the foregoing exposition it is assumed that the closing in- 
ventory was correct. If it were not, the rule would still apply that 
the amount by which the profit of the preceding year is affected 
should be entered directly to Surplus. 

If the after-closing adjustments are few in number and small in 
amount, there is no great objection to letting them appear as factors 
in the current Profit and Loss account. But adjustments that are 
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of any importance should be made through Surplus, so that exact 
statements of the transactions of previous years may be prepared 
by recasting the previous statements and exact comparisons be made 
between the operations of various years. 

It is evident that omissions in showing the profits or losses of 
previous years affected the net credit to Surplus in the years in 
which they occurred. It therefore follows that the present surplus 
is larger or smaller as a result, and that Surplus is the account to be 
corrected. 


Extraordinary Profits and Losses.—As stated above, the func- 
tion of Profit and Loss account is held to be the collection of the 
items affecting the normal operations of the business. Other items of 
profit or loss will, however, at times arise. A concern not in the 
real estate business will, for instance, sell a factory site at a sub- 
stantial advance over its cost. If the profit so gained is credited to 
Profit and Loss, it obviously destroys the basis of comparison between 
the normal profits of different years. The practice is common, there- 
fore, of entering directly to Surplus account any extraordinary profit 
or loss, which, if included in the current Profit and Loss account 
would render the resulting total of that account useless for purposes 
of comparison between various periods. Under this practice Profit 
and Loss account is limited to use as a clearing account for the 
normal items of income and expense, all abnormal charges and 
credits to net worth being made directly to Surplus. 

There may thus be entered direct to Surplus any profits or losses 
that are not the result of the regular normal operation of the 
business. In this category will be found such items as losses by fire 
and profits or losses from sales of fixed assets. 

The objection is raised against this practice, that the habitual use 
of Surplus account for such purposes may result in its becoming a 
dumping ground like the proverbial General Expense account. While 
the wrongful use of an account does not furnish sufficient ground 
for condemning a legitimate use, yet, the Surplus account should be 
employed—if employed at all for the purpose—only with the greatest 
discretion for entries of this type. Such use is not really essential 
as extraneous and unusual items can always be shown in a separate 
section of the profit and loss statement after operating profits have 
been determined. 
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Surplus from Appreciation—When it is felt necessary to in- 
crease the book figures for capital assets the market value of which 
has increased since they were acquired, the apparent profit, unless 
and until it is realized, should not be merged with profits available 
for dividends, but should be entered to an account called “Surplus 
from Appreciation” “Appreciated Surplus,” or some similar term. 
This is true even though all other forms of surplus are handled 
through one general surplus account. 

The practice of entering appreciation on the books is, as stated 
below, condemned by accountants because of the improper inflations 
that may be hidden behind it. If, however, a surplus so created is 
displayed on the balance sheet in such a way as to be definitely 
separated from surplus arising from other sources, no one need be 
deceived by it. And when the profit on an appreciated capital asset is 
realized by the sale of the asset, the profit is a real one and available 
for dividends.1: 


Objection to Appreciation of Book Values.—The objection 
to entering appreciation on the books is not because there is anything 
necessarily wrong in that procedure, but because of the temptation 
to over-valuation, and from the misfortunes that have resulted from 
such over-valuations or unrealizable valuations—their addition to 
surplus making it appear as though a dividend were possible, when 
in fact it should not be made. Increases of value that are permanent 
and reasonably definite in amount may perhaps be a proper credit to 
Surplus; but the entry of doubtful or unrealizable increases for the 
purpose of creating fictitious surplus on which to declare dividends, 
cannot be too severely condemned. 

It is not good business prudence to use appreciation of values 
for dividends before these values are realized. Dividends declared 
and paid on the strength of fictitious profits must, as a rule, be 
accounted for in case of the company’s failure; it is equivalent to - 
paying dividends out of capital—an impairment for which directors 
may be personally liable. 


Entry of Appreciation—A surplus created by appreciating the 
book values of capital assets should be reduced through the remainder 
of the life of the asset. The depreciation on assets carried on the 


1 Merchants’ Loan, etc. Co. v. Smietanka, 255 U. S. 509; Mercantile Safe Deposit Co, 
v. Sohmer, 143 N. Y. Supp. 313. 
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books at an appreciated value should therefore be divided into two 
parts, as not all of it is a charge against income. The portion of the 
depreciation that applies against the appreciation must be charged 
against surplus from appreciation and not as an operating expense. 

For example, a factory is erected on a certain piece of property 
at a cost of $100,000. If the life of the building is estimated at 50 
years, an annual amount of $2,000 will have to be charged against 
income for the depreciation of the building (using straight-line 
methods). If at the end of to years, the building is appraised at 
$200,000 and it is thought necessary to put the appraisal figure on 
the books, the entry required will be: 


‘Baaibelin gs G5 RA, ete eae Site ete ea eee” wana Pas ac oe ee $120,000 
TosSurplus irom. A pPreGia blo La ewe eee ardent $120,000 
To record increase in value of building from its present book 
value of fies ssiisy. leat. a oS TLD eR See $100,000 
Less: Reserve for Depreciation of........... 20,000 
Net book value. we, aca tient tines ee $ 80,000 
Mortheappraised-valuevor... so oe. tet ene 200, 000 
An appreciation by appraisal of.............. $120,000 


The remaining life of the building is 40 years, over which the 
present book value of $200,000 must be charged off, making an 
annual reduction by straight-line methods of $5,000. But since an 
annual charge of $2,000 will be sufficient to extinguish the cost of 
the asset at the expiration of its period of usefulness, the remaining 
$3,000 must be charged against the amount of appreciation. The an- 
nual entry will be: 


Depteciation: <20tt dat. aa. Map cktiseh ante tater i Momiero cnt « fsrsov $2,000 
DSUTpPINS trond A DDTeClA LON snide ian eas bieresine eileaaias aaa seni 3,000 
arOMINESErVE LOM WO eprecidtlouee. ant mene cence. cece ne $5,000 


(With the proper explanation.) 


A proof of the accuracy of this method is shown by the fol- 
lowing figures. The $120,000 of Surplus from Appreciation previ- 
ously set up is charged off at the rate of $3,000 for 40 years, clearing 
the original appreciation during the life of the building. The cost 
of $100,000 is charged off at the rate of $2,000 a year for 50 years. 
The amount charged to Buildings account, namely, $100,000 of cost 


and $120,000 of appreciation, is offset at the end of 50 years by a 
Reserve of Depreciation made up of : 
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/ 
a2 0m per year for to years: 0) OSI, Ae) 0, Sob eer iy $ 20,000 
5.000 pelsy car fon Aoryearsan. Lemme merits py. roe cede ole sO OLELS ok 200, 000 
TOLD csr SRS SS cic he Ries ROT ROSS ee Eco, el RRR a $220,000 


Only the $2,000 depreciation of the actual cost of the building 
is a charge against income. 


Consolidated Surplus.—There is another kind of surplus which, 
while related to Surplus from Appreciation, is of unquestioned 
propriety because in it is found almost the only way of handling the 
adjustments necessary in the preparation of consolidated balance 
sheets. When one company owns the stock of another and it is 
desired to present a consolidated balance sheet showing the total 
assets represented by the stock of the first company together with its 
existing liabilities, it is necessary to substitute for the cost of the 
stock of the subsidiary company the entire list of the assets of that 
company together with its liabilities. It is seldom that the net worth 
of the second or subsidiary company, as shown by its books, will be 
exactly equal to the cost of its stock to the holding company, and in 
the preparation of the consolidated balance sheet, the difference must 
be taken up through a consolidated surplus—or a consolidated 
deficit, if the book net worth of the subsidiary were less than the 
cost of its stock to the holding company. The causes of the condi- 
tions that make this necessary, together with the accounting, are dis- 
cussed in later chapters.” 


2Chs. 108, 109, ‘‘Consolidated Statements.” 


CHAPTER 98 
RESERVATIONS OF SURPLUS 


Withholding Surplus from Dividends.—Surplus, as stated in 
a preceding chapter, fundamentally represents the amount which is 
under the direct control of the board of directors for declaration 
of dividends or for any other corporate purpose. To this rule 
there are, of course, certain exceptions created by law or established 
by contract, such as those whereby sinking fund reserves are required 
to be set aside out of profits. With these exceptions, boards of di- 
rectors have practically free control over the surplus. They may 
set aside certain portions of it for specific purposes, as for new equip- 
ment, for contingencies, or for other purposes, thus impounding 
or appropriating those portions of the surplus and rendering them 
for the time being, at least, unavailable for dividend purposes. 

But the fact that a board of directors has set aside a certain 
amount of the profits for a specific purpose does not guarantee that 
the amount set aside will be so used, for the board may at a later 
date vote to turn back this reserve into the general surplus. The 
impounding of surplus is, therefore, often more apparent than real, 
because, unless other persons are definitely a party thereto, the 
board may reverse its action. 


Entries for Reservations of Surplus.—When it is thought 
desirable to reserve a certain amount of surplus at least temporarily 
from distribution in dividends, an entry should be made debiting 
Surplus and crediting the proper reserve account. Such accounts 
may be called “Reserve for Contingencies,” “Reserve for Improve- 
ments,” “Reserve for Sinking Fund,” or “Preferred Stock Redemp- 
tion Reserve,” depending on their purpose. The entry, supposing 
the reserve to be for improvements, would be made in the following 
manner : 


SUTDIUS eri ctere she cet 4.5. oo ey ee rcs ee ens ore CET ene ren ae Den $50, 000 
MWovwReserve for Improvements senate eet oe ene $50,000 
To remove from general Surplus the above sum, setting it aside 
to provide for certain improvements, as directed by the Board 
of Directors, January 3, 1927. 
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Some accountants, in closing a set of books, prefer to establish 
or increase the reserve directly out of the year’s profits instead of 
first closing those profits into Surplus. The one practice, assuming 
the reserve to be made for sinking fund purposes, would require two 
entries as follows: 


HG AND Gia LARISSA See: ech House cause Tanck dee eesti epee evi te $40,000 
MowSurplusts Ale. |. ae Tes. BOLL ENT. teh ey: $40, 000 
To close Profit and Loss account of year to Surplus. 
SULPLUSa ere eres Me See Silo a atch spin Se $10,000 ~ 
Ro Sinking dE und Reserverays. ck... ti. Use al $10, 000 


Reserve for sinking fund, as ordered by the Board of Di- 
rectors. 


The second method needs only the single entry: 


TP iRouiTiee (hate lig BO Sat Lan ae ee Se ee eee PE eee $40,000 
MOR oUM Moet ae SEI Old tay: Tl wits yanies neues awe Remeae e'e $10,000 
SULT Soe AameerT Loon nar e~. Pn SAR Me SCaa,, Rael cee RE RRS 30,000 


To set aside out of the net profits of the year sinking fund 
reserve as ordered by the Board of Directors, and to close the 
remainder of the profits into Surplus available for dividends. 


In making the entry in this form it must not be thought that the 
charge to Profit and Loss for the amount placed in the Sinking Fund 
Reserve is of the same nature as ordinary charges which reduce the 
amount of net profit for the period. This charge is not a reduction 
of the profits of the year; it is made to Profit and Loss merely as an 
appropriation of this particular year’s profits, just as the charge 
when made to Surplus is an allocation of the undivided profits in 


general. 


“Reserves” Chargeable Against Profits——On the other hand, 
there is a class of so-called reserves which are direct charges against 
the profits of the period, and while the discussion of them is a matter 
of general accounting interest rather than one of corporate procedure 
solely, yet the distinction must be presented for the sake of clarity. 

Any reserve which, like those discussed in the previous sections, 
is an appropriation or impounding of surplus, is, in fact, a reservation 
of profits and is properly termed a reserve. Such reserves, known 
as “non-operating reserves,” are not necessitated by expenses and 
do not indicate a deduction from profits. They are set up solely to 
show the amount of realized profits which have been set aside for 
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some definite purpose such as the construction of a new building or 
improvements, sinking fund purposes, etc. If definite assets are set 
aside for these purposes, such assets become part of a fund. The 
fund itself is an asset; but the reserve itself is merely a setting aside 
of surplus, and appears on the liability side of the balance sheet. 


There is, however, another class of so-called reserves known as 
“valuation reserves” or “operating reserves,’ which are amounts set 
up to show some loss or expense—not expenditure—which must be 
provided for before the net profits can be determined. The prudent 
business man, being careful not to overstate his profits, makes, 
through these valuation or operating reserves, allowances to meet ex- 
pected losses or those incurred but indefinite in amount, the reserve 
being the best approximation of the loss or expense that can be made 
at the time. Examples of this type of reserves—which are not re- 
serves in fact but a charge against profits—are allowances for doubt- 
ful debts, for depreciation, for discounts to be taken by customers, 
etc. For instance, it is a well-known fact that customers’ accounts 
are in part frequently uncollectible, and experience has shown the 
advisability of making due allowance for such losses. 


The debits offsetting the credits to operating reserves are to ex- 
pense accounts, and are made when a loss has been incurred through 
a reduction of the value of assets and it is not desired to reduce the 
book valuation of the assets by writing off the proper amount at the 
time, as for example the writing down of the cost of machinery by a 
credit to Allowance for Depreciation instead of to the Machinery 
account itself, or the writing down of the total accounts receivable 
by a credit to Allowance for Doubtful Accounts instead of to Ac- 
counts Receivable, as would be done if specific accounts were defi- 
nitely written off. Such reserves as these are preferably called “allow- 
ances,” in order to lessen the confusion which has arisen from the 
different uses to which the so-called “reserve” accounts are put. 
Some authorities place much stress on this distinction, taking a very 
strong position in favor of the titles “Allowance for Depreciation,” 
“Allowance for Doubtful Accounts,” ete. 


Accrued Items.—Expenses unpaid, the amount of which can 
be determined, as for wages accrued or royalties payable, are some- 
times also entered under the designation “reserve.’”’ Such items are 
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not reserves and, as stated by Kester, this use of the term reserve is 
unfortunate, leading to confusion “both in terminology and in under- 
standing.” 


Why unpaid expenses of any kind should be called reserves for 
expenses when the amount of them is definitely known has never been 
satisfactorily explained; yet the practice is sometimes met. There is some 
excuse in the case of expense items the amount of which cannot be 
definitely determined either from the nature of the item itself or other 
conditions over which the concern has no control. Thus “Reserve for 
Wages” is usually a misnomer, the title “Wages Accrued” showing the 
item correctly; but “Reserve for Taxes,’ while just as true a liability as 
the other item, is sometimes justified on the ground that the latter is only 
an estimate subject to correction when the exact amount is known, 
whereas the former is already definitely known. A better nomenclature 
lists items of this kind, for example, as “Accrued Taxes Estimated.” 4 


Reservation of Surplus Not a Réservation of Assets.—Em- 
phasis should be placed on the fact that the establishment of a 
reserve does not set aside any specific funds or any corporate assets 
which cannot, temporarily or otherwise, be used for any purpose 
which may come up. The creation of the reserve is merely a “safety 
first” measure, appropriating for the purposes set forth a certain 
amount of profit or surplus which might otherwise be declared as 
a dividend. The reservation therefore prevents for the time being the 
distribution of that much:of the surplus. The setting aside and 
possible investment of specific funds for the same purpose is how- 
ever an altogether different matter, the consideration of which, be- 
cause such investment occurs most frequently in the redemption of 
bond issues which is discussed in that connection in an earlier 
chapter.” 

It should always be remembered that the appropriation of Surplus 
does not in any way change its character. It is still surplus—still a 
part of the excess of net assets over the capital stock—and is an item 


in the net worth. 


Analysis of Non-Operating Reserve Accounts.—The entries 
made to a reserve account which is an impounding of surplus will 
be of the following nature: 


1 Kester, Accounting—Theory and Practice, Vol. II, D. 445. 
2See Ch, 66, “Principles of Sinking Fund Accounting. 
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Debit: 


With any deductions necessitated by 
loss or return of moneys credited. 

With transfers or appropriations from 
this reserve for the benefit of some other 
reserve, or back to the general surplus. 

With any amounts of money or other 
assets applied to the purpose for which 
the reserve was created, the corresponding 
credit being to surplus. 


Credit: 


With the amount appropriated out of 
profits at designated periods for the spe- 
cific purpose for which the profits are 
reserved from distribution, the corre- 
sponding debit being made to Surplus or 
to Profit and Loss. 

With all income derived from the de- 
posit or investment of money set aside in 
specific funds. 


With any profit on sales of securities 
‘belonging to a fund for which the reserve 
was established. 


Reserve accounts show credit balances. As the expenditures are 
made for which the reserve was created, the amounts of these ex- 
penditures should be debited to the reserve account and credited to 
Surplus.? 


Secret or Hidden Reserves.—The terms “hidden reserves,” 
“hidden assets,” and “secret reserves” are practically synonymous. 
These terms are familiar to accountants as representing the excess of 
actual net worth of a concern over and above the amount indicated on 
its balance sheet. Such reserves are not peculiar to corporations except 
as big business usually expresses itself through the corporate form. 
They are true reserves, because they represent net worth which, not 
appearing in the Surplus account, is not available for dividends, being 
impounded by methods not used for open impounding. 

Such secret reserves may be created either unintentionally or 
intentionally. Thus depreciation may, in good faith, be written off 
too heavily, thereby creating a secret reserve. Or for some reason, 
the directors may not wish to disclose in a financial statement the 
true status of the company’s condition, and they understate the true 
facts. This may be due to a spirit of conservatism which is per- 
missible in case no one is injured thereby. Sometimes, however, the 
actual net profits for a given year are understated for the purpose of 
lessening the state and federal corporation tax, and perhaps to keep 
both stockholders and competitors in ignorance of the company’s 
actual earnings. 

Following are various acts or omissions which result in the crea- 
tion of secret reserves : 


®See Ch. 67, ‘Entry of Sinking Fund Transactions.” 
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1. Intentionally or inadvertently omitting assets which should 
be included. 

2. Undervaluing assets, intentionally or otherwise. 

. Writing off too much depreciation. 

4. Charging additions and improvements to Repairs or Main- 
tenance account instead of to Plant account. 

5. Creating reserves for bad debts in excess of the amount 
required. 

6. Charging production costs, intentionally or otherwise, to 

_ expense instead of to the manufactured article, thus un- 

dervaluing the cost. 

7. Including fictitious liabilities in the accounts, or over-stating 
actual liabilities. 

8. Making additions or improvements and charging the cost to 
Surplus account, thereby hiding their value. 

g. Neglecting to take into consideration in the accounts natural 
increases in value of real or other property. 

10, Understating values in good years and increasing them in 
lean years as a means of keeping the dividends uniform 
from year to year. 


wW 


The secret reserve may be a commendable creation in case it is 
not carried to excess and provided it is not detrimental to interested 
persons. The spirit of conservatism, to a reasonable extent, is to be 
commended by the accountant rather than criticized. If, however, 
stockholders are kept in ignorance of secret reserves of considerable 
amount, an injustice may result to them in the under-valuation of 
their stock upon the inaccurate balance sheet—inaccurate because it 
does not show the full value of the corporate assets. 


Allowance for Depletion and Exhaustion.—In the ordinary 
commercial undertaking its profits are made on the turnover, and at 
the end of a term of years the investment—save in case of disaster 
—is intact, and presumably the business is far more valuable than 
when it was started. In mining and similar undertakings, however, 
the profit is made from the removal and use or sale of the mineral or 
other asset values, and under ordinary conditions the worth of the 
property becomes steadily less with each ton of ore, or other unit of 
asset value removed, until on its final exhaustion there is left perhaps 
a tract of rough and worthless land of but little further value. In 
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other words, the original investment has for the most part disappeared 
—has been consumed, or realized upon, in the course of operation. 

This gradual working out or liquidation of the original investment 
is characteristic of mining, quarrying, timbering, and other similar 
operations, and, if the conditions are clearly recognized, is not in 
any way objectionable.* Frequently, however, the owners prefer to 
establish a depletion allowance that will preserve the integrity of the 
original investment, so that profits only will be paid the owners 
from current operation. . 

The establishment of such a depletion, exhaustion, or replace- 
ment allowance is a comparatively simple matter. The amount of 
mineral in the mine, or of timber on the tract, is estimated; and a 
certain amount calculated to replace the original investment upon or 
before the exhaustion of the property, is set aside for each ton of 
ore mined, or for each thousand feet of lumber cut. The part of 
the original investment which is thus consumed as each ton of ore is 
removed and sold or as each thousand feet of lumber is cut and dis- 
posed of, is then charged to expense and credited to Allowance for 
Depletion. This is distinctly a valuation or operating reserve, being 
the amount of an expense incurred in making the profit, and is not an 
impounding of profits. Indeed, unless the cost of that part of the 
original investment consumed is charged against profits, these will be 
overstated, 


*For further discussion of this subject see Ch. 100, “Declaration of Dividends.” 


CHAPTER 99 
NATURE OF DIVIDENDS 


What Dividends Are.—In the usual, every-day meaning of the 
term, a dividend is “that portion of its profits which the corporation 
by its directory, sets apart for ratable division among its share- 
holders.” + 

Beyond this, any distribution of corporate assets, whether from 

|profits or from capital, among the stockholders of a corporation in 
proportion to their respective interests is termed a dividend. Thus 
on the reduction of capital stock, or the liquidation of a corporation, 
a distribution of assets among the stockholders of the corporation 
is termed a dividend. And a division of corporate profits among 

“the stockholders of a corporation in proportion to their holdings 
of stock, though made without the formality of a dividend declara- 
tion, is also considered a dividend. 


Dividends Payable from Surplus Profits Only.—Profits from 
the operations of the business are the normal and the usual source 
of corporate dividends. The corporate business is undertaken for 
the purpose of making profits, and until these are made and can be 
withdrawn without detriment to the business, it is obvious that 
ordinarily dividends cannot and should not be paid. Dividends may, 
however, under proper conditions be declared from “paid-in sur- 
plus” ? and from unusual profits as the realized profits from a sale 
-of capital assets.? Beyond this the directors cannot go in the dis- 
tribution of the corporate assets—save in case of liquidation or a 
reduction of capital stock, or when, as discussed later in the chapter, 
corporate property is of a “wasting nature’’—as it is a settled rule, 
even in the absence of any statutory provision, that a corporation may 
not declare dividends that will impair its capital stock, or that will 
render the corporation insolvent.* 

If the directors, in defiance of the ordinary rules of good busi- 

1 Mobile & Ohio ‘Railroad uv. Tennessee, fe D S. 486. 

2 For discussion of paid-in surplus see Ch. 


3 People v. Sohmer, 143 N. J. Supp. 313. 
4 Fletcher, Private Corp., sec. 3658; Collins v. Portland Elect. Power Co:, 7 Fed. (2d) 


221; Liebman v. Auto Strop Co., 241 N. Y. 427. 
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ness, wish to declare a dividend out of profits or surplus really 
needed for the operation or expansion of the business, they may 
do so, that is within their discretion, but beyond this they cannot 
lawfully go—they may not, as stated, declare dividends that will 
impair the stated capital or render the corporation insolvent. In. 
most of the states this is a matter of statutory enactment. 


Surplus and Profits Available for Dividends.—In some of the 
states, as in Ohio, the statutes specifically limit dividends to profits 
arising from the operations of the corporate business. In the 
absence of such a provision or some other statutory prohibition, it 
may be said broadly that from the legal standpoint dividends may 
be declared from any realized profit or from any actual surplus, 
regardless of the origin of such profits or surplus, so long as the 
declaration of such dividends does not impair the stated capital 
of the corporation or endanger its solvency. This is the limit fixed 
by the New York statutes which provide that no dividend shall be 
declared or paid unless the value of the remaining corporate assets 
“shall be at least equal to the aggregate amount of its debts and 
liabilities including capital or capital stock as the case may be.” 5 
Even a surplus created by a reduction of capital stock, while not 
fully available for dividends, as the term is commonly used, is sub- 
ject to ratable division among the stockholders.® 

There must be, as stated, corporate profits or free surplus of 
some kind before corporate dividends may be declared and paid, 
but such surplus or profits need not be current surplus or profits. 
If they are made in one year and allowed to accumulate as surplus 
instead of being paid out in dividends, such accumulations are not 
necessarily lost to the stockholders, but are available for dividends 
in any succeeding year should the profits of that year be insufficient 
for the usual dividend, or should the directors deem it advisable to 
pay out some of these accumulations in the form of a special 
dividend. This is true even though these funds are being used in 
the operations of the business. Thus in a New York case,7 a com- 
pany had made large profits that it had invested in property to 
facilitate and increase its business, to the extent of over $15,000,000. 
This sum, which constituted its surplus, was as stated, invested and 

5 Stock Corp. Law, sec. 58. 

Cc 


g 
® Roberts v. Roberts-Wicks Co., 184 N. Y. ; 
7 Williams v. Western Union Tel. Ces 93 NY. 162. 
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intermingled with the other assets of the company, but the court 
held that it was still within the reach of the directors. They could 
reclaim it for dividend distribution among the stockholders if they 
saw fit. 


Capital and Capital Stock as a Trust Fund.—As already said, 
in the great majority of the states the statutes, either directly or 
indirectly, prohibit dividends that will impair “capital” or “capital 
stock,” i.e., stated capital, and such dividends are illegal under the 
common law in those states in which they are not expressly pro- 
hibited. It is, therefore, a matter of importance to determine just 
what is meant by the terms “capital” and “capital stock,” as used by 
the statutes, and a consideration of the reasons for the prohibition 
of their impairment will help to explain them. It may be said that 
the terms “capital” and “capital stock,” as used in the ‘statutes 
regulating dividends and in this present discussion are synonymous, 
and that “capital” thus used does not mean, as it commonly does, the 
net worth of the corporation.® 

As stated in a preceding chapter,® in almost every state of the 
Union, the stockholders of a corporation, if their stock is paid in 


full, are not liable for the debts of their corporation, and those who 


= 


( 


deal with it must, therefore, look to the corporate capital—the “stated 
capital”—for the security of any credit extended by them to the 
corporation. It is this that has led to the designation of the cor- 
porate capital or capital stock as a trust fund for the benefit of 
creditors, and it is not inequitable that some measure of protection 
should be thrown around this fund. On the contrary it is in the 
‘interests of corporate business that it should. If the stockholders 
or the directors of a corporation could, at will and without notice, 
withdraw the corporate capital and divert it to the personal ad- 
vantage of the stockholders without liability of any kind to corporate 
creditors, there would be no adequate basis for corporate credit and 
business under the corporate form would be seriously affected. 
Accordingly, we find a liability imposed upon stockholders whose 
stock is not full-paid for the amount necessary to make it full-paid, 


“and we find a liability imposed upon directors who permit the pay- 


ment of dividends that impair capital. Surplus may be withdrawn 
at will—capital may not. 


8 For general discussion of capital and capital stock see Ch. 35. 
9Ch. 15, “Liabilities of Stockholders.”’ 
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What Constitutes Capital or Capital Stock.—The capital thus 
protected by law is composed of the amounts contributed, or to be 
contributed, by the stockholders in payment for their stock up to 
an amount sufficient to make this full-paid. Thus the Illinois 
statutes providing against the payment of dividends that will impair 
capital, state that “For the purposes of this section the capital of 
the corporation shall be considered as the aggregate amount paid 
in on its shares of capital stock issued and outstanding.” 1° 

In Michigan “The term ‘capital stock’ shall be construed as 
meaning capital stock as provided for in the articles or amendments 
thereto and shall not include surplus funds or undivided profits.” ™ 
The exclusion of surplus funds and undivided profits obviously 
limits the statutory definition to the par value of the capital stock 
issued and outstanding, or in the case of issued and outstanding no-par 
value stock, to its fixed price, or the proportion of its fixed price 
that is to be allotted to stated capital, all determined in accordance 
with the controlling statutory provisions. To this must be added 
the amounts, if any, that by proper action of the directors have been 
transferred from surplus to stated capital. This is the generally 
understood meaning of capital or capital stock when used in con- 
nection with statutory provisions restrictive of dividends. 


Rule When Capital Is Impaired.—The general rule in this 
country is that before dividends can be properly declared, any im- 
pairment of capital through business losses in previous years or 
through depreciation, must first be made good. In other words, 
dividends must be declared out of “‘surplus.” 1° As it is stated in 
a Missouri case, “dividends can only be properly declared from the 
profits over and above the capital stock and the debts of the com- 
pany.” '* As a precautionary measure, before declaring a dividend 
the directors should examine carefully both the financial condition 
of the company and the statutory provisions regulating the declara- 
tion of dividends in the state of incorporation. 


Rule When Property Is of a Wasting Nature.—An exception 
to the general rule that dividends impairing capital stock may not 
be paid, is found in the case of companies working mines or 


10 Gen. Corp. Act, sec. 23. 
His Ak 1921, Act 84, Part I, Ch. 7, sec. ro. 
"Williams v. Western Union Telegraph Co., 93 N. Y. 162; Roberts v. Roberts-Wicks 


Co. 384 N. ¥. 257. 
18 Shields v. Hobart, 172 Mo. 491, 517. 
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operating under leases, patent rights, etc. Here the corporation is 
organized for the express purpose of working out the property that 
is represented by its capital stock, and the impairment and final 
exhaustion of this property is the very object of the corporate 
operations. As stated in a leading English case, if a company is 
formed “to acquire and work a property of a wasting nature, for 
example, a mine, a quarry, or a patent, the capital expended in 
acquiring the property may be regarded as sunk and gone, and if 
the company retains assets sufficient to pay its debts, it appears to 
me that there is nothing whatever in the Act to prevent any excess 
of money obtained by working the property over the cost of work- 
ing it from being divided amongst the shareholders, and this, in my 
opinion, is true although some portion of the property itself is sold 
and in some sense the capital is thereby diminished.” 14 

The decision in the English case from which the foregoing 
quotation is taken, has been generally followed in this country and 
is regarded as establishing the rule.” It must, however, be noted 
that in this case the assets of the company were ample and there was 
no question of insolvency or charge of indiscretion involved in the 
declaration of dividends that formed the basis of litigation. 

It is also to be noted that under the recent amendment of the 
corporation laws of Delaware the statutes expressly provide that 
in the determination of net profits by a corporation engaged in the 
exploitation of wasting assets, the depletion of such assets “resulting 
from lapse of time or from necessary consumption” need not be 
taken into consideration.® 


Determination of Profits.—The net profits or income of a busi- 
ness are “what shall remain as the clear gains of any business ven- 
ture after deducting the capital invested in the business, the expenses 
incurred in its conduct and the losses sustained in its prosecution.” 17 
Or, as tentatively defined by one of the prominent accountants of this 
country, “the net income of a business is the surplus remaining 
from the earnings after providing for all costs, expenses, and re- 
serves for accrued or probable losses.” 18 

The definition of net profit is simple but its determination in 


14TLee v. Neuchatel Asphalte Co., L. R. 41 Ch. D. 

15 aoate ex rel. U. V. ‘Cooper Co. v. Roberts, 156 N. "y. 585; Excelsior Water-Mining 
Co. v. Pierce, 90 Cal. 131; Fletcher, Priv. Corp., oe 3670. 

16 Rey. Code, Ch. 65, Sec. 34, as amended by L. ee 

17 Park v. Grant Locomotive Works, 40 N. J. 

18 Montgomery, Auditing, Theory and rahe ag ava ee p. 308. 
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practice is sometimes a matter of very great difficulty on account of 


the varying opinions and practice as to the proper charges to profit. 


and loss and capital account. For instance, a difficulty sometimes 
arises, when determining the corporate profits for dividend pur- 
poses, as to what expenditures may properly be charged to capital 
account and what should be charged to current expenses. Thus, if 
a manufacturing concern makes a considerable expenditure for 
repairs to its plant, and this is charged to capital account, the books 
will show a larger net profit for the year than if the item is charged 
to expense account. The matter is one of bookkeeping and the actual 
assets of the company are not affected in either case, but the profits 
legally available for dividends are directly increased or diminished 
according to the account to which the item is debited. 

The question usually arises when the directors are anxious to 
divert every possible penny into dividends. The problem is a diff- 
cult one and its solution will vary with the conditions. “It may be 
safely said that what losses can be properly charged to capital and 
what to income is a matter for business men to determine and it 
is often a matter on which the opinions of honest and competent men 
will differ.” 1 

Similarly difficult problems arise in connection with unrealized 
profits, charges for depreciation, depletion, deferred charges, the 
valuation of intangible assets and so forth. 

In the more conservatively managed corporations any possible 
liability for errors in solving these difficult accounting problems or 
from varying judicial opinions is avoided by the creation and main- 
tenance, before the declaration of dividends, of such thoroughly 
safe and adequate reserves and free surplus that there can be no 
question of the propriety and legality of dividends when they are 
declared. 


Dividends as Affected by Time of Profits—Whether or not 
there were profits from which a dividend might properly be de- 
clared is to be determined as of the time of its declaration. Subse- 
quent losses cannot be given a retroactive effect to make a dividend 
illegal. Thus in California a mining company was formed, property 
acquired, a plant installed and hydraulic mining operations begun. 
The company was successful, profits were earned and a dividend 


19 Gregory v. Patchett, 33 Beav. (N. Y.) sos. 
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paid from these profits. Later, however, land owners below the 
company’s works enjoined the company’s operation because silt 
washed down from the company’s property and damaged their lands. 
A permanent injunction against the company was granted, its capi- 
talized improvements were thereby rendered valueless and the com- 
pany thrown into insolvency. A suit against the directors because 
of their declaration of dividends was decided in favor of the 
directors, the court holding that a dividend legal at the time it was 
made could not be made illegal by a subsequent unforseen decrease 
in values.”° 


_ Equality of Dividends.—Dividends among stockholders of the 
|same class must be pro rata, equal and without discrimination or 
‘preference. This rule is absolute and binding upon the directors. 


When they undertake to declare a dividend, they are bound to make 
it equal and just among all who are interested. They would have no 
right to divide their profits among a few particular friends. Neither 
would they have authority to say that one class of stockholders should 
receive a larger amount of the profits, or a greater dividend than others. 
They are but the agents of the stockholders. The profits belong to the 
stockholders, and they must apportion them fairly and justly, with a 
due regard to the interests of each and all of them. They cannot make 
an unjust discrimination, giving one an advantage over another. If 
they do this, they exceed their powers, and courts have a right to inter- 
pose their authority to prevent it.?! 


The general rule of equality applies, however, only to stock- 
holders of the same class. In the organization of a corporation, or 
later if the proper formalities are observed, different classes of stock 
may be created and these may be given different dividend rights.?* 
Thus, preferred stocks are frequently created with preferential 
dividends that must be paid before other classes of stock receive 
anything at all. The difference is, however, one that was intended 
and one that is clearly set out in the provisions by which the pre- 
ferred stock is created; and, as it is understood and either directly 
or by implication agreed to by every stockholder of the corporation, 
no injustice results. 

As between the members of any one class, however, dividends 
must, as stated, be paid with absolute impartiality. The number 
~~ 20 Excelsior Water & Mining Co. v. Pierce, 90 Cal. 131. 


21 Tuli vy. Atl. Mut. Ins. Co., 45 Barb. (N. Y.) 510, 515. a 
22 See Ch. 38, “Preferences and Limitations of Preferred Stock 
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of shares of stock each holds must determine the amount received 
by him when dividends are paid. The time of payment and the 
method of payment must be the same for all. Some, unless by 
consent or agreement, cannot be paid in casn, while others are paid 
in stock or scrip. All must fare alike.?3 


23 Jones Terre Haute, etc. R. S7 ONS Ys 196+) Staterz: Balt; ete. (Ri “R306, Gul 
(Md.) 363; Getlley v. Crandall & Bodley Co., 153 App. Div. (N. Y.) 697. 
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CHAPTER 100 
DECLARATION OF DIVIDENDS 


Who May Declare Dividends.—The right to declare dividends 
is vested in the board of directors.‘ It is an incident of their general 
power to manage the affairs of the corporation and is recognized, 
either directly or by implication, by the statutes of every state. The 
right is, of course, subject to any provisions of the statutes applicable 
thereto and to any charter or by-law regulations permitted by the 
statutes.” 


Statutory Provisions Affecting Declaration of Dividends.— 
Statutory provisions prohibiting dividends that will impair capital 
stock or that will render the corporation insolvent are, as stated in 
the preceding chapter, found in most of the states. Where there 
is no direct prohibition, the formal requirements for reduction of 
capital stock serve to prevent the declaration of any dividend that 
would amount to a decrease of capital. In many of the states the 
statutes expressly provide that dividends may be declared only 
from profits. Thus in New Jersey, the statutes read as follows: 

“The directors of a corporation shall not make dividends except 
from its surplus, or from the net profits arising from the business 
of such corporation, nor shall it divide, withdraw, or in any way 
pay to the stockholders or any of them any part of the capital 
stock of such corporation, or reduce its capital stock except as 
authorized by law.” 3 

Of somewhat different character is the provision found in the 
Massachusetts statutes, imposing a liability on the directors of .cor- 
porations “for declaring or assenting to a dividend if the corporation 
is, or thereby is rendered, bankrupt or insolvent.” + 

Of a still different character is the provision of the New York 
statutes: “No stock corporation shall declare or pay any dividend 
which shall impair its capital or capital stock, nor while its capital 


1 Burden v. Burden, 159 N. Y. i Kranich v. Bach, 209 App. Div. (N. Y.) 52; 
Liebman v. Auto Strop Co., 241 N. Y. 

2 Collins v. Portland Elect. Power or, 7 Fed. (2d) 221. 

2 Compiled Statutes, sec. 30. 

4Gen. Laws of 1920, Ch. 156, sec. 37. 
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or capital stock is impaired, nor shall any such corporation declare 
or pay any dividend or make any distribution of assets to any of 
its stockholders, whether upon a reduction of the number of its 
shares or of its capital or capital stock, unless the value of its assets 
remaining after the payment of such dividend, or after such dis- 
tribution of assets, as the case may be, shall be at least equal to 
the aggregate amount of its debts and liabilities including capital 
or capital stock as the case may be.” ® 

The statutes given are typical of the various provisions found 
in this country. It is but seldom that the statutes go farther. It 
may, however, be noted that the New Jersey statutes—which were 
followed by North Carolina, New Mexico, and Porto Rico—re- 
quired, until their recent amendment, that unless otherwise provided 
by the charter, or a by-law adopted by a majority of the stockholders, 
the directors of every corporation created under the act, “shall, in 
January in each year, after reserving over and above its capital 
stock paid in, as a working capital for said corporation, such sum 
if any, as shall have been fixed by the stockholders, declare a 
dividend among its stockholders of the whole of its accumulated 
profits exceeding the amount so reserved, and pay the same to such 
stockholders on demand.” ° 

New Jersey, as stated above, has already abolished this require- 
ment. Where it still obtains it is obviously necessary in charter or 
by-laws to restore to the directors the discretion as to dividends 
taken from them by the statutes. 


By-Law Provisions Affecting the Declaration of Dividends. 
—Almost invariably the by-laws of modern corporations provide for 
and regulate the declaration of dividends. In some cases they pro- 
vide that a specified amount shall be reserved in surplus before any 
dividends may be declared. In other cases they specify that, after 
the reservation of a designated surplus, any remaining profits shall 
be declared as dividends. Occasionally the matter is reversed, the 
by-laws requiring that dividends to a specified amount shall be 
declared before any profits may be reserved as surplus. Such a 
by-law provision is, as a rule, obviously undesirable, compelling the 
declaration of dividends regardless of the business conditions that 
should control. 


5 Stock Corp. Law, sec. 58. 
6 Comp. Stat., sec. 47, uineil amended by L. 1926, Ch. 318, sec. 14. 
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In the smaller corporations the by-laws regulating dividends 
are usually general in their provisions, merely restating the com- 
mon or statutory law on the subject, as in the following extract: 


Dividends shall be declared only from the surplus profits at such 
times as the Board shall direct, and no dividend shall be declared that 
will impair the capital of the Company. 


Under this by-law the directors have wide discretion, and pro- 
vided no statutory provisions conflict, may reserve any profits they 
please for surplus or working capital, or may declare any legally 
available profits as dividends, and so long as the exercise of their 
discretion is honest, can be neither restrained nor compelled. 

The larger corporations usually go much farther into the matter 
of dividend declarations. Thus the by-laws of the United States 
Steel Corporation? provide as follows: 


The Board of Directors may declare dividends from the surplus or 
from the net profits of the Company. 

The dates for the declaration of dividends upon the preferred stock 
and upon the common stock of the Company shall be the days by these 
By-laws fixed for the regular monthly meetings of the Board of Directors 
in the months of April, July, October, and January in each year, on 
which days the Board of Directors in its discretion shall declare what, 
if any, dividends shall be declared upon the preferred stock and the com- 
mon stock, or either of such stocks. 

The dividends upon the preferred stock, if declared, severally and 
respectively, shall be payable quarterly upon the thirtieth day of May, of 
August, of Noyember, and the last day of February in each year. 

The dividends upon the common stock, if declared, severally and re- 
spectively, shall be payable quarterly on the thirtieth day of June, of 
September, of December, and of March in each year. 


Declaring a Dividend.—Before the date fixed for the declara- 
tion of dividends, or if no such date is fixed, at the time a dividend 
is contemplated, the treasurer is usually called upon for a statement 
showing the corporate profits available for dividend purposes. If, 
however, the corporation has ample surplus profits and has been 
paying dividends regularly, or if the business is so prosperous as 
obviously to justify the proposed dividend, no special statement 1s 
required, the directors relying upon the conditions shown by the 
statements of the preceding period, and declaring the dividend as a 
matter of course. 


7 Art. ViI,-sec. 5- 
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When the fact and the amount of the dividend have been 
decided upon, a formal resolution declaring it is adopted by the 
directors. This resolution usually fixes specifically the amount of 
the dividend and states to whom and when it shall be paid. The 
amount is frequently expressed as a percentage upon the par value 
of the stock, though also frequently—and in the case of no-par value 
stock, necessarily—as a fixed amount per share. The recipients of 
dividends must, of course, be stockholders of the company, but are 
usually stockholders of a specified future date, and the time of pay- 
ment is usually fixed at a still later future date. 

Thus, in the second week of May 1927, the Reading Company 
declared a quarterly dividend of 1% payable June 9 to stockholders 
of record of May 23. At about the same time the Union Pacific 
Railroad Co. declared a quarterly dividend of $2.50 a share, payable 
July 1 to stockholders of record of June 1. 

The directors have full power to declare a dividend payable at 
any reasonable future date they may deem advisable.8 They can 
not, however, antedate it. Thus the directors could not January 10, 
1927, declare a dividend payable to stockholders of record, on the 
15th day of the preceding December.® The power to do so would, 
it is obvious, open a wide door for injustice and fraud. 

In declaring dividends the directors must, of course, comply 
with any requirements of the statutes, charter, or by-laws. Where, 
however, the statutes, as was formerly the case in New Jersey, 
designate a time or a date for the declaration of dividends unless 
otherwise prescribed by charter or by-laws, it has been held that this 
is merely “to safeguard the rights of the stockholders” and “does 
not invalidate dividends declared at other times, provided they be 
declared out of the actual profits.” 1° 


Effect of Declaration of Dividends——When a dividend is once 
legally declared, it becomes a debt of the corporation to its stock- 
holders and stands on a parity with its other debts. Should the 
corporation become insolvent before the dividend is paid, the stock- 
holders take their place among the other creditors of the corpora- 
tion and may enforce their claims as would any of these others. 
“A dividend divides the property which belongs to the corporation 


§ Richter & Co. v. Light, 97 Conn. 364. 
® Jones v. Terre Haute & Richmond R. R., 57 N. Y. 196. 
1 Breslin v. Fries-Breslin Co., 70 N. J. L. 274, 286. 
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into that which the corporation retains and that which the corpora- 
‘ tion agrees to pay to the stockholders, and which it is thereby bound 
to pay. That which one person is bound to pay to another is a 
debt.”),11 

Further than this, if the money to pay a declared dividend is set 
aside in a separate fund for the purpose, even though merely placed 
on deposit, it has been held that this particular fund becomes the 
absolute property of the stockholders—a trust fund held by the 
corporation for their benefit, and, provided only that the dividend 
is legal and the. fund is set aside in good faith, such fund cannot 
be reclaimed by the corporation nor is it liable for the corporate 
debts.1” However, “simply declaring a dividend does not create a 
trust fund. To create such a fund, some specific sum of money 
must be set apart for the purpose of paying the dividend. Until 
this is done, the relation of the corporation to its stockholders in 
respect to dividends is that of debtor and creditor.’ 

As a declared dividend is a debt due from the corporation to the 
stockholder, any real existing indebtedness of the stockholder to the 
corporation may be set off against the dividend and be deducted 
from it, provided the debt is actually due at the time the dividend 
is payable. Accordingly the corporation has full power to apply 
dividends in payment of subscriptions due on its stock from the 
stockholders. 

It may be noted, however, that a contract between the corpora- 
tion and a subscriber to its stock that his subscription shall be paid 
by and be a claim against dividends only is absolutely invalid both 
as against the corporation and against corporate creditors. Under 
such an agreement any credits of declared dividends actually made 
would be held a valid payment, but in case of the insolvency of 
the corporation before the stock was full-paid, the stockholder could 
be called upon to pay in cash all amounts still due on his sub- 


scription, regardless of the agreement.” 


Rescission of Dividends.—A dividend does not become irre- 
vocable until notice of the resolution declaring it has been given, or 


11 . Bi h Co., 236 Fed. 454, 458. 

au Petes dob) Firsts Nate BI, 47 Kans. 406; in re Interborough Consol. Corp., 288 
Fed. 334. 

13 Hunt v. O’Shea, 69 N. H. 600. 

u Kenton, etc. Co. v. McAlpin, 5 Fed. 737. 

15 Hawkins v. Investment Co., 38 Ore. 544. 
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the fact that it has been adopted has become known. If the directors 


have voted the dividend but the fact has not been made public in’ 


any way, and no fund has been set apart for the payment, the action 
may be rescinded.1® 

Also, under some circumstances a formally declared dividend 
may be revoked. Thus, should the board declare a dividend in 
defiance of, or in ignorance of facts that make it illegal, the action 
of the board may be rescinded at any time before payment of the 
dividend has actually been made.?* 

A declared dividend might, of course, be revoked at any time 
before its payment if all the stockholders agreed. Once, however, 
a dividend is legally declared and the fact made known, it cannot be 
rescinded, save with the stockholders’ consent.1§ 


Compelling Declaration of Dividends.—The declaration ‘of 
dividends rests entirely in the discretion of the board of directors 
unless otherwise provided by statutes, charter, or by-laws, and there 
must be actual bad faith or a clear failure or abuse of their dis- 
cretion to justify the intervention of the courts.!® It is, therefore, 
but seldom that the stockholders can compel the directors against 
their judgment to declare a dividend, even though large reservations 
of profits are being made for working capital or as a surplus fund 
for future contingencies. “When a corporation has a_ surplus, 
whether a dividend shall be made, and if made, how much it shall 


be, and when and where it shall be payable, rests in the fair and 


honest discretion of the directors uncontrollable by the courts.” 2° 
“The courts have, no doubt, in many cases overruled directors 
who proposed to pay dividends, but I am not aware of any case in 
which the court has compelled them to pay when they have expressed 
their opinion that the state of the accounts did not admit of any 
such payment.” *1 
“Tt takes a very strong case to induce a court to order directors 


16 Ford v, Easthampton Rubber Thread Co., 158 Mass. 84. 
7 Marquand v. Federal Steel Co., 95 Fed. 725. 
eas Rirag v. Biograph Co., 236 Fed. 454; in re Interborough Consol. Corp., 285 
18 Gibbons v. Mahon, 136 U. S. 549; New York, etc. R. R. v. Nickal 
296; Wabash Ry. Co. v. Am. Refrig. Trans. Co., 7 Fed. (2d) Bice murdok ea oracle 
Re sy . 287; Liebman v. Auto Strop Co., 241 N. Y. 427; Kranich v, Bach, 209 App. Div. 
ESE : 
20 Williams v. W. U. Tel. Co., 93 N. Y. 162, 191. 
*1 Bond v, Barrow, etc. Co., 86 Law Times Rep. 10, 15. 
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to declare a dividend. A court has no jurisdiction to do so unless 
fraud or a breach of trust is involved.” 2? 

The mere fact that a corporation has undivided profits, even 
though the amount be large and perhaps excessive is not in itself 
sufficient to justify the intervention of the courts on behalf of the 
stockholders. The directors are in a better position than are the 
stockholders. to judge of and provide for the needs of the cor- 
poration, both present and future, and their judgment cannot 
ordinarily be questioned. It must, therefore, be a “very strong case” 
indeed to induce the courts to intervene. “Courts of equity will 
not interfere in the management of the directors unless it is clearly 
made to appear that they are guilty of fraud or misappropriation of 
the corporate funds, or refuse to declare a dividend when the cor- 
poration has a surplus of net profits which it can, without detriment 
to its business, divide among its stockholders, and when a refusal 
to do so would amount to such an abuse of discretion as would 
constitute a fraud, or breach of that good faith which they are bound 
to exercise towards the stockholders.” 78 

There is, however, a point, remote though it may be, at which 
the courts will interfere to prevent undue or improper retention 
of profits. ‘The directors must act in good faith. If they fail to 
do so, and it clearly appears that they have accumulated earnings 
not required in the prosecution of the business, which they withhold 
from the stockholders for illegitimate purposes, a court of equity 
may interfere and compel a distribution of such earnings.” ** 


An Instance of “Compelled” Dividends.—It is comparatively 
seldom that suits to compel the declaration of dividends are success- 
ful. The courts are reluctant to interfere and, as stated above, will 
not do so unless it is obviously justified and necessary. An inter- 
esting and unique case, decided in favor of the stockholders was ) 
that of Dodge v. Ford Motor Company.?® Here certain stock- 
holders brought suit to compel the directors of the Ford Motor 
Company to pay out a part of its huge surplus in dividends instead 
of devoting them to the more altruistic plans and ideals of the 
founder of the business. 

‘My ambition,” said Mr. Ford, “is to employ still more men, to 


22 Staats v. Biograph Co., 236 Fed. 454, 

23 Hunter. v. Roberts, Throp & Co., 83 Mich: oe 71. 
24 Matter of Rogers, 161 N. Y. 108, 113. 

2% 204 Mich. 459. 
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spread the benefits of this industrial system to the greatest possible 
number, to help them build up their lives and their homes. To do 
this we are putting the greatest share of our profits back in the 
business.” The court said: “It is not within the lawful powers 
of a board of directors to shape and conduct the affairs of a cor- 
poration for the merely incidental benefit of shareholders, and for 
the primary purpose of benefiting others, and no one will contend 
that, if the avowed purpose of the directors was to sacrifice the 
interest of shareholders, it would not be the duty of the courts to 
interfere.” 

It appeared that with undivided profits of almost $60,000,000 
the company had paid 60% in dividends, or $1,200,000 on its 
capitalization of $2,000,000, leaving some $58,000,000 to be held 
or disposed of. The decree of the lower court required the directors 
to declare an additional dividend of over $19,000,000, a decree that 
was unanimously affirmed when the case was brought before it, by 
the highest court of Michigan. 


Dividend Right of Preferred Stockholders.—Cases some- 
times arise, however, when a refusal to declare dividends, even where 
apparently reasonable on its face, is inequitable because of the con- 
ditions. For instance, the conditions under which preferred stock 
is issued, sometimes provide for non-cumulative dividends which, if 
not declared in any year, are lost to the preferred stock entirely. 
It is obvious, then, that if profits exist from which the dividends 
might be paid but the directors, instead of declaring these dividends, 
carry them over in surplus until the following year, the preferred 
stock has been deprived of a dividend that properly belonged to it, 
and this to the distinct advantage of the holders of common stock. 

In cases of this kind the courts are much less reluctant to act 
and will usually compel payments of the preferred stock dividend 
for any year, if satisfactory proof is produced that profits exist 
sufficient for the purpose that can be used without injury to the 
corporation. The proof must be clear that the dividend is withheld 
wrongfully and to the injury of the preferred stock, but when that 
is shown the dividend will be compelled.?® 

In late years the courts have gone farther than this. In the 
absence in the provisions creating preferred stock of a specific state- 


°6 Wilson v. American Ice Co., 206 Fed. 736. 
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ment that the passing of the preferred stock dividend in any year 
meant its loss to the holders of preferred stock, they have held 
that profits earned in any year from which dividends on the 
so-called non-cumulative preferred stock might have been paid but 
were not paid, belong to the amount of the dividend to the pre- 
ferred stockholders. Accordingly, such profits must be paid to them 
in spite of the non-cumulative character of their stock before any 
dividends may be paid on the common stock—in other words, if the 
preferred dividend of any year is earned it belonged to the preferred 
stock, and if not declared in that year is not lost to the holders of » 
the preferred stock but cumulates until it is paid.?7 

When dividends on preferred stock are guaranteed—that is 
where the corporation in the creative provisions undertakes that 
preferred dividends shall be paid each year at the times and to the 
amount stated, if any funds exist from which such dividends may be 
paid, the status of the preferred stockholder is greatly strengthened 
and he can then compel the declaration of dividends upon his stock 
in accordance with the terms of the creating clause. ‘The language 
of the contract may be such as to impose an imperative duty upon 
the directors to pay a dividend to the preferred stockholders when- 
ever in any year there are net profits available for that purpose.” 7° 
There must, however, be net profits or available surplus sufficient 
to pay preferred dividends—to the declared amount—hefore they are 
declared, and preferred stockholders are not entitled to receive 
dividends until these dividends have been declared.”° 


Declaration of Illegal Dividends.—The declaration of an il- 
legal dividend or the payment of an illegal dividend already declared 
may be enjoined and stopped by proper action of the stockholders. 
Illegal dividends may be of three kinds: (1) those declared in dis- 
regard of the rights of some of the stockholders; (2) those declared 
in violation of charter or by-law provisions of the particular cor- 
poration; and (3) those which either impair the capital stock or 
threaten the solvency of the corporation. 

t. Dividends that are unequal among stockholders of the same 
class are, as stated in the preceding chapter, absolutely in disregard of 


27 See Ch. 38, ‘‘Preferences and age es of Preferred Stock.” 


28 Fletcher, Private Corp., sec. 37 
29 Collins v. Portland Elect. Coe oe y Fed. (2d) 221. 
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the rights of the stockholders discriminated against—so much so, that 
cases directly involving the principle but seldom arise. When in- 
equalities are attempted, it is usually by means of diversions of the 
profits, such as payment of excessive salaries, or unnecessary expen- 
ditures to the advantage of certain favored stockholders. An instance 
in disregard of the rights of stockholders is, however, sometimes 
found when the directors declare dividends on common stock, while 
cumulative dividends due on preferred stock have not been paid. 
In such case the courts compel a readjustment of the dividends. 

2. Dividends declared in violation of charter or by-law provisions 
may be perfectly proper in themselves, but illegal merely because 
of their prohibition. Thus, the charter or the by-laws may provide 
that no dividend shall be declared until after surplus funds have been 
accumulated to some specified. amount. Then, if dividends are 
declared before this surplus has been reserved, they are illegal and 
payment may be enjoined by proper action of the stockholders. 

3. Dividends that. impair the capital stock or that endanger the. 
solvency of the corporation are the most common form of illegal 
dividends. In cases of this kind it is to some extent a matter of 
bookkeeping and judgment as to whether a dividend is such as to 
impair the capital stock or to render the company insolvent. If, 
the directors declare a dividend in good faith, after a proper inves- 
tigation of the financial condition of the company, the courts are 
slow to interfere. 

An illegal dividend, as stated earlier in the chapter, may be 
rescinded by the directors at any time before its payment. When 
illegal dividends are declared and payment attempted, the matter 
comes within the jurisdiction of a court of equity, and any stock- 
holder may bring suit therein to enjoin the payment of a dividend 
believed by him to be illegal. 


Directors’ Liability for Illegal Dividends.—As stated, the dec- 
laration of dividends when there are no profits or surplus available 
for dividends is contrary to law, and therefore usually involves a 
personal liability for the directors of a corporation who wilfully do 
so.2° In some states such illegal dividend involves a criminal 
liability as well. 


8” Cook on Corp., (8th ed.), sec. ; Fricke v. ie > 
v. Shelton, 286 Pa. St. 226. 550; Pricke gh Magemtcicns( $3) Inds Ap. 1rd03Cothran 
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In most of the states a liability is imposed upon the directors 
by statute for any violation of the laws regulating dividends. In 
some cases directors so offending are made liable for any and all 
debts of the corporation incurred during their term of office. In 
other cases they are liable only for the amount actually paid out in 
these illegal dividends. In some states they are not only held liable 
for the corporate debts, or for restitution in case of dividends illegally 
declared, but are also guilty of a misdemeanor punishable by fine 
and imprisonment. 

Under the statutes of some of the states, the directors are liable 
for illegal dividends though they act in good faith. Thus in a case 
arising in Oregon it was stated that the law clearly presumes that 
the director is bound to know the condition of his corporation, and 
to know whether dividends may properly be paid; and his failure to 
acquire such knowledge neither excuses him nor releases him from 
liability.*1 In most of the states directors are liable only when they 
act in bad faith or are clearly guilty of negligence. 

Also in some of the states a director not voting and not approving 
an unlawful dividend, though present when the dividend is declared, 
is not liable therefor. In other states, if present when an illegal 
dividend is declared, a dissenting director can escape liability only 
by expressing his disapproval in some prescribed manner, as by 
having his dissent entered on the minutes. 

If the directors of a corporation declared and paid a dividend 
in violation of its charter or by-law provisions, they would undoubt- 
edly be held liable for any resulting damage to the corporation. 


Stockholders’ Liability for Illegal Dividends.—When divi- 
dends are declared that impair the capital stock or render the cor- 
poration insolvent, they not only subject the directors to liabilities 
and in some cases penalties, but such illegal dividends may ordinarily 
be recovered from the stockholders to whom they were paid. Thus, 
“as against dissenting stockholders and as against corporate creditors 
a dividend can be lawfully declared only when sufficient net profits 
have been earned to pay that dividend. Hence the rule has been 
firmly established that, where dividends are paid in whole or in part 
out of the capital stock, corporate creditors being such when the 


81 Patterson v- Thomvson, 86 Fed. 85, 87. 
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dividend was declared, or becoming such at any subsequent time, 
may to the extent of their claims, if such claims are not otherwise 
paid, compel the stockholders to whom the dividend has been paid 
to refund whatever portion of the dividend was taken out of the 
capital stock.” 3? ; 


82 Cook on Corp. (8th ed.), 548. 


CHAPTER 101 
PAYMENT OF DIVIDENDS 


Preliminary to Payment.—The usual and proper method of 
declaring a dividend is by formal resolution of the board of directors. 
If the treasurer is a member of the board or is present at the board 
meeting, the passage of the resolution declaring the dividend is 
undoubtedly sufficient notice to him of the fact, and he is then au- 
thorized to carry the resolution into effect. 

If the treasurer is not present at the board meeting, a verbal 
statement made to him by a member of the board or by the secretary 
of the company is a common, but, in itself, hardly sufficient notice 
of the board’s action. A personal reference to the resolution entered 
in the secretary’s minutes is better, and though informal is sufficient. 
Written notice from the secretary of the passage of the resolution, 
with a copy of the resolution itself incorporated, is more formal 
and may, if he chooses, be demanded by the treasurer. So soon as 
the treasurer has authoritative notice of the resolution, no matter 
how his knowledge is derived, he may proceed at once to the pay- 
ment of the dividend in accordance with its terms. 

The resolution declaring a dividend formerly provided—and very 
occasionally does at the present time—for the closing of the stock 
books to transfers of stock for a certain period before the dividend 
day, i.e., the day when the dividend is to be paid. Instead of closing 
the transfer books, the present-day resolution declaring a dividend 
usually provides that the dividend shall be payable to stockholders 
of record of a specified future date, as for instance, “to stockholders 
of record at the close of business on July 20, 1927.” This answers 
every purpose that a closing of the transfer book would and does 
not interfere with transfers. 


Form of Dividend Payment.—Dividends are usually paid in 
cash, and unless otherwise stated, cash payment is always understood. 
Dividends may, however, be declared from existing surplus regard- 
less of its form. The surplus may be in cash and then it may, in 
the form of a dividend, be divided in cash; it may be in property, 
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and if the property is so situated, or of such a nature, that a 
division among the stockholders is practicable, a dividend in property 
may be declared, and be distributed among the stockholders. Also, 
if the profits are not in the form of cash and not in a form to be 
distributed directly as property among the stockholders, the property 
may be sold for cash, or be used as a basis for a loan of cash to be 
used in payment of dividends; or scrip, bonds, or stock might be 
issued against it as dividends.? 


Dividends Paid in Cash.—The simplest form of dividends are 
those paid in cash. Such dividends are usually declared and paid 
from cash on hand. If, however, profits exist but the cash on hand 
is not sufficient to pay the dividend justified by these profits, or in 
other words, the profits are represented by property, the directors 
may, as stated earlier in the chapter, borrow on the security of this 
property or on the general credit of the corporation and pay divi- 
dends from the cash thus obtained.? Or they may sell such portions 
of the corporate property as may be necessary and use the proceeds 
for the cash payment of dividends. Or they may, under proper 
conditions, issue securities, sell these and thus secure cash for the 
payment of dividends. The one essential is that profits exist from 
which dividends may be paid. Given this and the rest is merely 
a question of so arranging or adjusting the corporate finances that 
the cash required for dividends may be secured. 


Dividends Not Paid in Cash.—If corporate profits available for 
dividends have been invested in property and the directors do not 
care to sell or encumber this property, or if cash is on hand but they 
wish to reserve it for the use of the corporation, dividends may, as 
intimated above, be declared in several different forms: 


1. If the property is in such shape as to permit, it may itself 
be distributed as a property dividend. 

2. The capital stock may be increased and a stock dividend be 
declared and paid from this increased stock. Or any un- 
issued or treasury stock available at the time may be used 
for the purpose. 


1Venner v. Southern Pacific Co., 279 Fed. 832; Liebman v. “Auto Str Cc 
N. Y. 427; Gilbert Paper Co. v. Prankard .- Div \ iocwent enue 
BY 420, Gib yore, CG) rankard, 204 App. Div. (N. Y.) 83; Cox v. Leahy, 
2Cox v. Leahy, 209 App. Div. (N. Y.) 313. 
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3. Bonds may be issued and distributed as dividends, or any 
bonds on hand that might be sold may be used for the 
purpose. 

4. Scrip may be issued against the profits and the scrip be 
distributed as dividends. 


Dividends in any of these different forms, if issued under proper 
conditions, are held to be legal and are sustained by the courts.? 

In the case of dividends paid in other forms than cash, the same 
general rules apply as to cash dividends. They must be paid from 
profits, there must be an equality among the stockholders, and the 
proportionate amount, the time of payment, and the form in which 
the dividend is paid must be the same for all. 

It may be noted that preferred stockholders share, in relation 
to holders of common stock, in dividends paid in other forms than 
cash exactly as they would if the dividends were paid in cash.4 It 
may be noted, however, that where a stock dividend is declared it 
has been held that this may be distributed to the holders of common 
stock in the form of common stock and to the holders of preferred 
stock in the form of preferred stock. 


Stock Dividends.—In some states, stock dividends are expressly 
authorized by statute. In other states, constitutional or statutory 
provisions prohibit such dividends. Thus in Massachusetts and New 
Hampshire, telegraph, telephone, railroad and some other classes of 
public service corporations are forbidden to issue stock or scrip divi- 
dends. Even in such states the prohibition is of but little practical 
avail. In Massachusetts, for instance, it has been held that the sale 
of stock to provide money for betterments while cash on hand is 
distributed as dividends is not in violation of the statute.® 

In most of the states, however, no such restriction exists and 
stock dividends are common, and under proper conditions are not 
legally objectionable. If the directors wish to retain the corporate 
profits to increase the, capital of the corporation, “it becomes imma- 
terial whether such increase is made by awarding the stock to stock- 


3 Williams v. W. U. Tel. Co., 93 N. Y. 162; Soehnlein. v, Soehnlein, 146 Wis. 330; 
Liebman v. Auto Strop Co., 241 N. Y. 427; Gilbert Paper Co. v. Prankard, 204 App. 
Dive CNY) Ose ; 

ee AER a. Chicaes, etc. Ry. Co., 51 Barb. (N. Y.) 378; Gordon v. Richmond, etc. 
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go6 CORPORATION PROCEDURE [Ch. ror 


holders as dividends in lieu of money, retaining the money for the 
purposes of the company, or by paying the stockholders the divi- 
dends in cash from the earnings of the company and selling the stock 
in the market to raise money for the use of the corporation.” * Or 
as stated in a later case: “So long as every dollar of stock issued 
by a corporation is represented by a dollar of property, no harm can 
result to individuals or the public from distributing the stock to 
stockholders . . . All that can be required in any case is that there 
shall be an actual capital in property representing the amount of 
share capital issued.” § 

There must, of course, be surplus profits against which the stock 
dividend is issued. But given this, the stock dividend is legally un- 
objectionable. It is not, in fact, a true dividend, for it neither de- 
creases the assets of the corporation nor increases the assets of those 
who receive it. As to the corporation, it merely converts surplus into 
capital. As to the stockholder, it reduces the amount of surplus avail- 
able for dividends, and at the same time changes the form of his 
investment by increasing his number of shares, this diminishing the 
book value of each share, but leaving the aggregate value of all his 
stock substantially the same.® As to third parties, it increases the 
amount of stated capital, i.e., the “trust fund” for the protection of 
corporate creditors. 

A “stock dividend” shows that the company’s accumulated profits 
have been capitalized, instead of distributed to the stockholders or 
retained as surplus available for distribution in money or in kind 
should opportunity offer. Far from being a realization of profits 
for the stockholder, it tends rather to postpone such realization, as 
the fund represented by the new stock has been transferred from 
surplus to capital, and is no longer available for actual distribution.?° 

Stock dividends of this nature, which are merely a capitalization 
of surplus profits, are not distributions of profit and, as held by the 
Supreme Court of the United States, are not taxable as income. 
As stated by Justice Pitney: 11 “Thus from every point of view, we 
are brought irresistibly to the conclusion that neither under the Six- 
teenth Amendment nor otherwise has Congress power to tax without 


7 Howell v. Chicago, ete. Ry. es Mae Barb. (N. Y.) 378, 380. 


8 Williams v. W. U. Tel. Co., Yo 162, 190; Ro Barcl. 

© Terry v. Eagle Lock Co., 47 oh I4!. : . ‘ ea a oh a 
10 Kisner v. Macomber, 252 U.S. 189, 2r1 
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apportionment, a true stock dividend made lawfully and in good faith, 
or the accumulated profits behind it, as income of the stockholder.” 

It is to be noted, however, that where a corporation purchases 
the stock of another corporation out of its surplus earnings and later 
distributes such shares of stock among its stockholders as a dividend, 
such dividend is not a “‘stock dividend,” but is a distribution of profits 
and to be so considered.!? 

A stock dividend issued against actual corporate surplus of at 
least equal amount is held to be full-paid, but if not so issued in good 
faith, is not full-paid.¥8 

It will be observed that a stock dividend of the kind here con- 
sidered issued against surplus is entirely different from the stock 
distributions arising froni “stock-watering,” in which the new stock 
does not represent surplus or “any adequate property but is merely a 
dilution of the existing capital and is illegal and objectionable. 


Effect of Stock Dividend.—A payment of dividends in any of 
the forms mentioned, save in stock, results in a decrease of the cor- 
porate net worth. In the case of cash or securities held in the treas- 
ury of the corporation, it results in a decrease in net worth through 
an actual reduction of the corporate assets. When the dividend is 
paid in scrip, bonds or notes of the corporation, the corporate assets 
are not reduced but its liabilities are increased, the final result being, 
as stated before, a decrease of the corporate net worth. 

In this the stock dividend—which is not a true dividend—differs 
from the dividend paid in cash, property, or promises to pay. It 
does not diminish the corporate assets or necessarily affect them in 
any way. When paid in stock not theretofore issued it is, as stated, 
merely a capitalization of surplus—it has not drawn upon the assets 
of the corporation. What it has done is to transfer the amount of the 
stock dividend from surplus, where it was available for dividends, to 
capital where it is no longer available for this purpose and so far it is 
apparently against the interests of the individual stockholder who is 
anxious for cash dividends. 

It may be noted that, while a stock dividend cannot from its 
nature diminish corporate assets, it may result in increased asset 
values for the individual, his old stock decreasing but little in value 


122U. S. v. Phellis, 257 U. S. 156; Cullinan v. Walker, 262 U. S. 134; Gray wv. 
Hemenway, 223 Mass. 293; Union, etc. Trust Co. v. Taintor, 85 Conn. 452. 
18 Shaw v. Gilbert, 111 Wis. 165. 
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and the new shares selling for the same price as the old. This is 
because market quotations and book values rarely coincide, other 
powerful factors helping to make the market price. One very impor- 
tant such factor is the dividend rate. It is seldom on the declara- 
tion of stock dividends that the dividend rate of a stock is proportion- 
ately cut, and not often that it is cut at all, and the practical result 
is an actual increase in the amount disbursed as dividends. That is, 
if a 50% stock dividend is declared, the holder of two shares of 
stock will, when the dividend is paid, have three shares of stock. 
And if the stock has been paying a dividend of $5 a share, and this 
is continued after the distribution of the stock dividend, the owner 
of the three shares will receive $15 in dividends where before he. 
received but $10. In practice when a sdund company declares a 
stock dividend, and the dividend rate’on the increased stock is not 
cut, the price per share of the increased stock will drop but little, 
and the market value of the individual’s stock holding will be pro- 
portionately greater. 


Stock Dividends of No-Par Value Shares—The nature and 
effect of a stock dividend of no-par value shares would depend 
entirely upon the conditions. The legal aspects of such dividends 
have not yet been passed upon by the courts. It may, however, be 
said that the amount of the stated capital of a corporation is not 
necessarily increased upon the payment of such a stock dividend and 
if there is no increase in stated capital, the dividend of no-par value 
shares merely means that the stockholders have a larger number of 
shares of proportionately smaller value, the total value of their 
holdings not having been increased. If, however, the directors trans- 
fer, as they presumably would do, the fair value of the dividend 
stock from surplus to stated capital on the declaration of a dividend 
payable in no-par value stock, the result would be a capitalization of 
surplus as in the case of a dividend paid in par-value stock. 


Dividends Paid in Bonds.—Corporate bonds might take the 
place of cash in payment of dividends at the discretion of the di- 
rectors, provided only that they are issued against actual profits. 
Obviously when the company has profits available for dividends, it 
may take these profits for the corporate purpose and issue bonds 
to the amount of the profits so diverted and sell these bonds and 
use the money to pay a cash dividend, or issue the bonds direct: 
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to the stockholders in the form of a dividend. The only. require- 
ment is that there be corporate profits actually existing to justify 
the issuance of the bonds as dividends, or the distribution of the 
proceeds as dividends if the bonds are sold. 

From the practical standpoint it must, however, be observed 
that bonds carry interest that becomes a fixed charge against the 
company and must be paid thereafter whether profits are made or 
not. Also the bond itself is an absolute obligation of the company’ 
that must be paid at maturity. These features, which do not exist 
in the case of stock, must be taken into account when the use of 
bonds for dividend purposes is under consideration. It is but sel- 
dom that bonds of the company itself are used for the purpose. 


Dividends Paid in Scrip.—The favorite method of paying divi- 
dends when profits exist but neither cash nor stock is available or 
expedient, is by means of scrip. This is practically a deferred 
dividend, scrip being a certificate stating that the owner or holder 
is entitled to certain rights or privileges specified in the certificate— 
usually a certain amount of cash payable at some fixed future date. 
In the issue of scrip dividends, the same rule obtains as in the case 
of any other dividends. Profits must exist as a basis for their 
issue. 

Usually scrip represents existing property not in the form of 
money, but which may be realized at some future date and the 
money so secured be used to pay off this scrip. Or there may be no 
intention that the corporate property shall be realized upon, the 
expectation being that at the time the scrip becomes due, cash will 
be on hand for its payment without regard to whether the property 
in question is sold or not. 

Sometimes, however, scrip represents a direct reservation of 
cash, as in a case where the cash is available for dividends, but the 
directors determine that this cash can be used more advantageously 
in the improvement of the corporation’s plant or equipment or for 
other purposes of the business. It is, of course, within the discretion 
of the directors in such case whether a scrip dividend he declared, 
or, no dividend being declared, the earnings be held merely as surplus 
profits. The effect of the issuance of a scrip dividend is to increase 
the indebtedness of the corporation by the amount of the dividend." 


14 Billingham v. Gleason Mfg. Co., ror App. Div. (N. Y.) 476, pid, sesseNiiy. 5713 
Bankers’ Trust Co. v. Dietz Co., 157 App. Div. (N. Y.) 594. 
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The payment date on scrip may be made absolute, or it may be 
made contingent, as where it is provided that scrip be payable as 
soon as the company accumulates sufficient surplus funds for the 
purpose, or when specific property upon which the scrip is based shall 
be sold, or it may be made “at the pleasure of the Company.” In 
the latter case it has been held that the dividend must be paid within 
a reasonable time.’ 

Scrip is issued in many different forms. Sometimes the certifi- 
cates are convertible, being exchangeable at a certain time for stock 
or bonds of the company on demand of the holder. At times scrip 
certificates entitle the holders to interest or to dividends as would 
stock to the same value. 

Scrip certificates, though issued as a dividend and in lieu of 
certain property in the possession of the corporation, do not vest the 
ownership of that property in the holders of the certificates. They 
give the holder a claim against the corporation—not the absolute 
claim which the ordinary declared dividend gives, but a conditional 
claim dependent upon the terms of the scrip certificate. 

Provided only that the principal and any interest to be paid on 
corporate scrip are either represented by corporate profits actually 
on hand or are payable only from future profits, or profits for such 
payments actually exist at the time or will exist when the demands 
fall due, the scrip dividend is legitimate and is upheld by the courts.'° 


Dividends Paid in Property of Other Kinds.—Dividends may, 
as discussed above, be paid in cash or in stock, in bonds or in scrip 
of the corporation. They may also be paid in any other kind of 
property, though, except in the case of securities of other corpora- 
tions, there are obvious difficulties in the way of distribution which 
make such dividends rare. Thus a company whose profits were in 
land, might divide this land among its stockholders as a dividend, 
if it could do so equitably, and in that case no objection could be 
raised. The more usual form of property dividends is, however, that 
of securities of other corporations received when the corporation sells 
property or rights of some kind to another corporation, taking the 
stocks or bonds of that other corporation in payment. Or securities 
may have been bought outright from profits and the stock and bonds 
so secured are later divided among the stockholders of the receiving 


1° Billingham v. Gleason Mfg. Co., tor App. Div. (N. Y.) 6; aff'd. 18 Soh 
16 Williams v. W. U. Tel. Co., 93 N. Y. fea . a eohrel “evesida 
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company as dividends. There are no objections to such dividends 
provided they represent actual profits.17 

Such dividends are, it will be noted, of a different nature from 
the so-called dividends declared when a corporation’s property is 
taken over by another corporation and the first corporation is 
liquidated, the stock or bonds, or both, of the purchasing corpora- 
tion being distributed among the stockholders of the liquidating 
corporation. In this case the distribution is not, in the ordinary 
sense, a payment of dividends but is a distribution of assets, and the 
tule that dividends may be declared only from profits does not apply. 


Notice of Dividends.—The directors of a corporation have full 
power to fix the time and place of payment of dividends, if these be 
reasonable and in good faith, but they must give stockholders due 
notice.18 . 

When dividend checks are not mailed, notice must be given the 
stockholders of the time and place at which dividends will be paid. 
These notices are sent out by the treasurer or the secretary, accord- 
ing to the regulations of the particular corporation. The officer 
sending the notices must be governed absolutely by the stock book, 
unless he has personal knowledge, or has received formal notice of 
the fact that some particular stockholder of record is not the stock- 
holder in fact. The party to whom the dividend is to be paid is 
always the proper party to notify. If there is doubt in any par- 
ticular case as to whom a dividend is to be paid, responsibility may 
be avoided by sending notices to all the parties interested, leaving 
the ownership of the dividend to be settled later. 

Notice of dividends is commonly given by publication.19 This 
is presumptive proof of notice to the stockholders but is not in itself 
conclusive. If the stockholders see the notice, it is sufficient, but 
if any particular stockholder does not happen to see the newspaper 
announcement, he cannot be held to have received notice and the 
corporation is liable for any resulting loss.2° 

At the present time the larger corporations, when paying divi- 
dends, usually mail checks to the stockholders, and this if properly 
done avoids any possibility of failure of notice. The dividend checks 


17 Liebman v. Auto Strop Co., 241 N. Y. 427. ; 
18 King v. Paterson, etc. R. R. Co, 29 N. J. L. 82; aft'd.-zo Ns J.0 Li 504: 
19 See Forms 283 to 297. : 
20 King v. Patterson, etc. R. R. Co., 29 N. . L. 82; aff'd. 29 N. J. L. 504. 
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are nothing more than orders upon the bank for payment of the 
amount due to the stockholder, but the recipient has in the check 
itself notice of the time and place for the payment of his dividend. 
Under such circumstances a newspaper notice of dividends is usually 
deemed sufficient. 

Dividend notices are frequently signed by the secretary, but more 
commonly are issued over the signature of the treasurer. The legal 
effect is the same in either case. 


To Whom Dividends Are Payable.—A stockholder of record 
is one whose name appears upon the stock books of the corporation 
as that of owner of its stock. Unless otherwise specified by the’ 
resolution declaring a dividend, it is payable to those who at the 
time the dividend is declared are stockholders of record, and this 
regardless of when they acquired the stock, or when the dividend 
was earned and the time of its payment, though this may be at a 
future date.24. Under such circumstances the stock book will show 
at the time a dividend is declared to whom it must be paid. 

The directors may, however, and usually do declare dividends 
payable at a specified future date to stockholders of record on an in- 
termediate date and the dividend then belongs to those who are 
stockholders on the date fixed.?* 

If stock is sold between the time of the declaration of a dividend 
and the date specified as fixing its ownership, the dividend belongs 
to the transferee and must be paid to him if he has become the 
holder of record, unless there is some agreement to the contrary 
between the transferor and the transferee.2? And the ownership of 
stock and the right to dividends dates from the time the agreement 
of sale is effective regardless of when delivery of the stock is made.*4 

Occasionally it happens that stock has been sold before the 
declaration of a dividend or before the date on which the ownership 
of the dividend vests, but the transfer through neglect or other 
cause, has not been recorded on the books. The equitable ownership 
of the stock and the right to the dividend then vests in the party 
to whom the stock has been assigned, but the ownership of record 
still remains in the former owner. Or it may be that stock is pledged 


21 Jones v. Terre Haute & Richmond R. R., 57 N. Y. 196. 

22 Richter & Co. v. Light, 97 Conn. oe 

23 Richter & Co. uw. Light, 97 Conn 

4 24 Sautbine v. Stroud, 5 Fed. (2d) Be Tieviend: etc. R. R, v. Robbins, 35 Ohio St., 
483. 
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and the pledgee has not had the stock transferred to his own name, 
though dividends are, as stated later in the chapter, payable to him. 

The treasurer, in the absence of notice, has no concern as to 
these equitable owners of the dividend. The stock books of the cor- 
poration are conclusive for his purposes until their evidence is im- 
peached by the presentation of duly assigned certificates, or other 
satisfactory evidence of a different ownership, or by information 
that would put the corporation ‘‘on notice.” Therefore, even though 
it proves later that the holder of record is not the rightful owner 
of the dividend, the treasurer and the corporation are protected 
in payments made according to the unimpeached record of the stock 
books. They have used all reasonable care and cannot be held for 
the results of negligence on the part of others.?® 

If, however, the treasurer or the corporation receive notice and 
proper proof of some unrecorded transfer involving the ownership 
of the dividend, i.e., a transfer made before the date upon which 
the dividend became fixed as to ownership, or perhaps thereafter with 
an assignment of the dividend, the treasurer is bound to take notice 
of the facts and pay the dividend to the rightful owner.”¢ 

As the stock books, if unimpeached, control absolutely as to 
ownership of stock and dividends declared thereon, the production of 
a stockholder’s certificate of stock is not necessary, nor can it be 
required to prove his ownership either of stock or of dividends if 
this ownership is shown by the stock books. If the true ownership 
is not shown by the stock books, the duly assigned certificate is good 
evidence thereof and sufficient to justify the treasurer in paying 
the dividend to the owner of the certificate, provided only that the 
assignment was made before the “ownership” date of the dividend. 

If there is any real doubt as to whom a dividend is properly 
payable, the treasurer’s only safe course is to withhold payment 
until the matter is satisfactorily settled among the parties themselves, 
or until the ownership of the dividend is determined by proper legal 
procedure. This litigation may involve only the disputants, but it 
may be directed also against the corporation. If in any case the 
corporation is likely to suffer, it may interplead and ask the court 
to decide to whom the dividend belongs. 

In case stock stands in the name of a married woman, the 


25 See Ch. 28, Liabilities of Officers. 
26 Rose v. Barclay, 191 Pa. St. 594. 
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treasurer must pay the dividends declared thereon to the wife, unless 
the husband is empowered as her agent to receive it. 

If stock is pledged, the pledgee, as stated, is—in the absence 
of any agreement to the contrary—entitled to dividends declared 
meanwhile, even though he is not a stockholder of record, provided 
the corporation has had due notice of the pledge. But the pledgee 
must account for these dividends to the pledgor when the pledge 
is redeemed.** 

If a corporation holds stock of other corporations, it is entitled 
to receive dividends on this stock as is any other stockholder. It 
cannot, however, pay dividends on its own stock held by it in its 
treasury.28 When dividends are payable to a corporation, the divi- 
dend check may be drawn either in the name of the corporation, or to 
the treasurer as treasurer of the corporation. If stock belongs to 
an estate, payment of dividends should be made to the administrator. 
If, however, the stock passes to a legatee, all dividends declared 
after the date of the testator’s death belong to the legatee, but if 
any dividends have been declared and have become fixed as to 
ownership before that date but are not yet paid, they will belong 
to the general estate. 


When Transfer Books Are Closed.—Occasionally, as stated 
earlier in the chapter, the transfer books are closed for dividends. 
As a rule such closing works but little hardship. Transfers of 
stock that take place after the closing and cannot therefore be made 
upon the books at the time, do not carry the dividend unless by 
special agreement between the parties, and the fact that the transfer 
cannot be immediately recorded is in most cases immaterial. If 
transfers prior to the declaration of the dividend have not been 
recorded, they are of course “shut out,” and to secure the dividend 
that rightfully belongs to such unrecorded stockholders, they must 
take up the matter with the transferor and secure from him an order 
authorizing the payment of the dividend to the unrecorded owner, 
or this latter may, if he prefers, let the dividend be paid the owner 
of record and then collect its amount from him. 

Under the present and better plan, the transfer books are not 
closed at all. Stockholders of the prescribed date are the owners 


27 Fletcher, Private Corp., sec. 37 
8 Gearhart v. Standard Steel Car ie 223 Pase38ke 
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of the declared dividend and this ownership is not affected in any 
way by a subsequent transfer of stock in itself. Ownership of the 
dividends may, after the effective date has arrived, be transferred, 
as ownership of any other property may be transferred, by assign- 
ment, but not by transfer of the stock. 


Payment of Dividends.—As soon as the date fixing the owner- 
ship of dividends is reached, the treasurer is furnished by the sec- 
retary with a list of the stockholders of record as they appear on 
that date, or otherwise the stock books are turned over to the treas- 
urer and he secures the names and addresses of the stockholders 
himself. The treasurer then makes up his dividend statement, 
showing the amount of stock held by each stockholder and the amount 
of the dividend due him. The checks for dividends are made out, 
and on the appointed date are mailed to the parties to whom they 
are due. At times, in the case of small corporations, dividend checks 
are not mailed, the stoekholders being notified to call and receive 
their dividends in person. 

In the smaller corporations the dividend check is usually noth- 
ing more than the ordinary check of the corporation, either stamped 
“Dividend Check,” or accompanied by a brief notice stating that 
the check is in payment of the specified dividend. In the larger 
corporations special checks are usually printed, with the words 
“Dividend Check,” or “Dividend No. ....,” or some other identify- 
ing phrase appearing on the face of the check.?° 

Where the stockholders call in person for dividends, they are 
usually required to sign the regular receipt form upon the divi- 
dend book.?® If the checks are mailed, receipt forms *4 are some- 
times sent with them, to be signed and returned by the stockholders. 
Usually and preferably, however, the check itself is deemed an all- 
sufficient receipt. When stamped “Dividend No. ....,” or with 
some equivalent identifying phrase, as is usually the case, and in- 
dorsed by the recipient, as must be done before the check can be 
collected, and stamped or cancelled by the drawee bank when paid, 
the check itself undoubtedly does afford the best possible evidence 
of the payment of the dividend. The check is commonly accom- 

29 See Forms 272, 273. 


80 See Form 301. 
31 See Form 300. 
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panied by notice that a receipt either is or is not required, as the case 
may be. 

The dividend check is in no wise different in its nature from any 
other corporate check. It should be deposited or otherwise pre- 
sented for payment promptly, as if this is not done, the recipient 
must bear any loss due to such delay in presentation. 


CHAPTER 102 
ACCOUNTING FOR DIVIDENDS 


Nature of Dividend.—The ordinary business corporation is or- 
ganized for purposes of profit to its stockholders and the normal 
dividend is a realization of this purpose—a segregation of the corpo- 
rate profits for the personal benefit of stockholders—a transfer of 
corporate assets to the private control of stockholders and, as to any 
one class of stock, in proportion to their holdings of stock. One 
exception must be made to this general statement. A stock dividend, 
if paid in par-value stock, as stated in the preceding chapter, is not 
a distribution of corporate profits but merely a capitalization of 
surplus ; if paid in no-par value stock it is not necessarily even this. 

Ordinarily the corporate assets are under the corporate control 
as opposed to the individual control of stockholders. When, how- 
ever, a dividend is once properly and definitely declared, the owner- 
ship of the assets or the asset values involved, passes to the individyal 
stockholders, and they may bring suit for the amount due them as 
dividends if it is not paid them at the appointed time. Accord- 
ingly, dividends should be entered on the books of account as soon 
as they are declared. On the other hand, dividends should never 
be entered on the books until they are declared. Even dividends on 
cumulative preferred stock should not be “accrued” on the books, 
i.e., shown as a liability, until they are actually declared. 


Dividends Payable Account.—The Dividends Payable, or 
simply Dividends account is a liability account whose balance shows 
the amount of dividends declared but not paid. Its analysis is as 
follows: 


DIVIDENDS PAYABLE 


Debit: Credit: 
With dividends paid, whether by*cash With the amount of dividends de- 
or by an issue of stock or otherwise. clared by the board of directors, the 


corresponding debit being made to Sur- 
plus account or to Undivided Profits 
account. 
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It is advisable, when crediting this account, to number con- 
secutively the dividends declared, as “Dividend No. 20,” or “Divi- 
dend No. 20, payable August 1, 1927.” A new account need not 
be opened each time a dividend is declared, though this is fre- 
quently done. 

If the stockholders are few and the dividend is paid immediately 
after being declared, it is not necessary to open a Dividend account. 
In such case Cash account is credited and Surplus is debited for the 


whole amount with such explanation as may be necessary. 


Procedure for Payment of Dividends——When a dividend is 
declared, its amount is credited to Dividend account and debited to 
Surplus. In the smaller corporations dividends are usually paid 
by check on the general bank account, just as in the case of any 
other company payment. Cash account is credited and Dividend 
account debited as the dividend checks are drawn. 

In the larger corporations one plan of handling dividend pay- 
ments is to draw one check payable to the bank for the total amount 
of the dividend, this check being entered in the cash book and posted 
to Dividend account in the ledger. This closes the account, and 
the general books of the company are no longer concerned with 
that particular dividend, no matter how long some of the stockholders 
may hold their dividend checks before getting them cashed. 

The check for the total dividend is deposited in the bank to the 
credit of a special account, as for instance, ‘““Kingston Steel Works 
—Dividends” or “William Kingston, Treasurer,” or even in another 
bank than that in which the corporation keeps its main deposit, 
and the individual dividend checks are drawn on this account, using 
a special check. These are mailed or otherwise delivered to their 
owners, and from the bank’s statement of the dividend account 
it can be seen at any time which stockholders have not, up to that 
time, drawn their money. This need not concern the general books 
of the corporation, however, because the entire matter is now out- 
side the usual course of business. 

The larger corporations with many stockholders usually have 
specially printed dividend checks, giving the date and number of 
the dividend. By means of an addressing machine, the name and 
address of the stockholder are stamped on the face of the check 
in the lower left-hand corner, after which the amount is filled in 
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on the typewriter or other printing machine. After the checks and 
amounts are verified, proved on the adding machine, and signed 
by the proper officials, they are placed in window envelopes for 
mailing. 


Dividend Sheet or Book.—The practice of setting aside each 
quarter or half-year in a separate bank account the exact amount 
required for the payment of dividends, and drawing special checks 
against this fund, keeps dividend cash entirely separate from the 
general cash of the company. A dividend sheet + should be prepared, 
showing the names of stockholders, date of dividend, amount and 
number of each check, etc. 

The dividend sheet, as intimated, contains a list of the stock- 
holders entitled to receive dividends. This list is made up from 
the stock ledger each time a dividend is declared, on the effective or 
record date specified in the resolution declaring the dividend. When 
the stockholders are many and the stock active, it is very necessary 
that these lists be compiled, and that care be taken in checking and 
proving the amounts which are to be paid. 

A bound dividend book is used by small companies whose stock 
is not active; the larger corporations use loose sheets and place them 
in binders for convenience. These sheets, if bound egether, would 
constitute the ordinary dividend book. 


Entries for Cash Dividends.—To illustrate a simple form of 
entering cash dividends, suppose the net profits of the Kingston Steel 
Works for the year 1926 amounted to $38,690.40. The directors 
have declared a dividend of 5% on its $500,000 of outstanding 
stock, payable in 10 days from January 7, 1927, the date of declara- 
tion, to holders of record January 10. 

The entries affecting Surplus, the one necessary in closing the 
books and the other entering the dividend, are as follows: 

December 31, 1926 
IP FOUS AHO BOE. Ss gcc.goe sop oe RC Beet Paae eicena ee $38, 690.40 


BIROW.S LUND LU mepeeeeett es cheery avast cr Ka « eu-yereae ner eaiA $38,690.40 
Closing Profit and Loss account on transactions of 1926. 


January 7, 1927 
Sos ..e hs be Se Joka Rie Saaaeolan Sie ames aoe mechs $25,000.00 
ELGADividendeNog acre es sek ec nee > mies come $25,000.00 
Seventh annual dividend of 5% on the outstanding 


1 See Forms 301, 302. 
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capital stock of the’ Company, declared this day by 
the Board of Directors and payable January 17, 1927 to 
holders of record January ro. 


January 17, 1927 


For payment of dividend No. 7, as per order of the Di- 

rectors. 

In many cases no Dividend account is opened, in which case the 
dividends paid are charged direct to Surplus account, the entry for 
the dividend being as follows: 


January 17, 1927 


Payment of the seventh annual dividend of 5% on the 
outstanding stock of the Company, declared January 
7, 1927, and payable January 17, 1927 to holders of record 
January to. 


If a special bank account is set apart for dividend checks, the 
transfer of dividend cash is made, as explained earlier in the chap- 
ter, by drawing one check for the required amount, Dividend or 
Surplus account being debited and Cash credited. The individual 
checks are then issued by the officers in charge of the dividend dis- 
bursements. 


Dividends on No-Par Value Stock.—Dividends declared on 
stock of no par value cannot be, of course, in terms of any per 
cent per share, but must be a specified amount of money per share. 
There is no other difference between dividends on par-value and 
on no-par value stock—the dividend in the latter case is declared at 
so much per share, and not so much per cent. Holders of the same 
class of no-par value stock share proportionately in dividends and 
have proportionate interests in capital regardless of the prices paid 
for their shares unless the articles of incorporation provide other- 
wise. The book entries of the dividends are the same for no-par 
value stock as for par-value stock. 


Unearned Dividends.—Although the laws of all of the states 
forbid the payment of dividends when such payment would result 
in the impairment of capital, there are occasional infractions of this 
tule. The fact that a dividend has been paid out of capital may 
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not be known to anyone except the directors; in fact, the directors 
themselves are sometimes ignorant of such an occurrence, owing 
to errors as to profits or due perhaps to the fact that they will 
not take the trouble, or have not sufficient knowledge of accounting, 
to inform themselves of the true condition of the company. 

Errors as to profits may arise from many causes. The books 
of the company may perhaps show a surplus of earnings which 
in reality does not exist, because no provision has been made for 
bad debts or depreciation; or materials have been ineluded in the 
inventories which have not yet been credited to Accounts Payable; 
or materials have been valued at the selling price; or orders for 
future delivery may have been booked as sales; the book value of 
real estate may have been written up; assets with no value, such 
as patents and copyrights which have expired, may still be carried 
upon the books; judgments against the company may have been 
omitted from the accounts. These and other errors may have been 
made which hide the fictitious character of the apparent profits, so 
that the payment of dividends under such conditions results in an 
impairment of capital. An examination by a competent auditor, 
however, would disclose any such errors and prevent the declaration 
of illegal dividends. ‘ 

In case accounting errors are discovered which have resulted 
in a fictitious surplus, the proper charges must be made to show 
the true condition. This may, if dividends have been declared or 
other expenditures have been made on the strength of the supposed 
surplus, result in a debit balance in Surplus account. It is perfectly 
proper to allow this debit balance to remain on the ledger until 
offset by the accumulating profits, but in the balance sheet it should 
be placed on the asset side and called “Deficit,” or be shown on 
the liability side as a deduction from the capital stock. 


CHAPTER 103 
ACCOUNTING FOR DIVIDENDS (Cont1nvzp) 


Entries for Scrip Dividend.—Scrip is a promissory note of a 
corporation, usually bearing interest, and falling due upon a speci- 
fied date. The scrip is in the form of certificates, on which appear 
the company’s promise to pay the money and the various terms of 
the contract. These certificates sometimes call for or are con- 
vertible into stock of the company, and such scrip sometimes partici- 
pates in dividends. The scrip certificates are usually transferable, 
and pass by assignment from hand to hand in the open market. 

The Novelty Manufacturing Company with a capital stock of 
$1,500,000, $1,000,000 being common stock and $500,000 preferred 
stock, declares its regular annual dividend of 3% on both issues, 
payable in scrip. Dividend declared May 15, 1927, payable June 
15, 1927, to holders of record June 1; scrip payable in cash June 
15, 1928, and bearing interest at the rate of 5%. 

The journal entries for the declaration and payment of this 
3% scrip dividend on the common and preferred stock are as fol- 
lows: 


May 15, 1927 


ID) ipTsl Aner eS RCRA 5 geass os Jee is Go one 15,000 
Annual dividend of 3% on both common and preferred stock 
declared this day, payable June 15, 1927, to holders of record 
June 1, in scrip of the Company, maturing June 15, 1928, and 
hearing interest at 5%. 


June 15, 1927 


Dividend=— Common An. ctec sash cn teeta tee ee error crete anon $30,000 
Dividend—Preterred ..;:iwmette. sis cee. cee tereee Re Ceres, coe eae 15,000 
To Dividend Scrip (or Scrip Baya ble) onee ae en Stacie $45,000 


Dividends paid this day in scrip maturing June 1 - 1928, and 
bearing interest at 5%. 


When the scrip matures, an entry similar to the following is 
necessary : 
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June 15, 1928 


LOY NURS se 5 ne Coen Pee a ee $45 ,0co 
SORE GN, 2. Oo, So EN RS eae ennai etal kaetaty 2,250 
Do Cash aanereomaceeie seen. OLE ti) SS? $47,250 


For payment of dividend scrip maturing today, with interest 
from June 15, 1927, at 5%. 

Entries for Extra Dividends.—Occasionally, after a very pros- 
perous year or a longer period of prosperity, during which a large 
surplus has been accumulated, the directors, not wishing to increase 
the regular dividend, declare in addition an “extra” or “special” divi- 
dend of specified amount. 

To illustrate the entry of such dividends, assume that a corpora- 
tion with $1,000,000 capital stock, and profits for the year of $125,- 
400, declares its regular quarterly dividend of 2% and at the same 
time declares a “special’’ dividend of 2%. The entries follow. 


January 4, 1927 


og eidendeiNOcpijacracectePsons > sbhcysatickos: “Riscisehearunat: % $20,000 
Speciale DRIGENd eNOS Leen. caste cee eae caer sao 20,000 
As per resolution passed this day by the Board of Directors de- 
claring the regular quarterly dividend of 2% on the capital stock 
of the Company; and an additional dividend of 2%, both 
payable in cash on the 15th day of January, 1927. 


January 15, 1927 


WWM AGeRMONO Tyee me emcee melas aie scree eb ce DRE atte piereirte $20,000 
Special: Dividend Nothr seats... kc sbsetk leterecs-sio deeaee eefigh 20,000 
(Don Cas haeetes, Gabe. tte opted: aah vietcong + Spy: hie $40,000 


For payment of dividends provided for in resolution of the 

Board of Directors passed January 4. A 

Dividends are sometimes declared between the regular dividend 
dates. The entries in case of such special dividends would, of course, 
be exactly the same as the entries required for any regular dividend. 


Entries for Dividends Set off against Indebtedness.—As a 
declared dividend is a debt due from the corporation to the stock- 
holder, any indebtedness of a stockholder to the corporation may 
be set off against his dividend and be deducted from it, provided 
the debt is actually due at the time the dividend is payable. 

To illustrate the entries when dividends are to be applied on 
a stock subscription, let us suppose that $200,000 par value of 
new stock of the Kanawha Iron Works (shares $50 each) has been 
offered for sale to provide funds for the erection of additional build- 
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ings ; that all this has been subscribed, and a first instalment of 507% 
has been paid upon it. John Smith is a subscriber for 10 shares. 
On January 5, 1927, the board of directors passes a resolution call- 
ing for the final instalment of 50% on the subscribed stock, payable 
February 1. On February 3, at which time John Smith has not 
paid the final instalment on his stock, the directors declare an an- 
nual dividend of 5% on the entire outstanding stock ($500,000) to 
owners of record February 10, payable February 15. The entries 
for these transactions are as follows: 


First Entry: 
January 5, 1927 
Final Instalment on Stock (or Instalment No. 2)............... $100, 000 
To! Subscriptions 5... 1.4) SuSE PA RAPS $100,000 

As per resolution passed this day by the Board of Directors, 

calling for the final instalment of $100,000 on $200,000 of 

capital stock of the Company. 

This entry will close the Subscriptions account, substituting 
for it the Final Instalment account. Assuming that all the stock- 
holders have paid the first instalment in full, the First Instalment 


account is already closed. 


Second Entry: 
February 1, 1927 


To Hal tustalment on Stockis-caussasmee ann es cc es « $09,750 
Payment of final instalment on capital stock. 


This, of course, would be comprised of cash book entries show- 
ing the names of the stockholders and amount paid by each. To 
simplify the illustration, it is assumed that all except John Smith 
had paid at the time of declaring the dividend. 


Third Entry: 
February 3, 1927 


To. Dividend Nonsisn sath spe niote eaten E ss ors $ 25,000 
The Board of Directors have this day declared the regular an- 
nual dividend on 5% on the capital stock of the Company, 
payable in cash on the rsth day of February, to owners of 
record February 10, 


Fourth Entry: 
February 15, 1927 
DividendiNowss a. ccna cele <cetts ct ee aera en $24,097 
Ts iCashine VAT. 2s bao FF, ea eile 7: ? $24,975 
Dividend paid this day as per resolution of the Board of Di- 
rectors, February 3. 
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Fifth Entry: 
February 15, 1927 
PALVIGC EL ING. Siren ce Mc PI fee ee sth. cok Oh ea $25 
Vorbinalsinstalment on stocks-mris. se Meee. ee eee $25 


To apply dividend of John Smith as part payment of final 

instalment of $250 due on ro shares of capital stock of the 

Company. ; 

Cumulative Dividends Passed.—Although preferred stock divi- 
dends may be payable before the common stock can receive any share 
of the profits of the corporation, these dividends do not become an 
obligation of the company until they are formally declared by the 
board of directors. It is therefore improper to enter “passed” 
dividends on the books as an obligation at the time. Nor should 
they appear among the liabilities on the balance sheet, though it is 
necessary to show by means of a foot-note the contingent liability for 
the dividends which have been “passed.” 


Entries for Stock Dividends Paid in Par-Value Stock.— 
Sometimes the directors declare a stock dividend instead of a cash 
dividend. Unissued stock may be issued ,for the purpose, or new 
stock may be created. The directors are perfectly justified in using 
such stock for dividends, provided there are undivided profits of 
an amount equal to the face value of the stock issued as dividends. 
To illustrate the entries, suppose that the Michigan Furniture Com- 
pany, with an authorized capital stock of $1,000,000, has had a 
very prosperous year, its profits amounting to over $100,000, but 
the directors desire to invest most of their available funds in addi- 
tional shops and machinery. Their regular annual dividend is 10%. 
Only one-half of the authorized capital stock has been issued, so 
they declare the regular 10% dividend but make it payable in stock 
of the company. 


SULPLUSH. fase. Speed oPPeLd. ers). Festa bresinsy scl «id= oe $50,000 
Ale) DING renal INOe Ain moped DD OOnd AneOpreagde dar $50,000 
A dividend of 10% on the $500,000 outstanding capital stock of 
the Company has this day been declared by the Directors, pay- 
able in stock of the Company. 


DividendiNorgies, nea... 28. FIGS JOEL atbbn lell. Bele $50,000 
ARG) (CE oll Sy terol <5 hag og ocean nee micas © Oko cos Oca Oe $50,000 
Stock issued to pay stock dividend of 10%. 


If the unissued stock is being carried on the books in Unissued 
Stock account, the second entry would be a credit to that account. 
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The dividend might be paid out of treasury stock, if sufficient 
treasury stock were on hand and in such case Treasury Stock account 
would of course be credited. 


Dividends Payable in No-Par Value Stock.—When a stock 
dividend is payable in stock without par value, the only entry re- 
quired on the general books is one indicating the number of shares 
thus disposed of. No value, not even an arbitrary one, is being dis- 
posed of; the stockholders’ proportionate interest remains the same, 
but is cut up into smaller pieces by the greater number of shares out- 
standing. The amount of surplus available for other dividends, 
whether stock or cash, is not affected in the least. 

If in the case presented in the previous section the stock of the 
Michigan Furniture Company were of no par value, the entries on 
the journal would be as follows: 


SUID IS 5 tannin fae Huth cathe «aa thag iiebae eee are ieee. oc eee $ none 
LO DIVA ENC INOS A-aac teach cey net ete re eee eee mete $ none 
A dividend of 10% on the outstanding capital stock has this 
day been declared by the Board of Directors, said dividend 
being payable in the capital stock of the company. 


DividendwNO S49. trastekaae:ovecy cranial cm eeet ar eid: Sete tie: $ none 
"LOACApital Stocks ser.cectt spies cee Ea ao cee $ none 
....Shares of stock issued to pay stock dividend of 10%. 


Bank Dividends.—Banks pay dividends on their stock with 
checks drawn on themselves (cashiers’ checks), and this makes 
the bookkeeping entries slightly different from those of other com- 
panies. The first entry is: 


Undivided Profits!’ £742 . SAR ARIE? SE ERG, ath, Li. $50,000 
Lo Divadend ‘Nowsatee. tel. duanerite vse setliaay <. $50,000 

For dividend of 5% declared this day by the Directors on the 

capital stock of the bank. 

The charges to Dividend account come from the cash book as 
the dividend checks are presented for payment at the paying teller’s 
window or through the clearing house. The balance of Dividend 
account, therefore, shows the amount of dividend checks outstand- 
ing, and appears on the balance sheet as “Unpaid Dividends.” 


Income from Dividends.—A corporation owning stock in an- 
other company will ordinarily have income in the form of dividends 
paid by the issuing corporation. Were a 6% dividend declared by 
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the Baldwin Mercantile Company, in which we have an invest- 


ment to the extent of $260,000 par value, an entry similar to the 
following would be required on our books upon receipt of the money. 


TorwDividendsionplnvestmentsn. nym acta .c- -siel-peeserg eee $15,600 


For dividend of 6% on $260,000 par of stock of the Baldwin 
Mercantile Company. 


Dividends on Investments account would close into Profit and 
Loss at the end of the fiscal period. 


CHAPTER 104 
THE CORPORATE BOOKS AND ACCOUNTS 


The Corporate Accounts.—Strictly speaking, there are no books 
of account, nor are there entries on books of account, which are 
absolutely peculiar to corporations. Most of the books and accounts 
used will be found in any business of similar nature conducted under 
any form of business organization. When we come to the more 
distinctively corporate accounts, we find that the joint-stock com- 
pany also employs these same accounts. But the joint-stock com- 
pany as a form of business organization is used so seldom that it 
may be ignored, and the capital stock and dividend records may be 
considered as being distinctly corporate, together with the entries 
covering dividends and transactions in capital stock. 

There are also certain transactions, such as those dealing with 
bonds, which, while not necessarily limited to corporations, occur 
rarely in other forms of business and are commonly thought of as 
distinctive of the corporation. 


Differing Methods of Entry.—Many transactions encountered 
in corporate books admit of more than one manner of accounting 
treatment. In the accounting discussions of the present volume 
it will be found that transactions identical in nature have been vari- 
ously handled for purposes of illustrating these different methods. 
In some cases, it may be noted, there is a diversity of opinion as to 
the entries and names of accounts that are best employed under the 
varying conditions that confront the corporation accountant. In 
such cases that plan which seemed best to provide the information 
desired with the fewest possible repetitions and least chance of con- 
fusion, has been used in the present volume. 


The Corporate Books.—As stated, the general books dealing 
with the ordinary commercial transactions of a corporation differ not 
at all from those of a partnership or a single proprietorship con- 
ducting a similar line of business, and for their character and use 
reference may be made to any text on accounting. In a corpora- 
tion, however, there is, in addition to the books of account which 
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record the transactions of ordinary business, another class of books, 
such as the minute book, stock book, dividend book, bond records, 
etc., for recording the activities which are almost peculiar to the 
corporate form. So necessary are these books that in many states 
the laws specify that certain of them, as the minute book, stock 
book, transfer book, etc., shall be kept. 


Choice of Corporate Records.—The distinctive books of record 
to be kept by a corporation are occasionally set forth in its by-laws. 
As a rule such an enumeration is useless as the books so prescribed 
would usually be kept as a matter of course by any well-managed 
corporation. 

Under ordinary conditions the accountant, when devising an ac- 
counting system for a corporation, must first consult the statutes 
of the state to ascertain any legal requirements affecting the selec- 
tion of the books. Frequently the statutes not only prescribe certain 
books, but also specify where these books must be kept and what 
they must contain. Next he must consult the by-laws of the corpora- 
tion to ascertain their requirements as to the corporate books and 
records. Then, in addition to the books required by the laws and 
the corporation by-laws, he must add such other books as are needed 
to make a complete record of the corporate activities and proceedings 
and the financial transactions of the corporation. 

The usual corporate records include :? 


Minute book Stock transfer book 
Subscription records Register of transfers 
Instalment receipts Stock ledger 
Instalment book Dividend book 
Stock certificate book Bond register 


This number might be extended considerably, and subdivisions 
made, especially in the case of large corporations. On the other 
hand, in the case of a small company some of the enumerated books 
would be omitted entirely. Indeed, in some companies, especially 
where the stock is held by a few individuals, the bookkeeping is as 
informal as in a partnership and few of the distinctively corporate 
records are kept. It is, however, a wise precaution always to provide 
for the proper record of all corporate transactions, no matter how 


7 , awe ‘ ee 
1 Ail these records are discussed in the proper connection; also their forms are s ; 
For specific references, the table of contents and index should be consulted. 
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small the corporation or how closely its stock may be held. If this 
is not done, trouble may result, and here an ounce of prevention is 
certainly worth a pound of cure. 

Almost all of the books enumerated above are auxiliary books sub- 
ordinate to the general books. Many of them are subsidiary ledgers ; 
that is they contain the detailed accounts with individuals or things, 
only the grand total of whose balances appears on the general ledger. 

A book known as a “combination record” is sometimes used 
by the smaller corporations for the distinctive corporate records. 
This book, which may be found at most of the larger stationery 
stores, is divided into parts, each of which takes the place of the more 
important of the distinctive corporate records mentioned above. If 
the forms included in it are good, the combination record will be 
found convenient for the ordinary small corporation. For the larger 
corporation it is not suitable. 


The Net Worth Accounts.—It is in the accounts which repre- 
sent the proprietorship, capital, or net worth of the corporation that 
the greatest difference from the accounts of other forms of business 
organization is found. In an individual proprietorship or a partner- 
ship the investment consists of the cash or property contributed by 
the proprietor or by the partners. In a corporation it consists of the 
proceeds of the stock sold. The investment of a sole proprietor, or 
of partners, plus the amount of profits left in the business is repre- 
sented by the capital accounts; while only the investment of stock- 
holders is represented by the capital stock accounts, the undivided 
profits being carried in surplus account. 

Even then it is not always true that the original investment 
is represented by the capital stock accounts, for if in a corporation 
with par-value shares the stockholders contribute more or less than 
par, the difference is considered as a form of paid-in surplus or as 
a discount on stock—a reduction of surplus. Also the capital stock 
accounts may have been augmented by a stock dividend. And 
whether the shares are with or without par value, the number of 
shares owned by each stockholder, as shown by his account on the 
corporate stock ledger at any particular time, usually represents his 
proportionate interest rather than his property interest.? 

In a partnership the profits are usually credited to the proprie- 


4 This is not always true as to preferred stock. See Ch. 38, “Preferences and Limi- 
tations cf Preferred Stock.’ 
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tors’ accounts and remain there until drawn out according to agree- 
ment, but the profits of a corporation are credited once a year or 
oftener to Surplus and never to the accounts of the individual stock- 
holders until a dividend is declared. In fact, only close corporations 
with but few stockholders have ledger accounts with their individual 
stockholders. 

The capital accounts of the proprietor or partners represent the 
book value of the net assets, but the capital stock accounts of the 
corporation represent, in the case of the corporation with no-par 
value stock, the amount received by the corporation for its capital 
stock ; and in the case of the corporation with par-value shares, only 
an arbitrary figure dependent on nothing but the par value of the 
outstanding stock, the difference between this figure and the value 
of the net assets (whether due to profit or loss, to donated capital 
and withdrawals of capital, or to appreciation) being carried in a 
surplus account. 

The place of the proprietorship accounts of the individual or part- 
nership is taken in corporation accounting by two groups of accounts 
known as the “net worth accounts” because their total represents 
the book value of the net assets—gross assets less liabilities—or the 
net worth of the corporation. These two-:groups are the capital 
stock accounts * and the surplus account or accounts.* 


3 See Chs. 48-55. 
4 See Chs. 95-98. 


CHAPTER 105 
CLOSING THE BOOKS 


The Annual Closing.—At the end of each fiscal year, or oftener, 
it is customary to “close the books,” that is, “close the ledger.” Where 
it can be done advantageously, the fiscal year is made to correspond 
with the calendar year; but in many cases it is preferable to have 
the fiscal year end at a time when business is slack, or when the 
inventory can be taken with the least labor. 

At the closing date it is the practice to prepare such statements, 
usually profit and loss statement and balance sheet, as will clearly 
exhibit the business operations of the company during the year 
and also show its true financial condition at the end of the year. 


Monthly Statements.—Financial statements do not, however, in 
themselves necessitate a closing of the books. In fact, they are usually 
made up monthly, quarterly, or half-yearly for the purpose of supply- 
ing information which the officers and directors need before the time 
of the annual closing. This does not mean that the ledger is closed, 
or that adjustments are made in any of the accounts, but simply that 
the required balances, inventory totals, and accrued items are compiled 
from the books and records as they stand, and are presented in con- 
densed form to the corporation officials. A complete profit and loss 
statement can be made each month with but little extra work, if the 
amount of the inventory is available. 

In many companies, however, it is the practice to make adjusting 
entries each month so that the monthly profit and loss statement and 
balance sheet may be prepared from the trial balance. In that case 
all prepaid and accrued items, as interest, insurance, taxes, must be 
considered. The distribution of overhead expenses is also a feature 
of great importance in the case of manufacturing establishments, but 
as all of these matters are of general accounting interest and not dis- 
tinctively corporate, they can only be referred to here. 


Procedure in Closing the Books.—The steps to be taken in 
the annual closing of the books are briefly as follows, assuming, of 
course, that steps 3, 4 and 5 are not taken monthly: 
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1. Take trial balances of all ledgers and see that the total of 
the trial balance of each subsidiary ledger is in accord with 
its controlling account in the general ledger. 

2. Determine the inventories of merchandise, supplies, etc., 
making adjustments where necessary, and enter them in 
the respective accounts. 

3. Compute the prepaid and accrued items and make entries to 
the proper accounts. 

4. Determine depreciation of properties and make the neces- 
sary entries. 

5. Enter all proper additions to reserves of every nature. 

6. Close the nominal accounts into Profit and Loss account. 

7. Carry the net profit or loss to Surplus account or to Un- 
divided Profits account. 

8. Make a second or “after closing” trial balance of the ledger, 
in which the only balances now are those of assets, liabil- 
ities and proprietorship accounts. 


The same procedure is followed when an actual closing of the 
ledger is made monthly. 


Closing the Ledger.—The methods of closing the accounts pe- 
culiar to corporations are discussed in connection with the treatment 
of the accounts themselves. While some of the most difficult prob- 
lems in accounting arise in connection with closing the books, yet 
these are not matters of such exclusive corporate interest that they 
can be gone into here. 


Closing the Profit and Loss Account.—The outstanding dif- 
‘ference between corporation book-closings and those of partnerships 
and individual proprietorships is in the accounting treatment of net 
profits when their amount has been ascertained. In the case of 
partnerships and individually owned businesses, just as in the case of 
the corporation, profits are determined by closing all items of in- 
come and expense into the Profit and Loss account. In the books 
of the proprietorship this account is then closed out by an entry 
which carries its balance to the proprietor’s capital account. In the 
same way the balance of the Profit and Loss account of a partnership 
is closed out by a journal entry into the capital accounts of the 
partners, being divided among these accounts according to the 
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profit-sharing ratio of the partners. The net worth of the business is 
thus reflected directly by the capital accounts, which are increased 
by profits earned and reduced by losses sustained. 

In corporations, however, a rigid separation is maintained between 
the capital stock values—which correspond in a general way to the 
original investment of proprietor or partners—and profits and losses, 
the balance in the Profit and Loss account being closed into Surplus, 
Earned Surplus, or Undivided Profits account, depending on the 
accounting scheme of the corporation. Profits and losses of corpo- 
rations are thus kept entirely separate from the investment of the 
stockholders. 


Entries for Closing into Surplus.—lf a profit has been made 
during the accounting period, the balance in the Profit and Loss ac- 
count will of course be on the credit side. The entry closing such a 
balance will be: 


Profit and Loss 556.5 2% wie aie 2 onto ERSE DAs CURA SEP NREL ASS LVERES $43 ,000 
AP O- SULDIUS ccm cere atckecn ae pace cna Pee eee ene tea are $43 , 000 
To close the amount of the year’s profit, as shown by the Profit 
and Loss account, into Surplus. 
If a loss has been sustained the balance will be on the debit side 
of the Profit and Loss account, and the entry will be: 


To charge the amount of the year’s loss, as shown by the Profit 

and Loss account, against Surplus. 

If the corporation has its surplus classified by the various sources 
from which it arose, Earned Surplus account would receive the profit 
or loss. If the account is called “Undivided Profits” instead of 
“Surplus,” the entry would be the same except for the change in 
name. 

If the books are actually closed oftener than once a year, the in- 
come and expense accounts being charged or credited into Profit and 
Loss at each trial balance time, it is not the usual practice to transfer 
the profit or loss into Surplus at the time of each closing. The plan 
is favored of allowing the profits and losses of an entire fiscal period 
to accumulate in the Profit and Loss account, and at the end of that 
period to close the aggregate net balance into Surplus by which- 
ever of the above entries is applicable. 


CHAPTER 106 
FORMS OF FINANCIAL STATEMENTS 


Corporate Reports.—There are two types of corporate reports . 
and statements: those rendered by the directors and corporate 
officials to the stockholders and governmental authorities, and those 
rendered by the accounting department of the corporation to the 
executives. It is to the latter class that the present discussion will 
be directed. 


Necessity for Statements.—To manage the business intelligently 
it is essential that corporate officials be constantly informed as to 
the financial status and progress of the concern. In the case of the 
small corporation where the executives are in intimate touch with 
the daily activities of the business, monthly or even quarterly state- 
ments of income and profit and loss and balance sheets are adequate 
to give them sufficient information to run the business properly. 

In the case of a large corporation, however, where the scope of 
activity and the volume.of business is such that it is absolutely im- 
possible for the executives to keep in close personal touch with the 
various details of the business, it is the duty of the accounting de- 
partment to provide suitable statements and statistical data to keep 
them thoroughly informed. In an organization of this type it may 
be necessary to have daily reports showing in memorandum form the 
essential facts of the business such as the sales, purchases, collec- 
tions, expenditures, bank balances, manufacturing or operating 
details ; weekly or monthly statements of cash receipts and disburse- 
ments; monthly statements of income and profit and loss, and bal- 
ance sheets, together with such other statistical information as may 
be needed. 


Form of Statements.—There are no generally accepted or stand- 
ard forms for corporate statements. Indeed it may be truthfully 
said that no standard form could be designed which would be suit- 
able to all—or even a majority—of cases. The best education in the 
preparation of statements is a study of those which are considered 
fairly representative of the best practice. Modifications will often 
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prove necessary to meet the needs of particular cases, but when mak- 
ing these modifications the accountant must be most careful to see 
that the statements rendered will not be misleading, and that they 
convey their information in as interesting and clear a manner as 
possible. 

The expression “a good statement” has two meanings. It means 
a statement which shows a sound or good condition, and it also 
means a statement which states the facts clearly. Very often the 
statement which is “good” by the first meaning will not be really 
effective unless it is “good” by the second meaning also. 


Facts, or results, can be expressed clearly enough in either statement 
or graphic form; but unless the statement is neat and attractive it may 
fail entirely as to result. Why? Because a badly arranged and care- 
lessly executed statement is like a poor window display—it fails to catch 
the eye and engage the direct attention desired. A well conceived and 
neatly typed statement attracts immediate interest as a stunning window 
display often stops the passer-by in his tracks... . 

Make them hit home by dressing them up. You can’t compel attention 
unshaven and unshined, no more can written or graphic statements unless 
they are given the benefit of careful attention to every detail that goes 
to make up the factor of psychology—attractiveness of form. But the 
moral need not be lost on those who have to read and study statements. 
They can insist on the kind that compel attention and achieve results. A 
lot of the rest represent wasted effort, ink and paper.* 


Balance Sheets.—The balance sheet is usually considered the 
most important financial statement. While there is and can be no 
standard form of balance sheet, yet an effort, so far not very suc- 
cessful, has been made to standardize the form, shown later in the 
chapter as “Form A.” 

This form was first suggested in the Federal Reserve Bulletin 
as “a tentative proposal submitted by the Federal Reserve Board.” 
In designing the form and in drawing up the excellent suggestions 
for the preparation of balance sheet statements which accompany 
it, the Board had the co-operation of some of the leading accountants 
of the country. It is therefore probable that this form more nearly 
meets authoritative approval than any other. 

Form B, of the present chapter, shows a corporate balance sheet 
prepared along the lines of these instructions. 


1“ ” ‘ r : aha ° 
pp. Be ae ee of a Good Statement,” by Neill Hutchings, Administration, Vol. 3, 
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Capital Stock on the Balance Sheet.—The instructions for the 
preparation of the approved Federal Reserve form of balance sheet, 
which accompany the form, provide that “on the balance sheet each 
class, if more than one, of stock must be stated, giving the amount 
authorized, issued, and in treasury, if any.’’ This is the usual prac- 
tice, as follows: 


CAPITAL STOCK: 


Common—Authorized.c.nscrcc eed a Sen, BO pore $10,000,000 
Mes segiUnissnedar nero eres oe ee se 5,000,000 
Common stocks Outstanding). a: aeeevdeies sutitiore cevagaiecs - $5,000, 000 
Preferred—-AUthOrzed =. s.$.4-.0 awe senel ei ane $10,000, 000 
‘Hesse Unisencd seer oa ee ee See Ss $5,000, 000 
Ta reastycmer. Macao fe oe 2,000,000 7,000,000 
DtehemedpoctOckiOMtstanding,. <r gee cece. |. ies cess cist ocslcts 3,000,000 
Lo tala@appicaleS tock vorrei nce tn sores co Ne ey eeotes uct asle ame $8 , 000, 000 


Subscriptions to Capital Stock on the Balance Sheet.—The 
amounts receivable on subscriptions to capital stock are an asset 
and should be shown on the asset side of the balance sheet, with 
possibly the setting up of a deduction similar to an allowance for 
bad debts in case the payments are not being made as due, or look 
doubtful for other reasons. Such an asset as this would be placed 
under item 29 on the Federal Reserve form. 

The amount of capital stock which is reserved to be issued to 
the subscribers on payment of their subscriptions, should be shown 
under the capital stock grouping. Assuming $100,000 of preferred 
stock so reserved, the preferred stock referred to in the preceding sec- 
tion would appear as follows: 


Prererred=—— AWE NOIZE Ma csa cuttin s scce sy 4 oct oo er A poeoiasdaghs $10, 000, oco 
JEZGGS. UNUSED SO | <9 0.5 ESIC TOI DOT te $5,000,000 

Tn Preasuny er ce eis. oe TED OIS 2,000,000 7 O00 ,000 

Prererredsstogias Outstandingus). 6a... sin. cla « « eleven $ 3,000,000 

J Go Mla crsl OYZEl), os edio Bid 6 OOO NOIE TO CELE RCE OTE ORTON PSE yee 100,000 

Preterred Capital Stocks: s.rresct ries as tO eta tees $ 3,100,000 


No-Par Stock on the Balance Sheet.—Stock of no par value is 
carried on the balance sheet at the value at which it appears in 
the Capital Stock account. The balance sheet should also show 
(either in the body thereof or as a footnote thereto) the number of 
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Form A BALANCE 


(As suggested by 


Assets 
CASH: 
1a. Cash on hand—currency and coin............-...-+-+2e0+: $ occmerel 
tb» Cast int banlcon ee) 5. 2s Sh eee eee ee ste inretis Penicte else eal Mtaetcre stakes Su oe ee 
NOTES AND ACCOUNTS RECEIVABLE: 
3. Notes receivable of customers on hand (not past due)....... Sf cetn Sere 
5. Notes receivable discounted or sold with indorsement or 
Fabien hgas air ie. Mate eG GOtiCtaG Or 5 So Toa loemaurn ano Mott & 
7. Accounts receivable, customers (not past due).............  .-+-++e+- 
9. Notes rec., customers, past due (cash value, $....).......... 0. ee seeeee 
11. Accounts rec., customers, past due (cash value, $....)......0 ....22000. 
; § ccna see 
Besse 
13. Provisions for Dad debts... a0 ale « Se eerie eters 
15. Provisions for discounts, freights, allowances, 
CLG ea Rett i ri as eis aw eho ala OS leale wie CNet GD ORE east atatsts g pcei ss estes OSE Re AS ahis SINE 
INVENTORIES: 
x7 oiRawematerialuon hands, .-. styctayeleve«/ercte teeter rae heretereiodetate: i 3. epee 
FOS GOOdS ANIPFOGESS... Bn CT sa chb sears ss oe Sadovent?- aye sient sess 
ZT WMCOMPIELeD COMUIACES fees oie cle eersterererels Sie cy, Se 
Less payments on account thereof,........... Gulsra: crm. “iloowdooe 
23, Finished: goodsion hand his} 9< tras aca cee eid Sa lage emia eyo one eA rls anes 
OTHER QUICK ASSETS (describe fully): 
ES CE Ae ee tens A oe are Pen YE enh Bn” 5 Ser eee 3.26. See 
TOTAL QUICK ASSETS (excluding all investments).................000005 $lradtacliet 
SECURITIES: 
25. Securities readily marketable ‘and salable without impairing 
thé business), bre aes. BA ASL eee, dali i) $i. ALE 
27. Notes given by officers, stockholders, or employees.........  .......0: 
29. Accounts due from officers, stockholders, or employees...... “.......... 0 wececuceee 
ToTAL CURRENT ASSETS E.G Gs} canktthe tke meta ts hae. cone hee Oh Pea its 
FIXED ASSETS: 
Bi. Land USEC FOr PIANC. s+ canisters sinlshew aolentee vee ON RReREeUE, 2 Sasa J 
Go ee DUUCINeSmIME Ou OLIDLAUT st c,0 sina, c. ston. ce teeretreee orne Mer iaiots aia « ls kc avene Mette 
BS) MLA CHI CI rane cleat si tres east s lose: 3 Sivas oer ero ae cae at ae ee ee 
37,°Pools'and plantequipment; 5s etn Leer eaters os eee oe ee 
So mb atterms andidrawin ea, ce 5 -.catscaicieo Meee Ry Pee cL Raa cite ae 
41. Office furnittre anarixtures in ft ne eee ena nite.) ohne eee 
43.<Other fixed*assetss it “any: (describe fully) ..c¢ fyes+.s.8u Seoc-te> + Hee. 2 
SO, Ba! 


Less: 
45- Reserves for depreciation 


Totat Frxep Assets 
DEFERRED CHARGES: 

47. Prepaid expenses, interest, insurance, taxes, etc 

OTHER ASSETS (49) 


Werere a Bele ele a sa ols e as es 6's eet) | a bie 6 618 © 661m 
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SHEET 


Federal Reserve Board) 


Liabilities 
BILLS, NOTES, AND ACCOUNTS PAYABLE: 
Unsecured bills and notes— 
2. Acceptances made for merchandise or raw material pur- 
asec Meme ete Sa, tr tec siatho ston 2. Pik, hada ocuenan $ ccf. ee 
4. Notes given for merchandise or raw material purchased... .......... 
6. Notes given to banks for money borrowéd...............00 cee ceee eee 
Sa Notes ssoldithroughsbrokers, 5 3c, «<0 0. stk MA. eRe ee. ee 
1o. Notes given for machinery, additions to plant, etc........ 0 22... 2 sme 
12. Notes due to stockholders, officers, or employees.........  ........-- ¢ Ee, | 


Unsecured accounts— 
14. Accounts payable for purchase (not yet due)............ Re ee 
16. Accounts payable for purchases (past due).............. 00 cece ee eens 
18. Accounts payable to stockholders, officers, or employees... .......... 00 cesceueees 


Secured liabilities— 
20a. Notes receivable discounted or sold with endorsement or 
guaeantya Contra) ee Naess Paes ME siccs cules Gere ccise kee 
2ob. Customers’ accounts discounted or assigned (contra)....  .......... 
20c. Obligations secured by liens on inventories............. 0 ssseeeeees 
20d. Obligations secured by securities deposited as collateral.. .......2.. 0 ceceeeueee 


22. Accrued liabilities (interest; taxes; wages; etc.))).. 2b JAW Le Ce 
OTHER CURRENT LIABILITIES (describe fully): 


HR GPAWR EUR PN el LAMB T IT PTIOS ge cate overs (ovo, 2. -0Pey'o rs) ebareueaer ele: Way Mee mn op 75! he S$ sont Bykh . 


FIXED LIABILITIES: 
24. Mortgage on plant (due date........ ) ale Raseemstah tateMstesetetehetets foeveee tt oem, 
26. Mortgage on other real estate (due date.......... Jig data eens nace etreretons 
28. Chattel mortgage on mach. or equip. (due date..........).. 0 .......... 
30. Bonded debt (due date........ hes chogtyers 3p pT. A Me PURER LEA Oe PULL SS. s 


32. Other fixed liabilities (describe fully): 


TO TAT CVA TVA LES estas 520s ovele cicie rae oases hgi@> aI liste ye ape Mere J esos 


NET WORTH: 
34. If a corporation— 
(a) Preferred stock (less stock in treasury)............-- PA PES Bau 
(b) Common stock (less stock in treasury) ........+200+6 0 seeeeeeeee 
(GeSurplustondrandivaded! pronts access i1+ sive cell) pies eats 


Less: 
(d) Book value of good-will. ............-.55 Siisstiet 
(Cp Date ms bn. on 6 on De LIE GRRE ROe AQ: O NOD ORRICK Caen ne SON re iC 


36. If an individual or partnership— : 
(@), Capitals ish ecco ciesi.* sat ge 6 opsiese eielalala}s oer e S sahneeei 
(6) Undistributed profits or deficit...........-.2 2-0 cee beet eee Be 
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Form B C. C. Harris AND COMPANY 
BALANCE SHEET 
Assets 
CASH: 
Cash in Offices)... SB OO bid OTA AAO Oe cote COCCI Ea $ 12,750 
Gash in’ Banks. 32). 20-1. -octg ot slate R lilo cE, WA ALISA. IONS 04,675 : 
Total (Gash ives acttes ovate Ate ate re fe cn cena e Ta sie isomers co. tuie Sia seers $ 107,425 
NOTES AND ACCOUNTS RECEIVABLE: 
Accounts Receivable, Customers’, Not Due......... $ 637,982 
Accounts Receivable, Customers’, Past Due......... 51,447 
Railroad and Insurance Claims... . Vso Se40l9.Ws one II,170 
Total OutsidetRecelvables ecu se ete eienteel ows ose = cere $ 700,599 
Less: Allowance for Doubtful Receivables.................-++++ 44,728 
Total Outside Receivables, Good < . yas esas seerornts ant alee ner oie 655,871 
INVENTORIES: 
Raw: Materiayes cre sactrcte nee cette ernie ee cen eee arteriole Cards $ 573.742 
Goodssin’ Process\s cosets pcre eee Se cones: I a ain 187,707 
Finished! GOOdSS Sawer tages cetera ener erore uaKe aces oie ts elefe ata 34325772 
Total Merchandise Inventories ..-)..bjerysrssse:e ays fy ierine nis es -toreesisbal- SETOpESE 2,104,222 
Us SS LIBERTYS DOAN BONDS seas teeeic at cterctcysbe ect tare ais kone 160, 400 
TTOTASTAOUICK PASSETS vermteti ecierlure hd acts SIRET CTE ies atest w 5.0 5 Srouslielleianess $3,117,919 
OFFICERS AND EMPLOYEES’ ACCOUNTS AND STOCK 
SUBSCRIPTIONS 32.2 oe eac sess oo nets lue aise SSeS UC TTSER Tod: De Be —_114,740 
TOTAL. CURRENT VASSETS Momerriieaints ee ert a hel velinielersyhicievers, ¢ciecieks $3, 232,660 
FIXED ASSETS: 
Sand swcterasta ecient pilates isin asic Sav tie teiayt fotore a tate te aieasiaes +. $ 249,502 
Buildings rncseiteat etek ee Oma ree eae $ 580,910 
Less: Allowance for Depreciation.................-- 156, 209 
Buildings, NetiValues scion oc pn- one mae chon os oR ae 424,700 
Office Furniture and Fixtures’... 3,.¢...20-<+o-etnhean $ 19,085 
Less: Allowance for Depreciation...........+.e.0006 9,782 
Office Furniture and Fixtures, Net Value. ............000005 9,302 
Factory Fixtures trem teenie cracls ce ae eae okies $ 107,627 
Less: Allowance for Depreciation. ...........-...+. 102,622 
Factory Mixtures, Net Value.ri. cen statute sie nce sielelets 95,005 
Machinery and Coolsis 247. .rctesistssiore eles seein $1,583,754 
Less: Allowance for Depreciation.................. 538,632 
Machinery andy loos; Net. Value ay. cacearocchohisenica sare < 1,045,122 
ATLOMODIUES ANGc rcs semnerreett cnr tcle.< ciein ciaencnnte eters $ 55,182 
Less: Allowance for Depreciation.................. 20, 464 
Automobiles and Trucks, Net Value..................000- 34,718 
TOvAL. BIXED ASSETS sic 23 Geen eee eee ee 1,858,442 
DEFERRED CHARGES: 
Supplies Inventary:)., caeecosancaanstctnvetth ae ee eee $ 47,337 
Prepaid, Pnsuran cet ja eredte een fay com ot ane Rec tha totic zin 21,904 
Prepaid Royalties; \..”. .cesor eee tae teeta ie a eee 5,000 
‘Total Deterred"Gharges* ee eee eee ee Zinc Oe 74,242 
TOTAL ASSETS «6... <ics:o,5.0'0 e cclne nie eo eeterre tet 30. eee $5,165,345 


Note: Cents are omitted 
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St. Louis, Missourtr 


DECEMBER 31, 1926? 


941 


Liabilities and Capital 


CURRENT LIABILITIES (UNSECURED): 
INOtES:tOvD ails an ereenn Pn IS re in ea ee oi So $ 180,000 
MochintsWavable:Tradeces:5s Aeon onre ee Ce a 178,046 
AceguntalbavablesSUnULy soem cece cen iete te cee ne oe een 160, 689 
Wotal@urrent: Liabilities! (Unsecured)... sc slesee/aevsd viele ses Givi wort ois 6 < 


FIXED LIABILITIES: 
First Mortgage Bonds Outstanding, due 1935..........20000005 $ 800,000 
Less: Sinking Funds in Hands of Trustee: 
(CE leis Fic 04 c, bargs OC Oe CIS TGR ER eae eee $ 2,436 


Poca Sinkan ea unG se pepomte aes ote of fawkes ootecnt eve cite bya ores NS 352,036 


Netohixed iabilitieseaoek aad teen A345 2h oa. te eee eos 


ACCRUED LIABILITIES: 
Interest, Taxes, etc. (including Federal Income Tax)................2200005 


ERO TALS eA EB TLETLES peste Reais ora: soca careless r St Etss tous speatgarrehadebanena spo ekeys. cho Re 


NET WORTH: 


Preferred (stock. A UthHOrized esos clays olelers'o eis ic. ayate eal $5,000, 000 
esss Unissued Styne datky. Met P co $3 , 000, 000 


Gutstanding tat cere xslt chicks ee cet ee 3 $1, 000, 000 
PLUS a OUDSCLIDEO Heater terre oie e Lie tis eas, Ae, oa) oat I00, 000 


MLotaleerererred Capital StOCKs .a.cccie he or vue erigneesine $1, 100,000 
Common Stock of No-Par Value, 50,000 shares authorized, 20,000 
SHATCSHOTILSLAD CIN Spear erseustasin «Silas avocuh ica wniatieins 800, 000 


shotalkGapstalsstock asec misiys -1lacr. Pan eat otis cow bee ioe etre wee $1, 900,000 
Earned Surplus (available for dividends)............ $1,432,150 
Resenveforismking Hind ste ls cacthich. ole ov attele boule 352,000 


MOCalESUEPIUS Satan ee hire., Hie oe ate aes re sirens Sheeeane ts Be 1,784,150 


INE TeV ORT Himrtenremitas e ejelete vi loisia exes atere ainda: sir aleve olele) elo sue erations 


TOTAL LIABILITIES AND CAPITAL...........:eseeeseeeees 


2 Following the form suggested by Federal Reserve Board. 


$ 518,736 


447,963 


514,405 


$1, 481, 105 


$5,165,345 
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shares outstanding, thus enabling the book value of each unit of 
interest to be readily found. If the common stock in the illustration 
were of no-par value, it would be shown on the balance sheet as 
follows : 


CAPITAL STOCK: 
Common, of no-par value, 50,000 shares outstanding.............. $5,000,000 


Another method would be as follows: 


CAPITAL STOCK: 
Common, oftnospartvalue *)-) 22.622 cos See ee ee eee oe tne $5,000,000 


* 50,000 shares outstanding. 


CHAPTER 107 
FORMS OF FINANCIAL STATEMENTS (Conrtrnuep) 


No-Par Stock of a Stated Value.—When no-par stock is car- 
ried at a stated value, that value is used in the balance sheet, and 
any difference between the stated value and the amount for which 
the stock was actually sold is treated as discussed in a preceding 
chapter.t 

Form C shows the balance sheet a8 at December 31, 1926, of 
The Brownlough Motor Car Company, which was incorporated Oc- 
tober I, 1922, with 100,000 shares of 8% cumulative preferred stock, 
par value $100 each, and 250,000 shares of common stock without 
par value. The preferred stock is preferred as to assets as well as 
to dividends, is redeemable in whole or in part at 125 and accrued 
dividends, and is convertible at the option of the holder into com- 
mon stock, share for share. 

The two kinds of stock have equal voting privileges. By reference 
to the balance sheet it will be seen that the company’s common stock 
had a stated value of $5 per share, and a book value of $39.49 per 
share, including capital surplus and earned surplus. 

While the company states its common stock at $5 per share, the 
minimum required under the New York statutes, in addition to this 
it has a capital surplus of $4,081,411.90, which must be considered 
as part of the capital. The earned surplus of the company stood at 
$4,541,546.58 on December 31, 1926. This of course must be added 
to the capital values in arriving at the net worth of the company. 
The true book values of the common and preferred shares can be 
determined only after learning the status of the preferred stock as to 
accumulated earnings. 

It will be seen that this company lists its capital surplus and its 
earned surplus separately, a plan which should always be fol- 
lowed, and particularly by corporations carrying no-par value shares 
of stock. Capital surplus then shows the value of assets turned over 
to the company in exchange for its stock in excess of the stated 


1Ch. 39, “Shares Without Par Value.” 
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value per share of common stock, plus any surplus transferred by 
proper action of the directors from earned surplus, while the earned 
surplus represents undivided profits. 


Surplus on the Balance Sheet.—The showing of surplus on 
the balance sheet presents a number of interesting features. In the 
first place it must be remembered that the Surplus and Capital Stocix 
accounts together make up the net worth of the corporation. The 
most popular form of balance sheet is one which groups these net 
worth items in such a way as to show a total of the net worth items. 
To accomplish this result the capital stock and surplus amounts must 
be added together to form a total which, added to the total of the 
liabilities, will give the grand total of the credit side, “Liabilities 
and Capital.’ This is illustrated on the balance sheet shown in the 
preceding chapter.? Conversely, if there is a deficit, it will be sub- 
tracted from the amount of capital stock to show the net worth, as 
given in item 34 of the Federal Reserve balance sheet, also shown 
in the preceding chapter. 


Arrangement of Balance Sheet.—Two plans obtain in the 
preparation of balance sheets. On the Federal Reserve form the 
assets are, as nearly as practicable, in the order of their availability, 
and the liabilities in the order in which they are payable, with the 
net worth accounts last. Under the other plan, exemplified in the 
balance sheet shown in Form D, the permanent or fixed assets are 
shown first, and opposite them the sources of capital (usually capital 
stock and funded debt) ; the order of the other assets and liabilities 
being very much as in the first arrangement, with the surplus as the 
last item on the credit side. 

While this method is well established in practice, especially for 
the balance sheets of utility corporations, it would seem that its 
disadvantages outweigh its advantages. It is argued that it is more 
logical to present first the capital assets, with which the business is 
carried on, in juxtaposition to the sources of capital, but the method 
fails in entirely accomplishing this because the surplus, which is ° 
shown last, is usually tied up also in the capital assets. It has the 
added disadvantage of not showing readily the corporate net worth. 


2Form B. 
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Form D 
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THE BLANK 


BALANCE SHEET, 


Assets 
PROPERTY, Less DEpREcIATION—Schedule 1 ..............---+.-- 
GooD-WILL, PATENTS, AND TRADE-MARKS............-.-++--+--5 
INVESTMENT IN SUBSIDIARY CoMPANY:* 


Capital Stock—1,000 Shares of $100 each......... $136, 237.73 
ACVANGCES:. «<5. Miis ©) oinieus stile oie elo aue eater 50,000.00 


Total Investment in Subsidiary Company................ 


SINKING FUND FoR REDEMPTION OF Bonps—CasH AND ACCRUED 
Interest (Bonds Deducted from Liability, per contra) 


CuRRENT ASSETS: 


Cash Cutrentokunds291). 200.39... . DEBTS $ 97,526.06 
Cash on Deposit to Pay Interest and Dividends... . 12,324.07 
Salesmen’s Working Funds...................... 3,422.05 
Trade Notes and Acceptances Receivable......... 143,212.57 
Accounts Receivable: 
(TradéeDebtorss . WeUe Ty ee $261, 404.06 
Less: Reserves: 
DiscountSame.. «2 $13, 386.31 
Doubtful Accounts. 10,326.42 23,712.73 °* "237,091 433 
Accounts Receivable—Officers and Employees. ... . 34,778.67 
Marketable Securities—Schedule 2............... 556,183.00 
Accrued Interest: Receivableo.2. 20). (0.2... 220 7,981.07 
Inventories: 
MISCO OOUS" = Mare selscie corer $205,042.36 
Work, incProcess: . g1s. oseeld. cae 102,193.14 
Materials and Supplies.......... 180,269.80 487,505.30 
Advances on Materials Purchased................ 24,967.04 


Total Current Assets 
DEFERRED CHARGES: 


Unamortized Discount on Bonds................. $ 24,516.20 
Prepaid Insurance, Interest, and Taxes........... 8,235.24 
Experimental Mixpensesenamian satin ieee 16,294.08 


Total Deferred Charges 


ip OR Ce ORO OOM a OA MOOR TOR LON NOt me Ut ee ee ht 


* Should be named 


$ 462,834.47 
250,000.00 


186 , 237.73 


4,962 94 


1, 605,592.96 


49,045.61 


$2,558,673.71 
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Company® 
DECEMBER 31, 1926 


947 


Liabilities 
PREFERRED CapiraL Stock, 8% Cumulative—Authorized, 3,000 
shares of $100 each; Outstanding, 2,500 shares................. 


Common Caprrat Stock—Authorized and Outstanding, 10,000 shares 
OsPmooueaGhge Hebepayay Ste epoca iy evans i BeSecs debbie och hasvaleauerweslons 


First MortcacE 6% Bonps, Due 1941: 


SSFDC aia, so iaedy eV se, 5 yeaa aa aA $500,000.06 
Less: 
in Sinking) Fund), 941), J90ne 838 $ 50,000.00 
In Treasury—Pledged to Secure 
INotes}Payableteetsctpeistil. 175,000.00 225,000.00 
OUcstandineeceemnae eects Rice Te oe ee 
CURRENT LIABILITIES: 
Notes Payable=—Woans! tt). ah). LU ea $100,000.00 
itadesActeptances, Payables ote owns vino 190,770.64 
PNECOUMCS aya DLewepemeepanrrtn a tmrhere.c.< <0 ete ae 248,729.57 
Interest and Dividends Payable................; 12,324.07 
Accrued Accounts: 
Income and Excess Profits Taxes (estimated)... . 40,000.00 
Wid es tegiy. ea. iho MEEPS, ok 0D. eat eatctseiale 13,009.17 
LANES BE, PIS, a a een ens aaae 3,702.43 
Ropale Gurren tabla Dili tiesigec sun slo «tusacstu Pressure byes = ve 
DEFERRED CREDIT—FIRE INSURANCE SUSPENSE.......-.+0++++-+- 
RESERVES: 
diijimies and Damages 0S. QUG..e 22a. 2 $ 8,250.27 
Contingencies. .....30004 SACP N Rete Ae eee 25,000.00 
otal Resetvesttias ein. aiies. dcn.ragoxe oul) derocs 


PROFIT AND Loss SURPLUS: 


Balances lanuaryere1O2026 ss cess e ace sere es $ 85,743.68 
SuLplusM#Om thee Calan s .anartt oe). -- nagcugbers 220,525.34 

Mo talesiine, UR aR GQ An. QI IRI, | $306, 269.02 
IEPAG SOM Oiniahe VAN OhS. Ls Pe En Ob Re Pee Foe Oe ee 120,000.00 


$ 250,000.00 


I ,000,000 .00 


275,000.00 


608, 662.78 
5,491.64 


33 1250.27 


200,000.00 


186, 269.02 


$2, 558,673.71 


Notre: The Company has contingent liabilities of $109,326.73 on account of notes ; 


and acceptances receivable discounted. 


3 Subject matter of balance sheet by permission from Accountants’ Reports, by W. H. 


Bell, p. 97. 
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While the second method may have some advantages, 


.. it is perhaps safe to assert that in the majority of cases the 
former is preferable. It is almost always used in the case of financial 
institutions. If the balance sheet is primarily intended to be submitted 
to a prospective lender, prominence should be given to the comparison 
of ctirrent assets with current liabilities by placing them at the top. If 
the balance sheet is intended for a prospective purchaser, the net worth 
of the business may well be stated in one amount, thereby conforming to 
the first arrangement. In the opinion of many accountants, the growing 
practice of issuing capital stock without par value furnishes an addi- 
tional reason for showing in the balance sheet the total of the capital 
stock and surplus.* 


It may also be said that the trend of modern accounting is 
strongly toward a marked differentiation in the entry of liabilities 
on the balance sheet as distinguished from proprietorship interest. 
In the old-style balance sheet, credit amounts were tabulated on the 
right-hand. side without definite grouping or classification. In the 
modern balance sheet, the effort is to show definitely such classi- 
fications as will be of assistance to those for whom the statement is 
prepared. Liabilities are so divided as to bring together those of a 
current nature as distinguished from those which are more per- 
manent. And capital stock obligations, instead of being included 
with the more permanent liabilities are so grouped as to bring all 
proprietorship measurements together, culminating in a total which 
shows in one amount the excess of assets over liabilities. 


Reserves on the Balance Sheet.—It has been shown ® that re- 
serves are of two kinds—operating and non-operating reserves— 
and always show credit balances. Of these the operating reserves 
are’not limited in use to corporate accounting, and cannot be dis- 
cussed here except to say that they should be shown on the balance 
sheet as deductions from asset values, as in the case of reserves 
for depreciation and reserves for bad debts; or else shown as 
accrued liabilities, as in the case of reservations for taxes. It may 
be repeated that there is a growing objection to using the name 
“reserves” in this way, on account of the confusion that has resulted 
therefrom. Those which are deductions from asset values are 


‘ Bell, Accountants’ Reports, p. 22. 
*Ch. 98, “Reservations of Surplus.” 
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better styled “allowances” or “provisions,” as “Provision for Depre- 


ciation” and “Provision for Bad Debts,”’ and those which represent 
true liabilities are preferably spoken of simply as accruals, as ‘‘Ac- 
etued laxes- 

In regard to the non-operating reserves, one need remember only 
that they are nothing more than appropriations of surplus, in order 
to see that they belong to the net worth group. They represent 
surplus which has been set aside for some specific purposes and is 
therefore not available for dividends. The balance sheet shown as 
Form B in the preceding chapter, illustrates such an appropriation 
of surplus. Sf 

The balance sheet should, of course, show clearly the nature of 
surplus appearing on it, i.e., that which is available for dividends 
and that which is not. As stated elsewhere, surplus earned, or 
paid-in, is presumably available for dividends unless it has been 
reserved for other specific purposes. Appropriated surplus, on the 
other hand, and surplus resulting from the unrealized appreciation 
of assets, ordinarily, is not.6 The balance sheet just presented— 
Form D—shows a surplus from appreciation in such a way as to 
indicate clearly that it is not available for dividends. 


Analysis of Surplus.—lt is also desirable that the balance sheet 
shall show the changes in surplus during the fiscal period, so that 
a person having the balance sheets as of both the beginning and the 
end of the year and seeing the difference between the amounts of 
surplus at those two dates may be able to determine the reasons for 
the change. Such an analysis would make the surplus section of the 
balance sheet show in the following form: 


Steen AMUAL Vat ehO 20mm eae ac sacs gels cole 5 crete CLT Mel ereter $50, 247.23 
Hess ewivadendideclaredelareien, TOS aciwrae - ¢ sists bla Lietete ober ea'¢ oe « 20,000.00 
$30, 247. 23 

PUIG A Bro miiolny edo 2UNeIer sate ple ns arcs oysters oye ovelto 7s wpe ¢ gate oui wats 12,962.38 
SUP ism DeCeM Del ote LO20 a wis c sued srele ciel cte oes ¥ cxeue ol sin ple eels ec oheblg $43, 209.61 


lf this analysis of surplus were, however, of any greater length 
than this, it would be better to make a separate schedule of it in 
some such form as that which follows: 


@For general discussion of surplus see Chapters 95-98 inclusive. 
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ANALYSIS OF SURPLUS 


Balance of Surplus, December 31, 1926..........--- +e eee ee ee eeeeeee $100,000 
Adjustments applicable to prior periods: 
Addition: : 
Refund of Incomes ax Overpaid nani: elaine $ 1,000 
Deductions: 
Accounts Payable Not Entered..............-...- $200 
Ttems Wrong lyg Capitalized raciteme cities eet 400 


Total, Deductions isto: rae Gertie tees Same skier 600 


INGTIINereasGiet te. oe «eee « aictttr eae ans subias decane emesis ele a 400 


True Surplus, December 31, 1926. .... 2... +0 +0 eee eee eee eee eee eee $100, 400 
Hxtraordimaryeero tts: Chis) erbOC sowie tty eee ele istele ee $17,000 
Net Operating, Profit,this.perlodis - sissies). 4-3. streets 43,000 60, 000 


Amount available torappropriationy..).. 1sert. dees. os oes eee nee ee $160, 400 
Appropriations of Surplus: 

Reserve (op OimkINC MUNG torerscieeys derelr eeceaere et iacha $10,000 

Dividends - 0.) ARNT RI as rare ate ae. neat 20,000 


Total sAppropria (OUS acti ice sinlalatel os aie einstein ss apt iefecs 30,000 


Surplus, JUNE 30,1027 soe och <ievas dertared hott eaves oxo o ora ee ee era $130, 400 


Funded Debt on the Balance Sheet.—Bonds outstanding, of 
course, appear among the liabilities on the balance sheet. Unsold 
bonds should not appear as an asset, but should be deducted from 
the amount authorized. In order that the sold and unsold bonds 


may be clearly distinguished, they should appear in the balance sheet 
about as follows: 


First Mortgage 5% Gold Bonds: 


Total Amount Authorized 
Less: Unsold Bonds 


Bondsassuedsand.Outstanding wae d-sandas dave oes cus Came eee $ 500,000 


Bonds repurchased by the company and held alive in the treasury 
should be clearly indicated in the balance sheet, either as a sub- 
division of “Sinking Fund Investments,” or as “Treasury Bonds,” 
with a suitable explanation of what is meant thereby, or under such 
other caption as will clearly indicate the nature of the asset without 
possibility of misunderstanding. Bonds of the company purchased 
by the trustees of the sinking fund, insurance fund, reserve fund, 
beneficial fund, or by any subsidiary or affiliated organization, board, 
or society, should, however, be listed in the assets of such funds, and 
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not necessarily as treasury bonds. While bonds so purchased are 
sometimes hidden among the general investments of the company, 
this should not be done. 


The Sinking Fund on the Balance Sheet.—The sinking fund, 
consisting as it does of cash and securities, would naturally be 
placed among the assets in the balance sheet; but since the sinking 
fund assets are not free for use as working capital but have been 
handed over to the trustee, practically as part payment on the bonded 
debt, there is some question as to the expediency of including them 
among the balance sheet assets. Many companies list sinking fund 
assets among the corporate assets, while others show them as deduc- 
tions from the bonded debt. The following methods of listing are 
in common use: 
iakanoeundint Hands Of ETustee® ..< .c cctiecc- os .cw sisrsue Je glucan ove svete $157,130 


2. Trustee of Sinking Fund, being amount of cash and securities held by 
the Trustee for redemption of $1,000,000 5% First Mortgage Bonds 


GN THORS) 5 5 EAT 514 OB ee Le ed Te RN AR A Se a Mee 157,130 
3. Sinking Fund Assets, being amount in hands of Trustee, as follows: 

Hiny cSUCCMTMOOCUINICIES rat rea auta tert crsre cic ecstshevs ohare scare ole Pais $100,000 

Cashiviny Savitios Bankkwer)s wet. 28 «Lie. lsoeeae eae 57,1300" 257,430 


4. Sinking Fund Assets. (Cash and securities amounting to $157,130 in 
hands of Trustee, deducted from outstanding bonds, per contra.) 


Under the last plan (4) the sinking fund assets appear only as a 
memorandum among the assets, while the amount of the funds is 
deducted from the bonds themselves on the opposite side. 


Good-Will on the Federal Reserve Balance Sheet.—Atten- 
tion must be called to the rather unusual manner in which good-will 
is shown on the approved Federal Reserve balance sheet. All in- 
tangible items such as this are ordinarily shown at the bottom of 
the asset side. It is true, however, that the banker, in examining 
the balance sheet as a basis for loans, appraises the various assets 
in his own mind; and that the loan value which he places on good- 
will is nothing. 

The banker’s viewpoint is emphasized in the handling of this 
item on the Federal Reserve balance sheet, for it is entirely omitted 
from the assets. Since with this omission the debits and credits 
of the statement would not balance, the book value of the good-will 
is inserted on the liability side as a deduction from the net worth 
before that is added to the liabilities. The two sides will thus bal- 
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ance in that the book value of the good-will is deducted from both, 
being omitted on the debit side, where it would normally be found, 
and being subtracted from the total of the credits. 


Other Statements.—Other statements will necessarily be pre- 
pared. These may include a profit and loss statement, schedules 
of accounts receivable and accounts payable, and any other account- 
ing and statistical data which may be desired. Their preparation, 
however, involves but little of purely corporate interest, as they will 
be in practically the same form for corporations as for partnerships 


and individual pronrietorships. Forms of income statement are 
shown in a later chapter.” 


7Chs. 111, 112, “Reports to Stockholders,” 


CHAPTER 108 
CONSOLIDATED STATEMENTS 


Purposes of Consolidated Balance Sheet.—A_ consolidated 
balance sheet is one that combines the balance sheets of several 
different concerns. The plan of including in one statement the items 
of a parent company and its various subsidiaries is now in general 
use, having grown up with the holding company. The first impor- 
tant consolidated balance sheet published was probably that issued 
by the United States Steel Corporation in 1902. This company’s 
consolidated statements still constitute excellent examples, combining 
as they do the statements of a considerable number of subsidiary 
companies. 

The holding company and each of its subsidiaries will have 
its own statement, but it is frequently necessary or desirable to 
present all the financial details in one balance sheet, in order to 
reflect the financial position of the whole group of affiliated com- 
panies as one undertaking. The assets and liabilities of the 
constituent companies are therefore included with those of the 
controlling company, after eliminating therefrom the inter-company 
stocks, bonds, and accounts which indicate the relation of one sub- 
sidiary company to another subsidiary or to the parent company. 


Need of Consolidated Statements.—The income of a holding 
company consists, besides whatever profits may result from its own 
operations if it is also an operating company, of dividends paid by 
the companies whose stock it owns. The earnings of these companies 
may be far greater or less than the amount of dividends paid; in the 
former case a surplus will be accumulated by the subsidiaries ; in the 
latter case their respective capitals may be impaired. Under such 
conditions the cost of the stock of the subsidiaries, as shown on the 
books of the holding company, will give no idea as to the real worth 
of the subsidiaries and consequently of the holding company. It 
should be readily apparent that the cost of stocks owned by a hold- 
ing company, so often purchased (for book purposes) at figures 
which may represent anything but their real cash value at the time 


953 
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of purchase, will constitute an entirely inadequate statement of the 
assets of the holding company. 

The audit of the books of a holding company, therefore, neces- 
sarily involves the audit of the books of the subsidiary, so that a 
comparison may be made between the cost of the stock as shown on 
the books and the balance sheet of the holding company, with the net 
worth of the subsidiaries as shown by their balance sheets. The 
simplest form of presenting the result of this comparison is by a 
consolidated balance sheet. 

As an example of the erroneous figures which might result from 
a failure to examine the books of the subsidiaries in order to show 
the true value of their stock in the hands of the holding company, 
Ernest Reckitt relates the following experience: 


I have in mind a case where I was called in to make, as I supposed, 
an audit of the books not only of the “Holding Company,” but also of 
the subsidiary companies, and was amazed to find that it was proposed 
to have me audit only the “Holding Company’s” books. Upon explaining 
that I could give no certificate on such audit, the most specious arguments 
were advanced and the president of the company attempted to use the 
full force of his strong personality to persuade me to defer to his wishes, 
which naturally only made me suspect still more the motives which ac- 
tuated him. Finally, and with great reluctance, they handed me the 
books of the subsidiary companies, and I found out that two of the com- 
panies had made losses aggregating over $200,000, no part of which losses 
had been taken care of on the books of the “Holding Company,” though 
they had been careful to bring on to the books of the “Holding Company” 
the profits made by other subsidiary companies. One year later, the 
“Holding Company” and most of the subsidiary companies were in bank- 
ruptcy, as they deserved to be.’ 


_ Effect of Consolidation of Statements on Inventories.—Per- 
haps the most obvious example of the need of consolidated state- 
ments is found in the case of companies one of which sells its 
products to the other. Assume the case of a candy factory owning 
a subsidiary which manufactures paper boxes, selling 90% of its 
output to the parent company. If just before the time for making 
a statement the subsidiary “sells” its entire finished goods inventory 
to the candy factory at its usual margin of profit or at an unusual 
price, the transaction will be represented on the books of the one 
company by an account receivable, and on the books of the other by 
an equal account payable. As will be seen later, these will both be 


1 Quoted in Auditing Theory and Practice, by R. H. Montgomery, (3rd PrN P- 349 
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eliminated in the consolidated balance sheet. But these same goods 
will appear on the inventory of the candy factory at a greater book 
cost than the real cost to the combined interests, because the profit 
charged by the subsidiary has been included in the inventory. This 
profit must be eliminated if we are to get down to accepted principles 
in the valuation of inventories. It is an unrealized profit as viewed 
from the standpoint of the combined interests. 


Contents of Consolidated Balance Sheet.—The contents of. a 
consolidated balance sheet are practically the same as that of a 
single company. ‘There are, however, certain points peculiar to such 
statements which require special attention. These peculiar features 
are as follows: 


1. litercompany obligations—existing debts among the constitu- 
ent companies for goods sold, for advances made to one another, 
and for bond interest accrued, or declared dividends—being offsetting 
assets and liabilities, should be eliminated from the combined 
statement. : 

2. The excess above cost to the combined interests of any valua- 
tion of inventories based on prices at which merchandise is sold by 
one company to another is eliminated. 

3. Intercompany holdings of capital stock are eliminated. 

4. Intercompany holdings of bonds are eliminated. 


Preparation of Consolidated Balance Sheets.—The prepara- 
tion of a consolidated balance sheet requires first the preparation of a 
fully satisfactory balance sheet of each company. All corrections 
and other adjustments of the individual statements should be made 
before work is begun on the consolidation, and the classification of 
similar items and the terminology used should be the same on all the 
statements. 

It will be found that the easiest method of combining the several 
balance sheets is by entering the various items of each on analysis 
paper. The names of the companies may be entered in the left-hand 
margin if they are numerous, the money columns being headed up 
for the various asset and liability items; but generally the reverse 
method will be more satisfactory, 1.e., entering the names of the 
companies at the heads of the money columns (using one column 
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for each company), and assigning one line to each of the asset and 
liability items. 

The next column (or line) after the enumeration of assets and 
also after the liabilities, should then be headed “Total,” and the totals 
of each account for all companies should be carried over and bal- 
anced, the grand total of assets equaling the grand total of liabilities. 

Two columns (or lines) may then be provided for adjustments. 
As these are, however, usually in the nature of eliminations (credits 
to assets and debits to liabilities) rather than increases, some ac- 
countants provide just one column for “Eliminations,” entering in 
red ink any adjustments which are in the nature of increases. 


Intercompany Profits in Inventory Under ordinary circum- 
stances any intercompany profits on goods held in stock must be 
eliminated in order that the consolidated balance sheet may show 
the true value of the inventoried goods. The intercompany profits 
on such goods arise when they are sold or transferred by one of the 
affiliated companies to another at an advance over the manufacturing 
or purchase cost. As the inventory valuation on the consolidated 
balance sheet should represent the actual purchase or manufacturing 
cost of the goods as if they were purchased or manufactured under 
a single organization, these intercompany profits must, of course, be 
eliminated. This may be done by the creation of a reserve for inter- 
company profits by a charge against the holding company’s surplus, 
this reserve appearing on the consolidated balance sheet but not on 
the books of any of the constituent companies. The inventory then 
stands at its full inflated value, but the intercompany profits it con- 
tains are offset by the reserve. 


Elimination of Intercompany Items.—Before commencing to 
eliminate intercompany accounts, these should be reconciled between 
the various sets of books to make certain that the same amount is 
shown as a receivable on the part of one company as is shown as a 
payable on the part of another. Differences may exist in the current 
account between two of the companies because merchandise shipped 
and charged by one company has not yet been received and entered 
by another, or for other reasons. In the case just mentioned the 
adjusting entry on the work sheet would debit the inventory of the 
receiving company by a charge to Goods in Transit account and 
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credit its Intercompany Accounts Payable, as the merchandise should 
of course be included in the inventory of the group. 

When all such differences have been adjusted the intercompany 
accounts receivable will equal the intercompany accounts payable, 
and all should be eliminated by the proper entries on the work sheet. 
These items to be eliminated will include, in addition to debts pay- 
able by the holding company or one of the subsidiaries, to another 
of the subsidiaries or to the holding company for merchandise sold 
or services rendered, advances of money from one to another, or 
deposits of money by one of the companies with another, bonds of 
one of the companies held by another, accrued items, and declared 
dividends. The consolidated balance sheet will therefore show no 
receivables or payables except those due from and to outsiders. 


Example of Work Sheet.—The manner of assembling and com- 
bining the items of several component companies into a consolidated 
balance sheet is shown in Form E, given below. Three companies, 
X, Y, and Z, are used in the illustration, the first being purely a 
holding company, and the other two, subsidiary operating companies. 
Intercompany stockholdings and current obligations requiring careful 
handling are included. The form shows how the accountant or 
corporation official gathers details and makes deductions on his “work- 
ing papers,” “working sheets,” or “analysis sheets,” preparatory to his 
final exhibit: The assets and liabilities are shown separately and com- 
bined. The eliminations of intercompany items in arriving at the net 
results are also shown. In the preparation of consolidated balance 
sheets, the statements of the several companies are prepared sepa- 
rately and then brought together, as shown in this form. 

Of the adjustments shown, those already referred to are the 
elimination of $15,000 owing by Company Y to Company Z and 
of $12,000 owing by Company Z to Company Y (both of which 
are deducted from “Cash and Sundry Assets” on the asset side) ; 
the removal of $60,000 of advances by Company X to the other 
two companies; and the elimination of the $30,000 of bonds of Com- 


pany Y, held by Company X. 


Intercompany Holdings of Capital Stock.—The other elimina- 
tions shown are those of intercompany holdings of capital stocks. 
In the present simple case these are all carried on the books of the 
holding companies at pat, but frequently this will not be the case. 
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This condition results from the purchase of the stock at a figure 
other than par, and necessarily means that the holding company has 
paid a premium for its share of the accumulated surplus of the 
subsidiary or for the good-will not on the books, or has perhaps 
received the stock at a discount on account of the existence of a 
deficit or the lack of that earning power which constitutes the value 
of good-will. 

Let us suppose that the par value of a subsidiary’s stock is 
$100,000, all of which has been purchased by the holding company 
for $175,000. This purchase price bought, as has been said, the 
surplus of the subsidiary including the value of any good-will not 
on the books. If the surplus by the book values of assets other than 
good-will at the time of the acquisition of the stock was $25,000, 
the sum of $50,000 must have been paid for the good-will. The 
following adjustment will therefore be necessary: 


GCapitalaStocksoigsetlbsidianyal soe ot eres. = oes tia A. en $100,000.00 
AAU GUESS 2 ces pauls che ao OG Chait: Cee eh Seen beeen ae ee 25,000.00 
CoodsWillag. skh FOR eo etles 1.0 Sey at 50,000.00 
To Investment in Stock of Subsidiary........ fie $175,000.00 


The rule is admirably expressed as follows: 


Where the book value of the subsidiary company in a balance-sheet 
of the company holding that stock is in excess of the par value of the 
stock plus the surplus of the subsidiary company at the date of acquisition 
the excess should be charged to good-will. Where the book value of the 
stock of a subsidiary company in a balance sheet of the company holding 
that stock is less than the capital stock plus the surplus of the subsidiary 
company at date of acquisition, the difference should be credited to capital 
surplus, unless there is good-will of a greater amount either on the ac- 
counts of the holding company or of the subsidiary company, or if there 
is good-will of a greater amount arising from purchases of stocks of other 
subsidiary companies. This treatment is based on the assumption that 
good-will is shown separately, but many companies in their published ac- 
counts do not show good-will separately and simply have an account called 
“cost of properties.” In this case the debits and credits would be made 
to this account instead of to good-will or capital surplus.’ 


Reason for Adjustment of Surplus.—The reason for eliminat- 
ing in the consolidated balance sheet the surplus of the subsidiary 
at the date of the acquisition of its stock by the holding company, 


2“Conselidated Accounts,” by G. R. Webster, Journal of Accountancy, Vol. XXVIII, 
p. 263. . 
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instead of including it as a part of the consolidated surplus, is that 
the surplus of the subsidiary at that time is of the same nature as its 
capital stock. What the purchaser buys is all or a proportionate part 
of the net worth or capital, which is arbitrarily divided on the books 
between the two accounts, Capital Stock and Surplus. 

A business cannot accumulate a surplus before its inception, 
neither can it purchase a surplus except through the purchase of 
the capital stock, but in purchasing all of the capital stock it neces- 
sarily purchases all of the surplus. For this reason dividends re- 
ceived by the holding company out of the surplus accumulated by 
the subsidiary prior to the date of the purchase of its stock, should 
be credited to the cost of the investment on the books of the holding 
company rather than to income, since the undivided surplus con- 
stitutes part of what the holding company paid for, and the receipt 
of the dividends is a return of capital invested rather than a profit 
earned. The profit and loss account of a holding company should 
therefore reflect only the profits earned by the holding company after 
its organization plus the profits of subsidiaries after the acquisition 
of their stock by the holding company. 


Adjustment of Inventories.—As already stated, if any one of 
a group of companies for which a consolidated balance sheet is being 
prepared has in its inventory merchandise which it has purchased 
from another company of the same group, the profit made by. the 
vendor company in the sale of the merchandise must be eliminated 
from the inventory valuation, and the merchandise carried in the 
consolidated balance sheet at its cost to the group. Careful investi- 
gation is sometimes required to determine the amount of this profit, 
which will be eliminated by an adjustment debiting Surplus and 
crediting Inventories. Failure to make this adjustment would re- 
sult in the combination’s showing current assets at an improper figure 
and would be equivalent to the carrying of inventories by any single 
company at an inflated valuation. 


CHAPTER 109 
CONSOLIDATED STATEMENTS (Continuep) 


When to Use Consolidated Statements.—When the holding 
company owns all of the stock of a subsidiary there is no question 
regarding the need of a consolidated balance sheet. If it owns 90% 
or more there is seldom doubt as to the advisability of the consoli- 
dated statement. But what if it owns a smaller holding? If that 
smaller holding is yet sufficient for effective control, few perhaps 
would question the wisdom of joining the statements. 

If the holding company, however, is not able to exercise control 
there is a question as to whether the statements should be joined. 
The rule might be laid down that if the stock of the other company 
forms an important percentage of such a holding company’s assets, 
no balance sheet except a consolidated one would satisfactorily pre- 
sent the holding company’s condition, but that a statement for the 
other company would be adequate without consideration of the 
holding company. The stockholders of the subsidiary have no inter- 
est in the holding company in the way in which those of the latter 
have in the subsidiary because of its ownership of stock in the 
subsidiary. 

No definite rule can be promulgated. This fact has been recog- 
nized by the United States Revenue Act which permits corporations 
to elect whether separate or consolidated returns shall be made when 
the intercompany stock ownership is 95% or more. The question 
is one to be decided on the merits of each particular case, basing that 
decision on the answer to the question as to whether the separate or 
consolidated form of statement will more fully show the true financial 
condition of the companies. This alone can be the final test in 
doubtful cases. 

Under the usual plan of preparation, when the holding company 
does not own all the stock of a subsidiary, the consolidated balance 
sheet shows all the assets and liabilities of the subsidiaries, bringing 
over on the liability side of the consolidated balance sheet the outside 
interest in the capital stock and surplus of the subsidiaries. 

Taking the work: sheet—Form E—given in the preceding chap- 
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ter, in which the intercompany items have already been eliminated, 
a form of balance sheet made out according to this method is pre- 
sented in Form F shown on the following page. A comparison of 
-the two forms will show exactly how the balance sheet has been 
prepared. The source of the various figures having to do with 
capital stock will be readily apparent. The manner of dividing the 
surplus is shown in the following table. The figures can easily be 
traced back to the balance sheet and adjustments in Form E. 


Company X (the holding company) has a surplus of................-. $ 81,200.00 
Company X owns $175,000 of the $300,000 stock of Company Y and is 
therefore entitled to 175,000/300,000 of its surplus of $74,100....... 43,225.00 
Company X owns all of the capital stock of Company Z and is therefore 
entitled! tovallofits.surplusiol jer cae ee teens eee ei te sn 34,400.00 
Surplus to appear on balance sheet is therefore................4. $158,825.00 


The surplus of the outside interests is only that proportion of 
the surplus of Company Y which the outside interests own of the 
capital stock of Company Y, or 125,000/300,000 of $74,100, or 
$30,875. | 

The outside interests have an interest also in the surplus of 
Company X which might be shown. If one-twentieth of Company 
X’s surplus, or $4,060, belongs to Company Y, then the minority 
interests of the latter company own five-twelfths of this surplus, 
or $1,691.67. 


Additional Illustrations of Consolidated Balance Sheets.— 
The balance sheet of the Vulcan Machine Works and its sub- 
sidiaries which follows—Form G—is that of a manufacturing com- 
pany, and shows an arrangement of details slightly different from 
the arrangement of Form I’. As will be noticed, the company’s bonds 
to the value of $50,000 are included in the assets and also in the 
liabilities, this amount being owned by a subsidiary. The stock- 
holdings are indicated as a memorandum on each side, while the 
stock premium is included in the assets, thus indicating that the stock 
owned is worth more than par. This premium might be charged 
against Surplus. If stock is purchased below par, the discount may 
be credited to Surplus, provided the stock is really worth face value. 
A deficit of an underlying company should be shown in the consoli- 
dated balance sheet as a deduction from Surplus. 

The division of surplus profits between the holding company 
and outside interests must obviously depend on the status of the 
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preferred stock. The holders of that stock may or may not have 
an interest in excess profits over and above the dividend payments ; 
therefore no division is attempted in this exhibit. 

Another consolidated balance sheet, shown in Form H, is that 
of the Wisconsin Lumber Company which owns and operates ten 
retail yards and four subsidiary companies. In connection with 
this statement underlying details having to do with the separate 
yards of subsidiary companies are contained in supporting schedules 
not reproduced here. Each schedule assembles all of the items of a 
similar nature on hand at the various yards and companies. For 
example, Schedule 1 would show the cash and bank balances, or 
overdrafts, at the various yards and companies as well as at the home 
office. Schedule 4 would in like manner show the location of all 
merchandise inventories and supplies of the various yards and com- 
panies. Otherwise the balance sheet differs but slightly from the 
other forms presented in this chapter. By placing the capital and 
surplus profits after the liabilities instead of before, it is possible 
to show the “net worth” of the combined companies. 

As a further illustration there is presented later in the chapter— 
Form I—a consolidated balance sheet of the United Equipment 
Company and the Nelson Car Wheel Company, the combination 
of which is used as an example in the study of holding companies. 
It will be seen that this consolidated balance sheet includes only 
the two stated companies, the United Equipment Company’s hold- 
ings of stock in other companies being shown in the Investments 
account. It is obvious, however, that this account would include 
the stock of companies whose statements are included in the con- 
solidated balance sheet. The investment of the United Equipment 
Company in the bonds of the subsidiary is deducted from the 
Investments account and added to the amount of bonds in the treas- 
uries, being thus deducted from the liabilities, 


Consolidated Income Statement.—The profit and loss accounts 
of the parent company and its various subsidiaries may, like the 
balance sheets, be combined in one comprehensive income statement 
or statement of profit and loss. 


A columnar work sheet is generally used in combining the various 


® 
2 Ch. 116, “Accounting for Holding Companies.” 
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items of income and expense, as already illustrated under the bal- 
ance sheet. 

In principle the consolidated profit and loss statement simply 
groups and totals similar items of income and expense. There are, 
however, certain eliminations to be made which are related directly 
to the asset and liability accounts (other than the consolidated sur- 
plus) and some which do not affect the surplus. Among the former 
will be found the adjustment discussed in connection with holding 
companies,2 whereby any profit made by one company in the group, 
on merchandise sold to and still in the possession of another, must 
be eliminated from the valuation of the inventory, which is to be 
carried at cost to the group as a whole and not at the selling price of 


the company which transferred it (which is its cost to the company 
which holds it). 


Elimination of Intercompany Income and Expense Items.— 
This brings us to the fact that, for purposes of the consolidated state- 
ment, sales, whether of products or of services, from one company in 
a consolidated group to another are not to be considered as sales 
any more than are shipments of merchandise from one branch house 
of a corporation to another, or transfers of merchandise or material 
from one department to another. In the consolidated statement 
such sales should be removed from the aggregate sales of the con- 
solidation and from the aggregate cost of sales of the consolidation. 
It will be evident that there will be no change on account of this 
adjustment in the profit of the group in connection with merchandise 
which has been sold out of the group, because when the sale was 
made from one company within the group to another the selling price 
of the former became a part of the debits to income of the latter. 
On merchandise which has not been sold out of the group there 
will of course be that adjustment of profits on account of the changed 
inventory valuation which has already been discussed in relation to 
its effect on the balance sheet. 

Payments of interest, royalties, and other expenses from one 
company in the group to another should similarly be shown sep- 
arately in the consolidated operating statement in such a way that 
they will offset each other instead of being included in both the 
income and expense of the consolidation. This adjustment will not, 


2Ch. 116, “Accounting for Holding Companies.” 
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of course, affect the profit of the group as a whole, but will reduce 
its income and its expenses in equal amounts, since any such 
amounts paid and received entirely within the group must have been 
equal. It is sometimes necessary to adjust the operating statements 
of the individual companies so that accruals and prepayments treated 
differently on the books of the several corporations may be handled 
alike in order exactly to offset each other. 

These suggestions will at least indicate the manner in which all 
intercompany transactions should be handled, the fact being kept in 
mind that the object of the consolidated statement is to show the 
operations of the entire group on the one hand with outside interests 
on the other. All transactions occurring purely within the group 
are to be taken out, so that the sales accounts, for example, are to 
show only sales to outsiders. 


CHAPTER 119 
REPORTS TO BOARD OF DIRECTORS 


Corporate Reports.—Corporate reports are a characteristic fea- 
ture of corporate operation. They are required by the governmental 
authorities, mainly for purposes of taxation; they are the means by 
which the board of directors keeps in sufficiently close touch with the 
affairs of the corporation to direct its operations with intelligence 
and efficiency. Also they are the means of giving the stockholders 
such general or special information as will enable them to judge of 
the ability of the corporate management and the safety of their 
corporate investment, and when the occasion arises, enable them 
to act intelligently in such matters as must, or may be, referred to 
them for decision. 

For present purposes, corporate reports are divided into three 
classes: (1) reports to governmental authorities; (2) reports to 
board of directors; and (3) reports to stockholders. . 

Reports of the first class, required by the state and national 
authorities are mainly tax reports and belong in a later chapter ; 
reports to directors are discussed in the present chapter; reports to 
stockholders in the chapters that immediately follow. The forms of 
financial statements, which may be incorporated in any of the classes 
of reports mentioned, are considered in another connection.” 


Officers’ Reports to Boards.—The board of directors is the 
managing body of the corporation and the directors, either as a board, 
or as individuals composing the board, are entitled to the fullest 
information as to the affairs and the condition of the company. This 
is both a matter of law and of practical business sense. There should, 
therefore, be no reservations in reports of the officers made to the 
board, or to individual members of the board. 

As to the subject matter of official reports to the board, there is 
little to say—they differ not at all from any other reports. If sub- 

1Ch. 113, “Corporate Taxes and Tax Reports.” 


2Chs. 106-107, “Forms of Financial Statements,’’ and 108-109, ‘‘Consolidated State 
ments.” 
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mitted merely for the purpose of supplying information, they should 
be as clear, complete, unbiassed and “informative” within their proper 
limits, as they can be made. If submitted for the purpose of securing 
board action, they should be clear, complete and informative as 
before, but should be in addition as persuasive as the proprieties will 
permit. No matter what their purpose, they should always be neat 
and attractive in appearance. 

Reports are usually addressed to the board, though sometimes to 
the chairman of the board, or if there is no such official, to the 
president of the company. A report intended for and addressed to 
the board, if handed or delivered otherwise to its presiding officer 
or to the secretary of the company, is officially before the. board. 


Auditor’s Report.—The auditor’s certificates from which the 
following extracts are taken were submitted in report form. ‘The 
first was addressed to the president of the company for whom the 
audit was made. The address and subscription only are given here. 


STEPHEN Brrcu, Esq., President, 
Kennecott Copper Corporation, 
120 Broadway, New York City. 


Dear Sir: 
We have audited the accounts of the Kennecott Copper Corporation as 
kept at the New York office and confirmed by reports from Alaska, and submit 


herewith our report .... 
Respectfully yours, 
Loomis, SUFFERN & FERNALD, 
Certified Public Accountants 


The second certificate, of similar nature, was addressed to the 


board. 


To THE DIRECTORS OF THE 
ALLIS-CHALMERS MANUFACTURING COMPANY: 


We have examined the books and accounts of the Allis-Chalmers Manu- 
facturing Company .... 


Prick, WATERHOUSE & Co. 

Treasurer’s Report.—The report that appears below is an in- 
formal statement by a corporation treasurer suggesting a method of 
securing funds necessary to pay a proposed dividend, the company’s 
surplus being amply sufficient to justify the dividend, but its cash 
position being such that an additional amount must be raised if the 
dividend is to be paid. Usually such a report would be read or 
presented to the board by the treasurer in person. 
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March 4, 1927. 
To tHr Boarp OF DIRECTORS OF THE 
AMERICAN GEAR-WHEEL COMPANY. 
GENTLEMEN : 

Replying to your inquiry as to the method of securing the cash needed 

to pay the proposed dividend of 5 per cent on the outstanding stock of the 
company, I would say that the approximate amount required for the dividend 
is $70,000; that our cash balance at the present time is $50,000, of which 
not more than $20,000 can be safely diverted to the payment of this dividend. 
We can, of course, borrow from the First National Bank the $50,000 still 
needed to make up the amount of our dividend, but as we cannot hope to spare 
sufficient cash from the regular operations of the company to repay such a loan 
for a year or more, it seems to me better that it should come from some other 
source. 
We have recently received an offer of $75,000 for our Providence plant. 
This plant has not been in operation for over a year and we cannot as yet even 
predict the date when it will again be needed. The terms offered are $25,000 
down, $25,000 in one year, and the balance in two years. My suggestion is 
that we sell the Providence plant, use the cash payment for dividend purposes, 
and borrow the money still needed for our dividend on the secured notes given 
for the deferred payments. We can do this without disturbing our line of 
credit at the First National Bank and the loan will practically carry itself. 

There are other methods by which the cash we need can be raised, but the 
plan suggested is, in my opinion, preferable to any of these others. 


Respectfully submitted, 
GerorcE H. OstTRANDER, 
Treasurer 


Committee Reports.—As in the case of officers’ reports to the 
board, there is nothing peculiar in the form of a committee report 
save its address and signature. The following committee report as 
to the advisability of a stock dividend is in the usual form. 


New York City, February 15, 1927. 
To THE Board or DIRECTORS OF THE 
GENERAL CoNSTRUCTION COMPANY. 


GENTLEMEN : 


Your committee appointed to consider and to report on the advisability of 
an extra cash dividend, or in lieu of this a stock dividend, and, if either is 
considered advisable, to recommend amounts and conditions, report as follows: 

The outstanding common stock of the company is 200,000 shares of the 
par value of $100 each; a total common stock capitalization of $20,000,000. 

Available surplus as of January 1, 1926, amounted to $15,725,425.25. 

Profits for 1926, partly estimated, amount, after deduction of charges, to 
approximately $4,212,000. 

Dividend requirements for current year call for 7 per cent on preferred 
stock amounting to $1,400,000 and 5 per cent on common stock, amounting to 
$1,000,000, a total of $2,400,000. Deducting this from 1926 profits we have 
approximately $1,800,000 to be carried to surplus. 

Adding 1926 profits to surplus of January 1, 1926, we have available surplus 
of approximately $17,500,000. 

_In our opinion this surplus, considering the nature and condition of the 
business ‘is unnecessarily large. At the same time we do not consider any 
considerable withdrawal of working capital advisable at this time for the 
following reasons: 
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1. The Allentown plant of the Alleghany Bridge Company is likely to 
be available for purchase within the year and if so should be acquired by 
this company. Its purchase and adaption to our purposes would require 
approximately $9,000,000. 

2. There is a probability of several very large construction projects 
coming to the point of advertising for pids within the next few months. We 
should be able to secure one or more of these and the work is profitable 
and desirable for us in every way. It will, however, if added to the 
construction work we have already on hand, require a very large invest- 
ment, temporary, it is true, but nevertheless running over several years. 

3. We are confidentially informed that a controlling interest in the 
Pennsylvania State Construction Company may be open to purchase within 
the next six months, and should this possibility materialize our company is 
the logical purchaser and we should be prepared to act. 


While all this is true, our surplus is, as stated, large and our common 
stockholders are becoming restive under the present 5 per cent dividend and 
any moderate increase of the dividend rate would not be likely to satisfy them. 
We do not think that under existing circumstances any large increase in the 
present rate should be made. 

If the outstanding common stock of the company were increased by a 25 
per cent stock dividend, the present 5 per cent cash dividend being maintained, 
it would, we believe, fully satisfy the company’s common stockholders, and 
would leave our present working capital intact. Such a dividend would, it is 
true, increase the yearly dividend payments by $250,000, but if the company’s 
annual profits as averaged over the last five years are maintained, this additional 
disbursement could easily be supported. 

We therefore recommend, if the necessary stock approval can be secured, 
that, the common capital stock of the company be increased by 50,000 shares and 
that when this is done, the board declare a common stock dividend of 25 per 
cent, the present annual common dividend of 5 per cent being continued on the 
increased issue. 

Respectfully submitted, 
Joun C. ADAMS 
Henry Coie 
WiiAmM JOHNSON 


CHAPTER 111 


REPORTS TO STOCKHOLDERS—SPECIAL, MONTHLY, 
QUARTERLY 


Rights of Stockholders as to Information.—The stockholders 
occupy a somewhat anomalous position in the corporate organiza- 
tion. In the final analysis the corporation with its business and assets 
belongs to them, and they are entitled to such information and such 
definite figures as will enable them to judge intelligently of the 
status of the business and the ability of its management. Yet as a 
matter of good business, and, in most states, of legal right as well, 
the more intimate details of the business are usually, and properly, 
withheld from them. 

In a small corporation, where all the stockholders are close to 
the business and are either personal friends of the directors and 
executive officers, or well-known to them, this reservation of in- 
formation is not of the same importance, and frequently in such 
corporations the most confidential details of the business are as 
open to the stockholders of the company as to its officers. In the 
larger corporations, however, with hundreds and perhaps thousands 
of stockholders, any information given to the stockholders is for 
all practical purposes given to the public, and discrimination as 
to the information given to the stockholders becomes, at times, a 
matter of vital importance. 

The difficult point here is to decide what shall be given out and 
what may fairly be withheld. The natural inclination of those in 
charge is to withhold information so far as it can be done without 
raising too much feeling among the stockholders and frequently 
this is carried too far—the real rights of the stockholders are dis- 
regarded. Professor Ripley discussing this question! instances 
one company of national prominence which “has never issued a 
balance sheet or financial statement of any kind whatsoever for more 
than a quarter of a century.” 


1 Atlantic Monthly, September 1926, pp. 380-399. 
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Value to Stockholders of Adequate Corporate Reports.— 
Proper publicity for the corporate affairs ranks high with Professor 
Ripley—not to enable stockholders to participate in the management 
of the corporation, for, as he admits, “the shareholder—the owner, 
in other words—is hopelessly indifferent to the whole business. His 
inertia as respects the exercise of voting power, and almost every- 
thing else, is an acknowledged fact. But no one expects it to be 
otherwise. No one believes that a great enterprise can be operated 
by town meeting. It never has been done successfully; nor will it 
ever be. . . . But such information, if rendered, will at all events 
serve as fair warning in case of impending danger. And _ this 
danger will be revealed, not because each shareholder, male or female, 
old or young, will even bother to remove the wrapping from the 
annual report in the post, but because specialists, analyists, bankers, 
and others will promptly disseminate the information, translating 
it into terms that will be intelligible to all.” 2 

And properly informative reports will lead to just and true quo- 
tations based upon real conditions, for our stock exchanges, as Pro- 
fessor Ripley continues, “can perform their proper function of mak- 
ing true prices, consonant with valuation, only when there is such 
disclosure. This, then, is the ultimate defense of publicity. It is 
not as an adjunct to democratization through exercise of voting 
power, but as a contribution to the making of a true market price. 
This is a point but half appreciated at its true worth.” 


Reports Made to Stockholders.—The usual and most important 
report made to stockholders is the annual report, which is discussed 
in the next chapter. Beyond this many of the larger corporations, 
as United States Steel, General Motors, and Tide Water Oil make 
quarterly reports. Going still further, monthly reports are not un- 
common, as those of the Pennsylvania Coal and Coke Company and 
the Columbia Gas & Electric Corporation. Also occasions not in- 
frequently arise when special reports or statements, such as those 
shown below are necessary or desirable for the information of stock- 


holders. 


Special Reports to Stockholders.—The following statement 
to the stockholders of the Anaconda Copper Mining Company is a 


2 Main Street and Wall Street, p. 169. 
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good illustration of a special statement or report to the stockholders 
of the company. The statement explains itself. 


ANACONDA CoppER Mininc COMPANY 
25 Broadway 
New York 


To THE SHAREHOLDERS OF THE 
AnaconpA Copper MINING CoMPANY: 


FEDERAL TAX QUESTION 


There has been some publicity regarding Federal Income tax matters of 
the copper companies, including your Company, in connection with the investi- 
gation of the Senate Committee into the administration of the Bureau of Internal 
Revenue. The following statement is submitted: 


In February 1920 an exhaustive investigation of the taxes paid by your 
Company was conducted, after which, upon the submission of all the facts in 
connection with the business of the Company and its accounts, the Treasury 
Department made necessary findings and reached an agreed final settlement 
of this Company’s taxes for the year 1917 and previous years, The taxes for 
1918 were also disposed of subject to the final ascertainment of the I919 
deductible loss. The entire issue now presented is as to whether valuations 
for subsequent years will be disturbed because engineers, who_ participated 
in the original valuation and who determined the basis of valuation, or their 
successors in office, have changed their opinions regarding certain factors which 
enter into the valuation.. There is no question as to the honesty, fairness and 
finality of the original valuations. As Secretary Mellon has publicly stated: 


“Taxes for 1917 and 1918 were assessed and paid by the companies on 
the basis of these valuations and the companies were informed that the 
valuations were final.” 


eee! eS 


“The original valuation for 1917 and 1918 was made by competent 
authorities and was an honest expression of judgment. The taxpayers 
had considered their taxes for 1917 and 1018 closed and arranged their 
finances accordingly. To reopen them at this late date would have upset 
an entire industry. The Department, therefore, took the position that the 
1917 and 1918 taxes having been finally settled and paid, it would not extend 
the revaluation to these years, but would commence with the year 1910, 
for which year and subsequent years taxes had not yet been determined. It 
was felt that the Department should not substitute its present judgment for 
the honest judgment of those officials of the prior administration who were 


formerly in authority in the Treasury and who had finally closed the cases 
for 1917 and 1918.” 


It is the unanimous opinion of counsel for this Company, as well as of 
counsel for many of the other large producers who have been consulted in regard 
to the matter, that under the law and regulations the valuations arrived at are 
final and cannot be disturbed. It is the belief of the officers of your Company 
that it has paid all the taxes that can be fairly claimed and that when the 
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Department is in a position to consider and close the subject for years subse- 
quent to 1918, there will be no substantial change in the amount of taxes which 
have been paid by the Company. 


JoHn D. Ryan, 
Chairman of the Board 


CorneE.ius F. Ketiey, 
President 
New York, May 4, 1025. 


The following statement to the stockholders of the company ac- 
companies and amplifies a notice of the annual meeting of the Atchi- 
son, Topeka and Santa Fe Railway Company. 


New York, January 12, 1926. 


To THE STOCKHOLDERS OF 
Tue ATCHISON, TOPEKA AND SANTA FE Rattway CoMPANY: 


The 31st Annual Meeting of the Stockholders will be held on April 22, 
1926, for the purposes shown in the notice herewith enclosed. For your fuller 
information the following explanation is made concerning certain of the purposes 
of the tneeting: 


Acquisition by your Company of stock and indebtedness, and lease of the 
Elkhart and Santa Fe Railway. The Elkhart and Santa Fe Railway Company 
has been incorporated under direction of your Company to extend the Elkhart 
branch from Elkhart, Kansas, to Felt, Oklahoma, a distance of about 59 miles. 
The district served by this extension is good agricultural land, and this con- 
- struction will bring considerable existing traffic to your line, as well as promote 
additional development in this territory. Your Company has financed the 
entire project ; consequently the securities have all been issued to your Company, 
except Directors’ qualifying shares of stock. The lease is made to provide 
direct operation by the parent company and to simplify accounting procedure. 


Amendment of By-Laws. The Atchison Company is incorporated under 
the laws of the State of Kansas and has an authorized common capital stock 
not issued of $117,537,000 par value, of which $17,248,000 has heretofore been 
offered to stockholders and not subscribed for. The Kansas statutes (Kansas 
statutes, 1923, 17-608) provide that the Directors shall have the general man- 
agement of the affairs of the corporation and may dispose of the residue of 
the capital stock at any time remaining unsubscribed, in such manner as the 
by-laws may prescribe. The $17,248,000 par value of shares of capital stock 
above mentioned, offered to stockholders and not subscribed for, is a residue 
and unsubscribed under the Kansas statutes. The existing by-laws do not 
prescribe the manner in which the Directors may dispose of such unsubscribed 
stock. In order to make the by-laws conform to the requirements of the 
Kansas statutes, provide a comprehensive plan for the issuance and disposition 
of shares of capital stock, and preserve such preference right as the stockholders 
may have to subscribe for unissued stock, the Board of Directors unanimously 
recommends to the stockholders that there be inserted immediately after the 
first paragraph of Section 1 of Article 2 of the present by-laws an amendment 
reading as follows: 


“The Board of Directors in the exercise of such power of management 
may from time to time cause to be issued and may dispose of any capital 


978 CORPORATION PROCEDURE [Ch. 111 


stock of the Company, Common or Preferred, heretofore or hereafter 
authorized, in such manner and upon such terms and in all respects as the 
Board shall deem advisable, subject, however, to such preferential right 
as the then existing stockholders may have to subscribe therefor.” 


W. B. Storey, 
President 


Monthly Reports.—The following “Monthly Letter” of the 
Columbia Gas and Electric Corporation, reproduced in part, is an 
excellent example of a monthly report. It is accompanied by a con- 
solidated income statement for the nine months ended September 
30, 1926, and for the twelve months ending on the same date; by a 
consolidated balance sheet as of the close of business, September 
30, 1926; by a complete statement of securities outstanding as of 
that date, and by maps showing the location and extent of the com- 
pany’s properties. 


CoLUMBIA GAS AND ELECTRIC CORPORATION 


November 16, 10926 


To THE SHAREHOLDERS OF 
CotumBIA GaAs & ELEcTRIC CORPORATION : 


While this is the first monthly letter addressed to the Shareholders of 
Columbia Gas & Electric Corporation (of Delaware) it is the forty-third of 
a series which has been sent regularly to shareholders of Columbia Gas & 
Electric Company (of West Virginia). These letters are issued for the 
purpose of keeping our Shareholders advised as to the earnings and operations 
of Columbia System. They are also sent to all the holders of the various issues 
of stock of subsidiary and leased Companies for their information. 


The Management greatly appreciates the confidence reposed in them by 
the Shareholders as evidenced by their hearty response in adopting the recom- 
mendations of the Management to exchange voluntarily their shares of stock 
for those of the new Corporation, and confidently expects that the results from 
operations of the new Corporation will be highly satisfactory to all concerned. 
As this is the first letter to the shareholders of the new Corporation, it is 
appropriate that the description of the properties and operations should be 
rather more complete than would usually be expected outside of the Annual 
Report to be issued after the close of the year. 


Columbia Gas & Electric Corporation has been organized under the laws 
of the State of Delaware and the Board of fifteen Directors has been duly 
constituted of Clarence M. Brown, Murray H. Coggeshall, Fred W. Crawford, 
George W. Crawford, Harry J. Crawford, Leslie B. Denning, Marshall Field, 
Philip G. Gossler, Thomas B. Gregory, Joseph W. Harriman, James M. 


Hutton, John G. Pew, William P. Philips, Samuel Y. Ramage and Harold 
Stanley. 


This Board of Directors met on October 4, 1926, for organization and 
elected as officers: .... 
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The property account set forth in the attached consolidated balance sheet 
is the total of the property accounts of the various systems now being joined 
together, at the same figures as carried by them respectively at the date of 
consolidation, As most of these properties have been built up over a long 
period of years, it is the opinion of the Management, based upon their knowl- 
edge of the properties, that the present fair value of these properties, whether 
measured by earning power, replacement cost or otherwise, is largely in excess 
of this figure, but without complete appraisals the Management is not now 
able to state. accurately the amount of this excess. . 


The consolidation of these great natural resources under unified manage- 
ment is a constructive economic move in the interest of good public service 
and conservation of a most valuable fuel. The combination of these extensive 
properties supplying electricity and gas, in one thoroughly interconnected and 
coordinated system, is a public benefit through its influence for the domestic 
and industrial development of the vast community affected. For such develop- 
ment Columbia Gas & Electric Corporation, through the direction of the great 
natural and financial resources embraced in Columbia System, provides assur- 
ance that the public service, light, heat and power needs of its communities will 
be adequately and economically supplied. 


Puitie G. GossLer, 
President 


This letter is also being sent to stockholders of subsidiary companies and leased 
companies for their information 

The foregoing report sent out on the completion of an important 
reorganization of the company is naturally more lengthy and in 
greater detail than the usual monthly letter, which, as sent out to 
its stockholders by the same corporation, is ordinarily limited to a 
few paragraphs. Long or short, however, written in the right way, 
such reports keep the stockholders in closest touch with the ac- 
tivities and the financial status of their company and cannot fail of 
securing for it their confidence and—where this is desired—their 
co-operation as well. 


Quarterly Reports.—Comparatively few corporations—outside 
the public utilities—make monthly reports. Many of the larger 
corporations make quarterly reports and fairness to stockholders 
would seem to require statements as frequent as this. The New York 
Stock Exchange while requiring annual reports from corporations 
listing their securities, throws its influence strongly towards the 
quarterly report, the questionnaire of the Committee on Stock List, 
to be filled out by corporations desiring to list securities on the ex- 
change, including the statement and query, “The Committee desires 
publication of quarterly statements of earnings. Will you agree 
to do so?” 
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The statement of General Motors Corporation for the quarter 
ending September 30, 1926, is presented below as an excellent ex- 
ample of the quarterly report. Comparison with the summary of 
the annual report of the same corporation as presented in the fol- 
lowing chapter will give an idea of their respective fields and of the 
relations that should exist between the annual and the quarterly 
report. 


GENERAL Motors CorPORATION 
224 West Fifty-Seventh Street 
New York, N. Y. 


Noy. 8, 1926. 
To Our STOCKHOLDERS : 


The earnings of General Motors Corporation for the nine months ended 
September 30, 1926, not only exceeded any nine months in its history, but also 
were greater than the earnings of any previous entire calendar year. Sales 
of cars to dealers and the dealers’ sales to users in these nine months also 
exceeded any entire previous calendar year. 


Net earnings, including the Corporation’s equity in subsidiary companies, 
were $149,317,553, compared with $80,921,018 for the corresponding period of 
1925. After deducting $5,733,325 on account of dividends on the senior securi- 
ties, there remains $143,584,228 applicable to the common stock. This is 
equivalent to $17.77 per share on the common stock, which compares with 
$9.71 per share for the corresponding period of 1925, after making allowance 
tor the difference in the number of shares outstanding. 


It will be recalled that on June 30, 1926, the 40% minority interest in 
Fisher Body Corporation was acquired, and in September a 50% stock dividend 
was paid. The earnings per share are, therefore, calculated on the basis of 
8,700,000 shares outstanding subsequent to June 30, and prior to June 30 on the 
basis of 7,742,399 shares of stock, or the equivalent of the 5,161,599 shares 
then outstanding after giving effect to the 50% stock dividend. 


For the third quarter, net earnings, including the Corporation’s equity in 
subsidiary companies, were $56,031,870, compared with $30,557,019 for the 
corresponding period of 1925. After deducting $1,911,582 on account of divi- 
dends on senior securities, there remains $54,120,297 applicable to common 
stock. This is equivalent to $6.22 per share on the common stock, which com- 
pares with $3.70 per share for the corresponding period of 1925, after making 
allowance for the difference in the number of shares outstanding on account of 
the stock dividend. Earnings for the third quarter exceeded those of any 
previous third quarter. 


While the earnings applicable to the 40% minority interest in Fisher Body 
Corporation were not consolidated with the earnings of General Motors Cor- 
poration prior to June 30, 1926, it is nevertheless of interest to note that the 
combined net earnings of the two corporations for the first nine months of 1926 
aggregate $157,731,833. Aggregate total earnings of Fisher . Body Corporation 
combined with those of General Motors Corporation for the nine months 
ended September 30, 1926. would be as follows: 
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Prorit from operations and investments, after all expenses incident 
thereto, but before depreciation of real estate, plants and equipment $212,091, 803 


Provision for depreciation of real estate, plants and equipment... .. 17,008,026 
Net Prorit from operations and investments............... $195,083, 777 
MOEA, ,083, 


Less: Provision for: 


RN DOVesyDONUS ace wammmam = ements RTE OE oe et re $ 6,785,0 
Amount due Managers Securities Company................ 6, Sues 
Employes’ savings and investment fund................... 2,304, 609 
Special payment to employes under stock subscription plan... . 32,984 
Interest on Notes Payable (Fisher Body Corporation)......... 587,696 
$ 16,585, 289 


$178, 498, 488 
Less: Provision for United States and foreign income taxes......... 23,527,960 


$154,970, 528 


ING REUNGOM Eels Ieee Se WATER Se ere tert. Siete) we Der NaeovR) IMIA ome sa ee 


GENERAL Motors CorRPORATION PROPORTION OF NET INCOME....... $154,445, 730 
Seven per cent preferred stock dividends...........02020e0eeeees $ 5,509,736 
Six per cent preferred stock dividends... ......,.. 22s Ahm, secon 9 89,739 
Dixapencenteaehencure stocks CIVIGENdSa.. «22 ost Sues aes 133,850 

$ 5,733,325 

AMOUNT OARNED ON: COMMON SLOCK. ars aeticattp tesa cee educa *$148, 712,414 


* Note: Adding the General Motors Corporation’s equity in the un- 
divided profits of General Motors Acceptance Corporation (100%), 
Yellow Truck and Coach Manufacturing Co. (57%), and Ethyl Gaso- 
line Corporation (50%), the amount earned on the common stock is $151,998, 508 


The balance sheet as of September 30, 1926, shows that cash and market- 
-able securities were $1609,223,570. 
For the nine months ended September 30, sales to dealers totaled 996,321 


cars, compared with 612,047 in 1925, an increase of 63%. For the same period 
retail sales by dealers to users were 962,295 cars, compared with 624,389 in 
1925, an increase of 54%. 

For these nine months both the Corporation’s sales to dealers and the 
dealers’ sales to users were greater than the total figures for any previous 
entire calendar year. The indicated increase in stock of cars was necessary to 


allow the Corporation’s 20,000 dealers to have a complete line of the various 
new models introduced during the month of August, and to support the increased 


volume of business by the dealers. 
Yours very truly, 


AtrreD P, SLoAN, JR., 
President 


9&2 
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For the Nine Months Ended September 30, 1926 and 1925 


(Not including minority interest in earnings of Fisher Body Corporation prior to 
June 30, 1926) 


1926 1925 
3rd Quarter Nine Months 3rd Quarter Nine Months 
Sales of Cars and Trucks—Units: 3 
Retail deliveries by dealers to users....... 342,105 962,205 228,029 624,380 
General Motors sales to dealers.......... 360,234 996,321 222,838 612,047 
NET SALES— Value: .jsiicisatere rteleteia's twieieieto Ne $2094,374,865 $820,440,652 $87,889,206 $528,400,037 


Prorir from operations and investments, after 
all expenses incident thereto, but before 
depreciation of real estate, plants and 
EGUNDMELE aun Farah are ce se ieigetert mre ee 

Provision for depreciation of real estate, 
plants and equipment................ 


$ 75,000,834 
5,797,872 


Net Prortt from operations and investments $ 69,292,062 


Less: Provision for: 
Employes’:bonusS... 5.2 Heel. He 


$ 2,581,000 
Amount due Managers Securities Com- 


DANY irae Tein Soe ws abate Seren 2,581,000 

Employes’ savings and investment fund 870,070 
Special payment to employes under stock 
subscription plan. succmeeebeus sess 

Interest on Fisher Body notes........... 155,846 


$ 6,188,825 
$ 63,104,137 


Less: Provision for United States and foreign 
BMOOMEE TARES ce cies same a® a oom ole 8,382,000 


Net INCOME 33. SE ee $ 54,722,137 


$188,418,646 
14,558,324 
$173,860,322 


$ 6,785,000 


6,785,000 
2,394,609 


32,084 
155,846 


$ 16,153,439 
$157,706,883 


20,213,000 


$137,403,883 


$ 30,400,743 
4,309,755 
$ 35,090,088 


$ 1,271,000 


1,271,000 
514,533 
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$ 3,056,601 


$ 32,043,387 


3,758,000 
$ 28,285,387 


$105,345,174 
12,900,299 


$ 92,444,875 


$ 3,170,000 


3,179,000 
1,677,024 


17,190 


$ 8,034,214 
$ 84,410,664 


9,665,000 
$ 74,745,661 


GENERAL Motors CoRPORATION PROPORTION 


OF N2t Incomes S/R ied $ 54,545,063 
Seven per cent preferred stock dividends.. $ 1,830,807 
Six per cent preferred stock dividends... . 28,287 
Six per cent debenture stock dividends. .. . 43,308 


$ 1,911,582 


Amount EARNED ON COMMON STOCK....... ¥$ 52,634,381 


$136,07 2,682 


$ 5,500,736 
9,739 
133,850 


$ 5,733,325 


*$131,230,357 


$ 28,161,730 


$ 1,828,981 
335313 
47,729 

$ 1,910,023 


*$ 26,251,707 


*Note: Adding the General Motors Corpo- 
ration’s equity in the undivided profits of 
General Motors Acceptance Corporation 
(100%), Yellow Truck and Coach Manu- 
facturing Co. (57%), Ethyl Gasoline Cor- 
poration (50%), and Fisher Body Corpora- 
tion (60% prior to June 30, 1926, after 
which time the earnings are consolidated), 
the amount earned on the common stock is $ 54,120,207 


$143,584,228 


$ 74,243,966 
$ 5,485,023 
102,637 
142,134 
$ 5,720,704 
*$ 68,514,172 


$ 28,647,806 $ 75,101,224 
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1926 1925 
3rd Quarter Nine Months 3rd Quarter Nine Months 
SURPLUS at beginning of period............ $209,727,056 $119,020,473 $08,889,720 $ 82,110,929 
General Motors Corporation proportion of : 
Net Income, as per Income Account. ..... 54,545,063 136,972,682 28,161,730 74,243,966 
Addition arising through adjustment of our 
holdings in Fisher Body Corporation, prior 
to acquisition of minority interest, to the 
net asset value thereof as at June 30, 1926 — 27,727,439 — — 
~ Addition arising through acquisition of the 
balance of the common stock of Fisher Body 
Corporation not already owned (minority 
interest) for which there was paid 638,401 
shares original issue and 26,319 shares out 
of treasury of General Motors Corporation 
COMIMONSStOCIES es. 242 en tose aoe ae —— 23,084,542 — —— 
Capital Surplus arising through exchange of 
six per cent debenture and six per cent pre- 
ferred stock for seven per cent preferred 
StOGKS ., Se «cre eee Stoic os Ras, PEE REO ee 24,420 82,650 12,055 255,170 
This amount transferred to reserve for sundry 
contingencies by order of the Board of 
IDIrECtOES; « i.c-h- Secs cee ne oko GED TE ole > 24,420 82,650 12,055 255,179 
Wo) rt BS, Sane — eh I Rite nal Pak oe $264,273,619 $306,805,136 $137,051,450 $156,354,805 
Less: Cash dividends paid on: 
Seven per cent preferred stock........... $ 1,830,807 $ 5,500,736 $ 1,828,081 $ 5,485,023 
Six per cent preferred stock............++ 28,287 89,739 33,313 102,637 
Six per cent debenture stock............- 435398 133,850 47,729 142,134 
$ 1,911,582 $ 5,733,325  $ 1,910,023 $ 5,720,704 
Common stock: 
Mar. 12 ($1.75 on 5,161,206 shrs. in 1926) $ =—— $ 9,032,271 ee $ 7,741,802 
June 12 ($1.75 on 5,161,305 shrs. in 1926) — 9,032,284 —_—_ 7,741,872 
($4.00 extra on cee at shares pay- 
able July, 2; 1926) = Pk hehehe = — 20,645,219 —— — 
September 11 ér. 75 on 8,692,949 shares . 
TAT OGD) vary. cee oe lwo ebonsed Eye Sets 15,212,662 15,212,662 * 12,903,183 * 12,903,183 
September 11, 1926, 50% common stock 
dividend paid on 5,800,000 shares.... 145,000,000 145,000,000 — —- 
$160,212,662 $198,922,436 $ 12,903,183 $ 28,386,857 
Total dividends paid? <4 42. .s500 se ist $162,124;244 $204,655,761 $ 14,813,206 $ 34,116,651 
SurpLus at end of period......:...0...%-, $102,140,375 $102,140,375 $122,238,244 $122,238,244 


* Nore: September 12, 1925, there was paid $1.50 regular and $1.00 extra per share. 
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REPORTS TO STOCKHOLDERS—THE ANNUAL REPORT 


As stated in the preceding chapter, the annual report is the 
most important regular report issued to the stockholders. Even 
where quarterly or monthly reports are sent to the stockholders, the 
annual report is still the most important—a summing up of all 
these others—a survey of the corporate work for the entire year. 
For instance, the quarterly report of General Motors Corporation 
for the quarter ending September 30, 1926, given in the preceding 
chapter, covers 7 printed pages; the corporation’s annual report for 
the year ending December 31, 1926, covers 31 printed pages. A 
comparison of this quarterly report with the summary of the an- 
nual report that appears later in the present chapter will show more 
clearly the nature of this difference. 


Character of the Annual Report.—The preparation of corpor- 
ate reports is usually in the hands of expert accountants or of men 
of business familiar with every detail of the matters of which they 
write. In some cases the non-informative character of annual re- 
ports issued by large corporations is intentional and designed to 
keep from their stockholders, and the general public behind them, 
details that the management regard as too intimate—too helpful 
to competition—to be given such wide publicity. In many cases, 
however, the deficiencies of annual reports are due to a failure 
on the part of those preparing them to realize what is required. 
A statement that is perfectly clear and tells all that needs to be told 
to an expert accountant, may tell but little to the ordinary business 
man not skilled in accounts, and nothing at all to the non-business 
man or woman from whose ranks the stockholders of the present- 
day large corporation are so largely recruited. This fact should be 
Homa in mind when annual reports are prepared and their facts 
and figures be stated in terms that will be understood by the great 

proportion, at least, of those to whom these reports will be sent. 
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A Simple Annual Report.—The following annual report is 
simple, easily understood, and while short, gives all the facts desired 
A full-page 
list of directors and officers of the company and of offices and ware- 
houses that follows the report is omitted. The report is excep- 


by the great majority of the company’s stockholders. 


tionally neat and attractive in appearance. 


PRESIDENT’S REPORT 
To the Shareholders of the 
STANDARD SANITARY MANUFACTURING Co. 
For the Year 1926 


TO THE SHAREHOLDERS OF THE 
STANDARD SANITARY Merc. Co. 


Pittsburgh, Pa., February 1, 1927. 


In general business the prosperity of the year just closed surpassed its pre- 
decessor. Sales volume for your Company for the year was exceeded in only one 


year of the Company’s history. 


FINANCIAL STATEMENT—DECEMBER 31ST, 1926 


Assets 


Purchase of Properties Account... $15,891,172.10 
Potteries, Plantsand Equipment...  2,887,553.94 


Mining Properties.............. 200,135.22 $18,978, 861.26 
Branch House and Warehouse Properties......... 5,895,963 .01 
Cashth). datsetger OMENS, SGT N, EY EME $ 3,748,875 .68 
Acegunts. Receivable. .toqee: kei ciciue ois ene ie 7,188,686.86 
INOtER RECEIVADIE? «tre cette utc eters nici tsee ete ec eine ieee 488, 834.65 
Insurance Deposits, ... ostingldsies . al tae. feel. oe TSS) Ago 
Miscellaneous Secuntiesice ... sears leis eeiee 144,421.47 


$11, 706, 296.18 
Inventories and Goods in Transit..............-. 12, 882,712.95 


Employees Stock Subscription Accounts.............2......0.00- 
Investment in Standard Sanitary Mfg. Co., Ltd.... $ 1,000,000.00 


Pension Funds Invested 


Furniture and Fixtures, Machinery at other points than Factories, and 


Transportation Equipment 
Miscellaneous Items and Deferred Charges to Operations 
Patents 


Feo oe the oe 6 Ree Doe Fo 6 «vs ces sles @ «Slew Erp OuE ere etn Oiells ists oe Wie elo ol 


$24,874,824. 


24,589,009. 


2,374,182. 


1,439,826. 


27 


92 
127 
.00 


$53,823, 200.58 . 


—— 


———— 


. 
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Capital and Liabilities 
INVESTED CAPITAL: 


Preferred Capital Stock Issued and Outstanding. $ 4, 736, 400.00 
Common Capital Stock Issued and Outstanding. 26,954,050.00 $31,690,450.00 


SORES BING PROB CTNGRE ae ged oad sc and «ba.nyate-v0!esevs, own sides yb doeresh « 16,947,848. 36 
$48, 638, 298.36 


LIABILITIES AND OPERATING APPROPRIATIONS: 


PAC COMM ESE Payal lew reine ata. casei. ees + $ 3,896,621.78 
Provision for 1926 Federal Income Tax......... I,183,178.75 
IRNGceRVCHOl KalnuNCDAIisee ae ttt ae tne 22,214.69 


Preferred Stock Dividends (Fourth Quarter, 1926) 82,887.00 5,184,902.22 


$53, 823,200.58 


QuickeAcsetspDecembergs rs 20. poked. poe caveats sioner seen oh $24, 589,009.13 
AU iabilities Decembersne1Q Zo) tuaiie dorian hack ivusudceonasrs 5,184,902. 22 
Proportion of Quick Assets to All Liabilities.............0..-..045 $4.73 to $1.00 
Net Worth 

Net Worth of the Company December 31, 1926.............++0+ $48, 638, 298.36 
Premium Realized from Additional Issue of Common Stock........ I,140,585.00 
Book Value of Common Stock per Share December 31, 1926....... 40.72 
Common Stock Earned Through Trading Profits per Share........ 6.87 
Percentage of Earnings on Common Stock per Share ($25.00 par 

SOULS). ea wc gy hE SP ls a SAREE SRC ERE EN ROR LTR ea sae OF 27.5% 


Earnings 1926 
After Providing for: 


Federal Income Tax, ......5. #20022. 1. 2h. CRs $ 1,183,178.75 
Extra Compensation to Executive Committee. .. 300, 548.94 
@onpbinwemte bane oireryerne sts otters eros ya tae ca fee 300,000.00 


$1, 789,727.69 
The Net Earnings of the Company for the Year 1926 Were........ $7 70t O52. 22 


Reserved for: 


IDEM SIOMMUUI AC raat ater Acree eke oa ase aio heave) 1c $ 25,000.00 
Preferred Stock Dividends for the Year 1926.... 331,548.00 356,548.00 


GCALRIED ETOP OR PUUSPNCOOUINT aie wv ctecretersicis NS sccrohe oy eyesore. calle cloacae eis $ 7,404, 504.22 


Cash Dividends Paid in 1926 


Dividends Paid on Preferred Stock During the Year, 7%.......... $ 331,110.50 
Dividends Paid on Common Stock During the Year............... 6,149,300: 25 


TOTAL See ee Te ot eg aE OR MES Lae etal Abin s seetinle bes $ 6,480, 410.75 
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Depreciation 


Total Depreciation charges absorbed in operations during the year amounted 
to $1,234,750.80, as compared with $1,162,486.57 for the year 1925. 


Taxes 


In 1926 the Company paid Taxes to the United States Government, 26 
States and 3 Foreign Countries, in the total of $1,828,026.41, as compared with 
$1,639,640.00 for the previous year. } f 

Audit has been made of all Federal Tax Returns up to and including 1925. 
No additional liability is likely to arise from this source. 


Sales 


Sales for the year were $75,490,372.42. This does not include Sales of our 
Canadian Subsidiary. Notwithstanding slight decrease as compared with 1925 
this total sales volume indicates that we have improved our position in the in- 
dustry. 


Manufacturing Plants 


Our Pacific Coast Plants, acquired in 1925 from the Pacific Sanitary Manu- 
tacturing Company, are being improved. At Pottery No. 2, located in San Pablo, 
two tunnel kilns are nearing completion, which will make that plant modern in 
all particulars. At the Pacific Enamel Works, in Richmond, a Warehouse of 
adequate capacity is under construction. Aside from these improvements all of 
our Manufacturing Plants are now well rounded out, and no considerable ex- 
pansion is at present contemplated. 


Branch Houses 


In spite of continued severe competitive conditions Branch House earnings 
showed a considerable increase over the previous year. There has been decided 
improvement in the Jobbing business at many points, and similar improvement 
in other Jobbing centers is confidently expected. 


Employees and Payrolls 


Average number of employees for the year 1926........... Trcss 
To whom was paid in wages and salaries.................. $18,601,321.11 
Average per employee during 1926...............eceeeees 1,612.60 


Group Life Insurance 


Employees Insuredand aie s cAetlerecisie outs ois Gosia aaron anne 9,413 
Amount of allpglicies carted. 31, sins iaashei gaia ecicle ofan tenes $11,780,000.00 
Number of deaths and disability claims paid during year... . 83 
AINOUnt.Daldeto all Dene nClanics seman trie eemt carinii 105,600.00 
Amount of premiums paid to Insurance Companies........ 120,000.00 


Accident, Workmen’s Compensation and Welfare Work 


The Company had no fatal accidents in the year 1926, and no cases of 
permanent disability. Of the total of all accidents reported, 549 only were 
subject to compensations under the Compensation Laws of the States in which 
the Company operates. Wherever practicable the Company carries its own 
compensation risks, subject to State supervision. A considerable saving is 
thereby effected. 
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Shareholders 
Total number of Shares outstanding at close of year: 
Common Stockies he ae aetna. Py oe 1,078,162 
ETCLCLECC LOC Kamer ae meee Sait yearns ier ee ele 47,364 


_ The total of the issued shares of both classes is held by 6,746 shareholders, 
an increase over last year of 645. Employee shareholders numbered 4,132 or 
37.6% of our payroll, and hold 230,075 shares of Common and 6,711 shares of 
Preferred Stock. 

Canadian Company 


Our Canadian Subsidiary paid to the parent Company during the year a 
total of $400,000.00 in cash dividends. General conditions in Canada are im- 
proving and our investment in the Dominion will doubtless continue to yield good 
returns, 


New Developments 


NEw Process ENAMEL: 

After many months of research and experimentation we have developed a 
new enamel, which, under most severe tests, shows unusual merit. It has a hard 
surface, resists vegetable acids, and is more durable than that heretofore used. 
Its development is a long step forward in the industry. 


“CHROMARD,”’ THE NEW STANDARD FINISH ON BRASS: 


This finish is an application of chromium instead of nickel. While not en- 
tirely new, our process of application is our own and is very successful. It places 
us rather in advance of competition. 


Summary 


We may feel that the year was quite satisfactory. The results were gratifying. 
Our organization has carried on its work in a good way. The industry of which 
we are a part is growing rapidly. New and better plumbing installations and 
more of them are the vogue. We are well organized, have producing capacity 
sufficient for all probable demands, and look with confidence to the future. 


Respectfully submitted, j 
For the Board of Directors, 


THEO. AHRENS, President. 


A Clearly Stated Financial Report.—The following financial 
statement forming part of the annual report of the company by which 
it is issued, is unusual in its detail, and its clear explanation of its 
various items. The organization of the company is peculiar in that 
the managerial employees of the company are the voting stockholders 
and a portion of the profits is issued to them each year as extra 
remuneration in the form of stock, the surplus, of course, being 
reduced by the amount of this stock distribution. This financial 
statement forms part of an annual report characterized by Professor 
Ripley as “a model statement for smaller concerns.” 


1 Atlantic Monthly, September 1926, p. 383. 
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FINANCIAL STATEMENT OF DENNISON MANUFACTURING Co. 
For the Calendar Year 1926 


EARNINGS FOR THE YEAR 1926 


Earnings before Depreciation...............00+++eeee ess sseeeeee $ 1,662, 240.75 
Less Depreciation of Plant and Equipment.................----- 440, 417.03 
Farmings atter Depreciation: 2 .cee) 100 1. Aan. RE, Rh) I, 221,823.72 
Less Dividends on Preferred Stock Paid During 1926 
S7onwlarst Preteri ed us tO Keita tire iene tite ley teal $337,096.00 
4G On Second Fb relered. StOCK. (nie aie tamara) ka 112,882.00 
Totaled: marie seaaceid’) diearpee aglteesde fyawer- sy $449,978.00 449,978.00 
Remainder After;Preferred Dividends oc jc.cej<6' =p ole) oye 3 ere ere wena els 771,845.72 
Less 7% Dividends and Interest to be Paid in March, 1927, on Part- 
nership stock and Certificatestiaeterrec: deeds s-------+----- 263,544.62 
Remainder of Earnings Added to Capital.......................5 508, 301.10 
Less Reduction of Capital due to payment for fractional shares, as 
explained belows), (ohana tage yi ba. bis piclazage 30,813.58 
WettAddition' to: Capital Mts.) Sette tnin, . auelunteye se ubeachev ote teenies 477,487.52 
Plus Capital December 31, 1925, as shown in right-hand column of 
Balance SHECtly VIPS SEAN I: tU).2 5 POMBO. We Raat 10, 653,967.01 
Equals Capital December 31, 1926, as shown in left-hand column of 
Balance:Sheet 5. 26. a vcs 6 ceva tamed tee oA & <tyel@ otte arse tien» $11,131,454.53 
EXPLANATIONS 


The Dennison business was founded in 1844; incorporated in 1878; and rein- 
corporated in 1911 by giving the stockholders of the old company $4,500,000 of 
8% cumulative 1st Preferred Stock of the new company with the right to assume 
sole voting power if the dividend remains unpaid. A reserve is set aside each year 
for the purchase of this stock. 

Since 1911 the company’s capital has been built up to the amount shown 
aboye by the reinvestment in the business each year of all earnings remaining after 
provision for expenses, reserves, and dividends. The title to a considerable portion 
of this reinvestment is distributed each year to employees under their contracts 
for extra remuneration. Two-thirds goes as voting Industrial Partnership Stock, 
in proportion to salaries, to managerial employees, 7.e., factory executives, prin- 
cipal salesmen, etc., of five years’ service or more. The other third goes as non- 
voting Employee Partnership Certificates, in proportions varying with length of 
service, to non-managerial employees of two years’ service or more. These shares, 
it should be remembered, form a permanent equity back of the 1st Preferred 
Stock, and, insofar as the holders thereof remain in the business, the shares form 
also an equity back of the 2nd Preferred Stock. 

Holders of Managerial Partnership ‘Stock receive dividends and holders of 
Employee Partnership Certificates receive interest each year at a like rate, vari- 
able with earnings. When they leave the company’s employ their shares are ex- 
changed for shares of 2nd Preferred Stock of equal aggregate par value. At the 
time of this exchange and also when the extra remuneration is originally dis- 
tributed, fractional parts of a share are paid for with cash. The 2nd Preferred 
Stock is entitled to a 7% cumulative dividend. 

A booklet giving complete details of this Industrial Partnership Plan will be 
furnished by the Treasurer upon application. 


-_— 
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COMPARATIVE BALANCE SHEET AT BEGINNING AND END OF 1926 


ASSETS OR PROPERTY 


The value of the Company’s property changed as follows 
during the year: 


Dec. 31, 1926 


Dee. 31, 1925 


Cash) in Bankvansron and sheet oa uc.c chon hes 520,439.70 $ 638,022.56 
Customers Owe Us on Open Accounts and Notes for Mer- > ? 
chandise; We SoldsThems(a) -c.0 cp) ides < octane moda 3,019,620.61 3,433,182.03 
Others Owe the Company (Cash and Services)............. 254,781.22 231, 662.87 
Meschandize, Materials, and Supplies (valued at cost or mark- 
et value, wiitehever as lOwe4r)) oc... ces cqys.- << es oo sm ween 3,551,950.04 3,385,307.45 
Investment in English, Canadian, and Danish Subsidiary 
Companies (ORG Wai 8s SNe 2 eS a ae Ee ON et 623,920.27 592,780.40 
Stocks and Bonds of Other Companies................... 45,000.00 45,000.00 
Furniture, Tools, and other Equipment (c)................ 614, 161.01 588,176.08 
Machinery LOL Raden sarare eA Ne ee Swe Aas eee 1, 274,830.20 ~1,223,219.34 
Real Estate, including Land and Buildings (c)............. I,277,877.86 1,273, 704.51 
Goodwill, Copyrights, etc. (valued at cost).............-.- I,000,000.00 1,000,000.00 
Total Value of Assets or Property Owned................. $12,101, 509.00 $12, 411, 146.23 
LIABILITIES OR DEBTS 
The debts of the Company offset the above to a small ex- 
tent as follows: 
Money borrowed from and owed to Banks................ $ 300,000.00 $ 1,050,000.00 
Current unpaid bills (not yet due) for materials, etc., Payroll 
for Current Week, and a Reservation for Taxes........ 496, 402.67 420,616.02 
Reservation for Dividends and Interest on Partnership Stock 
and Certificates to be paid in March 1927-1926........ 263,741.80 280, 563.20 
Total Liabilities or Debts owed others.................... $ 1,060,144.47 $ 1,757,179.22 
CaPITAL OR NET WorRTH 
The difference between the totals shown above for what the 
Company owns and for what it owes others equals the total 
of its own Invested Capital or Net Worth as shown below. 
The Title to this Capital was divided between the classes of 
Shareholders as follows: 
Dec. 31, 1926 Dec. 31, 1925 
8% Cumulative First Preferred Stock ($100 par) 
Total Authorized...... $4, 500,000.00 $4, 500,000.00 
Ota Tssueds i. .tteneis 4,500,000.00 4,500,000.00 
Less in Treasury...... 286, 300.00 286, 300.00 
Net Outstanding...... $4, 213,700.00 $4, 213,700.00 $ 4, 213,700.00 $ 4, 213,700.00 
7% Cumulative Second Preferred Stock ($100 par) 
Total Authorized...... $2, 500,000.00 $2, 500, 000.00 
Total Issued P29. .7.: I, 700,000.00 I,500,000.00 
Less in Treasury...... 200.00 16, 000.00 
Net Outstanding...... $1, 609,800.00 1,484,000.00 1,699,800.00 1,484,000.00 
Managerial Partnership Stock ($10 par) (d) 
Total Authorized...... $4,000,000.00 $4,000, 000.00 
Total Issued} ). i320. 3,195,160.00 3,005,160.00 
Less in Treasury...... 194, 660.00 262,060.00 
Net Outstanding...... $3,000, 500.00 $2,833,100.00 3,000,500.00 2,833, 100.00 
Employee Partnership Certificates ($10 each) (d).......... 799,140.00 694,450.00 
Reserve for next issue (in March) of Partnership Stock and 
Gerincatess wearer re tie ae ee ao eae 570, 490.87 520,028.69 
Surplus and Reserves applicable first to Preferred Stocks in 
Case Ob liquidationian ta mees oot sy Seley. ot OEM 847,814.66 908, 688.32 
Total Capital or Net Worth of Company..........-+-.++- $11, 131,454.53 $10, 653,967.01 


Nores: (a) Exclusive of bad and doubtful accounts. 


(b) Of this, about 60% is in cash and receivables from customers, about 20% in merchandise 
and other current items, and about 20% in machinery and equipment. 

(c) For these three plant and equipment items the books show: original cost, $8,276,659.20; 
depreciation reserve, $5,109,781.04; and net valuation $3,166,878.16 or 38%_of original cost. 


(d) See opposite page for explanation. 
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General Motors’ Report—The annual report of General 
Motors Corporation for 1926, issued in the early part of 1927, covers 
over 30 pages and gives in addition to the usual financial reports, a 
general review of the company’s work and a statement of the more 
important happenings of the year. The report is too extended to 
permit of more than an outline here. It is a very complete presenta- 
tion of the company’s activities for the year. 

The report proper is prefaced with a general statement of the 
official organization of the company. Following this prefatory 
statement comes: 


. General statement of the company’s present condition 
. Operating review of the year 

. The new Pontiac Six 

. Delco-Light Company 

. General Motors Overseas 

. General Motors: Acceptance Corporation 

. Fisher Body Corporation 

. Yellow Truck & Coach Manufacturing Co. 
. Ethyl Gasolene Corporation 

. Bonus plan 

. Employees’ savings and investment funds 
12. Managers’ Securities Company 

13. Housing for employees 

14. Goodwill and patents 

15. “In General” 


Kee 
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Appended to the report proper are various detailed statements. 
These are as follows: 


. Condensed consolidated income account 

. Surplus account 

Condensed consolidated balance sheet 

. Auditors’ certificate to correctness of financial statements 

. Detail of investment in affiliated and miscellaneous companies 

. Balance sheet of General Motors Acceptance Corporation 

. Record of earnings (net sales, net income, amount paid in 
dividends and amounts reinvested in the business since the 
beginning of General Motors in 1909 to date) 

8. Record of dividend payments 

9. Sales of cars and trucks (running back to 1919) 

10. Overseas sales 

11. Bonus awards 

12. Employees’ savings and investment funds 

13. Number of employees (from 1909) 

14. Number of stockholders (from 1917) 
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15. Divisions affiliated and miscellaneous companies 


(a) Passenger and commercial car group 
(b) Accessory and parts group 

(c) Export and overseas group 

(d) Miscellaneous group 

(e) Sales companies 


Annual Report of United States Steel Corporation—The 
annual report of the United States Steel Corporation is one of the 
most complete and informative corporation reports published. As 
a whole it covers almost 50 closely printed pages, 91% by 12 inches, of 
which the report proper occupies Io pages and the various exhibits 
occupy the space which still remains. The coiaplete report is not 
sent out to stockholders unless requested, a comparatively brief sum- 
mary being used for general distribution. 

The report of the United States Steel Corporation for the year 
ending December 31, 1926, issued under date of March 8, 1927, 
contains the following statements: 


1. Non-technical statement of income account for the year 
2. Statement of surplus 

3. Production of principal departments compared with preceding 

year 

4. Shipments and total business of year 

5. Volume of business for year 

6" Taxes "for*year 

7. Maintenance, depletion and depreciation for year 

8. Bonded and mortgage debt for year 

g. Capital stock—proposed increase of common stock 
10. Capital expenditures for year 

11. Employees and payroll compared with preceding year 
12. Employees’ stock subscriptions 

13. Profit sharing plan 

14. Pensions 

15. Housing and welfare 

16. Sanitation 

17. Accident prevention 

18. Accident relief 

19. Number of stockholders 
20. Unfilled orders 


After the report as outlined, come the financial statements, pref- 
aced by the following explanation : 
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Unitep States STEEL CoRPORATION AND SUBSIDIARY COMPANIES 
BALANCE SHEET, STATEMENTS OF ACCOUNTS AND STATISTICS 


The statements of accounts and statistics presented in this report compre- 
hend the combined results for the United States Steel Corporation and all of 
the Subsidiary Companies. The Consolidated General Balance Sheet exhibits 
the combined assets and liabilities of the United States Steel Corporation 
znd of the several Subsidiary Companies, based on the valuations at which the 
stocks of the Subsidiary Companies and The Carnegie Company bonds were 
acquired by the United States Steel Corporation, but liabilities from one com- 
pany to another are omitted from both liabilities and assets. 


The accounts of the United States Steel Corporation and of the Subsidiary 
Companies for the year 1926 have been audited by Price, Waterhouse & Co., the 
independent auditors selected for this purpose by the stockholders at the annual 
meeting, April 19, 1926. The certificate of the auditors is printed below. 


CERTIFICATE OF INDEPENDENT AUDITORS 


New York, March 1, 1927. 


To THE STOCKHOLDERS OF THE 
United STATES STEEL CORPORATION: 


We have examined the books of the United States Steel Corporation and 
Subsidiary Companies for the year ending December 31, 1926, and certify that 
the balance sheet at that date and the relative income account are correctly 
prepared therefrom. 

The charges to property account during the year cover only actual additions 
and extensions to the properties and plants, and the provision made for depletion 
and depreciation is, in our opinion, fair and reasonable. The item of deferred 
charges represents expenditures reasonably and properly carried forward to 
operations in subsequent years. 

The valuations of the stocks of materials and supplies on hand, as shown by 
inventories certified by the responsible officials, have been carefully made at 
cost or market prices, whichever were lower, and, as stated in the directors’ 
report, a substantial reserve has been deducted from the values so determined. 
Full provision has been made for bad andedoubtful accounts receivable and for 
all ascertainable liabilities. 

We have verified the cash and securities by actual count or by certificates 
from the depositaries, and are satisfied that the marketable securities included 
in current and fund assets are worth the values at which they are stated in 
the balance sheet, and 


We Cerrtiry that, in our opinion, the balance sheet is properly drawn up 
so as to show the financial position of the Corporation and Subsidiary Com- 
panies on December 31, 1926, and the relative income account is a fair and 
correct statement of the net earnings for the fiscal year ending at that date. 


PricE, WATERHOUSE & Co. 


The consolidated balance sheet of the United States Steel Cor- 
poration which accompanies the report, together with the property in- 
vestment, account, statement of appropriated surplus to cover capital 
expenditures, the consolidated income account and the condensed 
general profit and loss account are presented on the following pages. 


UNITED STATES STEEL CORPORATION AND SUBSIDIARY COMPANIES 
CONSOLIDATED GENERAL BALANCE SHEET 
December 31, 1926 
ee 


Assets 


PROPERTY ACCOUNTS 
PROPERTIES OWNED AND OPERATED BY THE SEVERAL COMPANIES 
Balance of on praee p as of ery Sis oa less Depletion, Depreciation 
and Amortization Reserves per following table................ 
MINING ROTAT TIE TT p OwAneetallein seach ieee. coke $1, 667,301, 408. 21 
Mining Royalties on unmined ore, in respect of part of 
which notes of subsidiary companies are outstand- 
ing in amount of $26,408,316.17, as see contra... $ 65,780,584.74 
Less, Reserved from Surplus to cover possible fail- 
UirelLO realize; alot samemmuetees Hens. oss « Seco 7,000,000 .00 58, 780,584.74 


DEFERRED CHARGES. (Applying to future oper- 


ations of the properties) 
Advanced Mining and other operating expenses and 


PCDALEES nie Josssie vies oie verses ome a ASL AM UR $ 1,865, 0901.95 
Discount on subsidiary companies’ bonds sold (Net) 048,924.88 2,814,916.83 
INVESTMENTS 
Outside Real Estate and Investments in sundry se- 
curities, including Real Estate Mortgages....... $ 10, 373,855.25 
Land Sales Installment Contracts and Mortgages 
under Employes’ Home-owning Plan........... $ 14,906, 480.20 25537093500 S 


SINKING AND RESERVE FUND ASSETS 
Cash resources held by Trustees account of Bond Sink- 
Thave DAG LaG Sea RN > SU ice a $ 1,609,034.20 
(Trustees also hold $214,204,000 of redeemed bonds, 
not included as liabilities in this Balance Sheet.) 
Contingent Fund and Miscellaneous Assets......... 3,857,022.90 
Insurance and Depreciation Fund Assets (includes 
bonds available for future sinking fund require- 


ments): 
SeGuritieshA05n. wis. eve sitet $100, 917,614.50 
Gash Fa trceich cee aa cists 3,7901,011.37 104,708, 625.96 II0, 174, 683.06 


* Note: There are not included in this item capi- 
tal obligations of subsidiary companies amounting to 
$41,660,365.54 held in these funds, as such obligations 
are excluded from liabilities in thisconsolidated balance . 
sheet. Such securities were acquired direct by United 
States Steel Corporation from the subsidiaries. 

CURRENT ASSETS 
Inventories, less credit for Reserve and for amount of 
inventory values representing Profits earned by sub- 
sidiary companies on Inter-Company sales of prod- 
ucts on hand in Inventories December 31, 1926. 


(See mote opposite)ic sao: ei esa $281, 255, 460.67 
Accounts Recel ya DlGe cs taraleeics ne «le sth et er ena a 86, 428,034.60 
BillsiReceivyablewsseriee wel ele Sea ANE a ots 7,341,120.37 
Apents: Balancesigs micprepiticettien fare: 0.8 solo pero Sie9 aye 1,347,674.30 


Sundry Marketable Securities (including part of U. S. 


Gov't Securitiesiowned))...5.....-th es ceeraee sss 472,615, 282.32 


Time and other special Bank Deposits............- 8,072,744.60 
Cash (in hand and on deposit with Banks, Bankers and 
Trust Companies, subject to cheque)...........-. 132, 536,040.01 580,508, 166.86 
We have audited the above Balance Sheet, and 
certify that in our opinion it is properly drawn up so as h 


to show the financial position of the United States Steel 
Corporation and Subsidiary Companies on December 


31, 1926. 
PrIcE, WATERHOUSE & Co., 


New York, March 1, 1927. Auditors a 
$2, 454.130, 185.15 
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Untrep STATES STEEL CORPORATION AND SUBSIDIARY COMPANIES 
CONSOLIDATED GENERAL BALANCE SHEET 
December 31, 1926 


—————SSSS ESS 


Liabilities 
CAPITAL STOCK OF UNITED STATES STEEL CORPORATION 
Common. « .6 6 de dieses ee oan PR reas Slit, lan ee $508, 302, 500.00 
Preferred)! S208 9E4 ofl, Peak OOK he FON 360, 281,100.00 $ 868,583,600 00 
CAPITAL STOCKS OF SUBSIDIARY COMPANIES NOT HELD BY 
UNITED STATES STEEL CORPORATION (Book value of same). . 476,754.23 


BONDED, MORTGAGE AND DEBENTURE DEBT OUTSTANDING 


United States Steel Corporation 50 Year 5% Bonds.. $1709, 866,000.00 
United States Steel Corporation 10-60 Year 5% Bonds 160, 236,000.00 
$340, 102,000.00 

Subsidiary Companies’ Bonds, guaranteed by U. S. 

Steel Corporations. ..0. 2... + +> Did. AeOLIGISRD Aes 98, 739,000.00 
Subsidiary Companies’ Bonds, not guaranteed by U.S. 

Stee] Corporation’: signup. oe... (alts Slee ation 53,187, 900.00 
Subsidiary Companies’ Real Estate Mortgages and ; 

Purchase Money Obligations....... As pabiateiaet wel ole 660, 452.90 492, 689,352.09 


SUBSIDIARY COMPANIES’ MINING ROYALTY 
NOTES—Maturing over a period of 32 years, substi- 
tuted for previously existing mining royalty obligations 
—Guaranteed by United States Steel Corporation, 
$25,238,316, not guaranteed, $1,170,000; non-interest 


bearing, $25,007,352, interest-bearing, $500,964........66.. 0.6 600006, 26,408, 316.17 
SURRENT LIABILITIES 
Current Accounts Payable and Pay Rolls........... $ 56,507,901 .07 
Accrued Taxes, not yet due, including reserve for Fed- 
eral! Income! Tax! sooo fen ca Cone eee ee ere 42,430, 211.86 
Accrued Interest, Unpresented Coupons and Un- 
claimed. Dividends iysicedeiwcmaniad diosa acl cele ete 6, 884,500.66 
Preferred Stock Dividend No. 103, payable February 
By LOD Pie assis 4 agctieea paige ecabeeac ico ae tee 6,304,010: 25 
Common Stock Dividend No. 90, payable March 30, 
TQ27 § sive seuss ve euoe seins ¢s e+ 3 SSR see 8,805, 203.75 121, 121,925.59 
Total Capital and Current Liabilities .7) t..¢sbilesemers «eb}oe barter ntys I, 509,279,948. 
SUNDRY RESERVES is 500,1879.948,,08 
Contingent, Miscellaneous Operating and Other Re- 
SOE VES rote ere eerie gE horcres oi hel tre clan Sistas thee cena aes $ 81, 183,368.92 
InsiiranceReservesin.5 oon su.< ¢ cco ek deen ee 49,173, 467.66 121, 356,836.58 


APPROPRIATED SURPLUS TO COVER CAPITAL EXPENDITURES 
(See statement following.) ‘ 
Invested in Property Account—Additions and Construction 
UNDIVIDED SURPLUS OF UNITED STATES 
STEEL CORPORATION AND SUBSIDIARY 
COMPANIES 
Capital Surplus provided in organization, .......... $ 25,000,000.00 
Balance of Surplus accumulated by all companies from 
April 1, 1901, to December 31, 1926........:.... 528, 502,300.50 


Total, exclusive of Profits earned by Subsidiary Companies on Inter- 
Company sales of products on hand in Inventories December 31, 1926 
(see note below) iss... ich ut oe ee ee Ce ee 553,502,309.59 


Bae 270, 000, 000.00 


$2,454,130, 185.15 
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UNITED STATES STEEL CORPORATION AND SUBSIDIARY COMPANIES 
PROPERTY INVESTMENT ACCOUNTS 
December 31, 1926 


Gross Fixed Property Investment Account, December 31, 1925, exclusive 
of Stripping and Mine Development, Logging Plants and Structural 


Erection Hic uipmentem seem comme abe UEUE SUE IUOI ea LOMInS $2,295,817, 870.86 
Add, Net of sundry adjustments during 1926.............00c0eeeeeee 1,641,971 .33 
Capital Expenditures on Property Account in 1926............. 76,306, 421.36 

Less, Amounts written off in year 1926 to Depletion $2,373,826, 263.55 


and Depreciation Reserves for investment cost of 
natural resources exhausted and of improvements, 
equipment and facilities dismantled and retired...................- 22,577,901.48 


Gross Fixed Property Investment, December 31, 1926............ $2,351, 248,302.07 
Deduct, Balances in Depletion, Depreciation, Amorti- 
zation and Current Maintenance Reserves, De- 
cember 31, 1926: 
Depletion, Depreciation and Replacement Reserves, 
exclusive of those specifically applied as per suc- 


Céeding items. DOO ORs 0. decane aces aR P OU $426,074, 265.03 
Specifically applied for redemption of bonds through 
Bond SinkinigyPGndere AI, Me oi. ce dee oe ciislcsae eS 203, 862,449.69 
Amortization Reserves account excess construction 
cost arising from war-time conditions........... 68, 409, 608.84 
Current Maintenance Reserves..............066- 22,770, 980.11 422,026, 304.57 
Net Fixed Property Investment Account, December 31, 1926....... $1,629, 221,997.50 


Investment in Stripping and Development at Mines and 
Logging Plants, and in Structural Erection Equip- 


ments: 
‘BalaneeataDecember Si, 1928.2. oiysci vee de ewe ees $38,475, 401.09 
Expended (during thewear mo260. §.,.00 Sites, - alee tes on 4,938, 411.11 
; t $ 43,413, 813.10 
Less, Charged off in 1926 to operating expenses. . 5,244, 312.30 
Balance Decembery3 tT pEO2 Oe cea io ys cnccas aber ets A star tton tee ere eens Ghee 38,169, 500.71 


Total of Property Investment Account, December 31, 1926, per Consoli- ————————_—_— 
dated General BalanceSheets on ae cnt ote ate ot «oe oke sodere¥e ee anus agelledoanand $1, 667, 301, 408. 21 


APPROPRIATED SURPLUS TO COVER CaPITAL EXPENDITURES 
December 31, 1926 


Amount of appropriations made from Earnings and from Surplus Net Income 
to cover capital expenditures for additions, betterments and improve- 
ments, and which appropriations in the within Consolidated General 
Balance Sheet are formally written off in reduction of the Property 
(n-vestanientvA CcouUninamerte tet d el tkalaaiiee sbi acte iterate ote oi 6 50% $206, 751, 687.38 


Amount of appropriations made from Surplus Net Income to cover the same 
class of expenditures as above specified, but which in the Consolidated 
General Balance Sheet are carried in the account “‘Appropriated Surplus 


to cover- Capital: Expenditures” . ee i en ewes cect ee ees 3 270, 000, 000 .00 
SRC) REV sey orcs inde ye erDy 5 cans OAR Ey Ee LN te oS Sees $476, 7515687 .38 
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UNITED STATES STEEL CORPORATION AND SUBSIDIARY COMPANIES 
CONSOLIDATED INCOME ACCOUNT 
For the Fiscal Year Ending December 31, 1926 


' The total earnings were, after deducting all expenses incident to opera- 
tions, including ordinary repairs and maintenance (approximately $121,000,- 
009), allowance for employes’ profit sharing fund, and taxes (including reserve 
for Federal income taxes), per General Profit and Loss Account, following. . $207,345,153.18 
Less, Interest on outstanding bonds and mortgages of the subsidiary companies 8, 286, 284.27 


Balance of Earnings in the year 1926.........-..seeccececceceess $199,058, 868.91 


Less, Charges and Allowances for Depletion and Depreci- 
ation applied as follows, viz.: 


To Depreciation and Replacement Reserves and Sinking 


Funds on Bonds of Subsidiary Companies......... $ 53,171,075-95 
To Sinking Funds on Bonds of U. S. Steel Corporation.. 11,049,835.37 64,220,QI11.32 
Net income in the: year 10926 ra taees sees tai ees cite Be eee ere = $134, 837,957.59 
Deduct: 
Interest on U. S. Steel Corporation Bonds outstanding, viz.: 
Fifty Year 5 per cent Gold Bonds................. $ 9,178, 602.50 
Ten-Sixty Year 5 per cent Gold Bonds............. 8,050,066.66 


$ 17, 228,669.16 

Premium paid on Bonds redeemed by sinking funds, viz.: 
On Subsidiary Companies’ Bonds.... $ 255,059.29 
On U.S. Steel Corporation Bonds... . 987,924.94 

a ee I, 242,084.23 18,471,653.39 


; $116, 366, 304.20 
Add, Net Balance of sundry receipts and charges, including adjustments of 


VATIOUS:ACCOUDES i nce cs ys cvsineesrcce ome re eo ee ee mee tee 301,100.69 
Balance .cgos Pape bebo s.-iolatash ie eels oivpate ve eee eis Pa $116, 667, 404.89 
Dividends for the year 1926 on U. S. Steel Corporation Stocks, viz.: 
Preferred: 
No. 100, 134 per cent, paid May 209, 
POZO cathe eee ee ae $6, 304,910.25 
No. 1o1, 134 per cent, paid August 30, 
TOSOP ME eis hie meen ane 6,304, 919.25 
No. 102, 134 per cent, paid November 
ZOQVTOLO. «cas cet nat sss tk om eee 6,304,919.25 
No. 103, 134 per cent, payable Febru- 
ALY 2On TO 7 ten sinc chi aioe 6,304,019.25 $ 25,219,677.00 
Common: 
No. 87, 134 per cent, paid June 20, 
TOZO! ce hen eect te tees ee $8, 805,203.75 
No. 88, 134 per cent, paid September 
20,!TQ26. ...uipyeped We eae ane: 8,805, 203.75 
o. 80, 134 per cent, paid December 
30, TO20) vise, nas he das eaae oe 8,805, 203.75 
No. 90, 134 per cent, payable March 
30, LO27 aa% garatete team oer ae teers 8,8095,203.75  35,581,175.00 
60, 809, 852.00 
Surplus Net Income in the year 1926............... Ok ae ERY $ 55,866, 552.89 
Less, Sums appropriated and expended or to be expended account of additions, 
improvements or betterments to plants and property................. 30,000, 000.00 
Balance carried forward to Undivided Surplus................... $ 25,866, 552.89 
Undivided Surplus on December 31, 1925...........+--- $496, 863, 109.03 
Add, Net addition to above balance.................. 5,772,737-07 502,635,846.70 


Total Undivided Surplus December 31, 1926, exclusive of 
capital surplus provided in organization and of Subsidiary 
Companies’ Inter-Company Profits in Inventories........ $528, 502,300.59 


(Auditors’ certificate omitted) 
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UNITED STATES STEEL CORPORATION AND SUBSIDIARY COMPANIES 
CONDENSED GENERAL PRoFiIt AND Loss ACCOUNT 
For the Year ending December 31, 1926 


GROSS RECEIPTS—Gross Sales and Earnings....................... $1, 508,076, 000.63 
OPERATING CHARGES: he a 


Manufacturing and Producing Cost and Operating 

Expenses, including ordinary maintenance and 

repairs and provisional charges by subsidiary com- 

panies for depletion and depreciation........... $1, 264,073, 911.63 
Administrative, Selling and General Expenses, ex- 

clusive of general expenses of transportation com- 

panies, but inclusive of appropriation under em- 


ployes’ profit-sharing plan..................... 38,972, 713.15 
Taxes (including reserve for Federal income taxes). . 52,300, 581.44 
Commercial Discounts and Interest.............. 9,595,447.49 


$1,365,041, 053.71. 
Less, Amount included in above charges for allow- 
ances for depletion and depreciation here de- 
ducted for purpose of showing same in separate 
item of charge, as see below................. 53,171,075.95 1,312,770,577.76 


Balance. .... fr she SRT See sere le RUD Se ee EE IBS, | od $ 195,305, 512.87 


Sundry Net Manufacturing and Operating Gains and 
Losses, including royalties received, idle plant 
EX PENSESMCEC CIM te EMT eee ee ee Oe ene $ 5,064, 747.69 
Rentals reccivieciearactad whe aie. deca bathetie aunt das I, 605,120.03 6, 669,867.72 


Total Net Manufacturing, Producing and Operating Income before 
deducting provisional charges for depletion and depreciation.... $ 201,075,380.50 


OTHER INCOME AND CHARGES 


Net Profits of properties owned, but whose operations 
(gross revenue, cost of product, expenses, etc.) 


are not classified in this statement........... $ 241, 107.92 
Income from sundry investments and interest on de- 
pasitstetetwests..cacls, War ete ot Jee he Sete « 12,604, 401.80 I2,935,500.72 
SBI EWYGES 5 G Buss OP ache OUR ON aE poe APR HRCI NARI ic $ 214,910, 890.31 


Less, Reserve for estimated and contingent liability of 
subsidiary railroads to United States under 


Pra TspOuea LOU ACU cares e eres sr Tel cher tas aces ocogers $ 2,641, 382.00 
Net balance of Subsidiaries’ Inter-Company 
Profits not yet realized as cash assets*......... 4;924,355.04 7,565,1737.13 
Total Earnings in the year 1926 per Income 
Account, on preceeding page............. - $ 207, 345,153.18 
Less, Interest Charges on Subsidiary Companies’ Bonds and Mort- 
TASES IA . CAD Se eetets PAT Loaeaak Be Sho one, Paka le chalet axe gee els oem ike ete ob 8, 286,274.27 
Balance of Earnings for the year before deducting provisional 
charges for depletion and depreciation...........-.--++.0005 $ 199,058, 868.91 
Less, CHARGES AND ALLOWANCES FOR DEPLETION AND DEPRECIATION: 
By Subsidiary Companies. ............06+5 she trate tibias53 1704.07 5,005) 
BywW/S. Stéel¥Corporationirvsic «os tys Speier Hel § II,040, 835.37 64, 220,911.32 
ING telu Colle dine t DERVee ty L020 tramsensy Ia oracsdipcciais “ick ls Sig dapaigle eee oy $ 134, 837,057.50 


* These profits have been earned by individual subsidiary companies on inter-company sales 
made and service rendered to/for other subsidiaries, but being locked up in the inventory value 
of materials held by the purchasing companies December 31st, 1926, are not to that date in- 
cluded as part of the reported earnings of the combined organization. Such profits are embraced 


only in the year in which they are converted into a cash asset. 
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English Annual Company Reports.—The English annual re- 
port consists primarily of a financial statement submitted to the 
stockholders. This report must, to comply with statutory require- 
ments, be read at the ordinary general meeting. In practice, any 
comment on the financial report made by the company’s auditor is 
read, but “the reading of the accounts is usually omitted because 
each shareholder has a copy.” ? The financial report is ordinarily 
supplemented by a verbal statement from the chairman of the meet- 
ing who is usually though not necessarily also chairman of the board. 
The conventional closing of the chairman’s remarks is a formal 
moving of the-adoption of the report and accounts submitted. If 
the report is fairly satisfactory, it is usually adopted with but little 
comment. If, however, it is not satisfactory, the stockholders have 
an opportunity to ask questions and to “heckle” the chairman of 
the meeting to any reasonable extent. 

The address of the chairman of the meeting that appears below 
is at it appears in the published minutes of the last annual meeting 
of the Bank of Scotland. 


BANK OF SCOTLAND 
CHAIRMAN’sS REVIEW oF INDUSTRIAL CONDITIONS 


The annual meeting of the proprietors of the Bank of Scotland was held 
within the head office, Edinburgh, on April 7, 1925, the Right Hon. Lord 
Elphinstone (governor of the bank) presiding. 

In submitting the directors’ report the Chairman said: TI assume that, 
as usual, we may hold as read the report by the directors of the affairs of the 
bank as at February 28th last, a copy of which you have no doubt received. 

Before passing to the balance sheet, | would refer to the great loss sus- 
tained by the bank through the death of Mr. William J. Mure, C.B., the 
governor the bank. Mr. Mure was appointed a director in 1887, became 
deputy-governor in 1917, and governor in 1921, so that he had been associated 
with the administration of the bank for a very extended period. He took a 
deep interest in all its affairs, and was ever ready to assist his colleagues in 
any way that lay in his power. His unfailing courtesy and warm sympathetic 
nature endeared him to all those with whom he came in contact, and he has 
left a very happy memory behind him. 

In his room the directors expressed a unanimous wish that I should become 
governor of the bank, and I had pleasure in accepting the appointment, which 
I regard as a very great honour. The court also appointed Sir Ralph Anstru- 
ther of Balcaskie, Bart., who has been a director of the bank since 1896, deputy- 
governor, and I think the bank is to be congratulated upon having in this 
position one who is so well known to the public, not only through his connection 
with the bank and other important interests, but also by the valuable services 
which he has rendered to the country, and more especially to the County of 
Fife, of which he is Lord Lieutenant. 


2 Practical Directorship, Colesworthy & Morris, p. 218. 
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To fill the vacancy on the board, the directors appointed the Right Hon. 
Lord Kinross, one of our extraordinary directors, and you will be asked to-day 
to confirm this appointment by his reelection. 

I regret the enforced absence of two of our colleagues, Lord Henry Scott 
and Mr. Alexander Wallace. Both have had a very prolonged illness, and I 
am glad to say that we can now look forward to their early return to our 
meetings. 


INDUSTRIAL CONDITIONS 


_ The industrial conditions during the past year have been very disappoint- 
ing, and unfortunately it can hardly be said that there are good grounds for 
expecting in the immediate future any material improvement. The ranks of the 
unemployed are still increasing, the trade union percentage of unemployed at 
the end of February being 9.4, as against 8.1 in February, 1924. The chief 
industries of the country, such as coal-mining, iron and steel, shipbuilding, and 
marine engineering, are all suffering severely, and there can be, I fear, no 
prospect of better times until we so arrange matters that we shall be able 
to face foreign competition. 

The burden of excessive taxation, imperial and local, is making it very 
difficult for many of our traders and manufacturers to pay their way, and it 
is to be hoped that the approaching Budget will bring some reduction of income- 
tax. lt is also time that a check be placed upon the extravagant expenditure 
of some local bodies, and that a serious effort be made to reduce local taxation, 
which at present’is a heavy drain upon the resources of merchants, shopkeepers, 
and traders generally. 


: Tue Banx’s BaLtance SHEET 


Turning to the report, we have every reason to be satisfied with the position 
and results. The deposits, it is true, show a decrease of £1,803,330, but a decline 
during the year has been a general banking experience. It will interest you to 
know that the whole decrease took place during the months of January and 
February, when, in addition to the attractions of Government and other 
securities, the claims upon our customers for taxes cause considerable with- 
drawals. 

The changes in the items of note circulation, drafts, and acceptances do 
not call for special comment. 


Strona Liguip PosiTion 


On our assets side, cash and bank balances and money at call and short 
notice amount to £8,377,535, or 23 per cent. of our liabilities to the public, bills 
discounted (including £2,380,000 Treasury bills) are £3,550,704, equal to 9 per 
cent., and our investments (all British Government securities, except £345,312) 
amount to £12,970,177, or 36 per cent., giving a total of £24,907,416, or 68 per 
cent., of our liabilities to the public in liquid assets. 

The market value of our investments is very substantially in excess of 
the value in our books. 


Larce INCREASE IN ADVANCES 


You will be pleased to see that our advances at £12,726,365 show an increase 
for the year of £3,191,749. There has been a steady increase of well-spread 
advances throughout the year, and, judging by the quite negligible sum required 
for losses during that period, we have good reason to regard our business as 
thoroughly sound. Whilst last year our investments were £17,052,435 and our 
advances £0,534,616, our investments are now £12,979,177 and our advances 
£12,726,3605, which is much more satisfactory from the point of view of banking 
business. 
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BANK PREMISES AND PROPERTIES 


During the past four years we have spent a substantial sum in overhauling 
our branch premises and other properties, and we have also expended a large 
sum in acquiring branch premises. The whole properties now stand at £560,150, 
which, I need hardly say, is much less than their market value. 


A SUCCESSFUL YEAR 


The results for the year, showing net profits of £365,975, an increase of 
£10,248 on last year’s figures, are extremely gratifying: 


£ 

Tt we'add. to. these: profits. . era .fiasesres SO Bee Shh > ae Aas ees -nle. Sela 365,975 
The balance from Jast-yearinkds .:iccpesto dele ease key. Ste Sea 102, 14G 
We'have available... <,..cicts « dieans « apteltoreoso RTGS Sate ere ties ta. Ne eS 468,124 
Of that we allocate:— 
To'reserve fund >: .8). $25 ;ce teen o heen hs ae eae Tee aes £125,000 
‘To, bank, premisess.. -gs,, 2940 p sees hee anteater ae 25,000 
To heritable properties, a. aecragletlesi semble meee niG a 25,000 

175,000 
Yordividend 76" per centslessitaxec 1c seeeeeh eteninats< st oer ee 164,300 339,300 
Leaving to be carried forward), «<a: eh eee SED Scie ne 128,824 
An increase of £26,675 over last year’s figure. 
‘The, reserve, dund mow standsiatis..1m. ute Lonaiiee 6. ee as ee I,050,000 
‘The balance. carriedifornward,d&. «cis stile. ust meee. chee eee «ed. RE 128,824 
Together, these‘amountito,s.. « o.<s:4 « cisbse Salad. TS. SUE, SOLE. On, 1,178, 824 


Every known bad and doubtful debt has been fully provided for. 
BANK STAFF 


I wish on behalf of the court of directors to express our appreciation of 
the excellent work of the executives, managers, agents, and staff generally. The 
joint council continues its useful work, and has given valuable aid in promoting 
a spirit of co-operation and good-will throughout the service. 


DivIDEND 


I have pleasure in moving the adoption of the report and balance sheet as 
submitted, and that a dividend for the past half-year at the rate of 16 per cent. 
per annum be now declared, payable on 15th instant, less income-tax, making 
with the dividend paid in October last for the previous half-year 16 per cent. 
for the year, less income-tax. 


CHAPTER 113 
CORPORATE TAXES AND TAX REPORTS 


Corporate Taxation.—The state taxation of corporations varies 
in every state, and federal taxation has variations of its own. The 
laws impesing these taxes are frequently complex, hard to inter- 
pret, and uncertain in application. As a result the whole subject of 
corporate taxation is difficult and unsatisfactory. As to state re- 
quirements all that can be given in the present volume is a general 
survey that will indicate the reports and taxation to be expected and 
looked up in local or special laws. On account of its general applica- 
tion, a more detailed but still very superficial consideration is given to 
the federal revenue tax law and practice. Some thousands of pages 
would be required for a fairly complete treatment of the subject. 


Summary of Corporate Taxation.—The taxes imposed upon 
corporations may be summarized as follows: 


STATE TAXES 
1. Organization taxes paid at the time of incorporation, or 
amendment of charter, to the state in which the company 
is incorporated. 
. Franchise taxes paid annually to the state of incorporation. 
. Annual property taxes. 
Inheritance taxes in most states. 
Occupation taxes in some states. 
. Stock transfer taxes (stamp) in some few states. 
. License, registration or admission fees and taxes in each 
state in which the corporation does business outside the 
home state. 


NAN PWN 


FEDERAL TAXES 


1. Annual revenue tax. 

Inheritance taxes. 

. Stock transfer (stamp) tax. 

. Stamp tax on original issues of stock. 

. Occupation taxes for some lines of business. 


wm kw YN 
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Summary of Corporate Reports.—The corporation is or- 
dinarily called upon to make the following reports. These, for the 
most part, are in connection with taxation. ° 


1. Local tax reports. 

2. State tax reports. 

3. Annual state reports. 

4. Reports in each state outside of the home state in which the 
corporation does business. 

5. Federal income tax reports. 


The Annual Report.—In addition to the tax reports or in con- 
nection with them, many states require the filing of a report of a 
more general nature, usually in January of each year, or otherwise 
at some specified time after the annual meeting; For instance, busi- 
ness corporations operating in New Jersey aré subject to the follows 
ing statutory provision: 


Every domestic corporation and every foreign corporation doing busi- 
ness within this state, shall file in the office of the secretary of state within 
thirty days after the first election of directors and officers and annually 
thereafter within thirty days after the time appointed for holding the 
annual election of directors, a report authenticated by the signatures of 
the president and one other officer, or by any two directors of the com- 
pany, stating: 

I. The name of the corporation; 

II. The location (town or city, street and number, if number there 
be) of its registered office in this state, and the name of the agent upon 
whom process against the corporation may be served: 

Ill. The character of its business; 

IV. The amount of its authorized capital stock, if any, and the 
amount actually issued and outstanding ; 

V. The names and addresses of all the directors and officers of the 
company and when the term of office of each expires; 

VI. The date appointed for the next annual meeting of the stock- 
holders for the election of directors; 

VII. Whether the name of such corporation has been at all times 
displayed at the entrance of its registered office in this state, and whether 
such corporation has kept at this registered office in this state a transfer 
book in which the transfers of stock are made, and a stock book con- 
taining the names and addresses of the stockholders and the number of 


shares held by them respectively, open at all times to the examination 
of the stockholders as required by law; .. .? 


1 Comp. Stat., sec. 43a; stock and transfer book requirements not applicable to foreign 
corporations, 


Gh. 1r3i CORPORATE TAXES AND TAX REPORTS 1005 


A penalty of $200 is prescribed for failure of New Jersey cor- 
porations to file this report, and, in addition, directors who shall 
“wilfully refuse” to make this report are thereby rendered ineligible 
to office of any kind in the company at the next election and for a 
period of one year thereafter. 

Reports of this nature are usually simple and the requirement 
that they be made is a reasonable one. Parties holding stock in a 
corporation, or having claims against it, or desiring to institute suit 
against it, or wishing information in regard to it for any other proper 
purpose, should have access to official information of this kind, and 
especially to the names and addresses of the corporate officials. 


State Organization Taxes.—Taxes or fees for incorporation 
are exacted by every state in the Union. They range in amount from 
the merely nominal filing fees of Arizona, to the tax of 4 of 1% 
on the entire authorized capital stock of the corporation, plus filing 
fees, exacted by the state of Pennsylvania. In themselves, and 
especially for the smaller corporations, the organization tax and fees 
are not serious as they have to be paid but once. The subject is 
discussed elsewhere in connection with the general costs of incor- 
poration.” 


Annual Franchise Taxes.—In most of the states a tax is im- 
posed for the right or privilege, granted by the state, of being, and 
operating as, a corporation. In some few states there is no franchise 
tax, as in Minnesota and Louisiana. In Iowa it is “a nominal fee in 
the sum of $1.” In some other states, as Nevada, the franchise tax 
takes the form of a small fee for filing the annual report. In other 
states it takes complex forms and more material amounts, as in Vir- 
ginia where both a franchise tax and a registration fee must be paid 
annually, or in California where a license tax at a specified date must 
be paid and then a tax of 1.6% upon the “actual cash value” of the 
corporate franchise. 

In most of the states this franchise tax is separate and distinct 
from the property tax mentioned in the next section and, as stated, 
is purely a payment for the privilege of doing business under the 
corporate form. 


2Ch. 78, “Where to Incorporate—Incorporating and Maintenance Costs.” 
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Annual Property Taxes.—These taxes are, for the most part, 
the same as imposed upon individuals. The corporation is, however, 
at some disadvantage in this matter as it cannot evade property taxes 
in the ways that are open to and on occasion availed of by in- 
dividuals. This being true, it sometimes happens that an incor- 
porated business pays a larger tax than it did before incorporation, 
though its property holdings have not increased. 

The reports upon which the property tax of corporations is based 
are usually the same as for individuals and follow the local require- 
ments. 


State Income Taxes.—In some states an annual income tax is 
imposed upon corporations, this tax being of a somewhat anomalous 
nature, as it usually takes the place of a franchise tax but also in some 
states to some extent supersedes the tax on personal property as well. 
In most of the states that impose an income tax, it is based upon the 
net income from business transacted and capital invested in the 
state. It varies as to detail in each of the states by which it is 
imposed. 


State Inheritance Taxes.—An inheritance tax is now imposed 
in nearly all the more important states, and when incorporation is 
contemplated, the inheritance tax laws are to be considered with 
care, especially where the incorporation is to take place in a state 
other than the state in which the new company is to do most of its 
business. Under such circumstances there may be in some cases 
double and even triple taxation of a decedent stockholder’s share. 

If the state in which the decedent stockholder resided has an 
inheritance tax, the transfer will usually be taxable in that state 
irrespective of whether the stock held by the decedent is stock of 
a foreign or a domestic corporation. If the holding is stock of a 
foreign corporation, a second tax may be imposed in the state of 
incorporation, depending upon whether or not that state imposes a 
tax upon the devolution of stock in a domestic corporation held by a 
non-resident. 

In most of the states, stock in a domestic corporation held by a 
non-resident decedent is subject to the inheritance tax. 

Usually the corporation is required either to collect any inherit- 
ance tax due, or to refuse transfer of the stock on its books until the 
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tax has been paid, unless a waiver is obtained from the state officer 
charged with the collection of the tax. 


State Occupation Taxes.—In some few states occupation or 
license taxes must be paid for the privilege of engaging in specified 
occupations, and this applies to corporations as well as to individuals. 
Thus in West Virginia, in addition to the annual franchise tax, the 
statutes provide that from and after June 30, 1925, “there is hereby 
levied and shall be collected annual privilege taxes against the persons, 
on account of the business activities, and in the amounts to be 
determined by the application of rates against values or gross income, 
as the case may be,” this being followed by a detailed list of the 
occupations taxed and the amount imposed, the rates ranging from 
1-20 of 1% of the gross income in the case of wholesalers and 
jobbers, to 1% of the gross income of theatres and other places of 
amusement. 

In Louisiana, on the other hand, an annual occupation tax levied 
upon individuals and corporations alike takes the place of the annual 
franchise tax, its amount being based upon gross earnings, or, in 
some cases, upon earning capacity. 


Stock Transfer Taxes.—In four states—New York, Massachu- 
setts, Pennsylvania and South Carolina—a stamp tax is imposed upon 
the transfer of stock. In South Carolina this tax extends to 
original issues of stock as well. The subject is discussed at some 
length in another portion of the volume.® 


Taxation of Foreign Corporations.—Corporations maintain- 
ing a place of business, or in some cases merely transacting business, 
in other states than that in which they are incorporated must conform 
to the laws regulating corporations in these other states. Usually 
this requires a license to do business—for which payment must be 
made—reports according to the statutory requirements of the par- 
ticular state, and the payment of an annual franchise tax, which 
varies greatly in the different states. 

The subject of foreign corporations is discussed elsewhere.* 


Federal Taxation as Affecting Corporations.—As stated, the 
federal government imposes a stamp tax on transfers of corporate 


3Ch. 45, “Transfers of Stock on the Books of the Corporation.” 
4Ch. 80, “Foreign Corporations.” 
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stock, as well as on the original issue—a tax that is disctissed in 
some detail elsewhere.” 

The federal government also imposes a graduated inheritance or 
excise tax upon estates amounting to $50,000 or more. This tax 
is of interest to corporations mainly because it applies to corporate 
stocks and bonds when these comprise part or all of an estate. 
Transfer agents must in the case of non-resident decedents report 
any proposed transfers. 

Special taxes are also imposed by the federal government upon 
some specified occupations, as the tax upon admission to places of 
amusement, and upon sales of automobiles, and these apply to cor- 
porations and individuals alike. 

The federal tax of most importance to corporations is, however, 
the income tax that is discussed in the following section. 


Federal Income Tax.°—The federal income tax is imposed upon 
“net income” and every business corporation of an ordinary nature 
incorporated or operating in this country is subject to the tax. Its 


amount is a flat rate of 13% for the calendar year 1925 and 1 3% 
thereafter calculated upon the corporate net income.‘ 


As to determination of the net income, the treasury regulations § 
provide as follows: 


The gross income of a corporation for the purpose of the law, in 
general, includes and excludes the same things as the gross income of 
an individual. It embraces not only the operating revenues, but also 
gains, profits, and income from all other sources such as rentals, royalties, 


interest, dividends from stock in other corporations, and profits from the 
sale of capital assets... 


The treasury regulation defining net income is as follows :° 


Net income is that portion of the gross income which remains after 
all proper deductions have been taken into account. The net income of 
corporations is determined in general in the same manner as the net 
income of individuals, but the deductions allowed corporations are not 
precisely the same as those allowed individuals. .. . 


The proper deductions, referred to above, from the gross income 
of corporations, are :1° / 


5 Ch. 45, ‘Transfers of Stock on the Books of the Corporation.” 


® References, except as otherwise noted, are to the Revenue Act of 1926, and is 
Treasury Regulations No. 69. ‘ 


7 Rev. Act, sec. 230(2). 
8 Treas. Reg., Art.) 547. 
® Treas. Reg., Art. 531. 
10 Rev. Act, sec. 234(a-1-8); see also Treas. Reg., Art. 16r. 
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1. All the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on the trade or busi- 
ness, including ordinary interest and taxes, but not for 
the United States income tax, and a reasonable allowance 
for personal services actually rendered. 

2. Losses sustained during the taxable year and not com- 
pensated for by insurance or otherwise. 

3. Debts ascertained to be worthless and charged off within 
the taxable year. 

4. A reasonable allowance for the wear and tear, exhaustion, 
depletion or obsolescence of property used in the trade or 
business. 

5. Dividends received from domestic corporations or from 
foreign corporations receiving more than one-half of their 
income from sources within the United States. 


Corporations are also allowed certain credits against gross income 
in the determination of their net income. These are as follows:1! 


1. The amount, if any, received as interest upon obligations of 
the United States, which has been included in gross in- 
come. 

2. In the case of a domestic corporation, the net income of 
which is $25,000 or less, a specific credit of $2,000, with 
a small allowance for incomes in excess of $25,000 up to 
$25,270. 

All corporations subject to the income tax must make a return 
or report, regardless of the amount of their net incomes and this 
return shall be sworn to by the president, vice-president or other 
principal officer and by the treasurer or an assistant treasurer.1” 
Returns shall be made on or before the 15th day of the third month 
following the close of the fiscal year or, if the return is made on 
the basis of the calendar year, then the return shall be made on or 
before the 15th day of March. 

When corporations are affiliated, i.e., where the one corporation 
owns at least 95% of the stock of another, or others, or, if at least 
95% of the voting stock of two or more corporations is owned by 
the same interests—in both cases exclusive of non-voting preferred . 

11 Rev. Act, sec. 236 (subdivs. a_and b). 


12 Tbid., sec. 239 (a); see also Treas, Reg., Art. 621. 
13 [bid., sec. 227 (a). 
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stock—such corporations may make separate returns, or under the 
regulations prescribed by the Commissioner, may make consolidated 
returns.1* 

Returns are to be made to the collector of the district in which is 
located the principal place of business or principal office or agency 
of the corporation,!® and these returns may be delivered in person or 
by mail. In the latter case the returns should be mailed, properly 
addressed and postage paid, in ample time to reach the collector’s 
office, under ordinary handling of the mails, on or before the date 
on which the return is required to be filed.’ 

A provision of the income tax law that has caused much discus- 
sion and brought about the very heavy stock dividends of 1922 and 
the following years, is Section 220 (a) of the revenue act permitting 
an additional tax upon the net income of corporations when such 
income is not needed for the purposes of the business but, instead of 
being distributed in dividends, is accumulated to avoid the surtax 
that would otherwise have to be paid by the recipient stockholders. 
The provision of the present law reads in part as follows: 


If any corporation, however created or organized, is formed or 
availed of for the purpose of preventing the imposition of the surtax 
upon its shareholders through the medium of permitting its gains and 
profits to accumulate instead of being divided or distributed, there shall 
be levied, collected and paid for each taxable year upon the net income 
of such corporation a tax equal to 50% of the amount thereof. .. . 


This levy is in addition to the regular 13'%4% tax. Its imposition 
upon unreasonable retentions of income is explained in Article 353 
of the Treasury Regulations as follows: 


An accumulation of gains and profits is unreasonable if it is not 
required for the purposes of the business considering all the circum- 
stances of the case. It is not intended, however, to penalize reasonable 
accumulations of surplus for the needs of the business. No attempt 
can be made to enumerate the ways in which gains and profits of a 
corporation may be accumulated for the reasonable needs of the business. 
Distributions made by a corporation shortly after the close of its taxable 
year shall be taken into consideration in determining the reasonableness 
of the amount of earnings and profits of the corporation retained by it 
for the year in question. Undistributed income is properly accumulated 
if invested in increased inventories or additions to plant reasonably needed 


M4 Revenue Act, sec. 240 (subdivs. a, ¢ and d). 
15 Ibid., sec, 241 (b). 
16 Treas. Reg., Art. 445. 
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by the business. It is properly accumulated if retained for working 
capital required by the business or in accordance with contract require- 
ments placed to the credit of a sinking fund for the purpose of retiring 
bonds issued by the corporation. In the case of a banking institution the 
business of which is to receive and loan money, using capital, surplus and 
deposits for that purpose, undistributed income actually represented by 
loans or reasonably retained for future loans is not accumulated beyond 
the reasonable needs of the business, The nature of the investment of 
gains and profits is immaterial if they are not in fact needed in the 
business. It is an unreasonable accumulation of gains and profits by 
corporations, after the effective date of this Act, with the purpose of 
enabling their shareholders to escape surtaxes on such gains and profits, 
which subjects such corporations to the additional tax imposed by sec- 
tion 220. Among other things the financial condition of the corporation 
at the close of the taxable year and the manner in which its funds are 
invested at that date determine the reasonableness of the accumu- 
lations. . 


In commenting upon this Mr. Montgomery says :1* 


It is fortunate for corporations that the word “reasonable” is in the 
law. A corporation may refrain from distributing its profits, even if 
it has no debts, if there is a reasonable present need for the profits in the 
business or a prospective need within the reasonably near future. Con- 
servative corporations accumulate large cash surpluses whenever a 
profitable year enables them to do so. The courts will not hold that 
distributions should be made if the directors in good faith and after due 
consideration decide that the present or prospective needs of the business 
itself (which must be paramount) do not justify larger cash dividends © 
than are being paid. Stockholders of properly conducted corporations 
need not be any more disturbed over the present law than over its 
predecessors. However, if accumulated earnings remain undistributed 
solely to permit stockholders to escape the surtax, that purpose should 
be frustrated. 


Mr. Montgomery also calls attention to the fact?® that stock 
dividends, so largely resorted to for the purpose of reducing surplus 
without distributing it, do not remove these profits from the pro- 
visions of the law. ‘The penalty is upon accumulation beyond the 
reasonable needs of the business. It is ridiculous to argue that the 
declaration of a stock dividend—not a distribution—which perpet- 
uates accumulation, will be held to free corporations from the pro- 
visions of the law.” g 

For domestic corporations, the income tax is payable “on the 


17 1927 Income Tax Procedure, p. 1151. 
18 [bid., pp. 1154, 1155. 
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fifteenth day of March, following the close of the calendar year, or, 
if the return should be made on the basis of a fiscal year, then on 
the fifteenth day of the third month following the close of the 
hiscal wear. 0 


- The law, however, further provides :?° 


The taxpayer may elect to pay the tax in four equal instalments in 
which case the first instalment shall be paid on the date prescribed in 
subdivision (a) for the payment of the tax by the taxpayer, the second 
instalment shall be paid on the fifteenth day of the third month, the third 
instalment on the fifteenth day of the sixth month, and the fourth instal- 
ment on the fifteenth day of the ninth month after such date. 


The income tax is payable to the collector of internal revenue with - 
whom the return was filed and may be paid by check, which need not 
be certified. The check must, however, be collectible at par—that 
is without charge for exchange or collection—and if any such check 
is not paid by the bank on which it is drawn, the sender becomes 
liable to the same penalties and additions “as if such check had not 
been tendered.’’?? 


19 Revenue Act, sec. 270 (a-1). 
20 Tbid., sec. 270 (b-1). 
*1 Revenue Act, sec. 1118 (a), 
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CHAPTER 114 
PURPOSES AND PLANS OF CORPORATE COMBINATION 


Purpose of Corporate Combination.—Corporate combinations 
are formed for various purposes. Sometimes one corporation is 
taken over by another to eliminate annoying or dangerous competi- 
tion—sometimes its purpose is to secure facilities or resources needed 
in the business of the absorbing corporation—sometimes because the 
absorbed corporation can be had at a bargain price. Usually, how- 
ever, industrial combinations are formed to gain the advantages 
incident to large-scale operation. These advantages, as seen by one 
who has participated in many important consolidations, are as 
follows: 1 


I. The attainment of “high-speed-automatic machine-low-cost 
standardized-quantity production,” which makes possible 
the maintained manufacture of superior products. 

. The employment and retention of men of the first order of 
ability in the particular business—men who are not 
tempted by a fixed salary, but by the incentive of making 
a record and profiting thereby. 

3. The subdivision of the business under a system of corpora- 
tive accounting and corporative administration into de- 
partments, each of which under an executive who, through 
long experience and the concentration specialization makes 
possible, operates it at the highest efficiency. 

4. The employment of men of the highest standing in the 
consultative professions—‘lawyers, engineers, architects, 
chemists, and other advisers and technicians.” 

5. The adoption in all its plants of the best methods found in 
any of them and the further improvement of these meth- 
ods by “continued experimentation by the ablest experts.” 

6. The reduction of inventories to a minimum, thereby saving 
interest and carrying charges and reducing loss by de- 
preciation. 


Ny 


1 Adapted from Memories of an Active Life, by Flint, pp. 309-311, courtesy of G. P. 
Putnam’s Sons, Publishers. 
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7. The centralization of sales and advertising, thereby eliminat- 
ing much reduplication of effort and material. 

8. The centralization of purchasing, thereby securing impor- 
tant benefits in the way of quantity and time contracts. 

g. The great reduction of fixed and working capital per unit 
of output. 

10. The concentration of patents, whereby the inventive genius _ 
of the consolidation experts is less hampered by interfer- 
ing patents. . 

11. The reduction of patent litigation, this through the con- 
centration of patents. 

12. The central traffic control in the transportation of products 
sold and received. 

13. The proper location of factories “with relation to labor, 
raw material and markets.” 

14. The facilitation of financing both for the consolidation and 
its stockholders—these latter have greater security than 
they usually have as stockholders of individual com- 
panies—their shares are more available for loans and 
more easily converted into cash. 


And in conclusion the author says, “Industrial consolidation has 
proved itself, with the result that the number of consolidations in 
America and the industrial countries of Europe is steadily in- 
creasing.” 


Methods of Combination.—The methods by which corporations 
may be practically unified are as follows: 


1. Consolidation of two or more corporations by statutory 
procedure. 


2. Merger of two or more corporations, usually by statutory 
procedure, 

3. Combination by means of a holding company. 

4. Purchase by one corporation of the entire assets of one or 
more other corporations, the result being in effect a 
merger. 


5. Lease by one corporation of the entire property of one or 
more other corporations. 


Pooling arrangements are also sometimes made whereby the 
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independent operation of the ‘companies involved is maintained, 
but their profits are pooled and divided on an agreed basis. In 
legal procedure, such arrangements are designated “combinations.” 
When carried a step farther so as to bring the operations of the 
companies involved under the more or less direct control of a central 
managing body, whether by a “gentleman’s agreement’? or by more 

formal procedure, such combinations may be made very effective— 
and usually at variance with the laws.? 

As a matter of course in the formation of a corporate combina- 
tion of any nature, there will be careful compliance with the permis- 
sive statutes, if such exist, and, if not, even more careful avoidance 
of conflict with prohibitive statutes, both state and national. 

Where a corporation is formed to take over a single existing 
corporation, the procedure is in the nature of a reorganization and 
is considered later under that head.? 


Consolidation vs. Merger.—The terms “consolidation” and 
“merger” are loosely applied to any combination or unification of 
the interests of two‘or more corporations. Strictly speaking, how- 
ever, there is a distinction. A consolidation is the combining of 
two or more corporations into a single new corporation in which are 
vested the respective interests and -properties of the consolidated 
corporations, these latter usually giving up their independent or- 
ganizations and existence.* 

In a merger on the other hand no new corporation is created, 
one of the companies remaining in existence and absorbing into 
itself the other companies involved. “The results of a merger are 
entirely different from those of a consolidation. Ordinarily, when 
corporations of two or more states ‘consolidate,’ in the technical 
sense of the term, the old corporations are dissolved and a new 
corporation comes into being in each state... . In the case of a 
merger the one corporation is absorbed by the other, and when we 
come to the true test as to whether, under a given statement of 
facts, there has. been a merger, it becomes necessary to ascertain 
whether the existence of one of the corpora uo ns as such, has been 
preserved, and the other has ceased to exist.” 


Star Line of Steamers, 141 Mich, 604. 
we ae AES ee Reorganization,” and es pia gral nieary Reorganization,”’ 
4 Keokuk & W. R. R. Co. v. epee 152) U.S. 
5 Lee v, Atlantic Coast Line R. Gd; rise Med a 787. 
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Statutory Provisions Permitting Merger or Consolidation.— 
A merger or a consolidation is entirely beyond the usual charter 
powers of a business corporation and, generally speaking, unless 
specifically authorized by. statute, could only be had pursuant to 
an affirmative vote of all the stockholders of each of the corporations 
that, in the process of combining, loses its identity or disposes of all 
its property. In practice, statutory authority for corporate combina- 
tion in the business field, express or implied, is found in a large 
majority of the states, and the permissive laws are usually so worded 
as to permit either merger or consolidation. 

The statutory provisions for corporate combination in the various 
states differ widely; some limiting combinations to corporations 
organized under the laws of the particular state; some permitting 
combination without regard to the place of organization; some 
limiting combination to corporations conducting specified businesses, 
as in Ohio, where mining and manufacturing companies may merge, 
or, extending the privilege generally, to corporations in the same or 
similar lines of business; some permitting the combination of dif- 
ferent lines of business; some requiring the assent of a bare major- 
ity of the stockholders of the merging companies—in Virginia but 
a bare “majority of all the votes cast at each of said meetings’? &— 
some requiring a specified larger majority, as three-fifths, two-thirds, 
or three-fourths. 


Statutory Procedure for Consolidation.—Owing to the very 
great diversity of the laws governing the combination of business 
corporations in the states in which combination is expressly per- 
mitted, only a very general sketch of the usual procedure can be 
given here. For consolidations, this is as follows: 


1. An agreement is reached by the directors of the consolidat- 


ing corporations as to the terms and conditions under 
which it is to be effected. 


2. This agreement is submitted to the stockholders of every 


company involved, at a meeting called by prescribed 
procedure. 


3. At these meetings of stockholders the directors’ agreement 
must be approved by a required vote, ranging in the 


® Code, sec. 3822 (b), as amended by L. 1922, Ch. 380. 
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different states from a bare majority of the votes cast 
to a three-fourths majority ‘of all the outstanding stock. 

4. Filing or recording of the articles of the new corporation, 
varying in the different states. In Michigan, as a some- 
what typical state, “The consolidated corporation shall 
file its articles upon the completion of such reorganization 
in the same manner and with the same officials as is re- 
quired by this act of other corporations. Each of the 
consolidating corporations shall, by its president and sec- 
retary, file with the secretary of state and the appropriate 
county clerk where its original articles were recorded, a 
certificate setting forth the text of the agreement of such 
consolidation, whereupon, except for such purposes as 
are hereinafter provided for,’ the corporate existence of 
each of such consolidating corporations shall be deemed to 
have ceased.” § 


A statement of the vote of each company whereby the consolida- 
tion was approved must also usually be filed with the certified copy 
of the agreement. 


Statutory Procedure for Merger.—While many states permit 
mergers, but one state in the Union—New York—specifically recog- 
nizes the distinction between consolidation and merger and _ pre- 
scribes the procedure whereby either may be effected. In a number 
of states either consolidation or merger derives its statutory authori- 
zation from a statement somewhat similar to the following provi- 
sion from the Delaware statutes: ® 


Any two or more corporations ... may consolidate into a single 
corporation which may be either one of said consolidated corporations, or 
a new corporation to be formed by means of such consolidation. 


In New York, after specifying what corporations may exercise 
the right of merger, i.e., any corporation authorized to do business 
in the state, owning all the stock of any other corporation author- 
ized to do business in the state and “engaged in business similar or 
incidental to that of the possessor corporation,” the statutes provide 


7 These purposes are the perfecting: of the consolidation by transfer of the various 
rights and property of the consolidated corporations, etc. 

8 Public Acts of Michigan, Art. 84, Part I, Ch. 3, sec. 4. 

9 Gen. Corp. Law, sec. 59. 
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that such corporation “may file in the office of the secretary of state 
a certificate of such ownership, in its name and under its corporate 
seal, signed by its president or a vice president and its secretary or 
treasurer, and setting forth a copy of the resolution of its board of 
directors to merge such other corporation, and to assume all of its 
obligations, and the date of the adoption thereof. Thereupon all of 
the estate, property, rights, privileges and franchises of such other 
corporation shall vest in and be held and enjoyed by such possessor 
corporation as fully and entirely and without change or diminution 
as the same were before held and enjoyed by such other corporation, 


and be managed and controlled by such possessor corporation 
92710 


Powers of Merged or Consolidated Corporations.—In many 
states the statutes expressly prescribe that the property, rights, priv- 
ileges, powers and franchises of the merged or consolidated cor- 
porations “shall be thereafter as effectually the property of the 
consolidated corporations as they were of the several and respective 
former corporations.” 1! In New York the statutes are even more 
specific. The powers of the surviving corporation of a merger are 
given in the preceding section. Where a corporation is formed by 
consolidation, the statutes provide: 


Such new corporation in addition to the general powers of corpora- 
tions shall enjoy the rights, franchises, and privileges possessed by each 
of the corporations so consolidated, subject to the restrictiotis, liabilities, 
duties, and provisions contained in this chapter, and many prosecute or 
carry on any kind of business which any of the consolidating corporations 
was authorized by law to conduct.” 


And where the statutes do not so prescribe, but likewise do not 
prohibit, the general rule gives the consolidated or surviving cor- 
poration “all the rights, franchises, privileges and property of the 
consolidating corporations, subject to the same burdens and restric- 
tions which attached thereto in the hands of the consolidating cor- 
porations, respectively, under their charters.” 


Liabilities of Merged or Consolidated Corporations —The 
New York statutes in stating the liabilities of a consolidated cor- 


10 Stock Corp. Law, sec. 85, as amended by L. 1 Ch 

1 Comp. Stat. of New Jersey, sec. 107. if his ae 
12 Stock Corp. Law, sec. 88 

13 Fletcher, Private Corp., sec. 4712. 
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poration state the general rule when corporations are merged or 
consolidated. 


The rights of creditors of any corporation that shall be consolidated 
shall not in any manner be impaired, nor shall any liability or obligation 
due or to become due, or any claim or demand, for any cause existing 
against any such corporation or against any stockholder thereof be 
released or impaired by any such consolidation; but such new corporation 
shall be deemed to have assumed and shall be liable for all liabilities 
and obligations of each of the corporations consolidated in the same man- 
ner as if such new corporation had itself incurred such liabilities or 
obligations.“ 


Rights of Dissenting Stockholders.—In some states, as Mich- 
igan, if, the proper majority favor the proposed merger or consoli- 
dation, and the statutory requirements are observed, the dissenting 
stockholder. has no recourse—he must go with the others and fare 
as they do. In many of the states, however, a dissenting stockholder, 
by following the prescribed statutory procedure, may force an 
appraisal and purchase of his stock. Thus in [linois: % 


Any stockholder objecting to any action of the corporation in leasing, 
exchanging or selling all of its corporate assets, or objecting to a merger 
or consolidation with another corporation (the corporation acquiring 
such assets by lease, exchange, sale, merger or consolidation being herein- 
after referred to as the “acquiring corporation”), shall be obligated to 
sell and transfer to the acquiring corporation and the acquiring corpora- 
tion shall become and be obligated to purchase such share or shares, 
together with all rights and interests thereby represented, including all 
cash or securities or other benefits accruing to such share or shares, from 
or by reason of the sale, lease, merger or consolidation at a price equal 
to the fair value of such share or shares with interest on such fair value 
at the rate of five per cent per annum from the date such sale, lease, 
merger or consolidation was consummated. 


Combination by Means of Holding Company.—When it is 
desired to unify the operations of two or more corporations, it may 
be done very effectively by the common ownership of a controlling 
interest in each corporation. This controlling interest may be in 
the hands of an individual, a syndicate, or a holding corporation. 

The approved form of effecting such a combination is by means 
of a holding corporation, formed under the laws of New Jersey, 


14 Stock Corp. Law, sec. go. 
15 Gen. Corp. Act, sec. 73, as amended by L. 1921, p. 370. 
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New York, Maine, Delaware, or some other state where corpora- 
tions are empowered to hold the stock of other corporations. This 
“holding” company buys up a majority of the stock of the com- 
panies that it is desired to unite. At the next annual elections of 
these controlled corporations, prearranged boards of directors are 
elected, who manage the different combined corporations along com- 
mon and non-conflicting lines in accordance with the instructions 
of the holding corporation. 

Holding companies are discussed in some detail in the two chap- 
ters which follow. 


Combination by Purchase of Assets.—In some states the stat- 
utes permit the sale of all the assets of a corporation under pre- 
scribed conditions, one of which is that the sale shall be approved 
by a specified majority of the outstanding stock, as in Delaware by 
a majority vote, in New York by a two-thirds vote and in Michigan 
by a three-fourths majority. And unless in some way prohibited 
by the statutes a corporation may always, with the consent of all its 
stockholders and in the absence of fraud sell its entire assets and if 
the stockholders agree, payment for these assets may be made in 
stock of another corporation. And, if some few stockholders object, 
they may usually be bought out and the desired exchange of assets 
for stock be effected. 

When such a transaction has been consummated on the basis 
of a stock payment, the corporation receiving the stock may dis- 
solve and divide the assets it then has—the stock of the other 
corporation—among its own stockholders. The other corporation 
continues both its own business and the business of the liquidated cor- 
poration, the former stockholders of this corporation now holding 
their proportionate interest in the operating corporation. 


Where practicable the plan offers a very simple and effective 
method of effecting a merger. 


Combination by Lease of Property.—A lease of the entire 
property of a prosperous corporation may usually be made only by 
unanimous consent of all its stockholders, and consolidation by 
means of a lease contract is therefore available only where consoli- 


dation could be effected by sale of the corporate assets as already 
discussed. 
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A corporation that is in a failing condition may, however, lease 
its property by action of its directors, or of a majority of its stock- 
holders when such lease is for the best interests of the creditors and 
stockholders,® and in this case a practical consolidation by means 
of a lease is possible. 

In some states railroads are empowered to lease their properties, 
such action to be authorized by majority vote of the stockholders 
and a practical consolidation by means of a lease is again possible.1” 

Where a valid lease of a corporation’s entire property is made, 
the lessor corporation’s only active business operations during the 
life of the lease are the reception of its rentals and the apportion- 
ment of these among its stockholders as dividends. In some cases 
property is leased on the basis of a guaranty of a certain dividend 
on the stock of the lessor corporation. 


— 


Combinations in Restraint of Trade—Other forms of’ cor- 
porate combination have been attempted, as the pooling agreements 
referred to earlier in the chapter, trusts, and associations formed to 
prevent competition, maintain prices and limit production, but have 
for the most part been held illegal. The original trust plan was a 
board of trustees holding controlling interests in the corporations 
brought into the combination, but this was early declared illegal.1s 
Partnership agreements between corporations have likewise been 
held illegal. 

The federal statutes and the statutes of almost every state pro- 
hibit and penalize combinations in restraint of trade or formed for 
the purpose of preventing competition. It is practically impossible 
at the present time to form any legal combination to regulate prices 
or to avoid competition. 


16 Skinner v. Smith, 134 N. Y. 240; Bartholomew v. Derby Rubber Co., 69 Conn. sar. 

17 Dady v. Georgia, etc eRy.,, 112 Fed. 838. 

18 People v. North River Sugar Refining ee 121 N. Y. 582; State v. Standard Oil 
Co., 49 Ohio 137. 


CHAPTER 115 
HOLDING COMPANIES 


‘Purpose of Holding Company.—A holding company, in the 
modern sense of the term, is a corporation formed pursuant to 
statutory authority for the express purpose of controlling other 
corporations by the ownership of a majority of their stock. <A 
corporation that merely deals in the stocks of other companies, 
perhaps holding them for an investment as do the modern invest- 
ment trusts, is not a holding company as the term is here employed. 

The advantages of the holding company may be enumerated as 
follows: 


tr. It furnishes a readily available and effective method of con- 
trolling one or more corporations. 


2. It may be employed to perpetuate this corporate control. 
Financiers holding the control of one or more corporations and 
desiring to continue this control indefinitely may transfer their 
shares to a holding corporation. Their retirement or death will 
not then affect the control. In many cases the holding corporation 
may with advantage take the place of a voting trust, as its duration 
need not be limited as to time. 


3. The holding company permits the capitalization of controlling 
stock interests. For instance, the absolute control of a corporation 
having a capital of ten million dollars requires under ordinary condi- 
tions a permanent investment of more than five million dollars, 
assuming the stock worth par. If a holding company is formed 
with a capital equal to this required investment, the same’ number of 
shares may be purchased by it and will carry control of the ten mil- 
lion dollar corporation. Forty-nine per cent of the holding company’s 
stock may, however, be sold, but the controlling stockholders retain- 
ing 51% of the stock, still control the holding corporation, and 
through this retain control of the original corporation. 


4. Also the holding company may be used to form an effective 


1024 
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organization of “parent company’ and subsidiaries, for conducting 
enterprises that require operating companies in many states. 


The advantages of the holding company from a somewhat dif- 
ferent viewpoint are well stated in the following quotation.1 After 
explaining that in the public utility field most companies of the kind 
do a good deal more than simply “hold” the securities of one or 
more operating utility companies and might be better termed “‘su- 
pervision and service’? companies, the writer goes on to say: 


By owning a majority of the voting stock in its subsidiary or operat- 
ing companies, the holding company is in a position to supervise their 
operations, and to render expert service in financing, engineering, pur- 
chasing, accounting, public relations, and so forth. In each of these 
fields it brings a broader experience, more exact knowledge, and greater 
capacity than would be available if each subsidiary acted alone. 

For example, the holding company can obtain better terms from 
banking interests than would be possible by any one operating company 
because it has many issues to offer for underwriting purposes, including 
the issues of all its operating companies and its own bonds and stocks. 
Consequently, a much wider and more stable market exists than would be 
found if each subsidiary did its financing independently. At times it 
finances the needs of its operating companies out of its own surplus 
funds or through its established lines of credit in the large banking 
centers, until conditions are such that permanent financing may be ad- 
vantageously accomplished. 

Materials and equipment for new construction can be bought through 
a holding company to better advantage because requirements of all its 
subsidiaries are standardized and grouped together in greater quantity. 
The best engineering talent is employed, the larger holding companies 
maintaining engineering departments where specialists in the public 
utility fields are constantly at work in an effort to develop improvements 
for the common good of the industry and the public. 

The same condition obtains in connection with operation. The hold- 
ing company has a wider field from which to draw managers and other 
officers and thus procures the highest grade of men. The, supervision 
of a number of plants under one organization permits a comparison and 
the elimination of inefficient methods. In case of an emergency, one 
plant may call upon another for materials and supplies and on the hold- 
ing company for financial assistance. 

The cost of supplies, including coal, is greatly reduced under col- 
lective purchasing, and when the requirements warrant, the holding 
company may acquire coal mines of its own in order to guarantee a 
dependable and economical supply of coal. 

The holding company also offers many advantages in accounting and 


1 enduantages of the Public Utility Holding Company,” published by Hodenpyl Hardy 
Securities Corporation. 
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auditing practices by bringing experienced advice to bear on the countless 
questions arising therein, including depreciation and other reserves, and 
insurance, damages, and so on. The large holding companies maintain 
legal departments where consistent corporate and general policies are 
established, and matters for presentation before public service commis- 
sions are prepared by those trained especially for the purpose. 


Power to Hold Stock of Other Corporations.—Under the com- 
mon law, which did not permit one corporation to invest in stock 
of another, holding corporations were impossible and any attempt 
of a corporation to control another corporation by holding a majority 
of its stock would have been held ultra vires. 

This is so because the purchase of stock in another corporation 
involves participation in a new and distinct enterprise. A corpora- 
tion may make such a purchase only when expressly authorized to do 
so by the statute, or when the power can be implied as incidental to 
the powers specifically granted.? 

Corporations have certain incidental powers of acquiring and 
holding stock, as discussed in the section that follows. The general 
right to purchase and hold the stock of other corporations under 
which the holding corporation is possible, is, however, derived from 
legislative enactment, either by virtue of statutes expressly confer- 
ring the power to buy and hold the stocks of other corporations, or 
in some states under the operation of statutes permitting the forma- 
tion of corporations for any legitimate purpose.* 


Incidental Powers to Hold Stock.—In many cases corporations 
have power to take and hold stock in other corporations as a power 
incidental to their main purpose. For instance, certain corporations, 
like the great insurance companies that in the regular course of busi- 
ness have large sums for investment, are very properly allowed to 
invest these in safe stocks, Also in almost all cases corporations 
are allowed to take corporate stock to save a debt. They may also 
take stock as collateral to secure an obligation in the usual course of 
business and this may bring about their ownership of such collateral. 
Also in some cases it has been held that a corporation may take 
stock in another corporation when this other corporation will pro- 
mote some of its specified purposes, as when a street-car company 


? Noyes _on Intercorporate Relations, secs. 264, +P 1 : 
Hyams v. Calumet & Hecla Mining Co., 221 Pade, pt sditaenianibbal aR iat 
e Ane dey v. Distilling Co., 64 N. J. Eq. 537; Market St. Ry. Co. v. Hellman, 109 
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takes stock in a hotel company or an amusement park on or near 
its lines, or a manufacturing company takes stock in a power develop- 
ment company from which it will obtain power. 


Statutory Authorization to Hold Stock of Other Companies. 
—New Jersey was the first state to enact statutes specifically empow- 
ering corporations organized under its laws to hold the stock of 
other corporations. This law was first adopted in the year 1888, 
and its enactment paved the way for the great industrial combina- 
tions. Theretofore such combinations had been attempted by the 
appointment of a board of trustees in whose hands was placed a 
majority of the stock of the corporations to be controlled, these 
trustees then electing boards of directors that managed their respec- 
tive corporations in the common interest. This arrangement in a 
number of important decisions was declared illegal and was aban- 
doned for the holding corporation.* 

In 1913, however, in an effort to check monopolistic combina- 
tion, New Jersey abolished the holding company by a drastic piece 
of legislation known as “The Seven Sisters.” Later and by degrees 
all of these acts were repealed or superseded, and now all that is 
prohibited to the usual business corporation is the holding of the 
stock of other corporations to stifle competition, to restrain trade, 
or to create a monopoly. Subject to these restrictions the original 
law, reading as follows, has been reinstated: 

Any corporation may purchase, hold, sell, assign, transfer, mortgage. 
pledge or otherwise dispose of the shares of the capital stock of, or any 
bonds, securities, or evidences of indebtedness created by any other cor- 
poration or corporations of this or any other state or any foreign country, 


and while owner of such stock may exercise all the rights, powers and 
privileges of ownership, including the right to vote thereon.” 


At the present time, holding companies are permitted by express 
provision or by implication in a large majority of the states of the 
Union. Vermont alone, after a cautious authorization of corporate 
stockholding in domestic corporations whose principal business is 
“ancillary and auxiliary” to the business of the acquiring corporation, 
or in a foreign corporation whose principal business is “to handle 
and develop in that jurisdiction the business of the domestic cor- 


4State v. Standard Oil Co., 49 Ohio St. 137; People v. Sugar Refining Co., 121 


NG Vase: 
SL, 1907; Che, 195, Secr3: 
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poration,” ° forbids in the following terms the activities of the hold- 
ing corporation: “A corporation shall not be permitted to acquire 
or hold stock in other corporations to such an extent that its primary 
business is the holding of such stock.” 7 

The statutory provisions in the various states permitting corpora- 
tions to purchase the stock of other corporations vary as to detail. 
In New York and some other states, for instance, the power may 
be had if included in the corporate charter. In Delaware very 
broad powers are given all corporations organized under its laws 
to “guarantee, purchase, hold, sell, assign, transfer, mortgage, pledge 
or otherwise dispose of, the shares of the capital stock of, or any 
bonds, securities, or evidence of indebtedness created by any other 
corporation or corporations of this state or of any other state, 
county, nation or government, and while owner of said stock may 
exercise all the rights, powers and privileges of ownership including 
the right to vote thereon.” § 

In some few states, as in Michigan, the right to purchase the 
stock of other corporations is limited to corporations whose pur- 
pose is similar to that of the acquiring corporation; in some states 
the stock of certain corporations is excepted, as in Maryland, the 
stock of public utility companies; and, as a matter of course, in 
all the states that permit corporations to purchase the stock of other 
corporations, the power cannot be exercised in violation of the anti- 
trust laws, state or federal. 

In some few states peculiar provisions are found, for the most 
part intended to prevent or make more difficult the control of the 
corporations whose stock is purchased. Thus Connecticut provides 
that one director or executive officer or agent of the holding cor- 
poration may be chosen director of the other corporation, but, save 
when eligible as stockholders of the other corporation, no more, 
unless the by-laws of the other corporation so provide.® 

The holding company is usually of such a nature that if the laws 
of the state contemplated for its incorporation are not favorable it 
may be organized in another more friendly state. For instance, the 
recent organization of the Texas Company of Delaware to take over 
the Texas Company of Texas is thus explained.1 


6 Gen. Laws, sec. 4924. 

7 Gen. Laws, sec. 4925. 

8 Gen. Corp. Law, sec. 77. 

® Gen. Stat., sec. 3428, as amended by P. A. 1921, Ch. 66. 
10 New York Times, August 28, 1926. 
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The principal object in organizing a holding company in Delaware, 
as Mr. Beaty, chairman of the board of the Texas Company, made plain 
in his announcement, is to obtain greater freedom in the matter of 
acquiring stock in other companies. Under the Texas laws the company 
was permitted to hold stock in not more than one company in any other 
state. This necessarily limited its operations and, as Mr. Beaty pointed 
out, handicapped it because “the principal competitors of the existing 
company are organized in States other than Texas and enjoy the privilege 
of holding the stock of other corporations without limit, so long as the 
anti-trust laws are respected.” 


What Holdings Carry Control.1'—Contrary to public opinion, 
it is rarely necessary to actually hold 51% of the outstanding stock 
of a corporation in order to elect a majority of the directors, and 
through them to elect the officers and to control the corporation. 
Where all the stock is held in a few hands, as in a close corporation, 
the case is different, but even here, it is obvious, anyone holding or 
controlling 50% of the outstanding stock can, if he once obtains a 
majority of the board, hold his control. A majority of the stock 
cannot be obtained against him, and if a deadlock should arise over 
the election of directors, no new directors can be elected without 
his consent, and his directors, already in office, hold over until some 
agreement satisfactory to him is reached. 

In the case of the usual corporation with its stock widely scat- 
tered, a much smaller proportion than half the stock is sufficient to 
control. In an action under the Sherman Anti-Trust Act, the 
Supreme Court of the United States held that the purchase of 46% 
of the stock of a competing railroad was ample to control its opera- 
tions, thereby effecting a combination in restraint of trade.’ 

Under ordinary circumstances a much smaller proportion will 
carry control where the corporation is large and its stock widely 


scattered. 


The president of one of the largest railroad systems in the United 
States is authority for the statement that 33% of the stock that has voting 
power is sufficient to control any important railway, always excepting 
instances where great blocks of stock are centralized in a few hands. He 
added that those in control of a property could always count upon a_ 
large proportion of the stockholders supporting them as a matter of 


“cc y ] ” 
us Iso Ch. 74, “Stockholders and the Corporate Control. 
a United States v, Union Pac. R. R. Co., 226 U.S. 61, 96. 
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course, because such holders were too weak or too lazy to engage in any 
independent movement of their own.!% 


The Holding Company as a Stockholder.—Where a corpora- 
tion has the right to hold the stock of other corporations, it has all 
the rights and privileges as a stockholder that an individual stock- 
holder would have. Such stock is personal property of the holding 
corporation, is liable to taxation as such, and all its corporate rights 
and privileges are maintained in full vigor. It participates to the 
full in any dividends declared by the corporation from which it 
issued, and is entitled to full representation and voting rights at any 
stockholders’ meeting of that corporation. Such stock is voted, 
either in person or by proxy, by the trustee or official in whose name 
it is held or, if held in the name of the corporation, by such person 
as is formally designated thereto by the corporation. Such vote 
is usually cast under the general instructions of the board of directors 
of the holding corporation, but unless matters of much importance 
are to be considered, detailed instructions are not often given, the 
whole matter being left to the discretion of the person or persons 
representing the corporation. 

In the larger holding corporations, the by-laws usually prescribe 
by whom the stock of other corporations belonging to the corpora- 
tion is to be voted. Thus the by-laws of the United States Steel 
Corporation—which in addition to being an operating corporation is 
a holding corporation of the first magnitude—prescribe : ™ 


Unless otherwise ordered by the board of directors or by the finance 
committee, the chairman of the board or the chairman of the finance 
committee shall have full power and authority in behalf of the com- 
pany to attend and to act and to vote at any meetings of stockholders of 
any corporation in which the company may hold stock, and at any such 
meeting shall possess and may exercise any and all the rights and powers 
incident to the ownership of such stock, and which, as the owner thereof, 
the company might have possessed and exercised if present. The board 
of directors of the finance committee, by resolution, from time to time, 
may confer like powers upon any other person or persons. 


Of course, the control of the holding company over the companies 
whose stock it owns in whole or in part can be exercised only through 
the election of directors of the other companies, and the holding 


18 New York Evening Post. 
14 Art. IV, sec. 11. 
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company must depend upon these directors to carry out the general 
policies and any specific acts desired by it. 


Place of the Holding Company in Industrial Combination.— 
The holding company occupies a position of very great importance 
in industrial combination, being the means by which many of the 
great combinations-have been effected and controlled. At times these 
corporations are confined strictly to the function of holding com- 
panies, but usually have, as in the case of the United States Steel Cor- 
poration and General Motors Corporation, ample power to carry 
on directly any business or industry in the line of the proposed com- 
bination. Then they may operate by stock control of subsidiary cor- 
porations, by buying up the manufacturing plants engaged in the 
particular industry, by initiating new industrial operations, or by 
doing any or all of these things. 


Limitations on Use of Holding Companies.—The holding cor- 
poration is the instrument by which most of the great industrial 
combinations have been effected, and has been generally recognized 
as the proper legal means to this end. Many of these great industrial 
combinations, and many of the smaller ones as well have, however, 
come to grief through the enforcement of the Sherman Anti-Trust 
Law. This is not through any inherent viciousness of the holding 
company, but merely because it was used for purposes forbidden by 
the law. 

In the noted case of the Northern Securities Company, the United 
States courts held the attempt to prevent competition between two 
opposing interstate railways by means of a holding corporation 
illegal." Also in the famous cases against the Standard Oil Com- 
pany and the American Tobacco Company, the Supreme Court held 
that the use of holding companies as a means of controlling com- 
peting companies where such control resulted in a violation of the 
Sherman Anti-Trust Law, was illegal.’® 

The Clayton Act of October 15, 1914, is very specific as to cor- 
porations engaged in interstate commerce, and forbids the acquisition 
by one corporation of the whole or any part of the stock of another 
corporation, “where the effect may be to substantially lessen com- 


iti Me tee Ue ose, US: 197- - ; 
78 er aera Pe a 221 aie S- 1; U. S.;v. American, Tobacco Co., 221 


i aloe. 
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petition between the corporation whose stock is so acquired and the 
corporation making the acquisition, or to restrain such commerce 
in any section or community, or tend to create a monopoly of any 
line of commerce.” 

It may be said generally that any arrangement of holding com- 
panies, or any other combination of corporations to prevent com- 
petition, restrain trade, or enhance prices, is illegal and will be dis- 
solved by the courts. 


Holding Company Control.—As already suggested, the hold- 
ing corporation itself can be controlled by the ownership of but 50% 
or 51% of its stock, and so long as the parties in control hold this 
amount, they can part with any additional stock without interfering 
with their control of the holding corporation and through it of the 
subsidiary corporations. This device makes it possible for those who 
are on the inside to control much capital with a comparatively small 
investment. 

This holding company control may, however, be carried too far. 
In a remarkable New Jersey case,!* minority stockholders sought to 
enjoin the directors of the Prudential Life Insurance Company of 
Newark from carrying out an arrangement by which the Fidelity 
Trust Company was to acquire sufficient stock of the Prudential 
Company to control it, and the Prudential Company in its turn was 
to acquire sufficient stock of the Fidelity Trust Company of New- 
ark to control it. Under the plan agreed upon, at the next ensuing 
election, which was that of the trust company, the Prudential direc- 
tors, voting a majority of the trust company stock, were to put 
themselves in charge of the affairs of the trust company. Then 
when the time came for the Prudential election, these same directors, 
exercising the trust company control, were in like manner to put 
themselves in charge of its affairs, and thereafter the interlocking 
board thus formed would have been self-perpetuating, and the 
enormous assets of the Prudential Insurance Company and_ the 
Fidelity Trust Company would have been controlled by the board in 
perpetuity. 

In the course of his argument,!* counsel for the directors asserted 
that under the laws of New Jersey the following holding company 
plan would be entirely legal: 


17 Robotham v, Prudential Insurance Co., 64 N. 7 Eq. 673. 
18 [bid., 704. 
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One man controls a company of $10,000,000 capital. He may form 
a new company with a capital of $5,100,000 to hold a majority of the 
stock. He may then sell all but $2,600,000 of the stock to company No. 2 
and transfer his remaining stock to a new company with a capital of 
$2,600,000. He may then sell to company No. 3, all but $1,400,000 and 
transfer that to a new company. This process may go on until the 
power of the whole chain of corporations is vested in the holder of a 
few thousand dollars of stock in the ultimate company, and the same 
chain can be used for an unlimited number of companies. 


Vice-Chancellor Stevenson, before whom the case was heard, 
apparently did not sympathize with this view of the possibilities of 
holding companies under the New Jersey law, and expressed his 
views with some emphasis. The court also granted the injunction 
asked for, thereby indicating that the mutual control of each other 
by two corporations is not under existing laws a legal possibility. 


Present Status and Plan of the Holding Company.—In spite 
of the frequent disapproval of the courts—directed toward the pur- 
pose, not the plan—the holding company occupies an important 
place in modern industrial organization. Almost without exception 
the great corporations of the country are holding companies. For 
instance, the United States Steel Corporation controls directly a 
dozen or more great subsidiary corporations and through them 
controls an enormous number of lesser corporations covering every 
conceivable activity of iron and steel production, from the owner- 
ship of coal and ore lands, railways and steamships, to the sale of the 
finished product. General Motors is another example of an operating 
company which is also a holding company of the largest size with 
complex and far-reaching ramifications. 

A variation of the usual holding company plan is frequently 
employed where the nature of an incorporated business is such that 
it must be carried on in many states. In such case to avoid the dis- 
advantage—when it is a disadvantage—of doing business directly 
as a foreign corporation, small subsidiaries are organized by the 
original or parent company in the desired states, and each one, or- 
ganized under the laws of its particular state, is in that state a 
domestic corporation and entitled to all the rights and privileges 
accorded domestic corporations by its state. All are, however, 
controlled by the parent company. In many cases this organization 
of small subsidiaries is a matter of economy, the smaller corporations 
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involving less expenditure for incorporation fees and subsequent 
taxation than would be incurred if the parent company qualified as a 
foreign corporation in each of the various states to be covered. 

A similar variant of the holding company is frequently employed 
with advantage wherever semi-independent operations are to be car- 
ried on in a number of states, as, for example, in the exploitation 
of inventions. A parent corporation, in which the patent rights 
for such inventions are vested, is formed in some selected state 
where the power to hold the stock of other corporations may be had. 
Subordinate companies are then formed in the several states or 
other territorial districts, and to these companies rights in the inven- 
tion are assigned for their respective districts, the parent company 
usually reserving or acquiring a controlling interest in each subor- 
dinate company. The patent rights may be sold to the sub-companies 
absolutely, or with reservation of royalties, or perhaps a mere license 
may be issued. The subordinate company then operates in its own 
territory as an independent company but under the general direction 
of the parent company, this direction becoming immediate and abso- 
lute in case of necessity. 

Under this plan the parent corporation makes certain the proper 
fulfilment of its contracts with the subordinate companies and in- 
sures the harmonious conduct of the general business. 


CHAPTER 116 
ACCOUNTING FOR HOLDING COMPANIES 


Holding and Subsidiary Companies.—For accounting purposes 
a holding company may be considered as one which owns or controls 
sufficient stock of another company to be able to direct its policies. 
The acquisition of its stock by the holding company does not neces- 
sarily affect the accounting policy or records of the subsidiary com- 
pany, save as to the record of stock transferred. Nor is the legal 
status of the subsidiary company changed in any way, even though it 
passes absolutely under the control of the holding company. All divi- 
dends declared by the subsidiary or operating companies are paid to 
their own stockholders; and the holding company benefits by such 
dividends only as a stockholder. 


Accounting Procedure of Holding Company.—The example 
which follows shows the accounting procedure involved where a 
corporation has been organized for the sole purpose of purchasing 
the stocks and bonds of other companies, i.e., as an investment trust. 

The Harlow Holding Company was incorporated July 1, 1926, 
for the purchase of stocks and bonds of the established companies 
listed below. The capital stock is $1,000,000, composed of 10,000 
shares of the par value of $100 each, and $950,000 of this capital 
stock has been subscribed and paid in. Incorporating expenses 
amount to $10,000. The proceeds from the stock subscriptions have 
been used for the purchase of securities as of July 1, 1926, as follows: 
1. $100,000 of 5% first mortgage bonds of the Vulcan Iron Works at 95 


and acenued.interest-fon three months...6 Fo. bebe. cle ee by 9/9 + bas $ 96,250 

2. $200,000 of refunding 5% first mortgage bonds of the Rapid Transit 
Corporation at 98 and accrued interest for three months........... 198,500 

3. 2,000 shares of 7% cumulative preferred stock of the Longworth Steel 
Compatiyadt og hex CIVIC end: cles 1. ks hammeron iar wie ale ok cia eo duchs 210,000 

4. 500 shares of 6% preferred stock of the Brownson Trading Company at 
96 and accrued dividend for six months due this day.............. 49 ,'500 

5. 3,000 shares of common stock of the Rockaway Iron Mining Company 
at par, payable one-half down and the balance in three months... .. 300,000 

6. 1,000 shares common stock of the Delaware River Power Company in 
exchange for 1,000 shares of the Harlow Holding Company Stock ... “100,000 
$954, 250 
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This requires an immediate cash expenditure of $704,250, the 
first four items in the above list of securities purchased, totaling 
$554,250, plus a payment of $150,000 on the fifth item. Also $10,000 
must be paid for expenses of incorporation and stock to the amount 
of $100,000 must be issued for the sixth item. This leaves $135,750 
of cash on hand toward the final payment of $150,000 on the fifth 
item. The balance of $14,250 will be met out of receipts of income 
during the first three months, or if these should fall short after the 
payment of operating expenses incurred during that period, a short- 
time loan will be made. 

Dividends and interest received during the six months’ period 
ended December 31, 1926, amount to $27,000; bond interest accrued 
amounts to $3,750; and accrued cumulative dividends, to $1,500. 
The operating expenses for this period aggregate $2,800. A dividend 
of 2% on the company’s stock, payable January 15, 1927, is declared 
by the directors at their meeting on December 31, 1926. All invest- 
ments are to be carried'on the books at the purchase price. The in- 
corporating expenses are to be written off over a period of ten years. 


Accounting Requirements.—The entries to record properly 
the transactions incident to this incorporation and its early transac- 
tions are simple and need not be set out in full. The procedure and 
book records required at the time of incorporation have already been 
fully explained. When stocks of other companies are purchased, it 
is customary to debit the cost to some suitable account, as ‘‘Invest- 
ments,’ “Stock Investments,” or “Stocks of Other Companies.” A 
like procedure is followed in the purchase of bonds of other com- 
panies, substituting the word “Bond” for “Stock.” Sometimes both 
stocks and bonds are included in one account, but when this is done 
a special record is kept to show the details of the various securities. 

As has been stated,? dividends, even on preferred stock with a 
fixed dividend rate, become an actual liability only at the time of 
declaration and should not be accrued. Companies such as this, how- 
ever, frequently accrue such dividends receivable, feeling that their 
investments are sound and will certainly pay the dividend. Such 
accrued dividends should, if entered, be carried in an Accrued Divi- 
dends account. Interest on bonds, however, does accrue de diem in 


1 See Ch. 55, “Miscellaneous Stock Transactions.” 
2 Ch. 102, “Accounting for Dividends.” 
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diem and its accrual is unquestionably a proper practice. It should 
be carried in an Accrued Bond Interest Receivable account. The 
income from such investments might be credited to a general “In- - 
come” account, but better separately to suitable accounts which dis- 
tinguish between stock dividends and bond interest and the various: 
‘classes of income under each.» Thus there might be an account for 
dividends on stocks of corporations organized in this country, an- 


Hartow Hoxipine Company 
IncomE ACCOUNT 
For Six Months Ended December 31, 1926 


Debits Credits 
July 1, 1026 December 31, 1926 

Bond Interest Accrued........ $ 3,750 | Preferred Dividends Received.. $ 8,500 

Dividends Accrued......... ce, 1,500 | Preferred Dividends Accrued... 1,500 

Bond Interest Received....... 7,500 

December 31, 1926 Bond Interest Accrued........ 3,750 

Balance (income for six months) 27,000 | Dividends................... II,000 

$32, 250 ; $32,250 

General Expenses............. $ 2,860 | Income brought down......... $27,000 

Incorporating Expenses Written 

Ol eave ae eee ae te ee th 1,000 
Net Income for period......... 23, 200 

$27,000 $27,000 

IBALANCE fe atse tare exec CIPRO $23, 200 


BALANCE SHEET, DECEMBER 31, 1926 
(End of first six-month period) 


Debits Credits 

@ash-on Hand. 2). wnrtisnmtaset $ 9,950 | Capital Stock: 

Investments: Authorized. seiecis seme $1,000,000 
Bonds of Other Companies.. 291,000 Wnissued.. apqath-ur bast 50,000 
Stocks of Other Companies. 658,000 Series 

Bond Interest Accrued....... 3,750 Outstanding. .........: $ 950,000 

Dividends Accrued........... 1,500 | Dividend No. 1, payable 

Incorporation Expenses, Bal- January 15, 1927......- 19,000 
AINE ts cys Sle ates oo eee eos 9,000 | Undivided Profits.......... 4,200 


= =——— 


$973,200 $973, 200 
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1038 
other for dividends on stocks of corporations organized in other coun- 
tries, an account for interest on bonds when 2% is retained at the 
source, another for interest on bonds where no part is retained at 
the source, and so on. Such a classification will be found to greatly 
facilitate the preparation of income tax returns. 

The income and expenditures and the resultant assets and lia- 
bilities of this company at the close of the first half-year are reflected 
on the ledger in the foregoing income account and balance sheet. 


Operating Company Purchasing Controlling Interest.—In 
the following example the purchasing company is itself actually en- 
gaged in operating its plants, but by the purchase of stock it secures 
control of a company engaged in producing an article needed by it in 
the manufacture of railway equipment. The company thus becomes 
both an operating and a holding company—a very common variation 
of the strict holding company. 

The United Equipment Company has purchased $1,500,000 of 
the outstanding stock of the Nelson Car Wheel Company at 105. As 
payment therefor it is to give $1,000,000 of its unissued common 
stock at 125, $150,000 of its unissued preferred stock at 110, and the 
balance in cash. The financial statement of the Nelson Car Wheel 
Company is shown on the next page. The balance sheet of the United 
Equipment Company is as follows: 


UNITED EQUIPMENT COMPANY 
BALANCE SHEET, JULY I, 1926 


Assets 


Property, Plants and Equip- 


ETE Herter N orci tite $8,324, 500 
Inventories of Stock and 

Material. Wecu}tc deen - 3,240, 800 
Investments in Stocks and 

Bonds of Other Com- 

Panes, kt ...ceen Shee 2,160,000 
Cash on Hand and in Banks 895,940 
Accounts Receivable. ..... 2,560, 300 
Notes and Loans Receivy- 

able. fi; A. sh et I, 343,400 
Sinking Fund Deposit with 

Trustee. Wino see oh nee 326,900 
OthertAssetsraiztantis. as 857,190 

$19,709,030 


Liabilities 


Capital Stock—Preferred $4,000,000 
(Authorized $5,000,000) 


Capital Stock—Common 7,000,000 
(Authorized $10,000,000) 
First Mortgage 5% 20-Year 
Bonds, Outstanding... . . 2,500,000 
(Authorized $5,000,000) 
Notes and Bank Loans..... 1,680,000 
Accounts Payable......... 1,740,300 
Accrued Interest, Taxes, 
CEC eee: : ee 172,100 
Dividends for Half-Year 
Unpaid. isyse testes is 420,000 
Sundry Reserves......... 996, 630 
SUPP NISMS hs arses cis aes I, 200,000 
$19, 709,030 


_ 
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The points of interest in the illustration are the entries on the 
books of the United Equipment Company for the purchase of stock, 
and the entries, if any are made, on the books of the Nelson Car 
Wheel Company. The necessary entries on the books of the United 
Equipment Company are shown below. 


Entries on Books of Selling Company.—No entries for the 
sale of its stock are required on the books of account of the Nelson 
Car Wheel Company. The sale was a personal matter with the stock- 
holders of that company and one in which no official action is required 
by the board of directors. Any necessary entries must of course be 
made in the transfer book and stock book, and new certificates be 
issued in exchange for those cancelled. 


Entries on Books of Purchasing Company.—The only entries 
on the books of the United Equipment Company are in the accounts 
relating to capital, cash, investments, and premium. The premium 
of $75,000 on stock purchased is included in its cost and charged to 
Investments, thus reflecting as nearly as possible the market value of 
the stock. 

Investments in Subsidiary Companies..............++... $1,575,000 
To Stockholders of Nelson Car Wheel Company... . $1,575,000 


For purchase of 15,000 shares, par value, $1,500,000, of 
the capital stock of the Nelson Car Wheel Company 
at 105, to be paid for as follows: 


10,000 shares common stock at 125....... $1,250,000 

1,500 shares preferred stock at r10......... 165,000 

Wash for-thebalancens dts. nov tran camels 160,000 

MPotaleinvestmentasshemmeeteete art $1,575,000 E 
Stockholders of Nelson Car Wheel Company............. $1,415,000 

To Capital Stock—Common...... 2.2.5.5... som $1,000, 000 
CapitaliStock—-Preterred 3... sneer 150,000 
PremiumyonestockySaley.ss.5 0 ikea ee 265,000 


For issue of stock to the vendors of the Nelson Company 
stock, as above. 


Stockholders of Nelson Car Wheel Company............. $160, 000 
POP CAS oT co. sr. 07s evsveihs. poetics ogee ae ee $160,000 
For settlement of balance on stock purchased of sundry 
stockholders. 
A more conservative practice, applicable in some cases, would 
consider that the stock of the Nelson Car Wheel Company cost only 
the par of the stock issued for it plus the amount of cash paid, or in 
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other words that the premium was the result of merely a trading 
valuation. In this case the entries would be: 


Investments in Subsidiary Companies................... $1, 310,000 
To Stockholders of Nelson Car Wheel Company... . $1,310,000 

Stockholders of Nelson Car Wheel Company............. $1,150,000 
TorCapitales tock— Commonieprs. a. <te)cs4 cso oes $1,000, 000 
Capital Stock—Preferred. 2... ......000 0000005 150,000 

Stockholders of Nelson Car Wheel Company............. $160,000 
Bor Gas hore ees eis ta Ste id oS etd ds uns $160,000 


As a result of the above entries, the cash of the purchasing com- 
pany is reduced to $735,940, investments increased to $3,470,000, 
outstanding common stock increased to $8,000,000, and outstanding 
preferred stock increased to $4,150,000. All other items in the bal- 
ance sheet remain as previously stated. Suitable entries must be 
made in the official records of the company, comprising the minute 
book, stock register, and stockholders ledger. Certificates of stock 
of the United. Equipment Company must be issued to the selling 
stockholders of the Nelson Car Wheel Company. 


CHAPTER 117 
COMBINATION BY LEASE—ACCOUNTING 


Leases.—A common method of securing control of another cor- 
poration is to rent its plant or property for a term of years, very much 
as one person would lease or rent properties from another. This 
plan is extensively used by transportation companies to gain posses- 
sion of connecting lines. By this method the lessee company obtains 
valuable connections and a going business without incurring the cost 
and delay of construction. The lessor, on the other hand, besides 
being relieved of the operation of its properties, may recetve more 
satisfactory returns in the form of rentals. The lessor company 
continues to maintain its separate existence, but its activities consist 
merely in receiving its rentals and disbursing this income in the form 
of expenses and dividends. 

Nearly all leases require the operating company to pay taxes, 
insurance, and up-keep expenses of the leased properties, and to 
undertake other obligations of a more or less rigid nature. In mining 
operations the terms of the lease usually require the payment of a 
certain amount per ton on the output of ore, with a specified minimum 
output, while in the case of a railroad or similar property the pay- 
ment is likely to be a specified rental or a guaranteed dividend on the 
lessor’s outstanding stock. 

The lessor is usually given access to the accounts and records of. 
the lessee as far as they relate to the leased property during the life 
of the lease. Leases of large properties are, as a rule, matters of 
public record and the details thereof accessible to the public. 


Entries for Property Leased.—Leased properties continue in 
the ownership of the lessor and must be returned at the expiration of 
the lease. Where the properties taken over are of such a nature that 
they are merged and perhaps consumed, as for instance, equipment 
and supplies, the lessee usually absorbs them into its own accounts 
and at the expiration of the lease either pays for them in cash of 
returns other equivalent assets. The assets so absorbed may be 
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charged to the property accounts already in the ledger and credited 
to the lessor, or else be charged to separate accounts. 

The record of leased property stands as entered until the lease 
expires. Any repairs and minor improvements on the leased property 
are usually charged to operating expenses. Permanent improve- 
ments, unless otherwise agreed, are charged to some asset account, as 
“Permanent Improvement to Leased Property” and written off on 
some basis—commonly over the life of the lease. 

Leased properties are not usually entered upon the balance sheet 
in any form. If desired they might be brought in as a footnote or in 
memorandum form. 


Entries for Guaranties——When guaranties of interest or divi- 
dends are included in the terms of a lease, book entries are not ab- 
solutely necessary to record the contingent liability incurred; and yet 
it is good business practice so to record such liabilities as to keep tle 
obligation continually before the stockholders. 

The Pennsylvania Railroad Company does not enter such guar- 
anties in its ledger accounts, but in its annual report a complete list 
of them is included. If book entries are made for guaranties, they 
must obviously be for record only, because as contingent entries they 
would offset each other in the accounts. In the annual balance sheet 
they should be exhibited either among the accounts (in short or other- 
wise), or as a footnote thereto. 


Lease Terms.—To illustrate the entries required when properties 
are leased by a corporation, assume that the Utah Mining and Smelt- 
ing Company has leased a mine from the Union Mining Company for 
a term of thirty years. The properties taken over comprise the mine, 
valued at $400,000, buildings and equipment valued at $30,000, and 
supplies valued at $8,500. At the termination of the lease the prop- 
erties are to be returned to the Union Mining Company in as good 
condition as when taken over, except as to the ore mined. The Utah 
Mining and Smelting Company agrees to pay as rental for the mine 
a guaranteed annual dividend of 4% on the Union Mining Company’s 
capital stock of $1,000,000 during the life of the lease, and a royalty 
of 10 cents per ton for every ton of ore mined. 

The Utah Mining and Smelting Company leases also a short rail- 
road and its equipment, valued at $3,000,000, of the Wilson Trans- 
portation Company. The lease is to run for thirty years, at the end of 


1044. } CORPORATION PROCEDURE [Ch. 117 


which time the property is to be returned in good condition. The 
lessee is to guarantee during the existence of the lease an annual 
dividend of 6% on the capital stock ($2,000,000) of the lessor 
company as rental, and is in addition to pay all taxes, improvement 
expenses, and interest on the outstanding bonds, and to make all 
needed replacements. 

The Utah Company finds it necessary to expend for improve- 
ments on the Union Mining Company property $100,000, and on the 
railway $400,000 ; and in order to secure funds for this, the company 
issues $500,000 of short-term notes payable $100,000 each year for 
five years and drawing 6% interest. The notes are secured by a 
deposit with the trustee of $500,000 stock of the Lone Ridge Mines 
Company, a successful subsidiary. The notes are sold at 95 to a bank- 
ing firm. 

The output of ore from the leased mine during 1926 is 122,000 
tons, and the net income therefrom to the lessee after paying operat- 
ing and repair expenses is $85,000, out of which the rental must be 
paid. The Union Mining Company is able, out of the rental received, 
to apply 3% of the value of the mine leased on its extinguishment 
fund and also to apply to the dividend fund 214% on its capital stock. 

The operations of the leased railway for the year are shown in 
the following summary: 


Gross Freight, Earnings. «(005 5.202000 6» oe ee ak MRA LO RTACMAR aoRS; $750,000 
Operating Hixpencesns 41 seer weeeoe eens ate eee A. cs $230,000 
Replacements and/Répaitsiea7z.n:aeelas's Ad Otis e IRR ale ths wes 145, 800 
Improvements, ete maharzed of .9 mm «srw peese saetauue cee 14,000 
Guatanteed Dividend topisessOr se aysiaraysi tere oats tetera cscs «a icyae 120,000 

Total. Deductions«,:s oslo} Hoataoeter pa wasiok » . oa Fear. SITAR 509 , 800 

Net earnin ate tan obarcs ot te ete pie ren intei it ous ucts ces ov4' os ce eae $240, 200 


The accounting procedure to be considered in connection with 
the foregoing transactions involves entries for: 


1. Lease of the mine equipment. 

2. Lease of the railway equipment. 

3. Issue of notes and expenditures for improvements on leased 
properties. 

4. Distribution of rentals of leased properties at end of year. 


5. Union Mining Company at the beginning and end of the 
first year. 
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6. Wilson Transportation Company at the end of the year’s 
operations under the lease. 


Entries for Lease of Mine.—It is natural to suppose that the 
lessee will aim to secure from the mine during the life of the lease, 
all of its ore, unless the lease contains some limitations. The outlay 
for improvements and extensions made by the lessee must be written 
off during the life of the lease as operating expenses, excepting as to 
any movable equipment belonging to the lessee. The mine buildings 
and equipment are valued at $30,000, and must be returned when the 
lease expires. The supplies taken over are valued at $8,500, and 
must be made good when the lease expires. Accordingly the Utah 
Company brings these supplies into its own accounts, the following 
entry being made: 


Supplies (Qunamerot specialiaccount) s..++s2s4s.-ss02sce omens $8, 500 
ouUiMompviinine. (COMPA neta dacs ue ste eiskacude cole si si<t $8, 500 

For supplies as per inventory at $8,500, taken over under 30-year 

lease to be returned at expiration thereof. 

These entries must stand in the ledger until the lease matures and 
then be eliminated by a counterbalancing entry, when equivalent sup- 
plies are returned, or the supplies taken over are paid for. 

No entry in the books is necessary for the leased properties, save 
the record of the transaction in the minutes of the directors and 
stockholders. 

The improvements on the mining property, costing $100,000, 
should be charged to “Improvements Account of Union Mine,” and 
then written off one-thirtieth each year during the life of the lease. 
Any improvements of succeeding years may be spread over the re- 
maining years of the lease’s existence. Expenditures or the up-keep 
of buildings and equipment, replacements and supplies, should be 
charged like the regular company expenses to certain operating ex- 


pense accounts. 


Entries for Lease of Railway.—The same general accounting 
procedure may be followed for the leased railway property as for the 
leased mine. Both road and equipment must of course be kept in 
good condition during the tenure of the lease. The value of the road 
taken over would not ordinarily be entered upon the books of the 
lessee, but it is advisable to enter the equipment. 
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Up-keep and operating expenses are to be considered as charges 
against current operations, as is the guaranteed 6% dividend of $120,- 
000 per year. All expenditures for extensions or improvements, 
however, must obviously be spread over the period of the lease if their 
normal life will extend to the date of expiration of the lease; other- 
wise they will be depreciated at the usual rates. In either event they 
will be completely written off when the lease expires. 


Leased Equipment of Wilson Transportation Company............ $.h: te 
To Wilson Transportation Company, Leased Equipment.... $i... 
For equipment taken over under lease, to be returned at the ex- 
piration thereof (full details). 

It is probable that rolling stock’ and any other properties of the 
lessee company used in the operation of the railroad property will be 
transferred to the leased road, and then taken back at the expiration 
of the lease. 


Entries for Improvements and Note Issue.—The expenditures 
for improvements on leased properties should be charged against the 
improvement accounts of the respective properties in order to keep 
the different expenditures separate and distinct. The security back 
of the note issue should be listed separately in the explanation of the 
journal entry, or else a notation should be made stating the disposi- 
tion of the collateral. Everything must be so recorded as to be 
clearly understood. Interest on the notes and the amortization of 
discount must be charged each year as an expense of the business. 
The recording entries may be as follows: 


Shien RE ie ee $500, 000 
For sale to bankers at 95 of $500,000 of short-term 6% notes, 


payable $100,000 each year for 5 years, secured by a deposit 
with the trustee of $500,000 stock of the Lone Ridge Mines 
Company. 


Pledged Securities for Serial Note Issue...................-05 $500,000 
Io Stock ot Other Companicsncnsteestinnces tenis ink $500,000 
(Full explanation here.) 
Union Minetinproyementts’ . ..tcnq) phe: hee areeieae ile Jocies $100,000 
WailsoniRailway linprovementsy 1 ace es Gein een eee ee 400 , 000 
PO Case str kee tktele eo ee ees A eee $500, 000 
(Full explanation here.) 
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Adjusting Entries at End of First Year.—The entries which 
follow indicate adjustments at the end of one year on the books of 
the Utah Mining and Smelting Company. Only such entries are 
shown here as affect the accounts of the properties leased, interest on 
bonds, etc., being omitted. 


December 31, 1926 


Unione Viner Operationmmargey a tents vices aero fee $ 3,500.00 
Wilson) Railway @peration ein) a pl a bye Hele 14,000.00 
To Union Mine Improvements’. 0. .......5. sana. $ 3,333-33 
Wilson Railway Improvements................ ORI 
DiScoulliseey en ae eee as eC ta ett: 833. 34 


To write off 1/30 of improvements and discount on notes 
in proportion to the improvements, 1/5 and 4/5: 


LIM PLOVEMeMUSICOSt sem Troost $500,000 
[DISCOUNT AA Ere oe ee 25,000 
Ringtone Limes OMeratiO Usa ieet tic ts, cccts ope, speucueu a los capac is $52,200 


To_UmioneMiinincs Company. s./sc s1.s eno ste os ama $52, 200 
For royalties and guaranteed dividends for 1921 on leased 

mine, as per terms of lease, being 10 cents per ton on 

122,000 tons ore mined, $12,200, and 4% dividend on 

$1,000,000 of capital stock, $40,000. 


Wilson- Railway Operation» |, 99.010 TOGHIQMU Pa ds 6 WOM. $120,000 
To Wilson Transportation Company................-. $120, 000 
For application of guaranteed 6% dividend on Company’s 
outstanding stock after payment of taxes, improvements, 
operating repairs, etc., according to the terms of the lease. 
6% on $2,000,000 capital stock—$1 20,000. 


Union Mining Company......... RARER «Set erme Seman sites $ 52,200 
Wilsomlransportation’ Companyiszi ii. che) |.) iit sed anise 120,000 
AD ael SEA ses Sto UI Or ce RR or re $172, 200 


For payment of royalties and dividends for leased properties, 
per statement. 


Tissue Operation a vee} SORE ONE Meu Stes 408 $ 29,300 
Wilsonuaiways Operations... oof one lee agers: canyons 240, 200 
ORPrOMb an Aleossaiad. 6 2 2 Se eee Sate wuele's ais oe nas $269, 500 


For net earnings after paying royalties and guaranteed divi- 
dends, per agreement. 

Entries for Union Mining Company.—Entries may or may 
not be made on the books of the lessor company to show the execution 
of the lease. The following entries are suggestive, though a different 
plan might be followed. Only the accounts affected by the lease are 
included in the entries, no attention being given to accruals or inter- 


mediate entries. 
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Entry when lease is made: 
January 1, 1926 


Properties Leased to Utah Mining and Smelting Company..... $438, 500 
216 Manine: Propert vais «un sae ieee ner $400 , 000 
dSybollcaiatsasht:neVe tel dyepsis) aal3i9 ein. ee React emnn GAO SSe 30,000 
Supplies. Joe payee tie. tee cee tate cies ich oer teers Ree 8,500 


For lease of properties to Utah Mining and Smelting Com- 
pany, as per terms of the lease (full explanation.) 


Entries at end of first year: 
December 31, 1926 
(GES AES RR Ai eprint an fin RA a CA ge $52,200 
TE OUENCOME. «Att en ere ann) ere earn Reet ts Ohad te $52,200 
Income from mine and properties leased to Utah Mining and 
Smelting Company, as per terms of the lease: 


122,000 tons of ore mined, at 1o cents per ton....... $12,200 
Guaranteed dividend on capital stock............. 40, 000 
THOME 5 Ae is eee Oe Pe re eet Pens oe, RN $52,200 
To Extinguishment of Minés Reserve................... $12,000 
Dividends Ravablesaaneke cy tere ee etme Ne tics ce Sree 25 ,000 
Profit-tnid< Loss... acs. hategen ro Meee EP ache aici legs ns sts 15,200 


For disposition of income from leased properties. 


Entries for Wilson Transportation Company.—Since all of 
the property, roadbed, and equipment of the railway has been leased 
to the Utah Mining and Smelting Company, it is apparent that no 
separate entries are necessary in the accounts of the Wilson Trans- 
portation Company. The property accounts stand as they are on 
the books, representing as they do the investment therein. At the 
end of the year, however, entries must be made in the books to record 
the dividends guaranteed by the Utah Mining and Smelting Company. 


December 31, 1926 


Being guaranteed income from road and equipment leased to 
Utah Mining and Smelting Company, as per terms of the 
lease. 


Income ; 
OUD Wwadends SP Awa |] Coens teal ene tani rant sie co a $120,000 
For Dividend guaranteed by the lessee, Utah Mining and 
Smelting Company, payable January 25, 1927. 


CHAPTER 118 


COMBINATION BY MERGER OR CONSOLIDATION— 
ACCOUNTING 


Distinguishing Features.—When combinations are effected by 
lease or through holding companies, the combining corporations 
maintain their separate existence as a matter of course and their © 
stockholders are not necessarily affected by the relations between the 
combined companies. When, however, combination is effected by 
merger, using the term in its strict sense, the combining corporations 
—save the one which survives—are merged into this surviving cor- 
poration and lose their separate existences. In such case the assets 
of the merged corporations are either taken over in exchange for 
stock of the surviving corporation, and the stockholders of the 
merged corporations continue in the business as stockholders of this 
surviving corporation, or otherwise the assets of the merged corpora- 
tions are taken over for a price not in stock of this surviving cor- 
poration and the stockholders of the merged corporations then re- 
ceive payment in cash or its equivalent for their stock interests and 
retire from the field. 

Much the same thing is true in the case of a consolidation. Tak- 
ing the term in its strict sense, all the combining corporations are 
eventually dissolved, their assets being taken over by a new corpora- 
tion formed for the purpose. In this case, as in the merger, the 
stockholders of the old corporations either take stock in the new 
corporation in payment for their interests in the old, or receive cash 
or its equivalent and retire from direct participation in the future of 
the business. 


Transfer of Assets.—The nature of the consideration received 
by the stockholders of the corporations to be merged or consolidated 
does not, of course, affect the character of the accounting entries to 
record the transaction. It is, however, essential for the accountant 
to recognize that a combination by merger or consolidation is dis- 
tinguished from other forms of combination by the fact that it is the 
assets of the retiring corporations which are desired and taken over, 
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and not the capital stock, and by the fact that, while their stockholders 
may perhaps take stock in the surviving company or the new com- 
pany and thus continue in the business, the retiring corporations are 
usually dissolved. It may be that the surviving corporation of a 
merger first secures control by buying up the stock of the company 
to be dissolved. In this case it becomes temporarily a holding com- 
pany, but unless by exerting its control it effects the sale of the assets 
to itself and the subsequent liquidation of the purchased company, 

there is no merger, but only a combination by means of a holding 
~ company. 

The responsibility for the dissolution of the old corporation 
usually devolves upon those who are stockholders at the time of the 
sale of the assets. The object of the dissolution is to escape the 
necessity of filing reports and any possible liabilities for a corporation 
which has gone out of business. 

The assets sold nearly always include all inventories and fixed 
assets. The other assets may or may not be included in the sale. 
If they are not, the old corporations must realize upon those they 
still possess by collecting accounts receivable and selling investments, 
etc., before they dissolve. In the same way, the purchasing company 
of the new corporation may or may not assume all or part of the 
liabilities of the old. Any which it does not take over will have to be 
paid by the old corporations before dissolution. Any mortgage lia- 


bilities will of course follow the property which forms the underlying 
security. 


Accounting Features of Mergers and Consolidations.—The 
accounting features of mergers and consolidations differ in no degree 
from each other, because in either case the assets of the retiring cor- 
poration or corporations are assigned by the retiring company to the 
purchasing corporation. The accountant must, however, ascertain 
from the minute books of the corporations involved and from the 
agreements executed in accordance therewith, whether the assets 
were sold immediately, or whether the succeeding corporation first 
became a holding company, securing control by the purchase of the 
stock of the other company. In the case of a merger the purchasing 
corporation is one which has existed and operated previously, but in 
a consolidation and in the discussions of this chapter the purchasing 
corporation is a new corporation formed for the purposes of the 
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consolidation. The full record of the transaction should be shown 
on the books of both the purchasing and the retiring corporation. 


General Procedure for Consolidation—The agreement for a 
consolidation may stipulate that one or more of the retiring companies 
shall first modify in some way their existing assets or liabilities. 
Usually, however, the new corporation takes over at once, as far as 
it legally can, the entire rights, property, privileges, and franchises of 
the constituent corporations as “going concerns,” continuing the 
business of each, fulfilling all existing contracts, collecting all out- 
standing claims, and discharging all the current liabilities. This is 
a form of combination that has proved effective and satisfactory. 

The following example illustrates the manner of consolidating 
several independent concerns, one of which is a partnership. The 
details and the accounting requirements are taken up in proper 
sequence. Although this example is made somewhat exhaustive in 
order to bring out the important points, it is of course impossible to 
present all of the points that may come up in connection with a 
consolidation or merger. 


General Conditions of the Consolidation.—Three corpora- 
tions,—the Long.Company, the Bain Company and the Vine Com- 
pany—and a partnership, known as Bell & Davis, are to be combined. 
All are prosperous manufacturing concerns in allied industries. A 
new company is to be incorporated under the laws of New Jersey as 
the “Long-Bain Manufacturing Company”’ with an authorized capital 
stock of $16,000,000, of which one-half is to be common stock, and 
one-half 7% cumulative preferred stock; par value of shares, $100 
each. There is also to be an issue of first mortgage 5% thirty-year, 
sinking fund bonds of $5,000,000. These bonds are to be coupon 
in form and in denominations of $500 and $1,000, with the privilege 
of registration as to principal. 


Statement of Concerns to be Consolidated.—The new com- 
pany is not interested in the valuation at which the assets are carried 
on the books of the old companies. All that concerns it is their real 
worth, as determined by the reports of the appraisers and accountants. 
These reports show the following valuations, good-will being carried 
for the present at the valuation at which it was shown on the books 
of the two companies which carried it. 
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STATEMENT OF CONSOLIDATING COMPANIES 
January I, 1927 
Long Bain Vine Bell & 
Company Company Company Davis Total 
Assets 

Cash ratte s miembnie: $ 572,800 $ 272,500 $ 33,800 $ 36,100 $ 915,200 
Notes Receivable... .. 340, 600 135,800 69,100 114,000 659,500 
Accounts Receivable.. 1,021,300 492,750 162,800 82,400 1,759,250 
Prepaid Charges...... 46; 200 38,150 Q , 200 4,000 97,550 
Investments......... 500, 000 F560; 00013 TUITE 25,000 675,000 
Stock and Material... 964, 300 510,000 188,800 152,000 1,815,100 
Supplesiecyran cee teces 175,100 51,900 7,800 12,400 247,200 
Pledged Securities hy. th OES Te F26;0008f! 1607.42 35,000 155,000 
Due from Bain Com- 

DANY ster atecte sek BS COO Barns Wee Mae ecerare 16,000 IOI ,000 
Furniture and Fixtures. 125,000 62,000 22,000 14,000 223,000 
Patents, Patterns and 

"DOOISK . fre acini: 450,000 244,850 132,500 92,000 919,350 
Buildings and Plant... 4,390,000 3,359,000 450,000 I10,000 8,309,000 
Good= Will. . feet ssasees %,00Q7000 2 ae ee 2EOOOOR ack aA I, 250,000 
Sinking Nuns sen | eee y File kerato'o wie Ra WES Aaa Cia Ree aT GSW RAN. oe 740,000 

FTO tal Muar ret oye eare $10,410,300 $5,436,950 $1,326,000 $692,900 $17,866,150 

Long Bain Vine Bell & 
Company Company Company Davis Total 

Secured Loans........ BT, IS; PME jOoolPL TUNE. $ 30,000 $ 130,000 
Notes Payable........ 685,000 270,000 I50,000 75,100 1,180,100 
Accounts Payable..... 350,000 540,000 202,600 205,100 1,297,700 
Accrued Charges...... 37,900 11,640 8, 200 6,200 63,940 
Reserve for Depreci- 

ALION cer, My ene ntets « 345,100 120,500 BA ODO} imine eta s 519,600 
Reserve for Bad Debts. 10,000 5,310 I, 200 I,000 17,500 
Reserve for Insurance. TOs) POO MI ait dot E cS Ae Rk 105,510 
Mortgage Payablev 5 oa. ce. 300 ,000 250,000 20,000 570,000 
Interest Accrued on 

Mortgage Payable... —........ ARSOO Ms ta 500 5,000 
Dividend Payable..... 230,000 105,000 BO NOOO saucer 365,000 
First Mortgage 5% 

BONUS Aa, sare eee 2, BOOKOOO a2 Rate rman mL Aah. PRE wan. Sh 2,500,000 
Capital.Stock) wwe... ; 5;000,000 3,500,000 600,000 355,000* 9,455,000 
DULDLUSr carers cade ee I, 146,800 480,000 BURCCR fers iets 1,656,800 

Totals: ay ween sae 


$10,410,300 $5,436,950 $1,326,000 $692,900 $17,866,150 


* Capital to credit of partners at this date. 
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Profits for four Long Bain Vine Bell & 
Years: Company Company Company Davis Total 

For Year 1923.,...... $ 550,000 $ 290,000 $ 45,000 $ 22,500 $ 907,500 
TOO, ee a 640,000 340,000 71,000 29,500 1,080,500 
é TO25 ace th ne 680,000 430,000 57,000 26,400 1,193,400 
TO? Opmetaaehs 760,000 370,000 62,000 38,600 . 1,230,600 
Potala hs sages} $2,630,000 $1,430,000 $ 235,000 $117,000 $ 4,412,000 
Average «it, 328, 0 $ 657,500 $ 357,500 $ 58,750 $ 29,250 $ 1,103,000 


All the consolidating concerns have been -profitable and the cor- 
porations have been paying large dividends. All but the Vine Com- 
pany have allowed a material proportion of their profits to remain in 
the business. The same general condition exists in the partnership 
of Bell & Davis. 


Terms of Consolidation.—The four concerns sell out to the 
new company and receive in exchange and in full payment for their 
respective properties, stock as stated below: 


Preferred Common Total 
sho, Lonononipa ny qeew teat beres oe ace oF Gere ck $4,200,000 $4,000,000 $8,000,000 
Aor Baia. Compalnveteractswce aed «fey he pact son ns = 2,500,000 2,500,000 5,000,000 
To Vine Companyt” 85 2 ER Of Pad 450,000 450,000 900 , 000 
ei; ReU SoSD avis) Me cmetiscentesr dena sek ech taassis 250,000 250,000 500 , 000 
To the underwriters for services............. 100 , 000 100,000 200,000 


$7,300,000 $7,300,000 $14,600,000 
AOsDetsOld stopLMen PUD UGHra stata. arate eusleiy) ete 700 , 000 700,000 1,400,000 


iLotalgatbhonzed. iss we yom) oe tess epee $8,000,000 $8,000,000 $16,000,000 


Each company is to pay any dividends due its stockholders at the 
date of the consolidation, it is to liquidate its secured loans, thereby 
releasing the pledged securities, and then convey the remaining assets 
to the new company, which will assume all liabilities and issue its 
stock for the stated amounts. Each company is then to donate to the 
new corporation for working purposes 10% of the common stock 
received by it from the new company ; and the remainder of the com- 
mon stock, together with all of the preferred stock received by the 
corporations, is to be distributed by them among their respective 
stockholders. When this has been done the companies are to go into 
voluntary liquidation and surrender their charters. 

In practice, the outstanding bonds would probably be allowed to 
remain, or would be taken over and retired by the underwriters of 
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the new issue ; but here to illustrate the entries involved, it is assumed 
that these bonds and the mortgages and accrued interest of the con- 
solidating concerns are to be redeemed or refunded with an equivalent 
amount of the bonds of the new company; also that in the case of the 
Long Company, in addition a 10% bonus of common stock of the new 
company is to be given. 

The Keystone Trust Company, trustee of the mortgage deed and 
of the sinking fund of the Long Company, is to act in a similar 
capacity for the new corporation. 

The holders of the Long Company’s bonds have agreed to the 
exchange of their bonds for bonds of the new company on condition 
that the present sinking fund of $740,000 shall, as soon as released 
by the redemption of their bonds, be transferred to the sinking fund 
of the new corporation. It is also agreed that, beginning January I, 
1930, an annual deposit of $120,000 is to be made to the sinking 
fund. It is also agreed that the trustee is to have the right to pur- 
chase for investment, in the open market, outstanding bonds of the 
new company at 105 and accrued interest, at any interest date after 
January I, 1932. At the discretion of the directors, the bonds so 
held by the sinking fund trustee may be cancelled at par on the books 
of the company or may be permitted to remain as an investment. 

Of the bonds of the new corporation not required to redeem the 
outstanding bonds of the merged companies, $1,000,000 face value 
have been sold to Mitchell & Stevens, investment bankers, at go, pay- 
able one-third down and one-third each three months until paid. 
Mitchell & Stevens also have an option for one year on the bonds 
to be issued to the Long Company at 90, this by agreement with the 
individual holders of the Long Company bonds. Preferred stock 
$500,000 is sold for cash through Bell Brothers & Company, invest- 
ment bankers, with a 50% bonus of common stock, to provide operat- 
ing capital. 


Apportionment of Good-Will.—The amount of stock allowed 
each of the consolidating concerns is a matter for mutual agreement 
and may be determined only after negotiation. The amount at which 
the purchaser values the assets other than good-will may, of course, 
be one extreme in the bargaining, but he may be willing to pay more 
on account of the going value of the business. For all practical 
purposes the difference between the purchase price of the assets other 
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than good-will and the total amount paid is the valuation placed upon 
the good-will. The price thus paid for the good-will of each of the 
concerns now consolidating is determined as shown in the following 
table: 


APPORTIONMENT OF Goop-WILL 
(Showing the amount paid for the good-will of each company) 


Long Bain Vine Bell & 
Company Company Company Davis Total 

Purchase Price. ....... '. . $8,000,000 $5,000,000 $900, 000 $500,000 $14,400,000 
INGE Worth te ee 6,146,800 3,980,000 630,000 355,000 11,111,800 
Additional Good-Will (in- 

cluded in Purchase 

Price) . mai se ee $1,853,200 $1,020,000 $270,000 $145,000 $3,288,200 
Good-Will included in above 

Net, Worth.,....:.... TOOORGOO; 4 ale 25O,000}8 ark. I, 250,000 
Total Good-Willy.3.. 5... $2,853,200 $1,020,000 $520,000 $145,000 $4,538,200 


1 As given in statement of the consolidating companies earlier in the chapter. 


Requirements for the Consolidation.—From the standpoint of 
the accountant, the more important matters involved in the Long- 
Bain consolidation are as follows: 


1. The procedure necessary to complete the consolidation and to 
bring about the dissolution of the existing concerns. 

2. The opening entries on the books of the newly incorporated 
Long-Bain Company, assuming that all assets and liabil- 
ities of the Long Company, of the Vine Company, and of 
Bell & Davis are to be included in the new ledger, and 
that the books and accounts of the Bain Company will be 
continued in the branch office. 

3. The arrangement for the conduct of the branches, assuming 
that the plant of the Long Company is to be used as the 
head office and all the other concerns operated as branches. 

4. The consolidated balance sheet of the new corporation after 
all of the preceding requirements have been carried out. 


Procedure for the Consolidation 


t. AGREEMENT oF Directrors.—A joint agreement by the direc- 
tors of each constituent company and the partners of the associated 
firm must be entered into, fixing the terms of the consolidation. 
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2. APPROVAL OF STOCKHOLDERS.—This joint agreement is then 
submitted to the stockholders of each company at a meeting called 
for the purpose, of which due notice must have been given. 


3. APPLICATION FOR New Cuarter.—The charter of the pro- 
posed Long-Bain Manufacturing Company must be prepared and 
filed with the secretary of state of New Jersey, and all other require- 
ments prescribed by the laws of New Jersey must be complied with. 
_ The new company may be organized entirely independent of the con- 
solidated corporations, or those in charge may secure authority to 
increase the stock of the Long Company from $5,000,000 to $16,- 
000,000, and to change its corporate name to the Long-Bain Manu- 
facturing Company. 


4. TRANSFER OF Property To New CorporaTion.—All assets 
and liabilities of the consolidated concerns must be transferred to 
the new Long-Bain Manufacturing Company. Personal properties 
are conveyed by assignment or bill of sale, and real properties by 
deed. The bank balance of each concern must be transferred by 
check. All negotiable papers must be indorsed over to the new com- 
pany, and official assignment made of other documents such as in- 
surance policies, contracts, etc. The outstanding mortgages of the 
dissolving companies are to be exchanged for bonds of the new 
corporation at par. 


5. SURRENDER OF O_p CHarterS.—The corporations included in 
a merger or consolidation which are not to be kept in existence, must 
be dissolved by the proper statutory procedure. It is, however, 
frequently found advisable to keep the subsidiary merged companies 
alive for a time in order to prevent competitors from adopting the 
names and benefiting by their former connections. As an alternative, 
the names of the merged concerns are sometimes carried on the 
stationery of the new corporation. 

The partnership of Bell & Davis has power both to dissolve anc 
to sell out without asking authority from the state. 


6. IssuE oF StocK AND Bonps or New Company.—aAt the time 
the properties of the old concerns are transferred to the Long-Bain 
Manufacturing Company, stock and bonds of this company are issued 
and distributed to the proper persons in accordance with the terms 
of consolidation. The stock apportioned to each company may be 
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handed over to its directors, and be by them distributed ; or certificates 
may be issued direct to each individual stockholder for the exact 
amount due to him. Often a depositary is designated for this pur- 
_ pose, to which the separate stockholders deliver or assign their stock 
in the old corporations in exchange for certificates of deposit and to 
which the new corporation issues the stock to be exchanged. The 
depositary then delivers the new stock to its individual owners and 
surrenders the old stock to the new corporation or retains it for can- 
cellation. The amount of common stock to be donated to the new 
company by each dissolving concern might conveniently be issued by 
the new company to the depositary in separate certificates. 


1, Entries for Issuance of Stock and Bonds.—It is desirable 
to have an entirely new set of books for the newly organized cor- 
poration, in order that ample and careful arrangements may be made 
to accommodate the larger volume of business and the number of. 
accounts that should necessarily follow such an amalgamation of 
interests. 

The opening journal entries to record the issue and disposition 
of the capital stock and to bring the bond issue on the books of the 
new corporation are as follows: 


January 1, 1927 


Winisstred Aeomimon, StOCK ..cih ec ec Oe Re ROR $8 , 000,000 

Unissued Preferred Stocks: e.2 . FBG tU AEM, 20. POE.L99 8,000, 000 
To Authorized Capital Stock—Common.......... $8 , 000, 000 
Authorized Capital Stock—Preferred.......... 8, 000,000 


The Long-Bain Manufacturing Company has been 
incorporated with a capital stock of $16,000,000 as 
shown herewith. It is to take over, as per joint agree- 
ment, the assets and liabilities of the following concerns, 
to which full-paid stock is to be issued in full settlement 


as shown: 
Preferred Common 

Toney COMPANY cee ee grt $4,000,000 $4,000,000 
Bain, Company, ase. a. a: - 2,500,000 2,500,000 
Wine’ Companys. ..0..- 5... 450,000 450,000 
BellGemDavisaesemste wre cee er 250,000 250,000 

Motalpayment eta $7,200,000 $7, 200,000 
The remaining stock is to be 

disposed of as follows: 
To the underwriters for ser- 

WACES AO OME Tien ot slore Seep IOO0 , OOO 100,000 
To be sold to the public. ... 700,000 700 ,000 


Total authorized issue.. .. $8,000,000 $8,000,000 
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LongiGompanyy..loatnidhinda tly. crmanhs eh Set. Pe ee ee $8 , C00 , O00 

Bain Company .eriG,., atameh ts sot ciotisae eae eee 5,000,000 

Vine Company 7c. oc oo scbetttinie rs sik eee ieee eine goo , 000 

Belle Da visit OTRO IRE TPs. sesh eee 500,000 
To Unissued Common Stock. .:..............-+- $7, 200,000 
Unissued: Preferred; Stock: . a> ..0,,..5s65.- si « 7,200,000 


For stock issued to the Directors of the above-named 
concerns, as per agreement. The shares are issued at 
par in full payment for the respective plants and other 


assets, as follows: ' 
Preferred Common 
Long. Company............ 40,000 40,000 
Bain'/Company: Jay Oo. 25,000 25,000 
Vine Companya-aisiqes 574; 4,500 4,500 
BellQDavisne semi teers oe 2,500 2,500 
Stock Subscription (or The Underwriters)............... $200, 000 
ToxUfissued ‘Commion Stock}. S24308_ 80. be. ye $100,000 
Unissued Preferred Stock.................... 100,000 


For subscriptions to 1,000 shares of common stock and 

1,000 shares of preferred, to be paid for in services. 

This issue of stock might be charged directly to organization ex- 
pense if desired. 

The following entry is necessary to bring the bond issue on the 
books : 


Unissued..Bonds.... 3. 23) .c0.0 achat eee once ok $5,000,000 
To-PirsteNomvare DONGS ir... acl ee a tie oe $5,000,000 
Authorized issue of $5,000,000 of first mortgage 5% 
30-year sinking fund bonds in denominations of $500 
and $1,000. 


2. Entries for Assets and Liabilities Taken Over.—The en- 
tries for issuance of stock and bonds are now complete, and the next 
step is to take over the assets and liabilities of the merging concerns 
in full payment for their subscriptions. A separate entry is here 
made for each, though it is obvious that the various assets and liabil- 
ities could be amalgamated into one comprehensive entry. In that 
case the entry would state the aggregate of the items taken over, 
instead of the separate amounts 


Transfer of Long Company’s assets and liabilities: 


Casty tyro Geist. ook «cape Ad coe STO Co aor ee Sena eee $ 342,800 
Notes Receivable. 35. 29 J.) NO eee Re aes 340,600 
Accounts. Receivable: cia: wlan): ipperse vou ae ee 1,021, 300 
Prepaid: Charges. .:°..... .y.hoi, SP PORE a s.s, SOO Rae eins a kes 46, 200 
InVeStMents ci. cc ee buns PMO ORs yee ee ee oe 500,0Co 


2 After the payment of $230,000 in dividends. 
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Di ON a hee ene heal AO I nc ook eee ee 
Hue trony Bain Company fete cocci uss lel ee 
Hurnrturejand Mixtures’... jase 2th Ino. bisa 


dog Notes Pasa ein: geegeieh weeds: <n Bech. «suk ated 
IAC COUDILS AVA Le ee ete aa cea ilo oan cet eh 
Accrued Charges *). 57) .28 219 ot SME OF DIB M 
Resetyentor Dépreciationy.). achk . Sanheg: oust. - 
Reservewtorsbad: Debts. a... ciscauremeecioneimne 
IESeRVeMOrs MBUEFARCEt rn e-rta aiernaycristeer: cite oie 
Bonds of Long Company.............0.0.000% 
Lone 6 ia DAM ce etes dP Eiekaayae eon “side 


The above assets and liabilities of the Long Company 
have been taken over this day at the valuations shown, 
as per report of the engineers and accountants, in full 
payment for $8,000,000 capital stock of this Company, 
as per resolution of the directors and agreements previ- 
ously entered into. An equivalent of common and pre- 
ferred stock has been issued in exchange therefor, as per 


agreement. 

PAE SCELS eRe er ome Sots anc raiore Risa tere ere aah $12,033,500 
Nie EAIMIa BIlLGES ie ay hatereusie oilers eerete ae ok 4,033,500 
Capital issuédh.g000 9. occ dace feces acl 8,000,000 


INoteSpReceIV ables Keri Male we. Sn gt gs qe yap ase © - 
FN CCOUMMSMNE COLA DLE RELI 6. oop os <\nuegev sv 0i8 sex shorshers ss yal a el ey scene 
repaid. hare esum re aie ret in tet-tn taist luSirca ates. Stele eteterar ex 
(investments Wa Lust pwinee et. hi. cee a I ee at Big 
StocksandelMiaterdal ey tetanic kncelfiakeld eyo aga uewieemare «cae 
SU p LC Smeeneraee Me ReeRA Ee PREC in Ge tatirs eo fiers. ciel cROmnlienaie enced 
Dierrom—eba im Compamvemyet gas. skg ec oles ot vieteleneirrelstenete:« 
usmreauns total Mb-aghares oo 5 oe CORE Or Meee ony nos 70 O8o0d 6 
Patents, Pattemsrand Tools... a. so ae Te’ paieies ne pir 
ibimicings andtelanta.it.s sc. 05s oa aera on oe eles 
Goods Wall yee ieee ete te be teherkaeh aie 
TowNotes: Payable nateyaons ool acipiewes oan. i's 
IAGCOUTtS May A DLON rpms Ae octasarsccn. cane sens oi tae 
NCCU SC MATS Co Bre cin c= site aren alale ors tas 
Reserve for Bad Debts..........: EV Cane Ge 
Mortgage of Bell & Davis..............--+00. 
+ Interest ACCHICd stad . crn ly- ort oed- -Laraneie 
ISN DERE. Sp. clome: pales cen epe bee amidocer? 

(Full explanation, as above.) 


3 After payment of $30,000 secured loans. 


964, 300 


175,100 
85,000 
125,000 


450,000 
4; 390,000 


IIO,000 
145,000 


1059 


685,000 
350,000 
37,900 
345,100 
10,000 
105,500 
2,500,000 
8,000, 000 


$ 75,100 
205,100 
6,200 
1,000 

20, 000 
500 
500,000 
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The assets and liabilities of the Vine Company are transferred 
to the books of the new company in like manner after the deduction 
of the $30,000 to be paid out in dividends. 

As the-assets and liabilities of the Bain Company are to be 
retained and carried in its own ledger, save as to the mortgage on its 
plant and the interest accrued thereon, the remaining assets and 
liabilities are not to be taken into the home office accounts. The 
books of this company are to be kept at its own office and while a 
new set of books will be opened, the only change apparent will be 
that of ownership, with a reflected increase in capital, surplus, and 
good-will accounts. The ownership of this branch will be represented 
in the home office books in a controlling account, as “Bain Plant,” 
“Bain Branch,” “Investment in Bain Plant,” or under some other 
suitable caption. Since this plant cost $5,000,000, it will therefore 
be represented at the same valuation on the new company’s books 
less the amount of the mortgage, $300,000 and accrued interest, $4,- 
500 which have been included in the home office accounts. The 
entries are as follows: 


Baingbranch:.A ects asc anaes eats at a eels $4,695,500 
-Co'Bain‘Companyeisee sn oeota eee er eee $4,695,500 


For transfer from Bain Company of all assets, liabilities, 
etc., valued at $5,000,000, Jess amount of mortgage on 
plant and interest accrued thereon all as per statements 
on file, in exchange for an equivalent of stock of this 
Company, as per agreement. 


3. Entry in Settlement of Intercompany Obligations.—The 
following entry in settlement of intercompany obligations will be 
made at this time: 


To adjust claims owing by the Bain Company at time of 
amalgamation, and which were carried into the accounts 
of this Company as follows: 


Owing ito Lone/ Company: cma net $85,000 
Owing to. BelliésDavisiivacas eae ane 16,000 


There is nothing special to be done with the sinking fund at 
this time, and it will stand on the books of the new corporation 
as it formerly stood on the books of the Long Company, until 
additional instalments are deposited therein. All interest accumula- 
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tions thereon must, of course, be added from time to time as they 
are reported by the trustee. 

At this time the following entries, which are self-explanatory, 
might also be made: 


Imcorporation) Expensess. ieee ane inci e sioe ate one ait $25,000 
FLO: Ca shia aire anne Tah cic nl ate $25,000 


For incorporation expenses and other charges, including . 
professional services of attorneys and accountants. 


ALTEASUTY (QLOC KP Ramee, Reeene tee thatthe SL Se aah Loe $720,000 
To Donated Capital (or Donated Surplus)......... $720,000 
The consolidating companies have this day donated to 
the Long-Bain Company, for working purposes, one- 
tenth of their holdings of common stock—10% of 
$7,200,000 = $720,000, entered at par value. 


This transaction should be completed before the final issue of 
certificates has been made to the various stockholders. 


4. Entries for Retirement of Bonds and Mortgages 


First entry: 


Bondsseh longyCompalyim ances ssaec ese © ioe eke $2,500,000 
Iori eater Om belinee Davisep ae ete aml be sce ys geist dau « 20, 000 
LBcieereeeh INGE L cinc o cio ee Pe se Se 500 
fl Sfehntel“} Bu geiia VCO Shay GAS Ve RR RCTS tte RCMB 304, 500 
IMOrEGAreTObLV ME COMPANY omc das bre gee esis isl s ede ie 250,000 
AROUWinissuie den Sater ms cer. cn0 te ciate ine se trek $3,075,000 


For refunding of all outstanding bonds and mortgages of 
the consolidating concerns, as per agreement, charge to 
include mortgage of Bain Company, $300,000, and 
accrued interest on same, $4,500. 


Since the bonds of the Long Company and the mortgages of the 
Vine Company and of Bell & Davis, with accrued interest, have been 
included in the accounts of the new company, they can be readily 
cancelled by an offsetting entry. This is not true, however, of the 
mortgage of the Bain Company branch, since all accounts are re- 
tained in its own books.: The outlay on account of this branch must 
then be regarded either as an additional expenditure or as an invest- 
ment and charged up accordingly. Since there is an equivalent issue 
of bond obligations, there is no additional investment of the com- 
pany’s capital, but the liability is transferred from the branch books 
to the home office books. 
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Second Entry: 


Donated Capital ...22... <2 cs eo.s ete aeeeeet te, ee $250,000 
To reasuty= Stock. esac atte sees eee ene ne $250,000 
A bonus of donated common stock given to holders of 
refunded bonds of the Long Company, 10% of $2,500,000. 


5. Entries Relating to Sale of Securities 


fncorporation Expensess. sees c= eset eee ett re $200, 000 
To Stock Subscription (or Underwriters)........... $200,000 
Being an issue of stock to the underwriters of this 
Company for services rendered in connection with organ- 
ization of company, and in full payment of their subscrip- 
tions: 
T;000!Shares COMMON trate ne een eeie mae ais $100, 000 
T.000' shares preferred. n+ stare mete resco 100, 000 
Mitchell &-Steyens, Bankersifaee. ort, ante oe. ee $900 , 000 
Discount onesonds> pee eee ae eee eketretae net aes 100,000 
‘To Unissued:'Bondsieus. oe eter ertiom ies eee $1,000,000 
For sale of $1,000,000 par of bonds to bankers at go, 
payable one-third down and one-third each three months. 


Cash BUNCE... eRe. PRCT Stee or. eee eee. $300, 0c0 
To Mitchell & Stevens, Bankers.................. $300,000 
First payment of one-third on account of bond sale. 
(GaSb a wernt 465 eee Se AE gn oe es ei esi ee $500,000 
To Unissued Preferred! Stock me cece te $500, 000 


For sale of $500,000 par of preferred stock to Bell 
Brothers & Company, bankers. Full payment received 
in cash; 50% bonus of common stock given as entered 
below. 


Donated: Capitaletmcuusce rence ate ctemtns teeters con ccore $250,000 
TovDreasuryiStocky seer cen cao tenta te tke $250,000 
Bonus of common stock given to Bell Brothers & Com- 
pany, being 50% on $500,000 of preferred stock. 


Closing Books of Dissolving Companies.—There are two 
main systems of conducting branch houses: in the first, all accounts 
are kept in the books of the home office and all collections are made 
therefrom, all business transacted at the branches being reported 
daily to the home office; in the other, all accounts and records are 
kept at the branch offices and reports are made to the home office 
from time to time. 

As all the assets and liabilities of the Vine Company and of Bell 
& Davis have been transferred to the home office books, it may be 
assumed that these branch offices are to be handled under the first 
plan—practically as selling agencies. It is evident that the Bain 
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plant is to be handled under the second plan, the assets and liabilities 
being continued in its own ledgers, and its own complete set of books 
being maintained as before. Therefore, any adjustments necessary 
in the transfer of ownership and liquidation of certain liabilities must 
necessarily be made in these books. This branch will keep all accounts 
pertaining to its business affairs and report periodically to the home 
office. 

The entries required on the books of Long Company to show its 
final distribution and dissolution are shown in a later chapter.* 
Similar adjusting and closing entries are required on the books of the 
Vine Company, setting up the necessary accounts for clearing the 
transaction and distributing the newly acquired stock. Closing entries 
for Bell & Davis are similar to those given in the chapter discussing 
the incorporation of a partnership.®> Since the operating accounts of 
the Bain Company are to remain on the books of the branch, it is 
manifest that only certain adjusting entries are necessary at this 
time. These also are shown in the chapter treating of the dissolution 
of corporations.® 


Balance Sheet:of New Corporation.—The balance sheet which 
follows is practically a trial balance of the ledger accounts after the 
incorporation of the new company. 


4Ch. 127, ‘“Dissolution—Accounting Procedure.” | ee 
5 Ch. 89, “Incorporating a Partnership—Accounting Entries. 
ern ere 7s 
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BALANCE SHEET 
Or THE LoNG-BAIN MANUFACTURING COMPANY 
As of January I, 1927 


(After incorporation and consolidation) 


Assets 


Prepaid Charges.......... 
Investments: 

Bain Branch..... gnaneet 

Stock of Other Companies 
Stock and Material....... 
Supplies smear vatcceeirs ge 
Furniture and Fixtures. .. . 
Patents, Patterns, and Tools 
Buildings and Plants... /.. 
Sinking Fund Trustee. .... 
Incorporation Expenses... . 
Discount on Bonds........ 
Mreasury Stock to. 11 is 
Unissued@Bondsi. ease 
Unissued Preferred Stock. . 
Unissued Common Stock .. 
Mitchell & Stevens, Bankers 
Good-Will * 


$ 1,127,700 
$23 700 
, 1,266,500 
59,400 


51495, 500 
560,000 
1,305,100 
195,300 
161,000 
674,500 
4,950,000 
749,000 
225,000 
I00, 000 
220,000 
925,000 
200 , C0O 
700,000 
600, 000 
3,518, 200 


$23,456,900 


Liabilities and Capital 


Notes-Payableines .-=...> 1.5 
Accounts Payable......... 
Accrued Charges.......... 
Reserve for Depreciation... 
Reserve for Bad Debts.... 
Reserve for Insurance..... 
Donated Capital.......... 
First Mortgage Bonds..... 
Authorized Capital Stock— 

Preferred, ss:<..0natia Sole 


$ 910,100 


7571700 
§2,300 
399, 100 
I2,200 
I05,500 
220,000 
5,000,000 


8,000,000 


8,000 , C00 


$23,456,900 


* Comprising the good-will of the Long Company, the Vine Company, and of Bell & Davis. 
The good-will of the Bain Company is included in the account of the Bain branch plant, shown 


under ‘‘ Investments.” 


CHAPTER 119 
VOLUNTARY REORGAN IZATION 


Nature of Reorganization.—In the broad sense of the term, 
any modification of the fundamental corporate organization—be it a 
change. of purpose, powers, or capitalization—is a reorganization. “ 
In practice the term is usually restricted to some material modification 
of the financial structure of a corporation. In modern usage it is 
usually still further restricted to material changes in the financial 
structure brought about by financial involvement, or undertaken to 
prevent such involvement. 

A reorganization differs from any of the corporate combinations 
discussed in the preceding chapters inasmuch as in the case of a 
consolidation, merger or anyother combination of corporations, two 
or more existing corporations are involved,’ whereas in’ the usual 
reorganization there is “in effect but one corporation which merely 
changes its form and ordinarily dies upon the creation of the new 
corporation which is its successor,’ 

The reorganization does not, — always involve the sub- 
mergence or death of the original corporation. In some cases it 
survives with a mere amendment of its charter to effect the changed 
financial structure necessary or desired. Thus while the Chicago, 
Milwaukee & St. Paul Railway Company went out of existence, and 
its place was taken by a new organization, the Chicago, Milwaukee, 
St. Paul & Pacific Railway Company, the Texas & Pacific Railway 
Company, after over seven years of receivership operation, emerged 
in 1924 with a changed financial structure but with the same name and 
under its original federal charter. 


Voluntary and Involuntary Reorganization.—The most com- 
mon purpose of a reorganization is to secure a financial structure 
that will better serve the corporate requirements or avoid financial 
difficulties, or if the corporation is already financially embarrassed 
will enable it to meet its obligations and continue its corporate opera- 
‘tions. Reorganization may therefore be voluntary or involuntary— 


1 Fletcher, Private Corp., sec. 4836. 
Or the 1065 
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voluntary where the adjustment is not forced by circumstances, or is 
undertaken with the assent of the interested parties—involuntary 
where the corporation is unable to meet its financial obligations and 
cannot and does not secure the consent of the interested parties to 
a reorganization without judicial proceedings, usually resulting in a 
sale of the corporate assets. 


Classification of Reorganizations.—Based on their purpose and 
procedure, reorganizations may be divided roughly into three general 
classes. 

1. Readjustments of capitalization not forced by financial con- 
ditions and nét usually termed reorganizations, but undertaken to 
secure a better balance or adjustment of the capital structure, or to 
meet special needs. Such reorganizations are, of course, voluntary 
and are usually effected without the formation of a new corporation. 

2. Voluntary reorganizations brought about by impending in- 
solvency or financial needs, effected with or without the appointment 
of a receiver, but not carried to the point of foreclosure and sale, 
and with or without the formation of a new corporation. 

3. Involuntary reorganization, brought about by insolvency or 
inability to meet the corporate obligations, followed by foreclosure or 


‘ enforcement of other rights of creditors and the sale or transfer of 


the corporate assets to a new corporation formed for the purpose of 
taking over the property of the embarrassed corporation. 


Readjustment of Financial Structure.—As intimated, read- 
justments of the corporate capitalization are frequently undertaken 
where there is no compulsion of financial necessity, merely to secure 
a corporate structure better adapted to the conditions confronting 
the particular corporation, or required to meet some special need. 
Thus the corporation may desire to capitalize a portion of an unduly 
large surplus, and for this purpose increase its capital stock and 
declare a stock dividend, as was recently done by the United States 
Steel Corporation. Or, the expansion of a corporate business or 
other special conditions may call for larger working capital or for 
special funds, or for an investment too large or too permanent for any 
ordinary banking loan, and an increase of common or preferred stock, 
or an issue of bonds be authorized and effected in accordance with 
statutory procedure and then sold. Thus the National City Bank in 
the early part of 1927, increased its capital stock from $50,000,000 
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to $75,000,000 and the $25,000,000 of new stock was sold to its old 
stockholders at $200 a share, giving the bank $50,000,000 additional 
capital for the purpose, as stated by President Mitchell, “of the exten- 
sion of branch banking in New York City, to care for the growth of 
foreign branches, and to permit of more building both at home and 
abroad.” 

Another readjustment of this general nature was the increase of 
the capital stock of the Standard Oil Company of New York in the 
latter part of 1925 from $235,000,000 to $375,000,000. The official 
statement issued to the stockholders of the company was as follows: ? 


As all of the authorized capital stock of the company has been issued, 
except certain shares set apart for issue to employees only under the 
stock purchase plan of the company, there is now no stock available for 
issue for any other corporate purpose. By reason of the enhancement 
in value of its properties and investment of a portion of its earnings 
in additional facilities to meet the needs of its expanding business, the 
assets of the company are now very considerably in excess of the par 
value of its present authorized capital stock, and the resultant surplus 
is actually invested in and is needed as capital for the: business of the 
company. 

In the event that the proposed increase of capital stock is authorized, 
it is the intention of the board of directors to make a part of this surplus 
permanent capital of the company by the issue of a portion of the in- 
crease as a stock dividend. 

A further reason for increasing the authorized capital stock of the 
company is the desirability, in the opinion of the board of directors, of 
putting the company in a position to acquire oil producing properties’ * 
and add tional refining capacity. The large oil companies marketing oil 
products in competition with the Standard Oil Co. of New York very 
generally own sources of oil production and refineries of sufficient 
capacity to furnish the products they, sell. In order to round out the busi- 
ness of this company, and better secure its future, the board of directors 
believe the company should have crude oil production of its own and ad- 
ditional refining capacity. To be able to take advantage of opportuni- 
ties, should they arise, for such acquisitions on terms favorable to the 
company, it is advisable to have stock of the company available for 


issue. 

‘Of a somewhat different nature is the reorganization of the 
Texas Company of Texas in 1926, a new company, known as the 
Texas Corporation, being formed under the laws of Delaware with 
an increased capitalization, the stock of the old company being ex- 
changeable share for share for stock of the new. In this case the 


2 As reported in Wall Street Journal, October 17, 1925. 
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object of the reorganization was not only to effect a readjustment of 
the company’s financial structure, but to secure also the greater 
freedom of corporate stockholding permitted by the laws of Dela- 
ware. 

Also reorganizations or readjustments of this kind are common 
when a corporation has developed beyond the point where its capital 
stock is an adequate expression of the values behind it, and market 
conditions or other requirements make a change desirable. Such 
conditions may be met either by increasing the share capitalization 
or by organizing a new company to take over the assets and liabilities 
of the old company. Usually some increase is made in the share 
capitalization. Thus in the latter part of 1926 the Texas Gulf Sul- 
phur Company with a capitalization of 625,000 shares of the par value 
of $10 each, found its stock selling above $180 a share—over eighteen 
times the par value. The capitalization was thereupon increased to 
2,540,000 shares of no par value, the stockholders receiving four 
shares of the new stock for each one of the old stock turned in. The 
new stock opened: at $39 a share, but within a few months sold at 
$56 a share, equal to $224 a share for the old stock, and later sold 
at over $60. 


Voluntary Reorganization Forced by Financial Conditions. 
—Frequently corporations, without being actually insolvent, become 
so involved as to be threatened with financial disaster. In such case 
it is often possible for the parties in interest to agree upon some plan 
of reorganization that will rescue the company from its difficult 
position without recourse to the courts. A reorganization thus car- 
ried through is voluntary, and usually without the formation of a 
new corporation. 

Also a corporation may be actually insolvent, i.e., unable to meet 
its matured and maturing obligations, and those interested get to- 
gether and agree upon some plan of reorganization that will, as 
before, save the situation without recourse to the courts, and the 
reorganization is again voluntary. 


Reorganization by Creditors’ Committee.—Under conditions 
such as those cited above where a corporation is threatened with 
insolvency or has even reached a point where it is unable to meet 
its obligations, the matter is frequently handled in modern procedure 
by the formation of a creditors’ committee. This committee takes 
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charge of the embarrassed business—with the consent and coopera- 
tion of the interested parties—and carries the business on until it 
again reaches solid financial ground and is turned back to the cor- 
porate officials, or until the fact—if such is the fact—is clearly ap- 
parent that it cannot be saved and that liquidation is the only recourse. 

The relative advantage of a creditors’ committee and a receiver- 
ship in the case of an embarrassed industrial organization is very 
clearly set out by Dr. Dewing in the following quotation :3 


The surrender of an embarrassed business to a committee or indi- 
viduals chosen by the creditors and possessing full executive power ex- 
tended to it by the old proprietors of the business, stands in sharp con- 
trast to the ordinary court receivership. Neither the creditors’ committee, 
nor the responsible executive acting under it, possesses the legal power 
necessarily held by the court receiver. On the other hand, the creditors’ 
committee and its chosen executives may possess, far more than the court 
receiver, a freedom of action, a quickness of response and a ready adapta- 
bility to the kaleidoscopic changes of an embarrassed business. Such 
mobility and-quick resourcefulness can not vractically nor even con- 
ceivably be given to a receiver appointed under our present equity 
practice. 


Reorganization with a Receivership.—A corporation may be- 
come so involved as to be forced into the hands of a receiver, or may 
be thrown into a receivership as a means of preserving the corporate 
business, and foreclosure proceedings may be instituted,. but if, 
before these are concluded, the creditors and the bondholders and the 
stockholders can agree upon some basis of reorganization that will 
place the corporation upon its feet, the recetver may be dismissed, or 
the foreclosure suit abandoned, and the corporate business be re- 
established on the agreed basis. Such a reorganization, though 
in a measure forced, is still termed a voluntary reorganization. 


Nature of Voluntary Reorganizations.—To express it briefly, 
any reorganization not accompanied by foreclosure and sale or liqui- 
dation is a voluntary reorganization. 

Usually voluntary reorganizations effected entirely without the aid 
of the courts are of comparatively small size or the various interests 
are in few hands. In some cases, however, the reorganization of 
large corporations with widely scattered holdings has been effected 
inthis way. A somewhat unusual instance of this kind was the 
reorganization of the Hudson & Manhattan Railroad Company in 


7. . . 
3 The Financial Policy of Corporations, Rev. ed., pp. 1135-6. 
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1913. The company owns and operates the Hudson Tubes connecting 
New York with Jersey City, Hoboken and Newark. Its earnings 
were not sufficient to pay the interest upon its outstanding and widely 
scattered bonds, amounting to over $65,000,000. By a voluntary read- 
justment of its debt, with three prominent banking firms acting as 
readjustment managers, almost its entire outstanding bond issue 
was exchanged for equal amounts of new first mortgage bonds and 
new income bonds. In addition to this the readjustment managers 
raised over $3,500,000 in cash from the stockholders, for which they 
were given new first mortgage bonds, and all this was done without 
recourse to the courts. The subsequent prosperity of the company 
shows that the reorganization was well judged and effective. 
Voluntary reorganizations while common among industrial con- 
cerns are comparatively infrequent in the case of railroads, since rail- 
road companies are not likely to suffer seriously from a receivership. 
On the contrary, a railroad frequently emerges from an ordeal of 
the kind materially strengthened by the readjustment of its financial 
structure involved in the reorganization. On the other hand, a 
receivership, no matter how able, is likely to be disastrous to the 
industrial corporation, dissipating both business and good-will. 


Procedure for Voluntary Reorganization.—When conditions 
immediate or impending threaten the solvency of a corporation, and 
its name, property, franchises, or good-will are of sufficient value to 
justify a reorganization, this may, if voluntary, be either with or 
without a receiver—with a receiver when this is necessary for the 
preservation of the property and the proper operation of the business 
until the reorganization can be effected—without a receiver when the 
reorganization can be carried through with less serious injury and 
interruption than would result from the appointment and activities of 
a receiver. 


Reorganization and Receivership——When the reorganization 
is without a receivership, its terms, conditions and procedure are 
entirely a matter for the interested parties to agree upon. Usually 
the procedure is comparatively informal and everything else is sub- 
ordinated to the one end of getting the corporate business back to a 
position of safe and profitable operation at the earliest possible 
moment. 


When the reorganization is accomplished by a receivership, the 
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general procedure is much the same as in the case of the involuntary 
reorganizations discussed in the next chapter, up to the point where 
the receiver is discharged by order of court and the property restored 
to the reorganized corporation. 

As to the attitude of the courts in such cases, courts of equity, 
and particularly the federal courts, go very far to protect the property 
and business of an industrial corporation if there is a reasonable 
prospect of carrying through a readjustment. They will not only 
authorize their receivers to continue the business in the regular way, 
to extend the usual credits to customers, to borrow money to carry 
on the operation of the business, but will, where it seems advan- 
tageous, authorize them to improve manufacturing plants, to enter 
into contracts involving large commitments running over consider- 
able periods of time, and to protect the assets against foreclosure pro- 
ceedings by paying interest on the mortgage debt.* 


Status of Reorganized Corporation.—In case of a voluntary 
reorganization of an industrial corporation, the reorganized corpora- 
tion is usually the same corporation, any needed adjustment of secur- 
ities being effected by means of charter amendment. The liabilities 
are, therefore, exactly as they were before the reorganization except 
as the bondholders or other creditors may have otherwise agreed. If 
a new corporation is formed and the corporate assets are transferred 
to it without foreclosure proceedings, the same thing is usually true 
—the corporate liabilities follow the corporate assets save as may 
have been otherwise expressly agreed by the interested parties. 


4Cravath, mm ‘‘Some Legal Phases of Corporate Financing, Reorganization and Regu 
jation,” p. 213. 


CHAPTER 120 
INVOLUNTARY REORGANIZATION 


Nature of Involuntary Reorganization.—As stated in the pre< 
ceding chapter, an involuntary reorganization is one brought about 
by the inability of the corporation to meet matured or maturing 
obligations, followed by a receivership and foreclosure and sale, or 
enforcement of other rights of creditors resulting in a sale, and a 
readjustment of the financial obligations of the embarrassed business 
to meet the existing conditions. This readjustment is effected, as a 
rule, by the organization of a new corporation in accordance with an 
agreed plan, which, on the judicial sale of the property of the insol- 
vent corporation, takes over this property under prearranged con- 
ditions and continues the business of the old corporation, 


General Procedure in Involuntary Reorganization.—While 
every reorganization has features peculiar to itself and requiring 
special consideration, the general procedure for involuntary reorgani- 
zation is fairly uniform and well understood. Under this usual pro- 
cedure, as soon as it becomes apparent that the involved corporation 
cannot be extricated from its entanglements without a reorganization, 
application is made to the proper court for the appointment of re- 
ceivers. This, if the conditions require it, is granted as a matter of 
course and the receivers take possession of the corporate property, 
care for it and operate the corporate business under the direction 
of the court. 

Next in order, or concurrently, protective committees are formed 
—as discussed later in the chapter—by the various interests concerned 
in the reorganization, as for instance a stockholders’ committee, a 
bondholders’ committee, a creditors’ committee, a merchandise cred- 
itors’ committee, etc. . 

It is probable that by this time a bill has been filed to foreclose 
the mortgage securing the defaulted bonds, or, if there is no such 
mortgage, to secure judgment upon any other obligation then due 
and unpaid, and these proceedings are in progress while the other 
details of the reorganization are being worked out. 
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The next important step is the formulation of a plan of reor- 
ganization, which will command the support of the various protec- 
tive committees and of the security holders or creditors behind these 
committees. ; 

The plan of reorganization is drafted in two parts: (1) the plan 
proper, covering the general financial arrangements for the reorgani- 
zation; and (2) the agreement, covering the powers of the committee, 
the rights of the various participants, and the mechanism for putting 
the plan into effect. 

When such a plan is agreed upon, a joint committee, or one of the 
protective committees is appointed a reorganization committee to put 
the plan into execution; or bankers or others peculiarly qualified for 
the position are appointed for the purpose, as reorganization man- 
agers. 

At the time of the foreclosure—the plan being approved by the 
court—the reorganization managers or representatives of the reor- 
ganization committee bid in the property and turn it over to the new 
corporation organized in accordance with the terms of the agreement, 

The various steps in the reorganization of the embarrassed cor- 
poration, as outlined above, are considered in fuller detail in the 
following sections of the present chapter. 


The Receivership.—When a corporation is either insolvent or 
in danger of becoming so, and it has property and good-will suffi- 
cient to make the rehabilitation and continuance of its business de- 
sirable, or such reorganization is necessary for the proper protection 
of its stockholders and of those to whom the corporation is indebted, 
or to any of these, the first usual ‘step in an involuntary reorgani- 
zation is, as stated, an application for a receivership. This is usually 
and preferably made in the federal courts; is made by some general 
creditor, and is usually at the instance of the officials of the em- 
barrassed corporation. The bill, filed in behalf of the applicant and 
all other creditors, varies somewhat to meet the conditions of the 
particular corporation, In the case of a railroad company it makes 
the following statements and allegations: 

(a) The defendant is a corporation organized and existing under the 
laws, and a citizen, of the state in which the suit is brought and the 
complainant is a citizen of some other state; 


(b) The principal operating offices of the defendant and a material 
portion of its railroad are in the district in which the bill is filed: 
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(c) The defendant is indebted to the complainant ; 

(d) The defendant is insolvent: and, as there are many ‘creditors 
whose debts have matured or are about to mature and the defendant is 
unable to pay them, if the court does not take the assets of the defendant 
into its possession, attachments will be levied, judgments obtained and 
executions issued, and the railroad of the defendant thereby dismem- 
bered and its property wasted. 

(e) The matter in controversy exceeds exclusive of interest and costs, 
the sum or value of three thousand dollars.* 


The prayer of the bill is that the court will administer the assets 
of the defendant and appoint a receiver pending the suit. The com- 
pany files an answer admitting the allegations and joining in the 
prayer of the bill. On the pleadings the court enters an order ap- 
pointing a receiver.? 


If, as in the case of most railroads and of many industrials, the 
corporate property is in more than one state, ancillary bills are 
filed in these other states reciting the facts and asking’ that the 
court appoint as receivers under it, the receivers already appointed 
by the court of primary jurisdiction. 

In the larger reorganizations’two receivers are. usually appointed, 
one from among the officials of the embarrassed corporation, the 
other a lawyer or financier in whom the court has confidence, and 
the receivers so appointed take over the entire management of the 
corporation business subject to the orders of the court. In all the 
ordinary details of management the receivers use their own discretion. 
For matters outside of these, as the making or cancellation of im- 
portant contracts or the expenditure of large sums of money, they 
will ask authorization from the court. 

Later, proceedings are brought to foreclose the overdue mort- 
gage, or to secure judgment on other overdue obligations, and the 
receivers appointed are usually the same as those appointed under 
the creditors’ bill. 

Usually these receivers continue their management of the cor- 
porate property and business until the judicial sale of the corporate 
assets takes these assets from the courts’ control. 


Attitude of the Courts.—The general attitude of the courts is 
distinctly friendly to reorganizations when these are undertaken in 


‘James Byrne in ‘Some Legal Phases of Cor i i izati 
James By) 4eg: porate Financing, Reorganizati F: 
Regulation,” pp. 77-78, by permission of the publishers, The Machiillan Cotapatiy! eset 
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good faith and managed with due regard to the various interests in- 
volved. Where, however, as sometimes happens, reorganizations are 
undertaken for the purpose of freezing out minority interests, or 
where the readjustments are not equitable to all the interests in- 
volved, the courts will not countenance the proceedings. In short, 
“while it is the settled doctrine that reorganizations will be en- 
couraged, yet, on the other hand, a court of equity will not lend its 
aid to one that is inequitable or oppressive.” ? 

In practice the courts not only refuse their aid, but go far to 
prevent or correct any seeming injustice. Thus in a leading case 3 
where the reorganization plan provided for the company’s stock- 
holders, but made no provision for unsecured creditors, the courts 
ten years afterward on the suit of one of these creditors held the 
foreclosure suit invalid and entered a decree—which was sustained 
by the Supreme Court—making his claim a lien upon the property 
of the old company then in the possession of the new company, sub- 
ject to the reorganization mortgages. 


Participation of Courts.—While the courts are favorably dis- 
posed toward proper reorganizations and ready to assist so far as 
may properly be done, they will not participate directly in the formu- 
lation of the reorganization plan. 


It is not, however, the duty of a receiver to formulate or to promote 
ene or other proposed plan of reorganization. Whether there shall be 
a new organization formed of stockholders, bondholders, or creditors, 
with -what respective interests, and upon what terms, is one that should 
be left for the determination of the persons interested, without interfer- 
ence in any way by the court or its officers. The court in these cases is a 
harbor of refuge, not a repair shop.* 


The relationship that does exist between the court proceedings 
and the reorganization plans is very clearly stated in the following 
quotation :° 


The relation between the receivership which ensues and the plan of 
reorganization agreed upon is close and intimate. So far as properly 
can be, the judicial proceeding is conducted in harmony with the plan, 
and the success of the agreed readjustment is promoted by the orders 
of the court and the acts of its receivers. Generally the judicial course 

2 Guaranty Trust Co. v. Mo. Pac. Ry. Co., 238 Fed. 812, 815. 

3 Northern Pac. Ry. Co. v. Boyd, 228 U. S. 482. 


4Chable v. Nicaragua, etc. Co., 59 Fed. 846, 848. 
5 Guaranty Trust Co. v. Mo. Pac. Ry. Co., 238 Fed. 812, 815. 
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would not be different if the court were carrying out a plan of reorgani- 
zation of its own making or one affirmatively adopted by judicial order 
cr decree. It is not meant by this that a court should insist on engaging 
with the security holders in formulating the terms of readjustment, but 
that the plan put out.by them may and usually does have such relation 
to and dependence upon its judicial action that it is its duty to take 
cognizance of it and act accordingly. 


Rights of the Respective Parties——Naturally the most difficult 
feature of a reorganization is the reconciliation of the rights and 
wishes of the respective parties in interest. If the embarrassed cor- 
poration is a large one, there are usually holders of bonds of various 
priorities, other secured creditors, unsecured creditors, holders of 
preferred stock and holders of common stock. Technically the se- 
cured creditors have a right to insist upon the full payment of their 
claims up to the value of the corporate assets and to the liquidation 
of these assets if their claims can be paid in no other way. The un- 
secured creditors likewise have rights prior to any claims of the 
holders of stock. 

In a railroad reorganization, however, both the law and the con- 
ditions usually combine to bring pressure on the bondholder and other 
creditors and restrain their demands and actions. In an industrial 
reorganization, where the liquidation value is, as a rule, compara- 
tively greater, and more easily obtained, and the possibilities of a suc- 
cessful reorganization more doubtful than in the case of a railroad 
reorganization, the situation is a trying one for the reorganization 
managers and calls for tact and ability of a high order to prevent 
creditors from throwing the embarrassed corporation into bankruptcy 
with a resulting liquidation. Usually, however, where there is reason 
to believe that a successful reorganization is possible, this is accom- 
plished. The general rule, as stated in the Missouri Pacific case ® 
quoted from above, is as follows: 


There is no doubt but that bondholders have a right, upon default, 
to a strict foreclosure and sale according to the terms of their mortgages 
and the applicable statutes, and to leave the holders of junior securities, 
unsecured creditors, and stockholders to protect themselves as best they 
can. But in practice, on a large scale, and except in cases of utter 
insolvency, that is rarely done in these days. If the financial difficulties 
resulting in receivership are not mortal, but are mere embarrassments, 


® Guaranty Trust Co. v. Mo. Pac. Ry. Co., 238 Fed. 812, 814. 
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which may be relieved by time and readjustment, the custom is a reor- 
ganization, embodying a recognition of all interests—bonds and _ other 
lien debts, general debts, and stock—as far down the scale of preference 
as the value of the property and sound business judgment reasonably 
justify. 


As to the pressure brought to bear on the creditors of an indus- 
trial enterprise to induce them to accept the reorganization terms, 
the following quotation taken from a statement made by the receiver 
of the American Writing Paper Company? commenting upon the 
proposed plan of reorganization, is indicative. 


From my familiarity with the properties of the Paper Company 
and the conditions of the paper trade I am convinced that any expressed 
intention to liquidate the assets of the Paper Company rather than to 
reorganize would be disastrous. If the policy of liquidation instead of 
reorganization was adopted, in my judgment almost over night the 
operating organization would be disrupted and our most dependable 
customers lost; continued operation pending liquidation would be im- 
possible as a practical matter; possible purchasers would realize that 
in the absence of competition in bidding from present creditors and 
stockholders the properties could be acquired at bargain prices; sales 
could only be effected gradually; liquidation could be completed only 
after a long period; taxes, insurance and cost of caring for properties to 
avoid theft and preventable depreciation would materially reduce gross 
prices realized; and while it is possible that a few of the choicest plants 
more favorably located might be sold before the lapse of a considerable 
time at prices on the average not far below their book values, such 
would not be the case with most of the plants, and the sale of certain 
of the better plants without including other plants which can most 
advantageously be operated therewith would tend to decrease the prices 
at which such other plants could be sold. 


Stockholders’ Status in Reorganizations.—The consideration 
accorded stockholders in reorganization plans is largely due to the fact 
that ready money is required for the rehabilitation of the embarrassed 
business and, as the price of recognition, this may usually be ob- 
tained from the holders of the old company’s stock. Thus the re- 
quirements of the reorganization plan of the Chicago, Milwaukee & 
St. Paul Railway Co. called for $70,032,548 in cash, and this was 
to be raised, as stated in the plan and agreement, by payments of 
$28 per share by the holders of the $115,931,900 existing preferred 
stock of the railway company and by $32 per share by the holders 


7 Plan and Agreement of Reorganization of American Writing Paper Co., pp. 5, 6. 
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of the $117,411,300 existing common stock of the railway company, 
“for which only $60,698,820 of new bonds will be issued.” 8 Usually 
these so-called “assessments” are paid if the prospects for the success 
of the reorganized business are at all encouraging and the amount 
of the assessment is reasonable. If not paid, the stockholder is left 
still owning his stock in the old company, but as the property of this 
old company has been sold and the proceeds devoted to the liquida- 
tion of its indebtedness, his stock is worthless. 


The Protective Committees.—As soon as a receivership is 
asked for, or before when a receivership is impending, committees 
to represent and protect the various interests will be formed, their 
number and character depending upon the financial structure and 
circumstances of the embarrassed corporation. In any fairly large 
reorganization, there will be at least one committee to represent the 
bondholders and another to represent the stockholders, and there 
may be a committee for each class of stock and a committee for each 
issue of bonds and one or more committees to represent the other 
creditors of the company. In the St. Paul reorganization, three com- 
mittees participated in the formation of the final plan and agreement, 
(1) a bondholders’ committee, (2) a preferred stockholders’ com- 
mittee, and (3) a committee to represent the common stockholders. 

These committees may be, in the first place, self-appointed, or 
perhaps consent to act at the request of some of those interested. 
For their permanence and authority, however, they must depend upon 
their indorsement by a sufficient number of those they are to repre- 
sent. Rival committees may perhaps be formed to represent the same 
interests and in that case the committee which secures the largest 
support from the interests it wishes, or is willing, to represent, is 
the one that is recognized and endures. Thus prominent stockholders 
of an embarrassed company may perhaps announce themselves as a 
committee for the protection of stockholders’ interests and ask those 
stockholders desiring them to act, to deposit their stock in a desig- 
nated depository subject to an agreement defining and conferring the 
powers of the committee. As an example of this, shortly after the 
American Sumatra Tobacco Company went into the receiver’s hands, 
the following announcement signed by the members of a proposed 
committee appeared in the daily papers: 


8 Plan and Agreement, p. 11. 
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Common Stockholders’ Protective Committee 
To the Holders of Common Stock of 
AMERICAN SUMATRA ToBacco CoMPANY: 


The undersigned have been requested by holders of Common Stock 
to act as a Committee to represent and protect the interests of the 
holders of the Common Stock, pursuant to the terms of a Deposit Agree- 
ment now in course of preparation, under which United States Mortgage 
& Trust Company, 55 Cedar Street, New York City, will act as De- 
positary. Copies of such Deposit Agreement when prepared may be 
obtained from the Depositary or from the Secretary of the Committee. 

The Company is now in the hands of Receivers and Committees 
representing the Five-Year 74% Sinking Fund Convertible Gold Notes 
and Preferred Stock of the Company have been organized. We are 
advised that the Company through its Receivers will shortly be required 
to decide upon its program for planting and to provide for financing its 
future crops, and in view of these facts and the fact that the above 
mentioned Notes and Preferred Stock are now represented by Committees, 
and that plans for the reorganization of the Company are under dis- 
cussion, it is important that holders of Common Stock should act 
promptly through this Committee for the protection of their interests. 

Stock Certificates duly endorsed in blank for transfer should therefore 
promptly be deposited with United States Mortgage & Trust Company, 
55 Cedar Street, New York City, Depositary of the Committee. 


These protective committees act in every way possible to advance 
and safeguard the interests of those they represent. Thus, as stated 
in the following notice, the bondholders’ committee, by which it is 
signed, has arranged to finance its supporters pending more perma- 
nent arrangements. 


Protective Committee 
Tue Cuicaco & ALToN Rar~roaAp ComPpANy 
Three Per Cent Refunding 50-Year Gold Bonds 


Default will probably be made in payment of the interest due April 1, 
1925, on the Three Per Cent Bonds. The Committee has, as usual, 
arranged that Depositors who so request may at any time on or after 
April first receive an advance of the April 1, 1925 interest upon presenta- 
tion of their Certificates of Deposit to The New York Trust Company, 
too Broadway, New York City, Depositary, or to Illinois Merchants 
- Trust Company, Chicago, Illinois, Sub-Depositary. 


At times opposition or minority committees make their appearance 
for the protection of special interests or to secure better terms, as 
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in the case of the so-called Roosevelt Committee in connection with 
the St. Paul reorganization. The effectiveness of such committees 
depends upon the justness of their cause, the support they receive, 
and, occasionally, upon the “nuisance value” of their opposition. 


Plan and Agreement of Reorganization—While the protec- 
tive committees are for the general protection of the interests they 
represent, their special function is the preparation of a plan and 
agreement that will command the support of the various interests and 
under which the corporate business may be successfully continued. 
Obviously as the different committees represent interests that are in 
their natures antagonistic, the work of adjusting the conflicting claims 
is always a difficult and sometimes an impossible one, in which case 
liquidation is the usual alternative. 

When the plan and the conditions of the reorganization are 
agreed upon, they are embodied in two documents: (1) the plan, 
which is a statement of the general conditions, confronting the em- 
barrassed corporation followed by the financial arrangements and ad- 
justments of securities agreed upon by the various committees ; and 
(2) the agreement, which states the conditions under which the plan 
is to be carried into effect. 


The Reorganization Committee—Reorganization Managers. 
—To carry out the reorganization, once a plan is agreed upon, a reor- 
ganization committee, or reorganization managers are appointed, and 
are usually given wide latitude and extensive powers by the agree- 
ment annexed to the reorganization plan. In the case of the larger 
reorganizations these powers are sweeping. In the case of the St. 
Paul reorganization, for instance, each of the three committees is con- 
stituted trustee of an express trust with the full legal title to all 
securities of the class or classes represented by it which may be 
deposited with it under the terms of the agreement. Also every de- 
positor agrees in terms that his committee is “vested with legal title 
to, and all the rights, power and authority of absolute owner of” 
the securities deposited by him. Then “without prejudice to the 
general power and authority herein granted’ a voluminous enumera- 
tion of specific powers covers almost every conceivable thing that 
might be necessary or desirable to be done in carrying out the intent 
of the plan and agreement. It is then provided that upon the plan 
becoming operative, all the ‘‘powers, discretions, rights and authority” 
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of the committees, without further formality, shall vest in the reor- 
ganization managers. A formidable list of additional powers then 
provides for everything not previously covered that the reorganiza- 
tion managers might find necessary or advisable in making the 
plan effective. 

When a reorganization committee is appointed, it is usually made 
up from the membership of the various protective committees, or 
perhaps one of these committees will be appointed to act as the reor- 
ganization committee. If reorganization managers are appointed, they 
are usually men or concerns specially qualified in some way for the 
position. Thus in the St. Paul reorganization in which Kuhn, Loeb 
& Co. and the National City Company promulgated the plan and 
agreement and were by it formally appointed reorganization man- 
agers, the reason for the appointment is stated as follows: ® 

The bankers who are now acting as reorganization managers have 
given long and careful study to the financial problems of the system, 
extending over a considerable period during which they were cooperating 
with the board of directors of the railway company in endeavoring to 


find some way to solve the railway company’s immediately pressing dif- 
ficulties without the necessity of a receivership. 


Approval of Plan and Agreement.—After a plan of reorgani- 
zation has been agreed upon by the protective committees, it is cus- 
tomary to notify the interests represented by these committees of the 
fact and any dissatisfied parties may withdraw their support from 
the committee that represents them. If they do not withdraw they 
thereby automatically approve the plan and agreement endorsed by 
their committees and are bound thereby. An opportunity is also 
given to any interested parties who have not as yet given their ad- 
herence to any of the committees to come in and participate on the 
terms of the reorganization agreement. 

If the defections from the ranks of those supporting the protective 
committees are very serious, the plan of reorganization may lack 
sufficient support and fall through. Usually, if it is a fair, reason- 
able, and well-thought-out plan, it receives the overwhelming support 
of those interested and the reorganization committee or managers 
proceed to its execution. 


The Foreclosure and Sale.—Once the plan and agreement for 
reorganization have been agreed to by the interested parties, or a suf- 


9 Reorganization Plan and Agreement, p. 6. 
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ficient majority of them, and approved by the court, the judicial sale 
of the property follows as a matter of course. Ina large reorganiza- 
tion there are not often other bidders than the reorganization mana- 
gers or committee, and if the bid submitted equals or exceeds the 
“upset” price fixed by the court, the property is knocked down to 
these bidders and—the sale confirmed by the court—is by them trans- 
ferred to the new corporation—if a new corporation figures as part of 
the reorganization plan. 

While the preliminaries are usually long-drawn out, lasting per- 
haps for years, once these are settled, the actual procedure of selling 
the property of the old corporation is a formality quickly and simply 
complied with. The sale of the St. Paul in Butte, Montana, by order 
of the court is thus briefly and breezily described by a newspaper 
correspondent :1° 


Last week eastern men of finance, railroading and law, representing 
an aggregate of more than $2,500,000,000, came to Butte and bid in the 
St. Paul railroad for $140,000,000, filed a reorganization plan and imme- 
diately married the old road to the newly formed Chicago, Milwaukee 
and Pacific Railroad. All this was done in 30 minutes and within three 
hours they were on their way east for Thanksgiving. 


The Underwriting Syndicate——In any ordinary reorganization 
of large size, it is essential to the success of the reorganization plan 
that a considerable amount of ready money be raised to assist in 
meeting old obligations and to give the new company the working 
capital so necessary for its success. As intimated earlier in the 
chapter, this cash is raised by what is practically an assessment, us- 
ually upon the common stock, frequently upon the preferred stock 
as well, and sometimes by an additional assessment upon junior bonds. 
It is, however, by no means certain that all these assessments will 
be paid. They represent the price of participation under the reor- 
ganization plan. Payment cannot however be compelled and those 
assessed may decide that it is better to forfeit their rights under the 
reorganization plan rather than to “throw good money after bad.” 
Also, at times, the plan for reorganization calls for new securities 
to be sold to the public and there is no positive assurance that the 
public will buy. On the other hand, there is the most positive assur- 
ance that the new corporation must have the ready money called for 


0 Wall Street Journal, December 4, 1926. 
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by the reorganization plan. To make certain that this necessary 
money will be at hand, the underwriting syndicate is relied upon. 
And so important is the function of such a syndicate that it is found 
in practically every reorganization of importance. This syndicate 
guarantees the assessment on the security holders of the old company 
and undertakes to purchase any of the new securities—if new securi- 
ties are offered for sale—not purchased by the public. 

The effect of such a guaranty is not only directly to assure the 
cash needed for the success of the reorganization plan, but it also 
acts indirectly in its moral effect on those upon whom the assessments 
fall, or to whom the new securities are offered. The mere fact that 
influential and wealthy men are to step in and supply the needed funds 
if they do not, appeals strongly to those who are assessed or asked 
to buy, and frequently influences their support when it could not be 
otherwise secured. 

The formation of the underwriting syndicate is one of the duties 
of the reorganization managers or committee. The following au- 
thorization from the reorganization plan of the Chicago, Milwaukee 
& St. Paul Railway Co." gives the powers of the reorganization man- 
ager as to underwriting syndicates: 

The Reorganization Managers in their discretion may form or cause 
to be formed one or more syndicates to underwrite the cash require- 
ments of this Plan, or of any modified or substitute plan, or the partici- 
pation therein of any class or classes of security holders, or to provide 
the cash required to make any purchase of existing securities which 
the Reorganization Managers may deem advisable or to provide the 
cash payable to any holders of securities upon any sale of mortgaged or 
pledged property, or for any other purpose deemed advisable, or for any 
or all of such purposes and may, with the approval of the Bondholders’ 
Committee, the Preferred Stockholders’ Committee and the Common 
Stockholders’ Committee, fix the compensation of any such syndicate, 
including the compensation of the managers thereof. The Reorganiza- 
tion Managers and the members of any of the Committees and the deposi- 
taries and subdepositaries may be managers of any such syndicate, may 
be participants therein and may participate in any compensation, com- 
mission, profit or other benefit accruing to such syndicate or in connec- 
tion with the formation or management thereof. 


Status of Reorganized Company.—Where the property of the 
embarrassed corporation is taken over at judicial sale and transferred 


1 Reorganization Plan and Agreement, p. 21. 
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to the new corporation, this corporation, as a rule, takes the property 
free and clear, save as to such obligations and encumbrances as are 
placed upon it pursuant to the reorganization agreement. In this 
the reorganization differs from the corporate combinations discussed 
in preceding chapters, in which the obligations of the merged or con- 
solidated corporations follow the corporate assets into the possession 
of the absorbing corporation. 


Cost of Reorganization.—As in all cases where the services of 
specialists are required, the cost of reorganization is high. The pro- 
cedure is complicated and in every phase of a reorganization in 
which large values are involved, men of high standing in their re- 
spective fields must be employed, and their charges are usually fully 
proportionate to their standing. The actual cost varies so with the 
circumstances of each case that no figures of general application can 
be given. In a discussion before an examiner of the Interstate Com- 
merce Commission involving the propriety of the proposed charges 
for the reorganization of the Missouri-Kansas-Texas Railroad 
amounting to $2,364,249, of which $750,000 was for counsel fees, 
the statement given below was presented showing the compensation 
paid the managers in the reorganization of other roads. The cost 
is based on the par value of the securities. The figures for the Mis- 
souri-Kansas-Texas reorganization give the amount asked for by its 
reorganization managers—an amount that was reduced to $900,000 
before allowanee. Counsel fees covering the reorganization period 
of over eight years were reduced to $600,000. In connection with 
this reduction it was stated by Commissioner Eastman that the ex- 
pense of carrying out the plan, including such matters as advertising, 
traveling expenses, etc., and of underwriting it, were paid for sep- 
arately, the underwriting syndicate receiving for its total compensa- 
tion, $974,920 in commissions and profits. 

The table of comparative costs is as follows :!* 


Par Value of Cost Per $1,000 Par 


Road ' Securities Value of Securities 
Missouri-Kansas-Lexasi src. cheppemseyt oie $217, 165,000 $7.43 
Souther Railwayen..tet. eee, cette 204,137,000 ‘ 0.32 
Missouri Paciticna. sic actuate see he 359,078,000 3.46 
WITOnPRACHION: cnet aces nessa aerate 157,325,000 3.02 
Northern Pacwiond: 217, Saye 218,754,000 4.57 
AE WeR me a, Seda, etd ack eae ae Da 218,935,000 4.87 
Sl. LOUIS Oa LANCISCO sects crite eee 252,520,000 2.98 


12 Wall Street Journal, September 16, 1924. 
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The provision in the St. Paul plan of reorganization 3 for com- 
pensation of the reorganization managers is as follows: 


As compensation for their services as Reorganization Managers, the 
Reorganization Managers shall be entitled to receive one-fourth of one 
per cent. upon the $230,950,796 principal amount of outstanding bonds 
exchangeable for new securities under the Plan and twenty cents per 
share upon the 2,333,432 shares of outstanding stock of the Railway 
Company, unless the Plan shall be abandoned, in which event they have 
agreed to serve without compensation for such services. The Bondhold- 
ers Committee, the Preferred Stockholders Committee, and the Common 
Stockholders Committee have also agreed that if the Plan shall be aban- 
doned they will serve without compensation. 


In industrial reorganizations this work of the reorganization man- 
agers does not involve the same responsibilities, is not so arduous or 
so long-drawn out, and their compensation is correspondingly less. 
Thus the plan of reorganization of the American Writing Paper 
Company ™ provides that “the reorganization committee shall be en- 
titled to compensation for its services in that capacity and in case 
the plan shall be consummated, such compensation shall be 500 shares 
of the preferred stock (voting trust certificates) of the new com- 
pany.” 

In a comparatively small reorganization much of this reorganiza- 
tion machinery is dispensed with, perhaps all the parties in interest 
participating directly and those taking the leading part serving with- 
out remuneration. Under such conditions, the committee costs are 
negligible, underwriting is omitted, the cost of the legal proceedings, 
including counsel fees constituting much the largest item of expense. 


13 Reorganization Plan and Agreement, p. 21. 
14 Page 21. 
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REORGANIZATION BY AGREEMENT—ACCOUNTING 


Methods of Reorganization.—Reorganizations by agreement 
are of two kinds. The first is a mere readjustment of the rights of 
the various parties interested, usually effected by the stockholders 
with the co-operation of the bondholders or other creditors, without 
forming a new corporation. The problems given in this chapter 
relate to such readjustments. 

The second involves the formation of a new corporation and 
the voluntary sale of all the property of the old corporation to it in 
return for its stocks and bonds. The accounting problems connected 
with this method of reorganization are essentially similar to those 
of combination by merger or consolidation which have already been 
discussed.+ 

Both of these methods are called reorganizations by agreement, 
in contradistinction to the involuntary reorganizations discussed in the 
preceding chapter in which the property of the involved corporation 
is sold under foreclosure proceedings. 

When the property of a corporation is sold under foreclosure 
proceedings, the entity of the corporation does not pass. Whatever 
organization is effected by the purchasers to operate the plant, prop- 
erty, or business taken over, is practically a new organization free 
from all claim or liability of the old corporation, unless expressly 
assumed. The accounting problems relating to it are, therefore, 
similar to the problems invoived in opening the records of a new 
corporation. 

Reorganization following a receivership but without sale of the 
company’s property is discussed in the following chapter. 


Reorganization by Reduction of Stock.—A reorganization by 
agreement may involve some readjustment of the amount of the 
stock and bonds of the reorganized company. A reduction of capital 
stock is not as simple as an increase, because in reducing stock the 


1In Ch, 118, “Combination by Merger or Consolidation—Accounting.”’ 
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rights of creditors must be considered, and the surrender of out- 
standing stock and the issuance of a less number of shares involve 
some cancellation and reissue of stock to existing stockholders. As 
an illustration of the procedure and book records required for reduc- 
ing the capital stock of a corporation, the following example is 
given: 

The Harkness Automobile Company, whose statement is given 
below, was formed by the merger of several automobile concerns. 
At the time of the combination, good-will was placed at $1,000,000 
and surplus at $340,000. Since then regular dividends of 7% on 
preferred and 5% on common stock have been paid, excepting the 
one recently declared and shown among the liabilities. An audit of 
the books made for the year ending June 30, 1926, showed that 
obsolete properties, doubtful accounts, and investments to the amount 
of approximately $1,000,000 would have to be written off. The fol- 
lowing balance sheet was submitted by the accountants with the rec- 
ommendation that the good-will be reduced to a conservative 
valuation : 


HARKNESS AUTOMOBILE COMPANY AND BRANCHES 
BALANCE SHEET, JUNE 30, 1926 
(Before reduction of capital) 


Assets Liabilities and Capital 


Cost of Properties and 


Capital Stock: 


Equipment, including Preferred ee Seees. 03. 6 oe. $ 1,000,000 
Good= Will aera scores poe $ 4,500,000 Comumonienes ue ore 3,000 , 000 
Securities Owned......... 1,300,000 | Bonds Outstanding........ 2,500,000 
Sinking Fund Deposit..... 220,000 | Short-Term Notes........ 500,000 
Gashseed. wha. Aer Tie 235,000 | Accounts Payable......... I,525,900 
Accounts Receivable...... ier 72,300ulL NotesePayable i). cee. e- 490,000 
Notes Receivable. ........ I 4370 ,0002) ACemied Items. .asG-Meca.: 31,200 
Material, Supplies and Fin- Bond Interest, payable July 
ished Parts eyo aesae 981,600 THEO 2 Ofegeay samen Cee eet ole Pave 62,500 
Contract Work in Course of Dividend Declared and Un- 
Construction”... 5s): 476, 300 | OF lecenrnpaty bol tiaate enero 120,000 
_ Accrued and Prepaid Items 58,400 | Sundry Operating Reserves 189 , 000 
Indorsement on Notes Dis- 
COURLEUS tent sen. epee: 850,000 
SULPIUS an enter an eee 45,000 
Total Liabilities and Capi- 
BOAR ASSCUSmIan mien csr: GiTomsTs OOO se tal, heat. en $10, 313- 600 
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The stockholders have decided to write off the entire $1,000,000 
of good-will and to add $500,000 to the surplus by a reduction of 
the capital stock. The common stock, therefore, now consisting 
of 30,000 shares of the par value of $3,000,000, is to be reduced to 
15,000 shares of the par value of $1,500,000, while the cumulative 
preferred stock is to remain as before, and $500,000 is to be added 
to the Surplus account. 


Entries for Reduction of Stock—As the new common stock 
certificates when issued will be for one-half the number of shares 
cancelled, so that each holder thereof will own 50% of his former 
holdings, each stockholder’s account in the stock ledger should be 
debited with the number of shares cancelled and new certificates of 
stock be issued for the balance, the old ones being taken up. Another 
plan is to debit each account for the entire number of former shares 
in order to close the account, after which the account is credited with 
the actual number of new shares issued. 

The only entry required to be made in the general ledger is one 
to adjust the Capital Stock, Surplus, and Good-Will accounts as 
follows: 


CapitaliStock—Commoni. iste w a «ae etree terete crs ie $1, 500,000 
To Good-Will (or Plant)tigs 36 Aaa eae) $1,000, 000 
Surpligss wtesastecontrs ores coer ee 500,000 


To record the requirements of a charter amendment 

granted this day, reducing the number of shares of 

common stock from 30,000 to 15,000 of the par value of 

$1,500,000. 

This entry also cancels the entire Good-Will account and creates 
an additional surplus of $500,000. 

Other methods of stating the journal entry might be used, keep- 
ing in mind that accounts should be given such titles as will readily 
identify their functions. 


‘Status after Reorganization—The reduction in the par value 
of the common stock held by each stockholder does not mean, how- 
ever, that the company’s actual net worth is less than under the 
former arrangement, nor that the holder or stock has lost anything 
-by the charter amendment. His shares, the book value of which 
was formerly below par, are now considerably above par. The net 
worth of the company (capital and surplus) is now $3,045,000, so 
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that each of the 15,000 shares of common stock has a book value 
of $136.33 per share, composed entirely of tangible assets. The 
book value of the preferred stock remains as before at $100 per 
share. | 

This company, like many others, has overvalued its properties 
and has issued its capital stock on the strength of such valuation. 
The properties and good-will are listed at “‘cost,”’ that is, after allow- 
ing for depreciation; but this only indicates the value placed upon 
them at the time of purchase, measured in shares of the purchasing 
company, which evidently was too high. Stock, like water, must find 
its level sooner or later. 

Assuming that the good-will of $1,000,000 was largely fictitious, 
it is apparent that the real value of the original stock, common and 
preferred, was only $3,000,000; if the good-will was represented by 
common stock, then the apparent or book value of the common stock 
will be reduced by one-third, or to $66.67 per share. By reducing 
the capital stock to $2,500,000, the good-will is eliminated and $500,- 
ooo added to the Surplus account, with the result that the actual 
capital and surplus is then $3,045,000, and the book value of the 
common stock averages slightly over $136 per share. 

The relative value of preferred and common stock must of course 
depend upon the status of the preferred; if the latter is,.as assumed, 
entitled to only its par value, $1,000,000 on liquidation, it is obvious 
that the 15,000 shares of common stock must be worth $2,045,000, 
or, as stated, about $136 per share, and the preferred slightly above 
par in harmony with its annual earnings. It will be seen that the 
stock reduction and elimination of good-will do not either reduce or 
enhance the financial stability of the company upon which its credit 
is based, save as it may be affected by the transfer of $500,000 from 
“stated capital” where it is not available for dividends to surplus, 
where, presumably, it is so available. On the other hand, the status 
of the preferred and common stockholders remain the same as 
to proprietorship and participation in profits. The preferred stock 
will, if business permits, pay its 7% dividend or $70,000 per year, 
while the remaining profits will be available for the common stock 
dividend. 


CHAPTER 122 


RECEIVERSHIP WITHOUT SALE—ACCOUNTING 
FOR RECEIVERSHIP 


The Receiver’s Accounts.—A receiver is a fiduciary and as 
such is required to keep careful record of his transactions and to 
render frequent accounts during his receivership. There is no pre- 
scribed form for the keeping of a receiver’s accounts. The accountant 
may use his own judgment in outlining the books to be used and 
the manner of keeping them. The availability of data pertaining to 
the trust is the main consideration, however, and should be so re- 
garded in planning the records. No matter what method of account- 
keeping is used, the receiver is required to state the assets and 
liabilities of the company at the beginning and termination of his 
receivership, as well as the various intervening transactions. These 
statements to the court become public records and are available for 
general inspection. 

The receivership forms and procedure which follow are in ac- 
cordance with good accounting practice, but changes will be necessary 
for acceptange in some states. In New York State, for example, the 
form of account required by the courts differs from the one shown, 
requiring first a summary of the entire matter, while full particulars 
are contained in supporting schedules, designated A, B, C, ete. In 
every case it is of course required that the matter shall be set 
forth logically and clearly. In many states there are no specific 
requirements regarding the form in which the accounts of receivers 
shall be rendered, the only insistence being that they shall be true 
and readily intelligible. Generally speaking, it may be said that 
the reports of receivers are primarily reports of the handling of cash, 
its receipt and its disbursement. 


The Company’s Accounts during Receivership.—The general 
books of an embarrassed company may be adjusted to meet the new 
condition of affairs, but in most cases they are continued as usual 
until it is known what is to become of the company. If they are 
to be kept in harmony with the accounts of the receiver, adjusting 


1090 


Ch. 122] RECEIVERSHIP—ACCOUNTING IOQT 


entries may be made, one of which would charge the receiver with 
the assets taken over by him.t. The debit balance to the receiver’s 
account will stand until the end of the receivership. 

Upon termination of the receivership, when the assets and lia- 
bilities as then existing are turned back to the company, assuming 
that business is to be continued, entries must be made debiting the 
asset accounts and crediting the receiver with what he turns back. 
The receiver’s balance will at that time be either greater or less than 
the amount originally shown, and the difference must then be carried 
to Surplus. This difference will be the result of profit or loss during 
the receivership. 

If the capital has undergone certain changes, which is usually 
the case, suitable adjusting entries must be made to bring it into 
harmony with present conditions as reflected in the receiver’s final 
official report. 


Statement of Affairs——As soon as the receiver is appointed, he 
is required to make an inventory and appraisement of the estate, and 
prepare a statement showing the exact condition of the insolvent 
corporation. This is known as a “statement of affairs,’ and is made 
in the simplest way possible for the convenience of both court and 
creditors. With the statement of affairs is frequently presented a 
“deficiency statement,” * showing the company’s capital impairment 
and how the deficit came about. 

A statement of affairs is somewhat similar to a balance sheet. 
It is prepared .from the books, schedules, creditors’ claims, etc., and 
contains on one side all liabilities, distinguishing between those which 
are unsecured, partially secured, or fully secured. Contingent lia- 
bilities should also be shown among the liabilities. 

On the other side, the assets of the concern are shown at their 
nominal or book value, and also at the value which they are ex- 
pected to realize. Any assets which have been given or pledged as 
security for creditors’ claims are separated from those which are 
available for distribution among the unsecured creditors. The dif- 
ference between the two sides of the statement shows either the 
nominal net surplus or net deficiency. 

The receiver, or his accountant, prepares the statement of affairs 


1See “Adjustment of Company’s Books on Appointment of Receiver,” in Chip-t23 ver 
2The form of a statement of affairs is shown later in the present chapter, also in 
Chs. 124 and 125; for form of deficiency statement, see Ch. 125. 
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from information gleaned from the various sources open to him, 
and submits it, together with the complementary deficiency state- 
ment, to the meeting of creditors. He submits also his inventory 
and appraisement to the court for record. It is apparent that the 
receiver should either be an accountant himself, or should engage 
the services of an accountant for the determination of the company’s 
condition and for compiling the many various details that will be 
found necessary in preparing his statements. 


Illustration of Statement of Affairs.*—To illustrate receiver- 
ship records and accounts, let us assume that the Excelsior Harvester 
Company, unable to meet its obligations, was placed in the hands 
of a receiver on July 1, 1926. A statement of affairs prepared 
for it is given below. 


STATEMENT OF EXCELSIOR HARVESTER COMPANY 
At beginning of Receivership, July 1, 1926 


Book Appraised 
Assets Rade 
Value Value 
Real Estate; Plant 6tc. snaniesaiy cera oe $12,136,500 
Less: Reserve for Depreciation........... 897,510 
$11, 238,990 
Less: First Mortgage Bonds. $6,500,000 
Reducedby: Cashand Bonds 
in hands of Trustee...... 2,296,200 4,203,800 
COMPanyso IGGUILY’. emis wee ae tener ene ete $ 7,035,190 $ 6,435,190 
Investments in Affiliated Companies. .... $ 4,500,000 
Less: Collateral Trust Bonds Secured 
therebyle win soe lh d 4,000, 000 
COMpany SLUILY. src agi derby op ate care ae SOC O00. ete sae 
WMerchanuisesinventoryers cee anes tte. ince cee 2,178,960 2,100,000 
WNECOUNTS IRECELVADIC. Go macchee ters ciate: tren che ene toe 3,245,140 3, 200,000 
Notes Receivable *....... RI IEE! rates Me 2,862,100 2,440,100 
Gash on/Hand andiim Banks 191844 O87. 1) Be oe 075,850 945,850 
ANON ACERS Ee ORE Y pale eer we oe $16,797,240 $15,121,140 


* Notes under discount at bank, $400,000 additional. 


8 Other examples will be found in Chs. 124 and 125, 
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Liabilities Book Appraised 
Value Value 

RankeloanssUNSecuned \ cm wee eo ee ae oe $ 500,000 $ 500,000 

Notes, bayablesanen .crastouau tage. Hcl’ ls RQetiets I,490, 500 I,490, 500 

PS CCOMIESR EA Vals lela Bie area helac pinks Tacs ty net Taicer 2,375,040 2,375,640 

cried CHAT CS. . pte sh tet iia! PPR ht endl adil by ab cis 328, 250 328, 250 

Liability on Notes under Discount (estimated)........  ......... 60, 000 

Total Unsecured Liabilities...........0....... $ 4,694,390 $ 4,754,390 
Surplusis..). 5 DU. PROVO RE. AUR OUI: 2,102,850 
Capital Stock—Preferred 7% Cumulative............. 5,000, 000 
Capital Stock——-Commonscccee a: codecs ct orn eees eels eos 5,000, 000 

Balance—Excess of Assets over Liabilities, being the Net 
Wiorthofithe/Comonation iy. 2¢ Povey ky. ecole! xs. attit 10, 366,750 
Do talUhaaner ements tonne Fs Ga a tt 4, $16,797,240 $15,121,140 


It will be noted that equities only are shown in the statement 
of appraisal, all secured liabilities being deducted from the assets 
pledged or mortgaged. Bonds and cash held by the trustee are de- 
ducted from the corresponding liability, and that net liability from 
the value of the mortgaged asset. In the same way the collateral 
trust bonds are deducted from the value of the pledged securities. 


Result of Receiver’s Appraisal.—Upon his appointment, July 
I, 1926, the receiver made an appraisement and statement of the 
company’s affairs and filed his inventory with the court. It revealed 
the following conditions, all of which are included in the above 


statement : 


1. That the real estate and plant valuation should be reduced 


$600,000. 
2. That the investments had declined $500,000 below the book 


value stated. 
3. That the merchandise inventory should be reduced to 


$2,100,000. 
4. That the accounts receivable would probably realize $3,200,- 


ooo. 
5. That notes receivable were doubtful to the extent of $422,- 


000. 
6. That $60,000 of the notes under discount were likely to be 


dishonored. 


1094 CORPORATION PROCEDURE eh ae2e 


7. That $30,000 for dishonored notes of a customer had been 
charged to the company’s account by the bank. 


The Receiver’s Activities—The receivership was terminated 
December 31, 1926, when the business was returned to the company. 
The receiver’s statement at the date of his withdrawal, after a tenure 
of six months, is shown herewith. It contains the adjustments sug- 
gested in his statement to the court, in addition to the following 
transactions carried out during his incumbency: : 


I. $1,200,000 of 6% receiver’s certificates were issued, due in 
four months, dated August 1, and sold at 98. 

2. Building extensions previously commenced were, by order 
of the court, completed at a cost of $500,000. 

3. The factory was kept running at a considerable reduction 
in capacity. 

4. Goods were sold from stock for cash at the best prices ob- 
tainable, bringing in $287,680. 

5. $1,724,440 of the accounts receivable were collected. 

6. There was collected also $1,050,880 of the notes receivable, 
of which $75,000 applied to notes written off as doubtful. 

7. Accrued charges were paid for taxes and labor of $81,100. 

8. Material for use in factory amounting to $268,200 was 
purchased for cash, 

g. Various expenses paid in cash amounted to $76,500, legal 
fees $22,500, and the amount drawn by the receiver under 
authority of the court, $10,000. 


Accounting Procedure——Occasionally the receiver chooses to 
use the books of the company as the means of recording his own 
operations, as illustrated in a following chapter,* but this is not con- 
sidered the best practice. The receiver’s records should be inde- 
pendent, although frequently when he retains the accounting staff 
of the company it is found simplest to keep the receiver’s records in 
the loose-leaf binders which have been used by the company. This 
does not at all interfere with their being independent records. 

As a general thing the books of the receiver as he opens them 
do not show the liabilities of the company until proper proofs of 
claim have been filed with the receiver and have been allowed by 


4Ch, 124, ‘‘Receivership and Sale—Accounting.”’ 
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him. The inventory upon which the receiver’s accounts begin is 
an inventory of assets only. Debts appear only through their pay- 
ment or their allowance by the receiver in case he wishes to show 
on the books the claims which he has allowed. 


Receiver’s Entries on Taking Charge.—The appraisal and 
audit of July 1, 1926, made by the receiver shows a reduction of 
$1,676,100 in the value of the assets below the figures at which they 
have been carried on the books. This amount is made up of the 
following reductions in value: 


Realgbstaterandsb lant. os stgacpe cats gene ccee cs $ 600,000 
EM COCIMETILES eect es mtctscs chert Crag coueherte ast ole aicie aoe § 500, 000 
Merchnndisemamratee ay, 2s. ele. 997. 78,960 
IACCOUTE SH COCKER DAC Fs ycarie stycy aoe arian ieyecul okies 45,140 
INGLES INGCEI ADC: Saccis s Stelsvavycjamieiepoioisiayhe sueieuess tes 422,000 
Casihin@icdmkoncenmerns tt seer ace mttaer ante ote eee 30,000 

$1,676,100 


The receiver opens his separate books by making in his journal 
an entry setting up these assets at the appraised value. In order, 
however, that notes and accounts receivable appraised at nothing 
or at less than their par may not be lost sight of, the entire previous 
book value of such items is entered, and an “Allowance for Doubtful 
Receivables” account is set up for the difference. By this method 
the subsidiary ledgers will show all the receivables and continued 
efforts will be made to collect them. The failure to realize upon 
those which were considered bad will not, however, reflect upon the 
receiver inasmuch as he took them over at less than par. The dis- 
honored note which had been deposited by the company before the 
receiver took charge is likewise entered as a receivable, and included 
in the amount of the reserve. 

The deposits of cash and securities with the trustee of the 
sinking fund and the securities for the collateral trust bonds are 
omitted from the assets with which the receiver charges himself, 
as they have gone out of the control of the company and are in 
the hands of the trustees for specific purposes. 

As an offset to the value of all the assets taken over by the 
receiver, he credits Excelsior Harvester Company with the appraised 
value of these assets. 

The receiver’s opening entry is as follows: 
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RealiEstate,-Plantnete: ei yao! « ate ~ FR ee eTEe. $6,435,100 
Merchandise Imventonys.ctuts <p ysnsneusss aanbadei oe saber -t 2,100,000 
ACCOUNTS, RECELVADILC cla trivalent «formant gerne ean hares 3,245,140 
Notes?Récervable Xt 3 Feel. bt, LANA PE NY, 2,892,100 
Cash on Hand and-in Banks }4c¢ete an onl. fost er = 945,850 
To Allowance for Doubtful Receivables.......... $ 497,140 
Receiver’s, Capital Accownt . son. safeeF% « pepe: cures 15,121,140 


To record appraised values of assets and liabilities of 
the Excelsior Harvester Company, in receivership, 
taken over this day by decree of the Court. 


Entry of Receiver’s Transactions.—The receiver then opens 
such nominal accounts for Sales, etc., as are necessary to record the 
transactions which occur during his incumbency of the office. In 
order to make the record as short as possible for purposes of the 
explanation, almost all expense items are lumped into one Expenses 
account. Sufficient accounts should of course be maintained on the 
books to provide a complete classification. 

The receiver must keep a strict record of all business activities in 
order that he may give a correct account of them to the court. Most 
of the entries will be made in the cash book, though certain of them 
will properly be contained in the journal. The result of the cash 
entries is summarized as follows: 


RECEIVER’S CasH ACCOUNT 
(Being a record of his transaction from July 1, 1926 
to December 31, 1926) 


Receipts Payments 
Balance Turned over to Re- Real Estate Operations. .... $ 500,000 
COMVET itl Sh <3 eee! os $ 945,850 | Accrued Charges........... 81,100 
Receiver’s Certificates...... 1,176,000 | Merchandise Purchases... .. 268, 200 
Merchandise Sales......... 287,680 | Expensesizaw. sells. had: datanc 76, 500 
Accounts Receivable....... 1,724,440 | Legal Expenses»... 2.:..... 22,500 
Notes Receivable.......... 975,880 | Salary of Receiver......... 10,000 
Notes Receivable (Doubtful) 75,000 | Receiver’s Certificates Paid. 1,200,000 
Interest on above.......... 24,000 
Balance of Cash on Hand... | 3,002,550 
$5,184, 850 $5,184,850 


In addition to the cash entries summarized above, the receiver 
has regularly made journal entries which may be condensed into 
the following: 
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Receiver’s Capital Account. $4,754 
Od, A AUR, 205.30 $4,754,390 
Lo Slams Allgwed: td. Sani: acltsaaericn ort. conte aa 


Recording claims properly presented to receiver and 
regularly allowed. 


Merchandise Inventory... .00.)0)620.<. CAS BLA CEY Ee $ 50,000 
Costonoales: ha eee eee ety et no ri tee pe 218, 200 


Bringing Merchandise Inventory account to proper figure 
and charging balance of purchases into Cost of Sales. 


Allowance for Doubtful Notes and Accounts Receivable... $ 7 5,000 
To Recoveries on Doubtful Notes and Accounts Re- 
Celva Die emp anr sae ee Ria tn ets ts 8 See a 
Charging against reserve amount collected on doubtful 
MOLSON ee OAH eI YOR HIS ete se 
Since a reorganization of the company is expected to 
under a reorganization committee, the receiver has not 
settlement disbursements beyond certain preferred claims 
the opening statement of affairs as accrued charges. 


Summary of Receiver’s Transactions.—When all 
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$4,754,390 


$ 268,200 


$ 75,000 


take place 
made any 
shown on 


the above 


transactions have been posted to the ledger, the trial balance of the 
teceiver’s books before closing on December 31, 1926, is as follows: 


TRIAL BALANCE, DECEMBER 31, 1926 


Dr. 

ealeista ve mblantsleClCaney tam oe ictus Aedeckos ances $ 6,935,190 
INVerciamalseol Vie ntOnyaaaenwcrt tts ase ee sus 8 sugasaacs ar -liel) ory 4 2,150,000 
INCCOUDES? RECELVADILED tern tine eee ioe ete es saat I, 520,700 
INOLeSNeeelVableheme. ters. tritetontas seville sige ladle Jake 1,841,220 
Cash onvizandrand! In Banks. ser. sa ns cas aaa ls 3,002,550 
Allowance for Doubtful Notes and Accounts Receivable. . 

RereiversiGapitaleAccoUntiiihe ss. once. oo shee es 

Glaimsr Allowed atte. qustesentit tt de steiatio. ety. be 

Discount on Receiver’s Certificates... ...............4. 24,000 
(CoBb CLS Sse ae eee hn 5 TR Rai ec Peace eer 218, 200 
IDSDETISESY. Rese Meh erhanehentrcumenrite els Siwahs tee tate blse ek ess 76,500 
Salamyos deceivenanetn tiie bitty - bet Petes - 10,000 
Ibe Seale Sreokentstath ots doo) ae poo opdn amis mere oee ¢ 22,500 
Imterest on Receiver s Certilicates...... Aes csewe eres see 24,000 


IMierclatidisel salesrbeak me rereot eit fable wrteiont. SA ee 
Recoveries on Doubtful Notes and Accounts Receivable. . 


$15,824, 860 


Cr. 


$ 422,140 
10, 366,750 
4,673,290 


287,680 
75,000 


$15,824, 860 


Receiver’s Closing Entries.—At the termination of his ac- 
tivities and before the reorganization takes place, the receiver closes 


a 
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his ledger to determine the status of the receivership. Below are 
given the various entries to close the profit and loss accounts. 


Merchandise'Sales ac... 25,-5 > fetes ae cine ree ee le $ 287,680 


Closing merchandising accounts and showing gross 
profit on sales. 


Recoveries on Doubtful Notes and Accounts Receivable.. $ 75,000 
To: Profiteamnidal oss’... aitewtadesS? eareene tena ae 


Closing former account to show gain on realization over 
appraised value of assets. 


Profit and. LgsS iesaeome tee? «cit Bt taseindtee ser ate $. 157,000 


To Discount on Receiver’s Certificates 
EXpensessc eee &, SCD FT. TAO 
Salary of Receiver 
eral SW xen seis ie ie Sh ke ne 
Interest on Receiver’s Certificates 


Closing expense accounts. 


Receiver’s\ Capital Account.20RU 262 et J... & Jove $ 12,520 
LO Profit an deOsse AA... reayeetm bcmiee ta ere 


Charging the net loss of period against the value taken 
over by the receiver. 
Allowance for Doubtful Notes and Accounts Receivable.. $ 422,140 
Glaims Allowed ssw. e oe sens ott veer iec ae COE OE eee 4,673,290 
Recetver’s: Capital"A ceoun te: way aacetta aera 10, 354, 230 
TowReal Mstate Plant setc.s.0§ & ccs ceer eet ae 
Merchandise Inventory 
Accounts Receivable 


Closing the books of the receiver and showing the 
assets and liabilities turned back to Excelsior Har- 
vester Company. 


$218, 200 
69,480 


$ 75,000 


$ 24,000 
76, 500 
I0,000 
22,500 
24,000 


$12,520 


$6,935,190 
2,150,000 
I, 520,700 
1,841,220 
3,002,550 


CHAPTER 123 
RECEIVERSHIP WITHOUT SALE—FINAL ACCOUNTING 


Receiver’s Statement to the Court.—The receiver may present 
to the court only one account or statement, known as the “first and. 
final account,” or he may present several. An auditor is usually ap- 
pointed by the court to audit, examine, vouch, and pass upon the re- 
ceiver’s accounts in detail and to report to the court before 
distributions are made, or dividends paid to creditors. The auditor 
causes an advertisement to be placed in the papers, giving notice 
that he will sit on a certain date to receive claims and hear com- 
plaints on the audited statement. The hearing may even be adjourned 
one or more times. The auditor generally makes up a statement 
of his own from that presented by the receiver, though it is usually 
briefer and may even be only a summary of the receiver’s transac- 
tions. It recites in brief, as a rule, the activities of the receiver as 
an introduction to the audited statement, all of which is later filed 
with the court, to be kept as a permanent record. 

The following is usually a satisfactory form for the general 
statement of account rendered by the receiver, but it should be re- 
membered that some of the states have specific forms established by 
statute which are required to be filled out. Persons dealing with 
particular judges in matters having to do with several receiverships 
learn, too, that some one form is more satisfactory to a certain judge 
than is another, and that the friendly consideration of the court can 
best be secured by submitting the report in the form most intelligible 
to and best liked by that. judge. 

This general statement must be supported by exhibits and sched- 
ules, among which will usually be found a balance sheet, a state- 
ment of profit and loss from operations (in this case trading), a sum- 
mary of the cash account, and lists of claims allowed but not paid 
and of claims allowed and paid. Satisfactory forms for the more 
important of these are presented in the following sections and in 
the next chapter. 
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First AND FINAL ACCOUNT OF THE RECEIVER FOR 
EXCELSIOR HARVESTER COMPANY 
December 31, 1926 


Debits 
THE RECEIVER CHARGES HIMSELF AS FOLLOWS: 


Inventory and Appraisement of Assets taken over July 1, 


1920: 
Equity in Real Estate, Plant, etc. .......-52:+5--- $6,435,190 
Equity in Investments of Subsidiary Companies...... (none) 
Mierchandise'Inventory.!... SKIT. .O).. GIRS. ATI 2,100,000 
Ancounts) Receivable fia.5. a4: iojaee wharslnesi bys mee = 3, 200,000 
NoteswRecetva ble wxa. Meynniarays cape ie ie mei eae sicce cle 2,440,100 
Cash Onmelandsand Ia! Danks nc ages setters cece ieee 945,850 


‘Total Assets ,taken overnisaad-asil’- «- searmadne 


Additions to Capital: 
For Outlay Increasing Value of Real Estate and Prop- 


GTHIES. este oie ae eee re ln ere ee $ 500,000 
Increase in Cash, per Cash Account................. $2,056,700 
Increase in Value of Merchandise................... 50,000 


PT Ota Increase: IMsASSCTS io eee ie ee Rr SB or) eT 


‘otal Debits, SAGE CMAPS RET. 48 | Nee. ah Set 


Credits 


THE RECEIVER CREDITS HIMSELF AS FoLLows: 
Claims Allowed and Not Paid, as per schedule.......... $4,673,290 
Assets Realized and Collected as Follows: 

Accounts Receivable Collected.......... $1,724,440 

Notes Receivable Collected............. 975,880 
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$15,121,140 


2,606,700 


$17,727,840 


71373,610 


$10, 354, 230 


Statement of Affairs at Termination of Receivership.—As a 
result of all his transactions, the receiver’s balance sheet at the time 
of the closing of the receivership will appear as shown upon the fol 


lowing page. 
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FINANCIAL STATEMENT OF RECEIVER FOR 
EXCELSIOR HARVESTER COMPANY 
At Termination of Receivership Jurisdiction, 
December 31, 1926 


Assets 
lRealuustate: Dlanteetcurec netics hice a. rene $12,036,500 
Less: Reserve for Depreciation) 27.200. 2. 22.0098. 22 897,510 
$11,138,990 
Less: Virst Mortgage Bonds.............-- $6 , 500, 000 
Reduced by: Cash and Bonds in hands of 
IHU hy) OT ee ree 2,296,200 4,203,800 
RECEIVE TaSet CULL yar ne ican tL int tp k otis. aoe ed eee om $ 6,935,190 
Investments of Affiliated Companies.................. $ 4,000,000 
Less: Collateral Trust Bonds Secured thereby.......... 4,000,000 
IRNCCEIVERSPLIG UL EV cr GH nat ca ctnctg st: Moaet Mia erent Utne a Perce (none) 
MVerchancisenl WVentOryeces: Sete eee eee ee eT nee mae, Oe 2,150,000 
Accounts Receivable.......... bs a Ok Ce RTL Ae Us Oka etss 1,475,500 
INofessReceiva ble maria ese ibis Bio ks Rl ee a pt gk 1,464,220 
Washron andes nce ne oaMkse esas Hota cae Sidecars focaacece Sb. ule ete, faves 3,002,550 
Potalant, toa.enead .acdtsliew ook. food. avec. qian $15,027,520 
Liabilities . 
Banleoans! Unsecured}, 1010. 221. SUIOI2 IG $ 500,000 
Notes\ Payables yay. PE ae «oe eeaeretes certs I, 490,500 
PNGCOUMLSY LY ASMA att etter anes teh ara Neils ae 1aepaseserdiraese 2,375,040 
INGeriled! Chareest as te ea ities coe oo eteoreetiee a 247,150 
Claims on Notes under Discount..............+.----.- 60,000 
Totalkas bilities) prorated. fatale tle. OUR IIS Ies LORS. Os 4,673,290 
Receiver’s Capital Account, Excess of Assets over Liabilities... $10,354,230 


Other Exhibits and Schedules.—The statement of profit and 
loss and the lists of claims need not be given here, as they present 
no unusual difficulties. The summary of the cash account may be in 
the form given in the preceding chapter, or the opening balance and 
later receipts may be listed at the top of the page and the disburse- 
ments at the bottom, the total of the latter being subtracted from 
‘the total of the former to obtain the closing balance. 
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A schedule which is always wise to append is an analysis of 
the receiver’s capital account, i.e., his account with the company for 
which he is receiver. This acts in a way as a reconciliation of cer- 
tain supporting schedules with the balance sheet, and may be in 

the following form: 


ANALYSIS OF RECEIVER’S CAPITAL ACCOUNT 


Receiver’s Capital Account at beginning of receivership.............. $15,121,140 
‘Lossiirom Operations 1. cena oy et aeke eae ie ae a $ 12,520 
Claimsyallowedeteipsegetc sient Seiten eater iene lessee ten sieaters ns 4,754,390 
‘Lotalndeductionsiwe «vines Ae ee ee eee ee 4,766,910 
Receiver’s Capital Account at termination of receivership............ $10, 354, 230 


Adjustment of Company’s Books on Appointment of Re- 
ceiver.—The books of the embarrassed company are frequently left 
in the condition that prevailed when the receivership began. In that 
case no entries of any kind are made until the time of reorganization, 
when the abandoned accounts may be adjusted to the new conditions. 
Sometimes it may be thought advisable, however, to adjust the ac- 
counts at both the beginning and end of receivership jurisdiction. 
This is assumed to have been done with the books of the Excelsior 
Harvester Company. 

By referring to the appraisement, it will be seen that numerous 
adjustments of values were made. The losses sustained thereby 
should be charged to Surplus account in order to bring the ledger 
into agreement with the property valuations taken over by the 
receiver. 


Entries to Adjust Asset Values.—Shrinkages in asset values as 
shown by the appraisement are adjusted through the following entry 
on the books of the company : 


July 1, 1926 


Surplus, A eeut, Gap RiM BENE seeds 2 We ae a tae bf $x, 736, 100 
tho, Reali states Clan welCe mchiees a acme aetna ere $600, 000 
Trivebtinients 13/45 {24 Oe oP TEE POE ETL R 500, 000 
Merchandise) ete. ald. do cas cetesresee it 1. « .cti 78,960 
Accounts Receivablevti, tue tp ee tee eee 45,140 
NotessReceivables sac. eeatsiae opal Ck Oee Ee ae ok 422,000 
Cash? O18 RG 287.10. GOT ads. UF, Daley. ac 30,000 
Notes under, Discountiscf ante. dey banat cere a pe 60,000 


To adjust losses and shrinkage in assets, per appraisement 
cf receiver, 
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It will be seen that this adjustment reduces the surplus of the 
company from $2,102,850 1 to $366,750, which with the capital stock 
of $1,000,000 makes up the net worth of $1,366,750 shown in the 
appraisal. 

Closing entries should then be made, charging the receiver with 
the equity in the assets taken over, as follows: 


July 1, 1926 


RECEIVER. it. AAS See, Athet te AL Ae. iG, Pe $15,121,140 
TopReal states Plant vctcthve toc. see ade odes $6,435,190 
Merchandise Inventory. oan ...445 osserenc: 2,100,000 
Accounts Receivabléene sel oi). Faseaila ani 2: 3, 200,000 
NotestReceivable: & inv. Salle? Shae ale 2,440,100 
Cash oni Hand jand in sBanks inst bosololerctes ovens 945,850 


To record transfer of Company’s assets to the receiver, 
as per order of the Court. 


The receiver’s account in the company’s ledger now shows a debit 
balance of $15,121,140, corresponding with the amount of his account 
with the company in the receiver’s ledger. 

The company’s accounts after transferring the assets to the 
receiver appear as follows: 


TRIAL BALANCE, JULY 1, 1926 


RECOIL CE NL RRR Ay rp AO Mean Sed, pede occhers tvartca ier eves $15,121,140 
[RGAE State mielant welCe pancas cath ti) fc he oss yeuy abe niche Gad at SLO GLO 
Sinkine-Mund! Investments: . 1, 22 aise... L, 8 2,000,000 
Sinkinoulium dGashy saterncperetelorets aah onary 296, 200 
Investments in Afhliated Companies.................. 4,000, 000 
RRESOLY CuLOL eID CPLEClA LION a Nene a cnaeys srey<ge Sheiasslsy>“fo it $ 897,510 
First Mortgage Bonds Outstanding................... 6,500, coo 
Collateral Trust Bonds Outstanding..................- 4,000, 000 
Banke Boans  Umsecuneds eat Ara daltses,  cyearies ce 500, 000 
INAS AEE niles See, A drake Grete ee a ey ICN eT Ic ee A I,490, 500 
AeconuntsPayables SthiStae. ct. 00. SASS. eh be 2,375,040 
Neeried Gharees. nant att tn ease bly) Sipe clade Sil ey ere 328, 250 
Notes under Discount.............. era See 60,000 
@apitalmotoGkeedatelerredmn ste ihe. okie els pt atay 5,000, 000 
Chyaieall Sirorel——(Cloyrmenoral- 0 Qodn apn does a eroo Db eon onE 5 000,000 
SLU Garters eae Te cincleteienc Get nie wla(el’s « ieels.o sissielatens 366,750 


$26,518,650 $26,518,650 


Entry of Claims Approved by the Receiver.—Under the 
above plan the liabilities are not credited to the receiver on the 


1 As shown in statement of affairs in the preceding chapter. 


1104 CORPORATION PROCEDURE [Ch. 123 


company’s books. It is, however, usually thought advisable to credit 
him with them as he reports to the court that he has approved the 
claims, thus keeping the company’s account with the receiver in ac- 
cord with the receiver’s account with the company. Such an entry 
would be in the following form: 


Bank Loans: Unsectiredi=s a2. 32.2 eee tee eee $ 500,000 
Notes Payable was? Bootie cost tee ee eka oe 1,490, 500 
ACCOUDLS PAV Able sotest fers scuede aealey therein se seta tela 2,375,040 
Accrued Char sesh ts Bika tite nate cians c delet a aid, ars, he ae 328,250 
INotesiuimaden! Discountes.asa.<.os oer Gee a aero renee 60,000 
AP GRR ECELVED <a tens cata acco teeioh a Aaron $4,754,39¢ 


Crediting receiver with claims allowed by him and 

closing those accounts on the Company’s books. 

After the liabilities have been credited to the receiver’s account, 
entry will be made of claims paid by the receiver until the assets 
and liabilities are taken back on the company’s books. 


Entry of Receiver’s Profit or Loss.—lIn the case of railways 
and public utilities, there is good reason for keeping the company’s 
books continuously during the receivership regardless of the receiv- 
er’s records, since it is usually a foregone conclusion that, because 
of their necessary service to the community, they will continue opera- 
tions as usual, both during and subsequent to the receivership juris- 
diction, 

In such case, and in any case where the business is to be con: 
tinued, in order to preserve the completeness of the company’s own 
records, it is good practice to enter on the company’s books the profit 
or loss shown by each report approved by the court, so that following 
each such report the Receiver account on the company’s books will 
still equal the amount shown by the receiver’s account with the com- 
pany. This entry would be taken from his operating statement, and 
in the present instance would be as follows: 


Discount on Receiver’s Certificates. ::.5:..552...2.--200e0-.0% $ 24,000 
CostroF Sales soc. ced a eee noe cas saree ee 218, 200 
EEXPeHSeBiy. osc c cus ote ce ee a Pee RET eee PANES 76,500 
Salary Of Recel Ver, 2. c sc co ONE eee eee ae 10,000 
Regal Expenses tee seg rere ont, coe een eee he nee ee 22,500 
INTEREST Qn, Wecelvers Certiica tes. 5. etn ann meena ne 24,000 
To.;Merchandise Sales; 4... 2 eee ne ete $287,680 
Recoveries on Doubtful Receivables................ 75,000 
Receiver 


.otit. batters. dae aigeeens lice 12,520 
Recording operations of the receiver and crediting his account 
with the loss sustained. 
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Entries of this type would be allowed to accumulate on the books 
until such time as it seemed desirable to close the books, when the 
income and expense accounts so opened would be closed into Profit 
and Loss and that account into Surplus. 


Entry at Close of Receivership.—It is not ordinarily advisable 
for the company to take the assets back into its ledger accounts until 
the reorganization, if any, takes place. At that time the adjustments 
should of course be made in order to reopen the ledger in harmony 
with the reorganized conditions. If it is thought desirable, how- 
ever, to take the assets and liabilities as shown by the receiver’s final 
statement into the company’s ledger accounts, with the idea of making 
reorganization adjustments later, the journal entry would be: 


ReaiE state: Plamt Che iia Sibactanids = oie ables» ciaenie detec $7,832, 700 
IMPCTEMANGISEETIVEDLOLY atte ee cone she eos acre ee 2,150,000 
Accounts Receivablesd .4lia7. marke tecaces .orls. tee 1,475,500 
iINGtespRecelva ble ombrateivers s cleverness scsclecec lela save» Reel 1,464, 220 
MEAS Set ee UNI ot ss aehe gatas wale ne Liviah o.see a charset ate 3,002,550 

To! Bank Boans Unsecured.) 2022. 210 Fe $ 500,000 

Notes Pavaliien. 4a%q cct-y-mrericeaave- aehbeis: I,490,500 

ACCOUNTS ay ables cap aae sie crises ck cle eters ae 2,375,640 

INCCTUER @ DET RES tte. catheter rete 247,150 

Reserve for; Depreciations: } .tecd). Hens .wirlt. 897,510 

Notestmder, iscountss poe. ocr asec 60,000 

TRECEIVEE FMA ceicicielc avs theresa neoeisysces ae eee 10,354, 230 


To record:existing assets and liabilities on books of the 
Company on termination of receivership (preceding the 
reorganization adjustments). 


The Surplus account now shows a credit balance of $354,230, 
thus indicating a heavy shrinkage as a result of the receivership and 
its resulting destruction of values. After the reorganization takes 
place, these ledger accounts will of course be readjusted to harmonize 
with the new conditions. 


CHAPTER 124 
RECEIVERSHIP AND SALE—ACCOUNTING 


Introductory.—Reorganization following the appointment of a 
receiver and the necessary accounting procedure have been set forth 
in the preceding chapter. If, as may happen,-a reorganization can- 
not be effected, it becomes the duty of the receiver to sell sufficient 
of the property to pay, first, the expenses of the receivership and 
sale, and second, the creditors of the corporation. He is not required 
to sell all the assets if the sale of only a part will place the corporation 
in a solvent condition. If he does not sell all the assets, the remainder 
will revert to the corporation, or if any cash remains from the pro- 
ceeds of those he does sell, the corporation will be entitled to this 
remaining cash. 

In the example which is presented the same general principles 
which were set forth in the preceding chapter will of course apply, 
but in order to present another method of handling the transactions 
it will be assumed in this case that the receiver makes his entries 
on the books of the bankrupt company instead of opening a new set. 


Statement of Affairs—The Willis Grocery Company was placed 
in the hands of a receiver on April 1, 1927, at the request of creditors. 
William Hart was appointed receiver with full authority to continue 
the business under court supervision and to conserve the company’s 
property, in the hope of effecting a favorable settlement with the 
creditors. The statement of affairs prepared by the receiver is shown 
on the following page. 


Receiver’s Entries on Taking Charge.—The receiver plans in 
this case to record his operations on the books of account used 
previously by the Willis Grocery Company. Under these conditions 
his official transactions are entered up as the same transactions would 
be in any ordinary business. The adjusting entries to harmonize the 
balances in the accounts with the revised statement of conditions are 
given below. The plan followed in this instance might not apply in 
every case, but it is simple and can be readily understood. It will be 
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STATEMENT OF AFFAIRS 
WILLIS GROCERY COMPANY 
Wii11aM Hart, RECEIVER 
April 1, 1927 
Appraised Shrink- 
Book Values Values age 
Assets 
Buildings and Properties.............. $50,000 
DesscmNiortgagelatds. 2.15 daca gens 25,000 
COmMPANyand) [EGQUIEVE Mong ae won tpausy ets force $ 25,000 $ 18,800 $ 6,200 
SECOLCE LGU PINE EA eae IC Coie co Vem cla hens I0,000 8,000 2,000 
(Dehinery EQuIpmMemtes, csecc0 fcc cscine « «505 cee 10,000 8,000 2,000 
vierchancdisGaee nt Semi tar etic e. a, bot Bae 75,600 65,600 10,000 
IRTOCUGC Meaney rack ae sk Bee Bheoung etineas ot os 11,850 9,850 2,000 
PN CCOMMESPRECELV A 16m iseriarstsieier a. enw ards asey serie) ce 85,410 81,140 4,270 
IN@tesmRecelvalole swe: gst y cus. sn, > < Aakinninenced Sic oot 12,500 10,700 1,800 
Bonds of Other Corporations, Pledged.... $25,000 
Bess} (Liability; theréon 3352's 55-3445 IO, 000 
Company’s ‘Equity Loe Soe eee atte ae oe 15,000 12,000 3,000 
CASITA. MR. BEL Se, og SR on cte 5,820 Gh O2OIA SF Aekes 
$251,180 $219,910 $31,270 
General 
Book Values Claims 
Liabilities 
Mortgage Note on Real Estate............0000. $ 25,000 
PD educted | Camby ae cies seit ole als eros sists e ous once 25000! acsin's .atyeite lidare: 
I ceseeava ple, SECULEC ar aisnie os ecieie's'sis vipiesic's ole $ 10,000 
IDyefetie eal Comte, . Slogan com CO OOO OO RCO Nor TO OOOM cross Lap yer cieys 
Notes Payable: Unsecured (22%, .2 0. cle see's sales > $ 15,000 $ 15,000 
Accountsebayallenactytcine se erty sfe 2 ores = sisla.e\sieyeze 91,460 91,460 
Cpsitiall Sie. oo on note ono compo ceeGmOnOR amr. $150,000 
Less IDELCtH ret laoeci aa mehh Gat cat iors eros 5,280 
VEL SVVOLEDE NE atenetie eer At nee sic.a¥t suse e's s,s.006 144,720 113,450 
$251,180 $219,910 
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noted that when the receiver continues to use the corporation’s books 
the liabilities all show from the first. 


April 1, 1927 


Surplus and Dene. Sint ss a tas khgte eA Se ed toe vis we ees $31,270 
To Merchandise, acter .cre otte ipree cise oho eh ciain te ee eee $10,000 
Produces, 2% bes octet Mode seek eben ol ecac cus oe eee 2,000 
Accounts’ Recétvable=. .gma,@e@-+.neces sens ur ucteer 4,270 
Notes) Receivables: S. aaaee WER tas able eared: terse 1,800 
Buildings ands Proper tiesa-mtarrrmet « st1-13 hehe. se false 6,200 
Stofe iq @ipment 4m 2. an. + vveieisss0.a.08b sla > enduassad On eE IS 2,000 
Telvery eq GMMON ts aio sistas Geriue ein gsitiriels eas 2,000 
Bondssof OthexrsGorporationss, ./5 20 vetee se ee nee ss 24 3,000 


To record the shrinkage in asset values as shown by appraisal, 
and to harmonize the balances in the accounts with the recéiver’s 
statement of affairs. 


The ledger now shows an impairment or deficit of $36,550. With 
an outstanding capital of $150,000, this leaves an equity of only 
$113,450. The Capital Stock and Surplus and Deficit accounts 
should not appear in the receiver’s ledger at all, and therefore are 
closed out by journal entry, leaving instead a credit balance of $113,- 
450 to Willis Grocery Company account. The required journal entry 
would be as follows: 


April 1, 1927 


Capital: Stocks +: ¢2psi.990889. 0.0 Wetsees ats baa4 428 see nee $150,000 
FLOLSUT PLUS and el) CHOI cay. fact ices ee terres meen ame ‘p 36,550 
Willis Grocery’Company..::..tacc:.s.sss0seeenes 113,450 


To close the Capital Stock and Surplus and Deficit accounts 
and to open Willis Grocery Company account to show: the 
recelver’s equity. 


Entries to Record Operation under Receivership.—The re- 
ceiver, after complying with all legal requirements, continued the 
business for five months in an effort to put the company on its feet, 
but without success. His transactions up to September 1 are shown 
below. At that date the receiver reported to the court his inability 
to make the business successful. 

The recording of the receiver’s activities would be made in the 
cash book and journal. The cash book entries are summarized in 
the Cash account given below and the closing journal entries follow: 
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RECEIVER’S CasH ACCOUNT 
April 1 to September 1, 1927 
Receipts Disbursements 
Balance taken over April 1, Merchandise Purchases....... $ 9,620 
1927.0 ieee eee $ 5,820 | Produce Purchases........... 13,II0 
Notes Receivable. ........... 5,500 | Payment of Wages........... 4,000 
Accounts Receivable......... 22,640 | Operating Expenses.......... 4,500 
Sales of Merchandise......... 53,750 | Expenses and Salary of Re- 
Salesiof Produce’. .0.ecnc0n 24, 800 CeLVer: sc 4h set eerie tae 1,500 
Lotalh.2hee ele ks Se $ 32,730 
Balance in Hands of Receiver 70,780 
$112,510 $112,510 
CLosinc JouRNAL ENTRIES 
- September 1, 1927 
ETOCUECEOGICS er E Meee Rr et AAS PS os eR tot ot $24, 800 
Merchandise Salesnn soe 508 ote ee Receecies grees fate 4 531750 
EoOperoduce Purchases aie, sk Lileks Det doer ee $20,460 
Merchandise Purchases... 2 wedsscsacce eh ee 53,220 
Prontgind I0ss.s2225 6:25 0ne $3 beaks hae k ease Tee See 4,870 
Recording gross profit on sales of produce and merchandise and 
reducing Purchases accounts to present inventory values. 
i Paap ane-tehata |) D@Seh ak sme okies ore ae eee Oe: Ce EEE care $10,000 
“toy. \WENESS Sock doeentay a Shs URGE ea te oak re ere fee $4, 000 
IDS TOTES b Se eT AGS ib No o DOOD Nel ee cere RE 4,500 
INECELVETSHTPMOXPENSES s-) 6c ekorers aie e cuore fontaine ere asics tae 1,500 
To close above accounts into Profit and Loss. 
Wallist(Grocery. Compamynnaamaar ly citi osc oe cacy «Sie pe se $ 5,130 
VORPTOUU ANC MsOSS renee. Cote cet Taare Bice eine stele oie $5,130 


To close Profit and Loss Account into Willis Grocery Company 


account. 


Receiver’s Statement before Sale.—The posting of the entries 
above furnishes the figures for the following statement as of Septem- 
ber I, 1927.. This statement of affairs, when presented to the court, 
would probably be supported by. schedules of the transactions of the 
receiver or the court might not wish these until the receiver was ready 


to render his final report. 
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STATEMENT OF AFFAIRS 
WILLIS GROCERY COMPANY 
WILLIAM HART, RECEIVER 

September 1, 1927 


Assets 

Buildings and Propertiessaseaeet saben + One ee ae eee eel $43, 800 

Less:, Mortgages hereomigee, saaemiee + other >< oie ciel 25,000 
Companys Equity s iit staves are he -.-ose eo - = ee eeeee $ 18,800 
Store; Equipment hase teas: o/c Sem EEE sp Beebe Leh oes 8,000 
Delivery, Equipment epee tr. os ob atre aciks ey taslac 26.6) ae eer ae ae 8,000 
Mercha ndiseewy ee (5 eee eee a Sie oitaleie RING shots neal Shee tarereeaere e 22,000 
PLOCUCE cease See Sh hess eb at vores EE bells, Ssh cpcpe er ella ea lcnclan els & 0s elapse 2,500 
ACCOUNTS, RECELV EDIE. ic cis aensgeavsscee msicie siete Reta eng SO te tac coe 58,500 
'NotesuReceiva bier sacar. Svat a oterdt aplalant va kt USER GRR es sPet-Pelseteyonc-atare eee g 5,200 

Bonds.of_Other) Corporations, Pledged< 2° - ).acaseeems--- +. +2. $22,000 

Messe) Liabilieyebnereom. erei- eae eee bidet tee sasietsecter torneo es 10,000 
Companys: BGQaityss a: s.ohte ie rede ee Nika eo ans ac 12,000 
Gas AP Se aate Meal ee aes See ene le eremate aaa biel s: 6c cee hee 79,780 
$214, 780 

Liabilities 

Mortgage: Note on Real. Estate. 2%. ........-+..+ smishidaeetl. os $25,000 
Desucted Contra seme cin Wer ac cioes Goro. tees iiss on See asi0oe" 6: . Seo 

Notes: Payable Secured: - ..2antnu «s-seb as eees cd ancina sie $10,000 
Deducted, Contra scree eicttseie a ticiten aie teneretetera sos. sic TO,000. ta See 
INOtesy Paya DICE UTISCCULEC., ce chine ould cxseletsis xchebeens cathC c iaiene oo suarensies Nereis $ 15,000 
PACCOUNES IDA VADIE siers.5 5 Pesteumreteivels ear aseun ue resrena ical a arebe diets aie er clothe ge ae te 91,400 
NeéteWorth. ities cts. ates takpaiel emir aiieties Tee MMOS oc cress 108, 320 


$214,780 


As the capital stock is $150,000 and the net worth but $108,320, 
the above statement shows a deficit of $41,680. In other words, 
the stockholders have $108,320 of their capital left. 


Sale by the Receiver.—The proposals for reorganization which 
have been made have not been acceptable to the unsecured creditors 
or to the stockholders, and the receiver has been unable to secure a 
satisfactory offer for the sale of the business as a going concern. 
On September 1, 1927, the court therefore orders him to dispose of 
the stock of merchandise on hand and discontinue the business. This 
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involves the collection of the receivables and the sale of a sufficient 
quantity of the other assets to cover the liabilities and the expenses 
of receivership. Any remaining assets could then be returned to the 
stockholders. | 

In this case, however, the stockholders did not desire to continue 
a losing business with impaired capital, and therefore decided to dis- 
solve the corporation, instructing the receiver to distribute the remain- 
ing assets direct to the stockholders. The court made its order to the 
same effect, and in accordance therewith the receiver conducted a 
special sale to dispose of the merchandise and produce, selling the 
latter below cost. He also secured purchasers for the fixed assets 
at various prices, and as he collected cash he proceeded to liquidate 
the liabilities. His most difficult task was the collection of the debts 
due the insolvent company, and the slowness with which these were 
realized upon made his task a long one. 


Profit and Loss on Realization Account.—In this illustration 
the profit and the loss on realization is carried to a “Profit and Loss 
on Realization” account, which is merely an ordinary Profit and 
Loss account used only for those profits and losses resulting from 
realization. As each asset is disposed of, the receiver debits Cash 
with the amount received, credits the asset account with the appraised 
value, and enters the difference to Profit and Loss on Realization as 
a debit if it is a loss, or as a credit if it is a profit. 

It is assumed that the receiver sells the store equipment, valued 
at $8,000, for $9,000. The entry for this is as follows: 


Ge StoreubiGnipiicn ty capa bo baal <tefsppaetinay -loeiaehe hes $8, 000 
Profitiand Iossjon Realization. . 1... -4.--.+5..+..- I, 000 
(Full explanation here.) 


The next entry records the compromising by the receiver of an 
account receivable of $320, which had been appraised at its face 
value. A dispute arose regarding the account, and the receiver agreed 
to accept $275 in full of the claim. The entry is: 


(Profit andulossion Realization eo bloc obec hey cee tor tacts eee 45 
4 Re) ING BOLE INGteaT ca: BESS NUE Boon cisho cl aisaeaigenta $320 
(Full explanation here.) 


The receiver is able to sell the real estate for $20,000 cash, the 
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purchaser assuming the mortgage. For this transaction he makes the 
entry: 


Cashis. cc ee Ra See ee ee ee ne oe eae $20,000 
Real Estate MortgagesNote® ic, prmiteteteted. tel Weise ats as ete siete 25,000 
Mo‘ Buildings:and Propertiesss ski siwsje. alt .1-Kewrerl- $43 , 800 
Profit and Loss.on Realization.;. 0. ¢.0.0%-00a> foi >-s I, 200 


Real estate sold for $20,000 cash to John Williams who assumes 

the mortgage liability. 

Liquidation of Liabilities——As the receiver has a large amount 
of cash he will probably be willing to make a partial payment on the 
liabilities. In doing this he must use care to pay the preferred claims 
first in the order of their preference. He must also be careful not to 
pay any creditor a larger percentage of the amount due him than he 
does another creditor of equal rank. The entries for the payments 
of “dividends,” as they are frequently called, to creditors will ap- 
pear in the cash book and will be credits to Cash and debits to the 
liability accounts. In the present instance, when the receiver has 
paid off all the liabilities, the total of the cash book entries, except 
for that secured by the mortgage on the real estate, will be equivalent 
to the following : 


Notes Payable Securedit. oct. s Mee tees. er trea aoe, $10, 000 
Notes "Payable! Unsecured si.oug. doees. ah. atilhado. foster 15,000 
ACCOUNTS, Ba Va DhC nit age fe iate ela epee a eas OAR Een, 91,460 
aL OO}. Gish =, tcat. 5 See ao, Gee Open te eRe eM repo n eC aye $116,460 


Expenses of Realization.—During the process of winding up 
the affairs of the company the receiver has had to incur certain ex- 
penses for selling, labor, advertising, etc. These may be charged to 
a Receivership Expense account, or to separate expense accounts, 
and the various cash book entries recording them would have in the 
aggregate the following effect : 

Receivership Expense wkeetia ats theriorici aati chon nos $5,000 
AO OLE Eat ieee eT eae Son me cane SEs - Sete i Pang $5,000 

In this statement of expenses the receiver has included only 
the nominal salary allowed him as a drawing account by the court 
upon his appointment. When he makes his report it is probable that 
he will be allowed additional compensation. The court will also 
determine the amount of the fee to be allowed the attorneys. 


Receiver’s Closing Entries.—At the time of rendering his final 
report the receiver has turned all the assets into cash and paid all 


—— 
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the liabilities and expenses of receivership. His trial balance at that 
time is assumed to be as follows: 


Debit Credit 


Cash asioi tierce ponerit seer: fee ceptian i! imwon orl bart. $110,320 

Receivershlp ti xpenceu ts aa Like ee sae ai ie 5,000 
SeEroutrandnlZossvon-iealizationuwna seers cee ee oe $ 7,000 

Willis ‘Grocery Company: \) .BReung unt. eeann sti. ate ed 108, 320 


$115,320 $115,320 


The amount of the credit to the Willis Grocery Company is still 
the net worth of that company as shown by the statement of affairs of 
September 1. 

When the receiver renders his report he will close the Receiver- 
ship Expense account and the Profit and Loss on Realization account 
into the Willis Grocery Company account, showing an increase in the 
stockholders’ equity by the amount of his net profit on the realiza- 
tion of the assets over the expense of receivership. The entry will be: 


protuteand (oss on Inca lization) cet Shor afl eue a yess ejsbh dacrut «ceteris $7,000 
BORN ECeLVersipEH XPENSC 72 t.ho sale ce eee he ter els eaelis aero $5,000 
WalliskGrocenyatompany.a. et cayaci cea a/-)- tae eee eee 2,000 


To close the nominal accounts into the Company’s equity account, 

which is thereby increased by the amount of the receiver’s gain 
over appraised values. 

The additional allowances made by the court to the receiver 
and the attorneys total $4,000, and the receiver is ordered to pay 
them and to pay over the remaining $106,320 to the corporation. 

The payment of this $4,000 to himself and the attorneys must 
now be debited directly to the Willis Grocery Company account as the 
nominal accounts are closed. Any other adjustments made necessary 
by the act of the court after the receiver’s final report was filed would 
be handled in the same way. The entry in this instance would be: 


\Hinilkin Cirrasra cE chan oon Ba ee oe a eD non et ee tee $4,000 
"1 Dayal SLAG is oat Ge oe gsc EERIE eee itt ttl. cache raentia ie einen ee $4, coo 


For payment of the balance of the cash to the corporation a similar 
and final entry will be made: 


Willis Grocery Company. -aanaeaoy-Ioiiag? ni) aerate Joe $104,320 If 
A Brat GEEKS. cy 3, 2s) @ cote 0) CRI RE Ra a cP on Ca oe ani a $104, 320 


Dissolution Following Bankruptcy.—The insolvency or bank- 
ruptcy of a corporation does not necessarily involve dissolution, Un- 
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less formal proceedings are taken to dissolve the corporation, it will 
survive and may be again used as a business organization. As there 
is a possibility of the officers and stockholders being involved in penal- 
ties and liabilities by the continuance of an inactive corporation, it is 
safer to go through a formal dissolution when the corporation is not 
to be used again for active business purposes. 

In the present instance there would perhaps be no real necessity 
for entering on the books of account the transactions having to do 
with the dissolution, as the entries are merely formal and the trans- 
actions will be fully shown by the minutes. It is, however, preferable 
to make the entries that the record may be complete. They will be 
shown in the following sections. 


Entry of Assets on Corporation Books after Receivership. 
—The assets of the corporation now consist solely of the cash turned 
over by the receiver. There are no liabilities. The difference be- 
tween the amount of cash and the par value of the stock is the deficit 


of the corporation, and the entry establishing the accounts would be 
as follows: 


Tor Capital Otoc kamen ccm ms site at aan Scrat nome nee $150,000 


Establishing on the books the assets and capital of the 
Willis Grocery Company prior to distribution and dissolution. 


Entries for Distribution and Dissolution.—The stockholders 
expend $320 in the expenses of dissolution and divide the remainder 
in proportion to the shares held. The ordinary cash book entries will 
cover the payment of the expenses. The distribution will also be han- 
dled by a cash book entry, Capital Stock having been previously deb- 
ited with $46,000 and Deficit credited through the journal. The 
entry will have the following effect: 


Capital Stock 
To Cash 


For distribution of cash among the stockholders in proportion 
to their holdings; and for closing the capital accounts. 


All accounts of the dissolving company are now closed and the 


company’s charter is surrendered by due process, which varies in 
the different states. 


oe he ena 
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When the Corporation Is Not Dissolved.—In the above ex- 
ample it was assumed that the stockholders of the corporation wished 
the receiver to sell all the assets in order that the corporation might 
be dissolved rather than continue a losing business with impaired 
capital. If this had not been so, the receiver would only realize 
on a sufficient amount of the assets to liquidate the liabilities and to 
pay the expenses of receivership. The remainder of the assets would 
then be returned to the corporation. Such a case is analogous to a 
receivership followed by reorganization, and the same principles 


apply. 


CHAPTER 125 
RECEIVERS’ REPORTS 


Statement of Affairs.—The present chapter is devoted to the 
presentation of a more complete illustration of the accounting fea- 
tures of the reports rendered by the receiver to the court. A com- 
plete copy of the inventory and appraisal made for the receiver should 
accompany the statement of affairs, but as this contains nothing of 
accounting interest it is omitted. 

The following statement of affairs is more complex and its 
style more formal than those which have appeared previously. Its 
form is that which is generally adopted in practice. 


LoNGWorRTH STORE COMPANY 
STATEMENT OF AFFAIRS at Date of Failure, May 1, 1926 


Assets 
Book Estimated 
Value to Realize 
G@asiionthand 9s savnaeec ta ccc cletware v's ain tle etetenhepeeatere exer erates $5,500 $ 5,500 
IBTODEXEY: oy yrtas aaa suakiter er etete totals kets ola Geelel stele te awiui alone uaioeierstaretstelete 14,000 9,000 
INotest Receivables goods, seve sire ccerereioue ies ave okays ieteie gists eerere 4,250 4,250 
Customers: 
GOO Sia ils: cinie! «shan Wantelasls tac tacit toma seinresteg ercle «ie I,000 1,000 
Doub tives sc pcs ictesshz caus naga cl cco sohse eves eek emetic oe ce 600 200 
BAG soo on Sec ie cee sete so oleh STC alee eNO ete eee ete T3000 Geo) ee 
Merchandistrcs,. niet ewe ct eisde ec caccncian ob snteieaste eae ereioran ite 24,650 15,000 
SOCUMIELESH tes tlc ste teal cocte ate eine eterete aie ats. ter eaven chorea Tene te $28,000 28,000 


‘ $25,000 
Pledged with Fully Secured Creditors for Debts of 
DLT SOOO) Ave atte si taNi cere Tekh area niet eer 25,000 
SUrplussolssecutitles per CONntiasta sn «tie vi arocimectreaioietes sree 8,000 
Total’, tus wes. 2 Bre, Select ecasis oneal vetse oie ere see sees $79,000 $42,950 
Deduct: Amounts Due Preferred Creditors, per contra......... 700 
ASSETS AVAILABLE FOR DIVIDENDS sre s/c oteislcnsetelcisior einai clots $42,250 


(Equivalent to a dividend of 92.05% on claims of 45,900, ex- 
clusive of realization expenses.) 
Deficiency to Creditors 


II16 
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Liabilities 
Gross Expected 
Amount to Rank 
PREFERRED CREDITORS: 
Wages, Salaries Taxes, deducted from assets contta........... $ 700 
FULLY SECURED CREDITORS: 
On BookWAccountss ete Gore ee ae $17,000 17,000 
Estimated Value of Securities. 7....2............ 25,000 
Surplus, tovcontia. tects ot sci eM ha chee hoa cis $ 8,000 
PARTIALLY SECURED CREDITORS 
On; BooksAccounts. 4 yard rate <o0 rie 20 vi MAUR AD. $23 ,Qoo 23,900 
Estimateck Valucof Securities....o): <2. +2. -s2: « 3,000 $20, goo 
UNSECURED CREDITORS: 
OnE OOKPACCOUNLS MED PPE vie adver. dis Cel che oA have aes 25,000 25,000 
ARG heoryees £9 3 asst US ARO SE TES aaa ae i eh $66 , 600 
Liabilitiesbue to Rankine Creditors 25 )> 0.255 8. oles ee $45,900 
CapitalaStock smemeente a ae oat cos ks Pceiias sion. patets $25,000 
SE ADS Ohin, > 3s SR SSR ees cents 12,600 
Gap icelh eee ee eA eNO? POR UA SET SS Sts 8s Mn eae ie, 12,400 
TOL ALS nrccorcrorsecur SUA IO, INI BIC NOs, 26 esos $79,000 


Statement of Deficiency.—Another schedule which is usually 
filed at the same time as is the statement of affairs, is variously 
known as the statement of deficiency, deficiency statement, or defi- 
ciency account. The purpose of this exhibit is to display the items 
making up the deficiency to creditors as shown on the statement of 
affairs. It shows to what extent the capital has been impaired if there 
is a nominal net surplus, or how far the company falls short of 
being solvent if there is an actual deficit. 

The deficiency statement usually begins with the net worth of 
the corporation as shown by its books at the time of the last closing, 
adjusts that net worth for profits made or losses incurred since that 
time, and for dividends declared, and then further adjusts this net 
worth according to the book values, by showing the effect thereon of 
the changes in valuation occasioned by the receiver’s appraisal. The 
final figure thus obtained is the deficiency to creditors as shown on 


the statement of affairs. 
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The following statement of deficiency is prepared in what is 
known as the report form: 
LONGWORTH STORE COMPANY 


DEFICIENCY ACCOUNT 
At Time of Failure, May 1, 1926 


(Being an analysis of the deficiency to creditors as shown in the statement 


of affairs.) 
Capital Stocks fs serene ete eretae rere ete ee cceteterore rs came eatatenets $25,000 
Surplus, December 31, fons AY NES Seat SS Pye ee: seks AR eeeiteiee red 1,050 
Net Worth as shown by Books, December 31, 1925..........++++-- $26,050 
Interim Dividends Paidsto fay, 7; 1926).........2-..0..0.0+++-s ate $6,250 
Sbrade Losses to May 190926 ..< 2 cctece ic 5 e's « wn 10, <p MORI aiate AEREE 7,400 
Total)Deductions:from Book Valuesicmiaect Jats «ah cis cee aiiere ose ers 13,650 
Net Worth as’shown by Books at Date of Failure................. $12,400 
Shrinkage in Book Value of Assets as Shown by Appraisal: 
REGDELCY soe re oe ee OMe See ee a RAO $5,000 
Merchandise 2%) - Ps igie.ai uenspstateens SRR taal sEieteve << drMiore os5c) 2 9,650 
Customers’ Accountsog. tuna ctracata. otc a6 ates tee om Ontos I,400 
sotal Shim kace:s | saris as cocceaste suey apesehe ilove an seam eateries ere. vale ate, eaten 16,050 
Deficit to Creditors as Shown by Statement of Affairs............. $ 3,650 


From the above statement of affairs and deficiency statement it 
will be seen that the capital and surplus, amounting to $26,050, have 
been wiped out, and $3,650 of the assets besides. 


Deficiency Statement in Account Form.—The statement of 
deficiency is sometimes shown in account form, in which case the 
net worth as shown by the books at the date of the last closing and 
any additions thereto are credits, and losses, dividends, and shrink- 
age are debits. The balance, if it falls on the credit side, is the defi- 
ciency to creditors as shown by the statement of affairs;'if it falls 
on the debit side it is the nominal net SHTP HS. as on by that 
statement. 


Receiver’s Cash Account.—The activities of the receiver in 
realizing upon assets and in liquidating liabilities are set forth in the 
following Cash account. The time required for the settlement of an 
estate in bankruptcy, may vary from a few months in the case of 


——— 
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a small business to as many years or more in the case of a larger 
and more involved bankruptcy. During the period of settlement divi- 
dends may from time to time be paid to creditors. 


First AND FINAL ACCOUNT OF 
ALFRED S. DICKINSON, RECEIVER IN BANKRUPTCY 
FOR THE EsTATE OF LONGWORTH STORE COMPANY, BANKRUPT 


May 1, 1927 

Tue TRUSTEE CHARGES HIMSELF WITH: 
GashePaken, Overt tes Moe ihc: eat sashes) Phe ee Bela JUNE Ache daves ikea kad $ 5,500 
Salesol Property. Appraised Valuen..... o.<.9 32. eee Beene gee chisel: 9, 000* 
Saleroibropertyaenohtipe tink. owilted. tact eu avdiecae os «cunt dha Ghee I,000 
Sale of Merchandise, Appraised Value... i...) 000... 00 00 005..0 0a 15, 000* 
Salevot Merchandise: Pro fitacrstussy: ocoapeyasth. ty <2 Hyaereacraes snitate sere 1,000 
Amounts) Collected toriNotes Recéivables...c2se.. 0. .osl.as0e veee set adne os 4,250 
Amounts Collected rom) Customersets: us fe. akeiael to ells «tclota eee oe I, 200 
Amounts Collected from Customers in Excess of Estimate............... 50 
Proceeds of Sale of Pledged Securities (claims of Secured Creditors, $20,000, 

CAKSMMCFedI CMO PeELtCONtta),.18 Sick terete. avec vee ee ore h erect 28,000 

ANGST DA shiey = Ss ee ee eg eee Rane > Oe aun nanN ER $65 , 000 


THE TRUSTEE TAKES CREDIT FOR: 


iPasyiene mt ae | zaire dal CRS, APM ARB AOE COee OBER Soidndan boee oo hom meme $ 700 

Payment to Fully Secured Creditors from Sale of Pledged Securities, per 
CORLTAmse Stel Us secablek ss felas bts eerie ctehs bd SEPT AE INOS FPR, tot I7,000 

Payment of Partially Secured Creditors, or Portion Secured from Sale of 
led eed RSeCUEules HPOLCOMULA . We skavielne. iene Mee OOTe aie Oe apr ay ober ts oh istn 3,000 
First Dividend to Unsecured Creditors, so% on $45,000. ...........000. 22,950 
Expenses of Administration and Commission to Trustee...............-. 2500 
PMOL MIMO CCUG Mes pkey beats tones) « cMlatsene stare ceerta nh titer stay a 6s toehs, oS wpe s $46,150 
FinaliDividendlof-aroy7?G:by-Order of Courts. ee eee cece cee 18,850 
otal epy men Goer errr Semone Foner L bale acy tole oicekayet ys $65,000 


* These are the amounts as per statement of affairs. 


Summary 


Motal MVecelptstOMm Casey eet Meta g cteice ote cece Cie et oe pth ety gers ene $65,000 
Total Payments to Secured and Preferred Creditors dua for Expenses...... 23 , 200 


*ntal Dividends to Creditors, being’ 91.07%. 2.2. .-,.e2je ce te vt eens $41, 800 
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RECEIVER’S CasH ACCOUNT 


Receipts Payments 

Amount on Hands. eee ee $5000) Preferred 'Claims....770-). 1.2). ie $ 700 
Salevof Property...) =eniera 10,000 |; Sectired/Claimsi)............. 17,000 
Sale of Merchandise........... 16,000 | Partially Secured Claims....... 3,000 
Notes Receivable-...2.7. 4... Ze250 qd Pirst Dividend SOYgsees: cece 22,950 
Customers’ Accounts.......... 1,250 | Expenses and Commissions..... 2,500 

Salevof- Securities... 4.0 a 28,000 | Dividend, 41.07% Final Settle- 
PED Eek GAs an omeions ae ewe ere Ole 18,850 
$65,000 $65,000 


Vouchers for all cash disbursements should be ready for the 
court’s inspection personally or through auditors at all times during 
the receivership. 


The Realization and Liquidation Statement.—The realization 
and liquidation statement, or “account’’ as it was formerly called, is 
not an account to be used on the books. Rather, it is an accounting 
for the assets turned over to the receiver and for liabilities liquidated. 
This account, or statement, can be readily understood by reference to 
the accompanying illustration. 


The realization and liquidation statement may be considered as 
a statement of the company’s account with the receiver, in which 
the receiver is charged with all the assets of the company turned over 
to him, and credited with all the liabilities to be liquidated by him. 
He is in turn credited with the amounts which he realizes from the 
assets, and debited with the liabilities which he discharges. He is 
charged with any amount by which he was able to sell the assets for 
more than their appraised value (profit on realization), and credited 
with any amount by which the assets failed to yield him their ap- 
praised value. He is debited with the expenses of conducting the 
receivership, and credited with the payments he makes on those 
expenses. . 


The balance, if the credits exceed the debits, is necessarily the 
actual deficiency to creditors after liquidation, or if the debits exceed 
the credits, the balance will be the amount distributable among the 
stockholders. 


The realization and liquidation statement may therefore be de- 
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scribed as a summary of the receiver’s transactions in selling the 
assets and collecting debts due to the bankrupt, and also of the lia- 
bilities paid by him. It is used much more frequently in Great 
Britain than in the United States. 

Expressed in tabular form, its debits and credits are as follows: 


REALIZATION AND LIQUIDATION STATEMENT 


Debit: Credit: 
With assets to be realized. With liabilities to be liquidated. 
With liabilities liquidated. With proceeds of assets realized. 
With expenses of realization and liquida- With loss due to liquidation. 

tion. With supplementary credits, if any. 


With gain on realization credited to 
Capital account. 
With supplementary charges, if any. 
In the following illustration the assets and liabilities are shown 
separately for greater convenience in illustrating the divisions and 
cancellations : 


REALIZATION AND LIQUIDATION ACCOUNT 
oF LONGWORTH STORE COMPANY 
As of May 1, 1927 


ACCOUNT OF ASSETS 


To BE REALIZED: REALIZED: 

Cash (see Cash Account) PrOperiyam tt ee oe wo ote $10,000 
IPropertvetemiee corte $ 9,000 Merchandise.v.at.1.-/.¢ eka ts 16,000 
Merchandise aap stan mets. 15,000 Securities ct nemesis vicinus hen 28,000 
REC UNTICS Sensis emi inet 28,000 Notes Receivable)... at... 4,250 
Notes Receivable. .......... 4,250 Customers’ Accounts........ I,250 
Customers’ Accounts........ I, 200 

A Kole Re Sao Sa os ooo oeede $57,450 


PRoFIT ON REALIZATION: 
Increase in Value of Property 


OVervAppraisal vats wearers I ,000 
Increase in Value of Merchan- 

dise over Appraisal......... I ,000 
Customers’ Increase......... 50 


$59, 500 $59, 500 
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ACCOUNT OF LIABILITIES 


LiqumaTep: To Br LiguwaTeD: 
Preferred Claims............ $ 700 Preferred Claims............ $ .. 700 
weoecureduCreditors=- ene aciath 20,000 Secured Creditors........... 20,000 
First Dividend to Creditors.. 22,950 Partially Secured Creditors... 20,900 
Second Dividend to Creditors. 18,850 Unsecured Creditors......... 25,000 
blot loreal. Se ies $62,500 ph otalinwd sere veheee 2 ee $66, 600 
Commissions and Expenses.... 2,500 | SUPPLEMENTARY CREDITS: 
pais. sis iB Creditors, Commission and Expense of 
carried to Capital Account... 4,100 Trustee .bataliepil.cxiidide 2,500 


$69 , 100 $69, 100 


CHAPTER 126 


DISSOLUTION—GENERAL CONSIDERATION AND PRO- 
CEDURE 


Termination of Corporate Existence—A corporation is a 
creature of the law and its life or duration is, therefore, for such 
period of time as may be prescribed or allowed by the law. Usually 
the term of its existence is specified by its charter and in some states 
if not so prescribed is by statute provision perpetual. In some states 
its term of existence may not exceed a specified term of years. 

At the expiration of the period, if any, fixed by its charter or the 
statutes for its duration, the corporation, unless its existence is ex- 
tended by charter amendment, comes to an end. It is then no longer 
a legal entity and may not exercise its former functions as a business 
organization unless and so far as may be expressly permitted by 
statute for the proper settlement of its affairs. 

As the statutes usually provide for a continuation of the corporate 
organization for the liquidation or other disposal of the corporate 
property and business, dissolution does not, necessarily, mean the 
complete stilling of the corporate activities. It does, however, mean 
that the franchise bestowed upon the corporation by the state has 
been extinguished and that the corporation itself has lost its power 
to continue its business as a going concern. Its affairs must, of 
course, be wound up and the use of the corporate organization is 
permitted for this purpose, but for nothing more. 


Causes Leading to Corporate Dissolution.—The expiration 
of its charter period may be looked upon as the natural cause of a 
corporation’s dissolution, but other conditions may bring about the 
termination of the corporate existence sooner. A common cause of 
this earlier ending of the corporate existence is the financial failure, 
more or less complete, of the corporate enterprise. If profitless, or 
but moderately successful, the membership of a corporation may not 
care to carry on its activities and may voluntarily sfirrender the cor~ 
porate charter. If its operation results in continued loss, its stock- 


1123 
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holders will probably surrender the corporate charter in order to 
avert more serious disaster, and if they do not, its creditors may come 
in and force a dissolution by the pressure of their claims. 

Another cause of corporate dissolution is some failure to comply 
with requirements of the state, as the omission of prescribed reports, 
or the non-payment of taxes, or a failure to begin business within 
a required time, penalized by forfeiture of the corporate charter. 
Less frequently, forfeiture follows some misuse of the corporate 
franchise as the exercise of some power not conferred by statute, 
or charter, as the exercise of banking powers by an ordinary business 
corporation, or the violation of some law, which may be punished by 
forfeiture of the charter, as the formation of a combination in re- 
straint of trade, or the conduct of a fraudulent or illegal undertaking. 

On the other hand, a mere failure to hold meetings, or the fact that 
its purpose is useless or impracticable, or even a sale or lease of its 
entire property is not in itself sufficient ground for the forfeiture of 
the corporate charter. Forfeiture may, however, be prescribed by 
statute upon the happening of such things or the existence of such 
conditions. 


Dissolution to “Freeze Out” Minority Stockholders—In 
practically all of the states a prescribed majority of the stockholders 
may, by following statutory procedure, bring about a dissolution of 
the corporation, and this fact is sometimes taken advantage of by the 
majority stockholders to “freeze out’? minority interests, the ma- 
jority buying in or otherwise taking over the corporate property and 
thereafter operating it for their own benefit to the exclusion of the 
minority stockholders, their former associates. In any such case if 
fraud can be proven, the courts will interfere to protect the rights 
of minority stockholders.t_ The general rule, however, gives the 
prescribed majority an absolute right to dissolve the corporation, and 
such dissolution, in the absence of actual fraud, is not subject to judi- 
cial review on behalf of protesting stockholders. “In other words, 
where a voluntary dissolution is being effected by the officers or ma- 
jority stockholders, pursuant to a statute, it is only in rare and ex- 
ceptional instances that it should be stayed or interfered with by 
the courts at the instance of minority stockholders; and it is gen- 


1In re Rateau Sales Co., 201 N. Y. 420. 
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erally no ground for interference that the motive prompting the act 
is reprehensible or malicious or that the dissolution seems unwise 
or improvident.” ? 


Ipso Facto Dissolution.—In some cases the statutes provide 
for automatic dissolution of corporations on the occurrence of speci- 
fied happenings. The courts, however, refuse to place such a con- 
struction upon statutory provisions unless their wording is so clear 
as to make the legislative intention unmistakable. Thus in a New 
York case® the rule was laid down as follows: 


The general principle is not disputed that a corporation, by omitting to 
perform a duty imposed by its charter or to comply with its provisions 
does not ipso facto lose its corporate character or cease to be a corporation, 
but simply exposes itself to the hazard of being deprived of its corporate 
character and franchises by the judgment of the court in an action 
instituted for that purpose by the attorney general in behalf of the 
people; but it cannot be denied that the legislature has the power to pro- 
vide that a corporation may lose its corporate existence without the 
intervention of the courts by any omission of duty or violation of its 
charter or default as to limitations imposed, and whether the legislature 
has intended so to provide in any case depends upon the construction of 
the language used. 


Dissolution by Abandonment.—The practical dissolution of 
corporations of small financial responsibility is sometimes effected by 
abandonment. Any outstanding debts are paid, any remaining assets 
are divided pro rata among the stockholders, and the corporation 
ceases to transact business. The method is simple and effectual but 
is not safe and is entirely unsuited to corporations of any standing. 
Corporations so abandoned are not technically out of existence, and 
their officers, and their stockholders as well, may on occasion become 
subject to very unwelcome liabilities. 


Voluntary Dissolution.—In case of bankruptcy and in some 
cases of insolvency and in forfeiture of charter for non-use or for 
misuse, dissolution is usually effected by judicial proceedings varying 
in the different states and ordinarily involving the appointment of a 
receiver acting under the instructions of the court, 

In almost every state, however, laws exist permitting the dissolu- 


2 Fletcher, Private Corp., 5458. 
3 Brooklyn Steam Transit Co. v. Brooklyn, 78 N. Y. 524, 529. 


1126 CORPORATION PROCEDURE [Ch. 126 


tion of a corporation by prescribed procedure where conditions make 
such dissolution desirable and a specified proportion of the outstand- 
ing stock authorizes the step, the required proportion varying from 
a bare majority as in Pennsylvania, to a four-fifths majority in Texas, 
or unanimous consent, as in Iowa, unless otherwise provided by the 
articles. In some states in case of actual or threatened insolvency 
the corporation may be dissolved by less than a majority, as in Ohio 
by stockholders representing one-third the stock and in New Hamp- 
shire one-fourth the stock “whenever actual or impending insolvency 
or other cause renders its liquidation reasonably necessary for the 
protection of the rights of stockholders or creditors.” * 


Procedure for Voluntary Dissolution.—While the procedure 
for voluntary dissolution varies materially as to details in the different 
states, it is of two general types, (1) dissolution by prescribed statu- 
tory action of the officers and stockholders of the corporation duly 
authenticated and filed in specified offices of the state or county or 
both, a certificate of the secretary of state evidencing the fact that 
the corporation has been dissolved, and (2) dissolution by judicial 
decree on the duly authorized and authenticated petition of the 
corporation or of its officers or stockholders, the order or judgment 
of dissolution being usually filed in the office of the secretary of state 
and in a specified office in the county in which the corporation has its 
principal place of business. 

The procedure in Illinois set forth below ® is a very concise state- 


ment of the necessary steps in the dissolution of a corporation by the 
first method. 


(1) The board of directors shall, when requested in writing by the 
owners of not less than two-thirds of the capital stock outstanding to 
submit the question of dissolution, submit the same at any annual or 
special meeting, of which twenty days’ notice stating the purpose to 
submit such question shall be given by mailing a notice thereof to each 
stockholder and by publication; 

(2) At such meeting the stockholders, either in person or by proxy, 
shall vote, by ballot, for or against the proposition of the dissolution of 
the corporation; 

(3) If two-thirds in amount of all the outstanding capital stock shall 


vote in favor of such proposition, then such. dissolution shall be au- 
thorized; 


4 Public Laws, Ch. 225, sec. 
5 Rev. Stat., Smith- Hurd (ease Ch. 32, sec. 75. 
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(4) The corporation shall then: 


(a) Collect all its corporate assets; 

(b) Pay and discharge all its corporate debts and liabilities; 

(c) Distribute its corporate assets and property among the persons 
entitled thereto, or, if a stockholder is unknown or cannot 
be found, or is under disability, deposit the amount due and 
owing to such stockholder with the state treasurer, which 
shall be paid to such stockholder, or to his legal repre- 
sentative, upon making satisfactory proof to the state treas- 
urer of right thereto; 


(5) The corporation shall then submit to the secretary of state in 
duplicate a certificate of dissolution, verified by the oath of the president, 
or vice president and attested by secretary or assistant secretary, setting 
torth: 


(a) The date of the meeting of the stockholders at which the 
dissolution was authorized; 
(b) A true copy of the notice of such meeting, together with a 
certificate of mailing and publication; 
(c) A true copy of the resolution authorizing the dissolution; 
(d) A complete itemized list of all the corporate debts and lia- 
bilities at the time of the passage of such resolution; 
(e) The date and manner of payment of each debt and liability 
existing at time of passage of such resolution; 

(f) A complete itemized list of all its corporate assets and prop- 
erty distributed to the stockholders; 

(g) The name of each stockholder and the amount of assets dis- 
tributed received by each, and date of distribution; 


(6) If such certificate of dissolution is in conformity with law, the 
secretary of state shall file the same and shall issue to such corporation a 
certificate of dissolution. 


Effect of Dissolution.—The dissolution of a corporation is 
sometimes referred to as its “civil death” and the effect on the cor- 
poration, unless modified in some way by statute provision, is much 
the same as the effect of death on an individual. It no longer exists 
for any purpose. It can no longer contract, take, hold or convey 
property, sue or be sued, or exercise any other of its former corporate 
powers. Nor can its directors or other officers act for it, unless 
expressly empowered by statute or court appointment. 

On the other hand, speaking generally, as in the case of an in- 
dividual, no claims can be pressed against the defunct corporate 
entity, for there is no corporate entity to proceed against, and its 
officers, unless expressly empowered in some way, no longer represent 
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it. No liability is, however, escaped by the “demise” of the corpora- 
tion. Claims against it are claims against its property, and a stock- 
holder liable for debts of the corporation in any way—as on unpaid 
stock—is liable after the corporate dissolution to the same extent as 
before. Nor are any property and contract rights belonging to the 
corporation lost upon its dissolution, for its assets, after payment of 
its debts, belong to its stockholders, and in the absence of some other 
provision in the statutes its property and contract rights will be 
enforced and its assets be distributed among its stockholders by a 
court of equity.® 

This is the status of the dissolved corporation and its property in 
the absence of any statutory provision. In almost every state, how- 
ever, statutes exist prolonging the corporate existence for the purpose 
of winding up its affairs. Under such conditions it may usually, de- 
pending on the wording of the statute, do all things necessary to 
liquidation. Thus in Massachusetts’ it is provided that: 


Every corporation whose charter expires by its own limitation or is 
annulled by forfeiture or otherwise, or whose corporate existence for 
other purposes is terminated in any other manner, shall nevertheless be 
continued as a body corporate for three years after the time when it wouid 
have been so dissolved, for the purpose of prosecuting and defending suits 
by or against it and of enabling it gradually to settle and close its affairs, 
to dispose of and convey its property and to divide its capital stock, but 


uot for the purpose of continuing the business for which it was estab- 
lished. 


Beyond this the same statute expressly provides “that the cor- 
porate existence of such a corporation, for the purpose of any suit 
brought by or against it within said period of three years, shall 
continue beyond such period for a further period of sixty days after 
final judgment in the suit.” 


Officers in Charge of Dissolution.—When the statutes, as is 
usual, prolong the corporate existence after its technical dissolution 
for the purpose of liquidation, the directors of the company naturally 
continue in charge of its affairs, unless the statutes otherwise pre- 
scribe. Frequently the statutes do provide for the appointment of 
trustees, or liquidators, or receivers who shall be in charge of the 
liquidation and who may, or may not be the directors of the corpora- 


eon. Telephone Co. v. eae ois 226 Fed, 82; 
Tas People v. O’Brien, 111 N. Y, 
7Gen. Laws of 1921, Ch. 155, Bek. SXs 


Greenwood v, Freight Co,, ro5 U. S. 
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tion. Thus in Delaware where the corporate existence is extended 
for a three-year period after formal dissolution, for the purpose of 
winding up the corporate affairs “but not for the purpose of con- 
tinuing the business for which said corporation shall have been 
established,” the statute provides : § 


When any corporation organized under this chapter shall be dissolved 
in any manner whatever, the court of chancery, on application of any 
creditor or stockholder of such corporation, at any time, may either 
appoint the directors thereof trustees, or appoint one or more persons to 
be receivers, of and for such corporation, to take charge of the estate 
and effects thereof, and to collect the debts and property due and belonging 
to the company, with power to prosecute and defend, in the name of the 
corporation, or otherwise, all such suits as may be necessary or proper 
for the purposes aforesaid, and to appoint an agent or agents under 
them, and to do all other acts which might be done by such corporation, 
if in being, that may be necessary for the final settlement of the unfinished 
business of the corporation, and the powers of such trustees or receivers 
may be continued as long as the chancellor may think necessary for the 
purposes aforesaid. 


Distribution of Corporate Property—When a corporation 
is to be liquidated, its debts must be either paid or provided for in 
full before anything may be distributed among the stockholders, as 
such. “A stockholder may, of course, be a creditor and his position 
as a creditor is not prejudiced by the fact that he is a stockholder. 
After payment of the corporate debts, the remaining assets belong to 
the stockholders and must be distributed among them. This dis- 
tribution may be made in any way and on any basis the stockholders 
see fit. But, unless otherwise agreed by all the stockholders, it must 
be ratable, for “the right to an equal distribution of the assets among 
the stockholders according to the amount of stock held, is an absolute 
one and cannot be changed or modified by action of the majority 
stockholders against the will of one or more dissenting stock- 
holders.” ® And, unless there is some agreement to the contrary, this 
right to participate is a right to participate in the proceeds of the 
corporate property and not a right to any particular asset or assets— 
that is, the corporate property must be sold and the proceeds thereof 
be distributed.° And preferred stock, save as otherwise expressly 
stated in the provisions creating it and defining-its preferences, stands 

8 Gen. Corp. Law, sec. 43 


® Fletcher, Private Corp., ‘sec. 5690. 
10 Hoag wv. Edwards, 69 N. Y. Misc. 237. 
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on exactly the same basis as common stock in the distribution of 
assets, though its preferred dividends if cumulative and in arrears 
would, depending upon the terms of the provisions creating the pre- 
ferred stock, take precedence over any general distribution of surplus 
among the stockholders. 


4 People v, N, Y. Building Loan Banking Co., 50 N. Y. Misc. 23; Lloyd v. Penn. 
Elect. Vehicle Co., 75 N. J. Eq. 263; Cont. Co. v. United States, 259 U. S., 156. 


SAE TE Re ie 7 
DISSOLUTION—ACCOUNTING PROCEDURE 


Conditions of Dissolution.—In most of the states a corpora- 
tion may be dissolved by the formal action of its stockholders, the 
procedure being simple; and while in some states unanimous consent 
is required, in other states three-fourths, two-thirds, or even a bare 
- majority is enough to terminate the corporate existence. 

In case of voluntary dissolution, the directors are, naturally, the 
trustees authorized to settle the company’s affairs, and they may 
bring this about in the simplest manner possible. The chief difficulty, 
however, lies in collecting outstanding accounts, and in disposing of 
properties without too great sacrifice. 


Entries for Dissolution—Theoretically the entries for the 
dissolution of a corporation are very simple. Assume for illustration 
the case of a corporation with tangible assets of a book value of 
$50,000, liabilities of $15,000, capital stock of $20,000, and a surplus 
of $15,000. This corporation decides to realize on its assets, pay its 
debts, and dissolve. It sells the assets for $45,000, pays sale and 
dissolution expenses of $2,000, and liquidates its liabilities of $15,000, 
so that it has $28,000 in cash remaining. This is divided among the 
stockholders, and then, by following the prescribed statutory pro- 
cedure, the corporation is dissolved. 

As the assets are sold Cash is debited and the asset accounts are 
credited, any profit realized or loss sustained by selling above or below 
the book values being carried to Surplus. As the debts are paid, 
Cash is credited and the proper liability accounts debited. The trial 
balance of the books just before dissolution (all income and expense 
accounts having been closed into Surplus) will be as follows: 


Casherlorisen aeeod oan ahmes saath (yams Qe. 2. $28 , coo 
SLIT D LOigiae. Ryeackertc zak Lt eet seer TED SS PI oe ee oes tant 2 $ 8,000 
CAPIEA SLOG oem nes AUER ANGUS pve: ere tay SIS, catia: clases ae eee 20,000 


$28,000 $28,000 
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The books are then closed by the entry: 


SUIS Sor cieuouiercteas «sh dearer tae ate pace Rete Tai ee or $ 8,000 
Capital Stock. 12 ite. So... ao Seen > Cee ee eee ect nie sale a 20,000 
To Cash’ eae. Se seine cee ee: ater. Sete SS $28,000 


To record distribution of the company’s assets prior to its disso- 

lution. 

Complications may develop in the entries having to do with the 
realization and liquidation, but the above method will always apply. 
The liquidation of liabilities may proceed as fast as ‘cash becomes 
available. 


Profit or Loss on Realization.—The profit or loss resulting 
from the sale of the assets may be handled in any one of several 
ways. A method which requires the opening of no new accounts is 
illustrated by the following example. 

Land which cost $42,000 and is carried on the books at that figure, 
brings $51,000. The profit is credited to Profit and Loss, the entry 
for the sale being: 


Prontcan dy oss... oar. htt arate eNPa a Se oR CAUR ravens 9,000 

(Full explanation here.) 

Another way of handling the transaction is to credit such gains 
or debit such losses to an account known as “Profit and Loss on Reali- 
zation,” in order that the results of the realization may be separately 
accumulated on the books. This account will ultimately be closed 
into the regular Profit and Loss account, or else directly into Surplus, 


Sale of Business as a Going Concern.—The simplest case of 
realization arises when a business is sold as a going concern, i.e., 
when the assets, including good-will and trade-name, are sold as a 
whole to another person or corporation. The purchaser may or may 
not assume the liabilities. 

As an example of the sale of a going business we shall consider. 
the case of the Long Company, whose assets have been purchased 
and whose liabilities have been assumed by the Long-Bain Manu- 
facturing Company for $4,000,000 of the common and $4,000,000 of 
the preferred stock of the latter company. It was agreed, however, 
that the Long Company should donate back to the purchasing com- 
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pany $400,000 of the common stock to be sold to provide working 
capital for the new company. 

The transactions leading up to this sale have been discussed in 
a preceding chapter,’ where the trial balance of the Long Company 
is shown. The following is a summary of that trial balance, showing 
the assets and liabilities of the Long Company as they appear in its 
books at the time of sale. 


ian AiDle. ASSEtS Sais aos, be eikAinw orew wy KE aioe eicn co CHOTA 292 $ 9,410, 300 
SSO CLEAN ID arch rc vic a, Sache, OF fs yokes wares selchz id coud coleuc oonoee luce ctl CT RN EREIA . RORRLEY? I, 000,000 
BIOEAPAGSELS SRT ehcp ER Sd owe Bee a URS We aes $10, 410, 300 
aabilaghes = seers terse oe ree eke oct carece ohh eee eet bye. a 4, 263,500 
PCO WVOIUD etc tinct here cob ors etnies ACERS) CIRH seek 2 $6,146, 800 


Adjusting Entries for Long Company.—In the purchase 
agreement it was stipulated that the Long Company should first 
reduce its liabilities (and its assets) by paying a dividend which had 
been declared and was then due in the amount of $230,000. This 
payment gives rise to the first entry necessary on the books of the 
Long Company, as follows: 


First Entry: 
DividendmPayatlesss shark. Serle corte. ve ole eis sae sierb.a eo elesle 6 $230,000 
LO @acticwrenes: Gracera. ders seria ie Sets OS SATE ane leas $230,000 
For payment of dividend due today. 


Since the Long Company is to receive $8,000,000 in stock for its 
net assets of $6,146,800, it becomes evident that the difference of 
$1,853,200 is the price being paid for its good-will above the $1,000,- 
900 at which good-will is carried on its books. This additional value 
will be set up on the Long Company books by the following entry: 


Second Entry: 
CO Ls Wii Ll eee et ete de cep re os ln} Geran. oat: $1, 853, 200 
MONS UC PLUG MER a ete coterie oes san) ges Rae $1,853, 200 
This Company has agreed to sell out to the Long-Bain 
Manufacturing Company for $8,000,000, as per agree- 
ment executed this day in accordance with the order of 
the Board of Directors. Since the net worth of this 
company by its books is $6,146,500 and the sale price 
of the net assets is $8,000,000, additional good-will of 
$1,853,200 must be set up. 


-1Ch. 118, “Combination by Merger or Consolidation—Accounting.” 
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Transfer of Assets and Liabilities—It is now necessary to 
record the transfer of the assets and liabilities under the agreement 
with the Long-Bain Manufacturing Company, and to show that 
company’s payment therefor in stock. This is accomplished by the 
following entries: 


Third Entry: 


Long-Bain Manufacturing Company.................-- $12,033,500 
‘To. Cashiy.). asset bee, - i ae oe ere $ 342,800 
Notes, Receivables Aa Ap ener: Soccer ees me 340, 600 
ACCOUNTS IReECELWADICweR eRe ee eee Meee eens Kee 1,021,300 
Prepaid: Charges itis \iss-. secu aussie steve sie ote, eaetsi= 46, 200 
Am VeEStMENts:. Ghacay. ck deec ete: toatctendl he Bic mgs 500,000 
StocksandsMaterial Seviaanqsee eek hick cee ae 964, 300 
Supplies... a-*utzer cries: ete Rats taereaetas S 2 175,100 
Hue trom: Dain, Companvonn.aecce ss eee eee 85,000 
Furniture and #1xtarestea. cet cece aoe ce ets 125,000 
Paténts, Patterds! and! Tools. RA... 705. . £2 450,000 
Buldingvand Plant sags -1o<iphte daclen ders tuetyac 4,300,000 
SIN KIN PNG a Oi gage ase tei eee tr ee 740,000 
OOC WALLY MS eee ee eee ee eee 2,853, 200 


For all assets turned over in payment of subscription to 
$8,000,000 of stock, as per resolution of the directors 
and stockholders. 


Fourth Entry: 


NotessPavable2< a. amines cee mech os cetera ti ee $ 685,000 
Accounts Payables ness w.plapnse icici sane inte nie eueterersasionst tke 350,000 
AccruediCharges...: ix. set: dem ciart abies Sauron Renters 37,900 
Reserve ior Deprectation tri s.. fabs. 8 ce sme nciiiian aoeeeee 345,100 
Reserve for bads Debts ele ean eee aati eee oo eiekrar 10,000 
Reserve, for Insurances test. i markets 19). Sipe fae ee 105,500 
Kirst. Montgace BondSs.7 bia nctsnnc ob Rees yee ncaa? 2,500,000 
To Long-Bain Manufacturing Company.......... $4,033,500 


For all liabilities of Long Company assumed. 


Fifth Entry: , 
Stock of Long-Bain Manufacturing Company........... $8 , 000,000 
To Long-Bain Manufacturing Company.......... $8 , 000 , 000 
For $8,000,000 of the capital stock of the Long-Bain 
Manufacturing Company received this day, as per 
agreement, in full payment for plant, assets, and liabili- 
ties turned over and transferred according to legal 


requirements: 
40,000 shares common stock............. $4,000,000 
40,000 shares preferred stock............ 4,000, 000 


$8 , 000,000 


Final Entries of Long Company.—A trial balance of the books 
of the Long Company at this point would show the following figures : 
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Stock of Long-Bain Manufacturing Company............ $8 , 000 , C00 
(CapitaleS tock Mee ey ten Bene awn teen eres Meehan Tes hub $5,000,000 
SS ULEDD LULS are en te ctte Ww ne ORRIN et OR Shi og eles 3,000,000 


The company has now no further functions to perform except 
to distribute its assets. First, $400,000 of the stock of the Long- 
Bain Manufacturing Company is to be donated back to that company. 
After this is done the remainder may be divided among the stock- 
holders. The following entries will show the transactions: 


Sixth Entry: 


To Stock of Long-Bain Manufacturing Company... $ 400,000 
For donation of 10% of the allotment of $4,000,000 com- 
mon stock, to be used by the Long-Bain Company for 
working purposes. 


Seventh Entry: 


Ea Dita le ShOCK ewer eEe Bete Meyayh taecd rains Geta itetHiG. ga Fy tees $5 , 000, 000 
SUTDIUS eee ey Meters clclraie: doacsie, a ssarme MRS cree el wae cache 2,600,000 
To Sundry Stockholders. ey. A:tel4?.-R nea - 2. =: $7 , 600,000 


For allotment of stock of the Long-Bain Company to the 
individual stockholders in proportion to holdings. 


The distribution of stock must of course be made in proportion 
to holdings unless otherwise agreed by the stockholders themselves, 
and it is evident that uneven amounts of both classes of stock will 
obtain. In some cases, to make an equitable adjustment, money will 
have to be passed between the stockholders for the equalization of 


shares. 


Eighth Entry: 
SHIM OLOCKIOIM ETS aunts step petere + ceed ais rave lta ciate ap ieee eto enete $7, 600,000 
To Stock of Long-Bain Manufacturing Company. . . $7 , 600, 000 
For distribution of the common and preferred stock of the 
above company in accordance with allotment agreement. 


There is now no balance in any account on the books of the Long 
Company. 
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CHAPTER 128 
NEW YORK CHARTER FORMS 


The required forms of charters and of charter applications vary 
in the different states.t Space limits make it impossible to give the 
forms for all the states in the present volume. Those which have 
been selected are, however, forms used in some of the most important 
incorporating states of the country, and as the general requirements 
are much the same in a majority of the states, the forms given may 
prove helpful in the preparation of charter applications elsewhere. 

The charter application which follows is the usual form employed 
in New York. Its purposes are extended. It is a duplicate—save as 
to names—of a charter application recently allowed by the New 
York State authorities and gives not only the form employed but 
also some idea of the powers that may be had. The form as given 
may be readily modified to meet the needs of corporations of differing 
sizes and purposes. 


Form 1. New York Charter Application, Usual Form—No-Par 
Value Shares * 


CERTIFICATE OF INCORPORATION 
OF 


HARWOOD ENGINEERING CORPORATION 


(Pursuant to Article Two of the Stock Corporation Law) 
We, the undersigned, for the purpose of forming a corporation pursuant 
to Article Two of the Stock Corporation Law of the State of New York, 
certify : 


1 For general discussion of the charter, see Chs. 3 to 6. 
2 Prepared by, and. presented through the courtesy of William J. Grange of the New 


York Bar. 
1139 
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First: The name of the corporation shall be: 
Harwoop ENGINEERING CORPORATION. 


Seconp: The purposes for which it is to be formed are as follows, to wit: 


1. To carry on the business of consulting, advisory and management engi- 
neers in all or any of their respective branches and also the development of 
industrial and commercial enterprises wherever situated; to make contracts 
tor the preparation of plans or other drawings, and specifications of buildings, 
or parts of buildings of any kind and description; to superintend the construc- 
tion thereof; to design, build, buy, sell, repair, install and deal in machinery 
and equipment of all kinds, implements, rolling stock, electrical appliances, blast 
furnaces, by-products and apparatus, and hardware of all kinds; to design, 
build, construct, repair or otherwise engage in any work upon railroads, water, 
gas and electrical works, industrial plants, coal and other mines, coke plants, 
water works, viaducts, canals, tunnels, bridges, hotels, wharves, piers, or any 
like work of internal improvement, public or private use, or utility in all parts 
of the world. 

2. To do any and all acts in the line of business of consulting, advisory and 
management engineers which it may deem necessary, profitable or desirable for 
the promotion of its business; and in connection therewith to examine, audit, 
investigate and certify to the status of concerns of all kinds, and.the correct- 
ness of the books and accounts of persons, firms, partnerships, associations, 
public, quasi-public and private corporations, including any state or govern- 
ment, estates, and public or private institutions of all kinds; to install and 
maintain systems for the keeping of accounts, including cost systems; to make 
investigations as to the business, affairs and property of any of the foregoing 
and to render reports thereof; to make appraisals and valuations of all kinds; 
and to prepare and certify to the correctness of reports, investigations, valua- 
tions, balance sheets and other statements including tax reports and returns 
for any and all purposes. 

3. To conduct and carry on any other similar business, manufacturing or 
otherwise, which may be capable of being profitably carried on in connection 
with the Company’s business, or to carry on any similar business that is adapted 
directly or indirectly to add to the value of the Company’s property and the 
profits of its authorized business. 

4. To buy or otherwise to acquire any other similar enterprise adapted to 
be carried on in connection with the Company’s business, together with the 
good-will, rights, property, and assets of all kinds thereto pertaining, and in 
connection therewith to assume any of the liabilities of any person, firm or 
corporation engaged in a similar business, and to pay for the same in cash, 
stock, debentures, or other securities of the Company. 

5. To apply for, obtain, register, purchase, lease, or otherwise to acquire, 
and to hold, use, own, operate and introduce, and to sell, assign, or otherwise 
dispose of, any trade-marks, trade-names, patents, inventions, improvements 
and processes used in connection with, or secured under letters patent of the 
United States, or elsewhere or otherwise; and to use, exercise, develop, grant 
licenses in respect of, or otherwise to turn to account any such trade-marks, 
patents, licenses, processes, and the like, or any such property or rights. 

_6. To acquire, hold, own and dispose of grants, concessions, and franchises, 
or interests therein, to cause to be formed, merged or reorganized, and to pro- 
mote and aid in any way permitted by law, the formation, merger or reorganiza- 
tion of any corporation, domestic or foreign, to enter into contracts of 
underwriting of the securities of any other corporation, domestic or foreign and 
to buy, sell and deal in the same, or any interest therein, and to act as manager 
of such underwriting agreements, all so far as the same may be permitted to 
Sper Ar Ons organized under the Stock Corporation Law of the State of New 

ork. 


7. To undertake or aid any enterprise, and to carry out any transactions 


— 
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whatever which may be lawfully’ undertaken and carried out, so far as the 
same may be carried on by corporations organized under the act under which 
this Company is incorporated. 

8. To negotiate loans, to offer stocks or bonds for public subscription, 
or otherwise aid or assist in placing any such investments. 

9. To act. as business agent, general or special for domestic and foreign 
corporations, individuals, partnerships, associations or other bodies. 

to. To take, buy, exchange, lease or otherwise acquire, real estate and 
any interest or right therein, and to hold, own, operate, control, maintain, 
manage and develop the same, and to construct, maintain, alter, manage, and 
control directly or through ownership of stock in any other corporation, any 
and all kinds of buildings, stores, offices, warehouses, mills, shops, factories, 
machinery and plants, and any and all other structures and erections which may 
at any time be necessary, useful or advantageous for the purposes of this 
corporation. 

11. To sell, assign and transfer, convey, lease, or otherwise alienate, or 
dispose of, and to mortgage or otherwise encumber the lands, buildings, real 
and personal property of the corporation wherever situated, and any and all 
legal and equitable interests therein. 

12. To purchase, sell, lease, manufacture, deal in and deal with every kiud 
of goods, wares and merchandise, and every kind of personal property, includ- 
ing patents and patent rights, chattels, easements, privileges and franchises 
which may lawtfully be purchased, sold, produced or dealt in by corporations 
under the statutes of the State of New York. 

13. To purchase, acquire, hold and dispose of the stocks, bonds and other 
evidences of indebtedness of any corporations, domestic or foreign, and to 
issue in exchange therefor its stock, bonds or other obligations and to exercise 
in respect thereof all the rights, powers and privileges of individual owners, 
including the right to vote thereon; and to aid in any manner permitted by 
law any corporation of which any bonds or other securities or evidences of 
indebtedness or stocks are held by this corporation, and to do any acts or 
things designed to protect, preserve, improve or enhance the value of any such 
bonds or other securities or evidences of indebtedness or stock. 

14. To do any or all of the foregoing in all parts of the world, and either 
as principal or agent; to do everything necessary, suitable or proper for the 
accomplishment of any of the purposes, or the attainment of any of the objects, 
or the furtherance of any of the powers hereinabove set forth, either alone 
or in association with other corporations, firms or individuals, and to do every 
other act or things incidental or appurtenant to or growing out of or connected 
with the aforesaid business or powers or any part thereof. _ ; , 

15. This corporation shall have the power to conduct its business in all 
its branches in the State of New York or any other state of the United States 
and in all foreign countries, and, generally, to do all acts and things and to 
exercise all the powers, now or hereafter authorized by law, necessary to carry 
on the business of this corporation or to promote any of the objects for which 
this corporation is formed. x . So 
‘46. To carry on any business similar to the foregoing permissible under 
the Stock Corporation Law of the State of New York which may be carried 
on to advantage in connection with the business of the corporation and as ‘an 
incentive thereto or which may tend to promote its interest. : 

17. The foregoing clauses shall constitute both objects and powers and it 
is hereby expressly provided that the foregoing enumeration of specific powers 
shall not be held to limit or restrict in any manner the general powers of the 
corporation or the enjoyment thereof as conferred by the Laws of the State 
of New York upon corporations organized under the provisions of the Stock 


Corporation Law. 


Tuirp: The total number of shares that may be issued by the corporation 
is Five Thousand (5,000), all of which are to be without par value. 
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The capital of the corporation shall be at least equal to the sum of the 
ageregate par value of all issued shares having par value, plus Ten Dollars 
($10) in respect to every issued share without par value, plus such amounts, 
as, from time to time, by resolution of the board of directors, may be transferred 
thereto. 


Fourtu: The office of the corporation shall be located in the Borough 
of Manhattan, City and County of New York and State of New York. 


FirrH: The duration of the corporation shall be perpetual. 
StxtH: The number of its directors shall be three (3). 


SEvENTH: The names and post-office addresses of its directors until the 
first annual meeting of the stockholders are as follows: 


NAMES POST-OFFICE ADDRESSES 
George Harwood 275 Park Avenue 
New York City 
Harvey J. Ellis 670 West 11th Street 
New York City 
Henry P. Archer 1124 Fordham Road 


New York City 


EicHtH: The name and post-office address of each subscriber of. this 
certificate of incorporation and a statement of the number of shares which each 
agrees to take in the corporation are as follows: 


NAMES POST-OFFICE ADDRESSES NO. OF SHARES 
George Harwood 275 Park Avenue 5 
New York City 
Harvey J. Ellis 670 West 11th Street I 
New York City 
Henry P. Archer 1124 Fordham Road I 


New York City 


NintH: All of the subscribers of this certificate are of full age, at least 
two-thirds of them are citizens of the United States, at least one of them is a 
resident of the State of New York, and at least one of the persons named as 
a director is a citizen of the United States and a resident of the State of 
New York. 


In WitNEss WHEREOF, we have made and subscribed this certificate in 


triplicate, this 5th day of May, 19—. 


STATE GF NEw York : 
City anp County or NEw syéguehset 

On this 5th day of May, 19—, before me personally came George Harwood, 
Harvey J. Ellis and Henry P. Archer, to me known to be the persons described 
in and who executed the foregoing certificate of incorporation, and they there- 
upon severally duly acknowledged to me that they executed the same. 


The second paragraph of the provision relating to capital stock 
in the foregoing charter application—under the third clause—con- 
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forms to the statutory wording. An alternative provision, permitted 
by the statutes at the option of the incorporators, reads as follows: 


The capital of the corporation shall be at least equal to the sum of the 
aggregate par value of all issued shares having par value, plus the aggregate 
amount of consideration received by the corporation for the issuance of shares 
without par value, plus such’ amount as, from time to time, by resolution of 
the board of directors, may be transferred thereto. 

Which of these provisions will be used depends upon the condi- 
tions confronting the particular incorporation. 

The forms given here will, of course, be varied with the require- 
ments of the particular corporation. For a small corporation in any 
of the ordinary lines of business a simple, direct charter application, 
giving full power for all the real needs of the business, will usually 
be found far better than the involved, far-reaching applications so 
frequently employed, calling for purposes and powers that would 
be amply sufficient for the United States Steel Corporation or the 
American Telephone and Telegraph Company. 

The charter application which follows is also a duplicate, save 
as to names, of a recent charter application allowed by the New York 
State authorities. As will be noted, it differs in some details from 
the form of the preceding charter application. Also its very brief 
statement of purposes is unusual, but with its careful statement of 
general powers and its special provisions, it is entirely adequate. 


Form 2. New York Charter Application—Par-Value Shares ? 


CERTIFICATE OF INCORPORATION 
OF 
HOLLIS-KENT MERCANTILE CORPORATION 
Pursuant to Article Two of the Stock Corporation Law 


First: The name of the proposed corporation is Hottis-Kent MrErcan- 
TILE CORPORATION. 


Seconp: The purposes for which it is to be formed are as follows: To 
transact a general mercantile business, to manufacture, acquire, sell, pledge, 
exchange, deal in, export and import goods, wares, merchandise, and personal 
property of every kind and description. 


3 Prepared by, and presented through the courtesy of Francis N. Bangs of the New 
York Bar. 
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In FurTHERANCE, and not in limitation, of the general powers conferred 
by the laws of the State of New York, Ir Is Heresy EXpREessLy ProvipEp that 
the Corporation shall have the following powers: 


I. To purchase or otherwise acquire real and personal property of 
every kind and description, wheresoever situated, including the stocks, 
notes, bonds, debentures or other evidences of indebtedness and obligations 
of any corporation, and to issue in payment or exchange therefor, its 
own stock, notes, bonds, debentures or other obligations. , 

II. To acquire the good-will, rights and property of all kinds, and to 
take over the whole or any part of the assets and liabilities of any person, 
firm, association or corporation engaged in a similar line of business, and 
to pay for the same in cash, stock, notes, bonds, debentures or other 
obligations of this corporation. 

Ill. To hold, own, manage, improve, develop, mortgage, pledge, 
hypothecate, sell, lease or otherwise dispose of any or all of the property, 
real or personal, at any time owned by the Corporation. 

IV. To apply for, obtain, purchase or otherwise acquire, and to regis- 
ter, own, use, operate, sell, assign or otherwise dispose of letters patent 
of the United States or any foreign country, patent rights, licenses and 
privileges, inventions, secret processes, shop rights, formulae, copy- 
rights, trade-marks and trade-names, relating to or used in connection 
with the business of the Corporation. 

V. To carry on any business similar in character to that expressly 
provided for herein or necessary in the transaction thereof, whether 
manufacturing, merchandising or otherwise. ‘ 

VI. To carry on any business or operation, deemed advantageous, 
which is incidental to any of the powers or purposes hereinbefore speci- 
fied; to purchase, lease or otherwise acquire, use, undertake, manage and 
dispose of contracts, properties and rights of all kinds, including the 
assets, franchises, business, good-will and liabilities of corporations, 
associations, firms and individuals engaged in the same or a similar 
kind of business; and, generally, to do anything that a natural person 
might lawfully do or cause to be done in connection with any of the 
said things. 

VII. To do all and everything necessary, suitable or proper for the 
accomplishment of any of the purposes or the attainment of any one or 
more of the objects herein enumerated, or which shall at any time 
appear for the benefit of the Corporation in furtherance of the business 
for which it is organized. 

VIII. To borrow money for its corporate purposes; to make, accept, 
endorse, execute, issue and deliver notes, bonds, debentures, bills of 
exchange or other obligations, to lend money with or without collateral 
or other security. 


Tuirp: The total authorized capital stock of this Corporation is $250,000. 


Fourtu: The capital stock is to consist of twenty-five hundred (2500) 
shares, which are to be classified so that 2000 shares with a par value of One 
Hundred Dollars ($100) each shall be Preferred, and 500 shares with a par 
value of One Hundred Dollars ($100) each shall be Common. 

The designations, preferences, privileges and voting powers or restrictions 
or qualifications of each ciass are as follows: 

The holders of the Preferred Stock shall be entitled to receive from the 
surplus or net profits of the Corporation as and when declared by the Board 
of Directors, cumulative dividends at the rate of Seven Per Cent (7%) per 
annum, before any dividends shall be paid upon the Common Stock. 

On any distribution of capital assets the Preferred Stock shall be entitled 
to receive an amount equivalent to the par value thereof and the amount of 
any unpaid dividends accumulated thereon and no more. After distribution 


——— 
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shall have been made to the Preferred Stock as herein provided, but not 
prior thereto, the Common Stock of the Corporation shall be entitled to receive 
the remainder of such capital assets. 

_. The Preferred Stock shall have no right to vote, except as expressly pro- 
vided by law, provided, however, that if the Corporation shall fail to pay divi- 
dends on the Preferred Stock for a period of any one year, after January if 
19—, then the referred Stock of the said Corporation shall have the same 
right to vote as the Common Stock, so long as any cumulative dividends shall 
remain unpaid. 

The Corporation shall have the right to redeem the outstanding Preferred 
Stock in whole or in part at any time upon the payment of One Hundred 
Dollars ($100) per share, and the amount of any cumulative dividends unpaid 
thereon to the date of redemption. 


Firru: The office of the Corporation is to be located in the City, County 
and State of New York. 


SixtH: Its duration is to be perpetual. 
SEVENTH: The number of its directors shall be five (5). 


EicHtH: The names and post-office addresses of the directors, until the 
first annual meeting of the stockholders, are as follows: 


NAME POST-OFFICE ADDRESS 
George B. Hollis too Broadway, New York, N. Y. 
Willard E. Kent 100 Broadway, New York, N. Y. 
Henry F. Coleman 250 Park St., Montclair, N. J. 
Samuel H. Marx 15 East 26th St., New York, N. Y. 
Howard S. Holmes 25 Union Square, New York, N. Y. 


Nitntu: The name and post-office address of each subscriber of the 
Certificate of Incorporation, and a statement of the number of shares of stock 
which he agrees to take are as follows: 


NAME POST-OFFICE ADDRESS NO. OF SHARES 
George B. Hollis 100 Broadway, New York 20 
Willard F. Kent ’ yoo Broadway, New York 20 
Samuel H. Marx 15 East 26th St., New York 10 


TentH: The following provisions are adopted for the regulation of the 
business and for the conduct of the affairs of the Corporation: 


I. The Corporation may conduct its business in whole or in part, and 
exercise any and all of its rights and powers, and have one or more 
offices, both within the State of New York and in any part of the 
world, except where otherwise provided by law to the contrary. 

II. No transaction entered into by the Corporation shall be affected 
by the fact that any director of the Corporation, or any corporation, 
association or firm of which any director may be a stockholder, officer 
or member, is personally interested in it; and every director of the 
Corporation is hereby relieved from any disability. that might otherwise 
prevent his contracting with the Corporation for the benefit of himself or 
of any corporation, association or firm in which he may be in any manner 
interested. : 

Ill. To the fullest extent permitted by law, all corporate powers, 
including the sale, mortgage, hypothecation and pledge of the whole or 
any part of the corporate property, shall be exercised by the Board 


of Directors. 
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E.eventH: All of the subscribers of this Certificate are of full age, at 
least two-thirds of them are citizens of the United States, and at least one oi 
them is a resident of the State of New York. At least one of the persons 
nained as a director is a citizen of the United States and a resident of the 
State of New York. 


In Witness WHEREOF, we have made, subscribed and acknowledged this 
Certificate in duplicate. 
Dated, January 27, 19—. 


ee 


State or New YorkK 
County oF NEw York 

On January 27, 19—, before me personally came George B. Hollis, William 
F. Kent and Samuel H. Marx, to me known, and known to me to be the 
persons described in and who executed the foregoing Certificate, and they 
severally acknowledged to me that they executed the same. 


Lahn Ba cA a Cel PAL 
NEW JERSEY AND DELAWARE CHARTER FORMS 


The following New Jersey charter is that of the United States 
Steel Corporation. This is its present form. As the stock increase 
recently proposed by the directors of the corporation was approved 
by the stockholders of the company at their annual meeting held 
April 19, 1927, the capital stock clause of the charter will have to be 
amended to permit of this increased capitalization. 


Form 3. New Jersey Charter—United States Steel Cor- 
poration 


AMENDED CERTIFICATE OF INCORPORATION 
OF 
UNITED STATES STEEL CORPORATION 


We, the undersigned, in order to form a corporation for the purposes here- 
inafter stated, under and pursuant to the provisions of the Act of the Legislature 
of the State of New Jersey, entitled “An Act Concerning Corporations (Re- 
vision of 1896),’ and the acts amendatory thereof and supplementary thereto, 
do hereby certify as follows: 


I—The name of the corporation is 
UNITED STATES STEEL CORPORATION 


II—The location of its principal office in the State of New Jersey is at 
No. 51 Newark street, in the City of Hoboken, County of Hudson. The name 
of the agent therein and in charge thereof, upon whom process against the 
corporation may be served, is Hudson Trust Company. Said office is to be the 
registered office of said corporation. 


Ili—The objects for which the corporation is formed are: 


To manufacture iron, steel, manganese, coke, copper, lumber, and other 
materials, and all or any articles consisting or partly consisting of iron, 
steel, copper, wood, or other materials, and all or any products thereof. 

To acquire, own, lease, occupy, use or develop any lands containing coal 
or iron, manganese, stone or other ores, or oil, and any woodlands, or 
other lands, for any purpose of the company. 

To mine or otherwise to extract or remove coal, ores, stone and other 
minerals and timber from any lands owned, acquired, leased or occupied 
by the company, or from any other lands. 

To buy and sell, or otherwise to deal or to traffic in iron, steel, manganese, 
copper, stone, ores, coal, coke, wood, lumber and other materials and 
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any of the products thereof, and any articles consisting or partly 
consisting thereof. ; 

To construct bridges, buildings, machinery, ships, boats, engines, cars and 
other equipment, railroads, docks, slips, elevators, water works, gas 
works and electric works, viaducts, aqueducts, canals, and other water- 
ways, and any other means of transportation, and to sell the same, or 
otherwise dispose thereof, or to maintain and operate the same, except 
that the company shall not maintain or operate any railroad or canal in 
the State of New Jersey. 


To apply for, obtain, register, purchase, lease or otherwise to acquire, and 


to hold, use, own, operate and introduce, and to sell, assign, or other- 
wise to dispose of, any trademarks, trade names, patents, inventions, 
improvements and processes used in connection with or secured under 
letters patent of the United States, or elsewhere, or otherwise; and to 
use, exercise, develop, grant licenses in respect of, or otherwise turn 
to account any such trademarks, patents, licenses, processes and the like, 
or any property or rights. 

To engage in any other manufacturing, mining, construction or transpor- 
tation business of any kind or character whatsoever, and to that end to 
acquire, hold, own and dispose of any and all property, assets, stocks, 
bonds and rights of any and every kind, but not to engage in any 
business hereunder which shall require the exercise of the right of 
eminent domain within the State of New Jersey. 

To acquire by purchase, subscription or otherwise, and to hold or to 
dispose of stocks, bonds, or any other obligations of any corporation 
formed for, or then or theretofore engaged in or pursuing any one or 
more of the kinds of business, purposes, objects or operations above 
indicated, or owning or holding any property of any kind herein 
mentioned, or of any corporation owning or holding the stocks or the 
obligations of any such corporation. 

To hold for investment, or otherwise to use, sell or dispose of, any stock, 
bonds or other obligations of any such other corporation; to aid in any 
manner any corporation whose stock, bonds or other obligations are 
held or are in any manner guaranteed by the company, and to do 
any other acts or things for the preservation, protection, improvement 
or enhancement of the value of any such stock, bonds or other obliga- 
tions, or to do any acts or things designed for any such purpose; and, 
while owner of any such stock, bonds or other obligations, to exercise 
all the rights, powers and privileges of ownership thereof, and to 
exercise any and all voting power thereon. 

The business or purpose of the company is from time to time to do any 
one or more of the acts and things herein set forth; and it may conduct 
its business in other States and in the Territories and in foreign 
countries, and may have one office or more than one office, and keep 
the books of the company outside of the State of New Jersey, except 
as otherwise may be provided by law; and may hold, purchase, mort- 
gage and convey real and personal property either in or out of the 
State of New Jersey. 

Without in any particular limiting any of the objects and powers of 
the corporation, it is hereby expressly declared and provided that the 
corporation shall have power to issue bonds and other obligations 
in payment for property purchased or acquired by it, or for any other 
object in or about its business; to mortgage or pledge any stock, bonds 
or other obligations, or any property which may be acquired by it, to 
secure any bonds or other obligations by it issued or incurred: to 
guarantee any dividends or bonds or contracts or other obligations ; 
to make and perform contracts of any kind and description; and in 
carrying on its business, or for the purpose of attaining or furthering 
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any of its objects, to do any and all other acts and things, and to 
exercise any and all other powers which a copartnership or natural 
person could do and exercise, and which now or hereafter may be 
authorized by law. 


__1V—The total authorized capital stock of the corporation is eleven hundred 

million dollars ($1,100,000,000), divided into eleven million shares of the par 
value of one hundred dollars each. Of such total authorized capital stock five 
muilion five hundred thousand shares, amounting to five hundred and fifty million 
doliars, shall be preferred stock, and five million five hundred thousand shares, 
amounting to five hundred and fifty million dollars, shall be common stock. 
; From time to time the preferred stock and the common stock may be 
increased according to law, and may be issued in such amounts and proportions 
a5 shall be determined by the Board of Directors and as may be permitted by 
aw. 

The holders of the preferred stock shall be entitled to receive, when and as 
declared, from the surplus or net profits of the corporation, yearly dividends 
at the rate of seven per centum per annum and no more, payable quarterly 
on dates to be fixed by the by-laws. The dividends on the preferred stock 
shall be cumulative, and shall be payable before any dividends on the common 
stock shall be paid or set apart; so that, if in any year dividends amounting 
to seyen per cent shail not have been paid thereon, the deficiency shall be pay- 
Ble rapier’ any dividends shall be paid upon or set apart for the common 
stock. 

Whenever all cumulative dividends on the preferred stock for all previous 
years shall have been declared and shall have become payable, and the accrued 
quarterly installments for the current year shall have been declared, and the 
company shall have paid such cumulative dividends for previous years and such 
accrued quarterly installments, or shall have set aside from its surplus or net 
profits a sum sufficient for the payment thereof, the Board of Directors may 
declare dividends on the common stock, payable then or thereafter, out of any 
remaining surplus or net profits. 

In the event of any liquidation or dissolution or winding up (whether 
voluntary or involuntary) of the corporation, the holders of the preferred 
stock shall be entitled to be paid in full both the par amount of their shares and 
the unpaid dividends accrued thereon before any amount shall be paid to the 
holders of the common stock and, after the payment to the holders of the 
preferred stock of its par value and the unpaid accrued dividends thereon, the 
remaining assets and funds shall be divided and paid to the holders of the 
common stock according to their respective shares. 

V—tThe names and post-office addresses of the incorporators, and the num- 
ber of shares of stock for which severally and respectively we do hereby sub- 
scribe (the aggregate of our said subscriptions, being three thousand dollars, is 
the amount of capital stock with which the corporation will commence business), 
are as follows: 


NUMBER OF SHARES 


PREFERRED COMMON 
NAME POST-OFFICE ADDRESS STOCK STOCK 
Charles C. Cluff 51 Newark St., Hoboken, N. J. 5 5 
William J. Curtis 51 Newark St., Hoboken, N. J. 5 3 
Charles MacVeagh 51 Newark St., Hoboken, N. J. 5 5 


ViI—The duration of the corporation shall be perpetual. 


ViIIl—The number of Directors of the company shall be fixed from time to 
time by the by-laws; but the number, if fixed at more than three, shall be some 
multiple of three. The Directors shall be classified with respect to the time 
for which they shall severally hold office by dividing them into three classes, 
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each consisting of one-third of the whole number of the Board of Directors. 
The Directors of the first class shall be elected for a term ot one year; the 
Directors of the second class for a term of two years, and the Directors of the 
third class for a term of three years; and at each annual election the successors 
of the class of Directors whose terms shall expire in that year shall be elected 
to hold office for the term of three years, so that the term of office of one class 
of Directors shall expire in each year. : : 

The number of Directors may be increased as may be provided in the 
by-laws. In case of any increase of the number of the Directors the additional 
Directors shall be elected as may be provided in the by-laws, by the Directors 
or by the stockholders at an annual or special meeting; and one-third of their 
number shall be elected for the then unexpired portion of the term of the 
Directors of the first class, one-third of their number for the unexpired portion 
of the term of the Directors of the second class, and one-third of their number 
for the unexpired portion of the term of Directors of the third class, so that 
each class of Directors shall be increased equally. 

In case of any vacancy in any class of Directors through death, resignation, 
disqualification or other cause, the remaining Directors, by affirmative vote of 
a majority of the Board of Directors, may elect a successor to hold office 
for the unexpired portion of the term of the Director whose place shall be 
vacant, and until the election of a successor. 

The Board of Directors shall have power to hold their meetings outside of 
the State of New Jersey, at such places as from time to time may be designated 
by the by-laws or by resolution of the Board. The by-laws may prescribe the 
number of Directors necessary to constitute a quorum of the Board of 
Directors, which number may be less than a majority of the whole number of 
the Directors. 

Unless authorized by votes given in person or by proxy by stockholders 
holding at least two-thirds of the capital stock of the corporation, which is 
represented and voted upon in person or by proxy at a meeting specially 
called for that purpose or at an annual meeting, the Board of Directors shall 
not mortgage or pledge any of its real property, or any shares of the capital 
stock of any other corporation; but this prohibition shall not be construed to 
apply to the execution of any purchase-money mortgage or any other purchase- 
money lien. As authorized by the Act of the Legislature of the State of 
New Jersey, passed March 22, 1901, amending the 17th section of the Act 
Concerning Corporations (Revision of 1896), any action which theretofore 
required the consent of the holders of two-thirds of the stock at any meeting 
after notice to them given, or required their consent in writing to be filed, may 
be taken upon the consent of, and the consent given and filed by the holders of 
two-thirds of the stock of each class represented at such meeting in person 
or by proxy. 

Any officers elected or appointed by the Board of Directors may be removed 
at any time by the affirmative vote of a majority of the whole Board of 
Directors. Any other officer or employee of the company may be removed at 
any time by vote of the Board of Directors, or by any committee or superior 
officer upon whom such power of removal may be conferred by the by-laws 
or by vote of the Board of Directors. 

The Board of Directors, by the affirmative vote of a majority of the whole 
Board, may appoint from the Directors an executive committee, of which a 
majority shall constitute a quorum; and to such extent as shall be provided 
in the by-laws, such committee shall have and may exercise all or any of the 
powers of the Board of Directors, including power to cause the seal of the 
corporation to be affixed to all papers that may require it. 

The Board of Directors, by the affirmative vote of a majority of the whole 
Board, may appoint any other standing committees, and such standing com- 
mittees shall have and may exercise such powers as shall be conferred or 
authorized by the by-laws. 
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The Board of Directors may appoint’ not only other officers of the com- 
pany, but also one or more Vice-Presidents, one or more Assistant Treasurers, 
and one or more Assistant Secretaries; and to the extent provided in the 
by-laws the persons so appointed respectively shall have and may exercise all 
the powers of the President, of the Treasurer and of the Secretary, respectively. 

The Board of Directors shall have power from time to time to fix and 
to determine and to vary the amount of the working capital of the company; 
and to direct and determine the use and disposition of any surplus or net profits 
over and above the capital stock paid in; and in its discretion the Board of 
Directors may use and apply any such surplus or accumulated profits in pur- 
chasing or acquiring its bonds or other obligations, or shares of its own capital 
stock, to such extent and in such manner and upon such terms as the Board 
of Directors shall deem expedient ; but shares of such capital stock so purchased 
or acquired may be resold, unless such shares shall have been retired for the 
purpose of decreasing the company’s capital stock, as provided by law. 

The Board of Directors trom time to time shall determine whether and to 
what extent, and at what times and places, and under what conditions and 
regulations, the accounts and books of the Corporation, or any of them, shall be 
open to the inspection of the stockholders, and no stockholder shall have any 
right to inspect any account or book or document of the Corporation, except 
as conferred by statute or authorized by the Board of Directors, or by resolution 
of the stockholders. 

Subject always to by-laws made by the stockholders, the Board of Directors 
may make by-laws, and from time to time may alter, amend or repeal any 
by-laws, but any by-laws made by the Board of Directors may be altered or 
repealed by the stockholders at any annual meeting, or at any special meeting, 
provided notice of such proposed alteration or repeal be included in the notice 
of the meeting. 


In Witness WueEreEor, we have hereunto set our hands and seals 
the 23rd day of February, 1901. 


Cuartes C. CLurr [L. s.] 
WiLuiAM J. Curtis fr.Se] 
Cuartes MaAcVeacH |[L. s.] 
Signed, sealed and delivered in 
the presence of 
Francis LyNnbE STETSON 
Victor MorAweEtz 


State of NEw JERSEY 
County or Hupson 
Be It Remembered, that on this 23rd day of February, 1901, before the 
undersigned, personally appeared Charles C. Cluff, William J. Curtis, and 
Charles MacVeagh, who, I am satisfied, are the persons named in and who 
executed the foregoing certificate; and I having first made known to them, and 
to each of them, the contents thereof, they did each acknowledge that they 
signed, sealed and delivered the same as their voluntary act and deed. 
Gro. HorimeEs, 
Master in Chancery of New Jersey 


SS.5 


The charter which follows is granted by the State of Delaware. 
Taking into consideration the size and nature of the corporation the 
instrument is exceptionally simple and straightforward. It provides 
for common stock only—no-par value—without classification or limi- 
tation on its voting power. 
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lt may be noted that under the 1927 amendments of the Delaware 
corporation laws unusual charter powers are now obtainable in that 
state. 


Form 4. Delaware Charter—Loew’s Incorporated 


CERTIFICATE OF INCORPORATION 
OF 
LOEW’S INCORPORATED 


First: The name of this corporation is 
Lorew’s INCORPORATED. 


Seconp: Its principal office in the State of Delaware is located at No. 311 
South State Street, in the City of Dover, County of Kent. The name and 
address of its resident agent is the Unirep States CorporaTION CoMPANY, 
No, 311 South State Street, Dover, Delaware. 


Tuirp: The nature of the business, or objects or purposes proposed to 
be transacted, promoted or carried on are: 

To carry on the business of producing and presenting public entertainment, 
theatrical and otherwise, and also of theatrical proprietors, music hall proprie- 
tors, caterers for public entertainments, concerts, and public exhibitions, ballets, 
conjuring, juggling, moving picture and other entertainments, and to provide, 
engage and employ actors, dancers, singers, variety performers, athletes and 
theatrical and musical artists, and to produce and present to the public, all 
manner of shows, exhibitions and amusements which are or may be produced 
at a theatre, music hall or elsewhere within enclosures or in the open. To 
own, acquire, erect, lease, use, operate, manage, or control and sell, let, 
mortgage, transfer or otherwise dispose of theatres, halls, gardens, entertain- 
ment halls or other places for public entertainment or amusement. 

To manufacture, purchase, sell, import, export, distribute, rent, lease, 
repair and operate motion picture films, motion picture cameras and motion 
picture projecting machines and apparatus, lantern slides, and apparatus and 
devices of every kind that may be necessary or incidental to the foregoing 
business or in connection with the production upon the theatrical stage of motion 
picture exhibitions and the giving of vaudeville performances in conjunction 
therewith. 

To manufacture, produce, purchase, hire, borrow or acquire in any manner, 
and to sell, let, mortgage, pledge, transfer or in any wise dispose of literary 
property and films for use in motion picture cameras and motion picture films 
of any and every sort; and property, of any and all kinds necessary or accessory 
to the use of such films, or pertaining in any way to the motion picture business. 

To manufacture, purchase or otherwise acquire, own, mortgage, pledge, 
sell, assign and transfer, or otherwise dispose of, to invest, trade, deal in and 
deal with, goods, wares and merchandise and real and personal property of 
every class and description. 

To acquire, and pay for in cash, stock or bonds of this corporation or 
otherwise, the good will, rights, assets and property, and to undertake or assume 
the whole or any part of the obligations or liabilities of any person, firm, asso- 
ciation or corporation. 


To acquire, hold, use, sell, assign, lease, grant licenses in respect of, mort- 
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gage, or otherwise dispose of letters patent of the United States or any foreign 
country, patent rights, licenses and privileges, inventions, improvements and 
processes, copyrights, trade-marks and trade-names, relating to or useful in 
connection with any business of this corporation. 

To guarantee, purchase, hold, sell, assign, transfer, mortgage, pledge or 
otherwise dispose of shares of the capital stock of, or any bonds, securities or 
evidences of indebtedness created by any other corporation or corporations 
organized under the laws of this state or any other state, country, nation or 
government, and while the owner thereof to exercise all the rights, powers 
and privileges of ownership. : 

To borrow money, to issue bonds, debentures or obligations of this cor- 
poration from time to time, for any of the objects or purposes of the corporation, 
and to secure the same by mortgage, pledge, deed of trust, or otherwise. 

To purchase, hold, sell and transfer the shares of its own capital stock; 
provided it shall not use its funds or property for the purchase of its own 
shares of capital stock when such use would cause any impairment of its 
capital; and provided further that shares of its own capital stock belonging 
to it shall not be voted upon directly or indirectly. 

To have one or more offices, to carry on all or any of its operations and 
business and without restriction or limit as to amount to purchase or otherwise 
acquire, hold, own, mortgage, sell, convey, or otherwise dispose of real and per- 
sonal property of every class and description in any of the States, Districts, 
Territories or Colonies of the United States, and in any and all foreign countries, 
subject to the laws of such State, District, Territory, Colony or Country. 

In general, to carry on any other business in connection with the fore- 
going, whether manufacturing or otherwise, and to have and exercise all the 
powers conferred by the laws of Delaware upon corporations formed under 
the act hereinafter referred to, and to any or all of the things hereinbefore 
set forth to the same extent as natural persons might or could do. 

In the absence of fraud, no contract or other transaction between this 
corporation and any other corporation, and no act of this corporation, shall 
in any way be affected or invalidated, by the fact, that any of the directors of 
this corporation are pecuniarily or in any wise interested in, or are directors 
or officers of, such other corporation. Any director individually, or any firm, 
of which any director may be a member, may in the absence of fraud, be a 
party to, pecuniarily or any wise interested in any contract or transaction of 
this corporation, provided that the fact that he or such firm is so interested, 
shall be disclosed, or shall have been known to the directors or a majority 
thereof. Any contract, transaction or act of this corporation, or of the directors, 
which shall be ratified by a majority of a quorum of the stockholders having 
voting powers, at any annual meeting, or at any special meeting called for 
that purpose, shall so far as permitted by law and by this certificate, be as valid 
and as binding as though ratified by every stockholder of this corporation. 

The foregoing clauses shall be construed both as objects and powers; and 
it is hereby expressly provided that the foregoing enumeration of specific powers 
shall not be held to: limit or restrict in any manner the powers of this 


corporation. 


FourrH: The total number of shares authorized is Four Million 


(4,000,000) which shares are without nominal or par value. ’ 
Such stock may be issued by the corporation from time to time for such 
consideration as may be fixed from time to time by the board of directors 


thereof. 


Frrta: The number of shares with which this corporation will commence 
business is Ten (10). 


SixtH: The names and places of residence of the subscribers to the 
capital stock and the number of shares subscribed for by each are as follows: 
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Residence 
Name No. of Shares 

James M. Satterfield 311 South State Street, 8 
Dover, Del. 

Paul S. Smith 65 Cedar Street, I 
New York City 

Harry McDaniel, Jr. 311 South State Street, I 
Dover, Del. 


SEvENTH: This Corporation is to have perpetual existence. 


E1cutH: The private property of the stockholders shall not be subject 
to the payment ef corporate debts to any extent whatever. 


NintH: In furtherance, and not in limitation of the powers conferred by 
statute, the board of directors is expressly authorized: 

To make and alter the by-laws of this corporation, to fix the amount to 
be reserved as working capital over and above its capital stock paid in, to 
authorize and cause to be executed mortgages and liens upon the real and 
personal property of this corporation. 

From time to time to determine whether and to what extent and at what 
times and places, and under what conditions and regulations, the accounts and 
books of this corporation (other than the stock ledger), or any of them, shall 
be open to inspection of stockholders; and no stockholder shall have any right 
of inspecting any account, book or document of this corporation except as 
conferred by statute, unless authorized by a resolution of the stockholders or 
directors. ' 

If the by-laws so provide, to designate two or more of its number to 
constitute an executive committee, which committee shall for the time being, 
as provided in said resolution or in the by-laws of this corporation, have and 
exercise any or all of the powers of the board of directors in the management 
of the business and affairs of this corporation, and have power to authorize the 
seal of this corporation to be affixed to all papers which may require it. 

Pursuant to the affirmative vote of the holders of at least a majority of 
the stock issued and outstanding, having voting power, given at a stockholders’ 
mecting duly called for that purpose, or when authorized by the written consent 
of at least a majority of the holders of the voting stock issued and outstanding, 
the board of directors shall have power and authority at any meeting to sell, 
lease or exchange all of the property and assets of this corporation, including 
its good will and its corporate franchises, upon such terms and conditions as 
its board of directors deem expedient and for the best interests of the 
corporation. 

This corporation may in its by-laws confer powers upon its directors in 
addition to the foregoing, and in addition to the powers and authorities expressly 
conferred upon them by the statute. 

Both stockholders and directors shall have power, if the by-laws so provide, 
to hold their meetings, and to have one or more offices within or without the 
State of Delaware, and to keep the books of this corporation (subject to 
the provisions of the statutes), outside of the State of Delaware at such places 
as may be from time to time designated by the board of directors. 


TentH: At all elections of directors, each stockholder shall be entitled 
to as many votes, as shall equal the number of his shares of stock, multiplied by 
the number of directors to be elected; and he may cast all of such votes for a 
single director, or may distribute them among the number to be voted for, or 
any two or more of them, as he may see fit. 


ELrveNTH: This corporation reserves the right to amend, alter, change or 
repeal any provision contained in this certificate of incorporation, in the manner 
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now or hereafter prescribed by statute, and all rights conferred upon stock- 
holders herein are granted subject to this reservation. 


WE. THE UNDERSIGNED, being each of the original subscribers to the capital 
stock hereinbefore named for the purpose of forming a corporation to do busi- 
ness both within and without the State of Delaware, and in pursuance of the 
General Corporation Law of the State of Delaware, being Chapter 65 of the 
Revised Code of Delaware, and the acts amendatory thereof and supplemental 
thereto, do make and file this certificate, hereby declaring and certifying that 
the facts herein stated are true, and do respectively agree to take the number 
of shares of stock hereinbefore set forth, and accordingly have hereunto set our 
hands and seals this 18th day of October, A. D. 1919. 

(Signed) James M. SATTERFIELD (SEAL) 
(Signed) Paurt S. SmiItH (SEAL) 
(Signed) Harry McDantet, Jr. (SEAL) 
In presence ‘of : 
Epwin F. Woop, 
as to all. 


CHAPTER 130 
MARYLAND CHARTER FORMS 


The charter which follows is that of a Maryland corporation and 
is an excellent example of the somewhat extreme modern type. The 
stock is of no par value, is classified, the voting right is confined to 
the comparatively small “Common Stock Class B”’, to this same 
Class B stock is reserved the sole right to issue additional stock similar 
to that now issued, or with different designations, preferences, voting 
powers, restrictions and qualifications, and the right of stockholders, 
as such, to preferential subscription to new stock is expressly denied. 
Other unusual provisions are also included. 


Form 5. Maryland Charter—Dodge Brothers, Inc. 


DODGE BROTHERS, INC. 
CHARTER 


THIS Is TO CERTIFY: 


First: That we, the subscribers, George S. Newcomer, E. Horry Frost 
and Douglas H. Rose, the post-office address of all of whom is Calvert 
Building, No. ror East Fayette Street, Baltimore, Maryland, all being of full 
legal age, do, under and by virtue of the General Laws of the State of Mary- 
land, authorizing the formation of corporations, associate ourselves with the 
intention of forming a corporation. 


Second: The name of the corporation (which is hereinafter termed the 
Corporation) is 


Dopce Broruers, Inc. 


_ a) ERS The purposes for which, and for any of which, the Corporation 
is eae and the business and objects to be carried on or promoted by it, are 
as follows: 


1. To purchase and acquire all or any part of the business, properties, real 
and personal, assets and rights of Dodge Brothers, a Michigan corporation, 
including the good will of said business and the exclusive right to use the naime 
“Dodge Brothers”, the name “Dodge Brothers, Incorporated”, the name “Dodge 
Brothers, Inc.”, and the name “Dodge” as applied to automobiles, trucks, parts 
and appliances in the carrying on of said business; to carry on the business 
so acquired as a going concern; to pay for the business, properties, assets and 
rights so purchased and acquired in cash and/or in stock, bonds, debentures, 
convertible securities and/or other obligations of the Corporation in any manner 
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permitted by law; and to assume or guarantee indebtedness, contracts and com- 
mitments of such corporation; also to so purchase and acquire as a going 
concern or otherwise and to carry on, maintain and operate all or any part 
of the property or business of any person, firm, association or corporation what- 
soever deemed to be of benefit to the Corporation or of use in any manner in 
connection with any of its. objects or purposes. 

2, To manufacture, acquire, sell, dispose of and deal in automobiles, motor 
trucks, cars, boats, tractors, motorcycles and other vehicles, aeroplanes and 
airships, engines, chassis, bodies, parts, appliances, accessories, equipment, 
materials and supplies of all kinds, merchandise and any articles of commerce 
whatsoever. 

3. To acquire, own, lease, mortgage, convey or assign in trust, occupy, 
use, develop, deal in or with, sell or otherwise dispose of real estate, including 
lands containing any mineral or chemical material whatsoever and any other 
lands; and to mine or otherwise extract and remove coal, ores, oil, minerals 
and/or timber from any lands acquired, owned, leased or occupied by the 
Corporation or from any other lands. 

4. To construct, purchase, lease or otherwise acquire, own, operate, improve, 
mortgage, convey or assign in trust, pledge, convey, sell or otherwise dispose 
of, and deal in or with plants, factories, buildings, machinery, tools, ships, 
equipment, railroads, docks, slips, elevators and other means of production, 
manufacture, transportation and distribution. 

5. To buy, sell or otherwise acquire, dispose of, deal in or with, import 
and export raw materials and supplies of all kinds, automobiles, motor trucks, 
cars, boats, tractors, motorcycles and other vehicles, aeroplanes and airships, 
engines, chassis, bodies, parts, appliances, accessories, equipment and all other 
materials, stock in trade, merchandise and any articles of commerce whatsoever. 

6. To engage in any other manufacturing, mining, construction, produc- 
tion, refining or merchandising business of any kind or character whatsoever, 
and to that end to acquire and own, hold and dispose of any and all property of 
any nature. 

7. To apply for, register, purchase and lease or otherwise acquire, hold, 
own, use, operate, introduce, develop or control, sell, assign or otherwise dispose 

of, take or grant licenses or other rights with respect to, and in any and all 

ways to exploit or turn to account inventions, improvements, copyrights, patents, 
trade-marks, formulae, trade names and distinctive marks and similar rights of 
any and all kinds, and whether granted, registered or established by or under 
the laws of the United States or of any State thereof, or of any other country 
or place. 

8. To purchase or otherwise acquire, obtain an interest in, hold, pledge, 
mortgage, sell, exchange or otherwise dispose of stocks, voting trust certificates, 
bonds, mortgages, debentures, notes, commercial paper and other securities, 
choses in action, evidences of indebtedness, certificates of interest or other obliga- 
tions of any nature however evidenced; to exercise any and all rights, powers 
and privileges of individual ownership or interest in respect to any such se- 
curities or obligations, including the right to vote thereon; to acquire or to 
become interested in any such securities or obligations by original subscription 
or otherwise and irrespective of whether or not such securities or obligations 
are fully paid or subject to further payments. ’ ; 

9. To promote, finance, aid and assist financially or otherwise, any cor- 
poration or association formed under the laws of the United States or of any 
State, territory, colony or possession thereof, or of the District of Columbia, 
or of any foreign country, or any firm or individual, in the business, financing 
or welfare of which or of whom the Corporation has any interest of any nature, 
or with which or with whom it has business dealings; and in connection there- 
with to guarantee or become surety for the performance of or assume any 
undertaking or obligation, or the payment of principal of or interest on obliga- 
tions and dividends on stock or other payments whatsoever, and by endorse- 
ment or otherwise to guarantee the payments of principal of and interest on 
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bonds, debentures, notes, drafts and other securities, evidences of indebtedness 
and obligations; and to aid in any manner any corporation or association or 
any firm or individual, or which the Corporation is a creditor, or of which stock, 
voting trust certificates, bonds, mortgages, debentures, notes, drafts or other 
securities, evidences of indebtedness, certificates of interest or obligations are 
held or owned by the Corporation, and generally to do any acts or things 
designed to protect, preserve, improve or enhance the value of any such stock, 
voting trust certificates, bonds, mortgages, debentures, notes, drafts or other 
securities, evidences of indebtedness, certificates of interest or obligations. 

In furtherance and not in limitation of the general powers conferred by 
the laws of the State of Maryland, and of the objects and purposes herein- 
before stated, it is expressly provided that the Corporation shall also have 
the following powers, that is to say: 

(a) To do any and all things herein set forth to the same extent and as 
fully as natural persons might or could do, and in any part of the world, and 
as principal, agent, contractor or otherwise, and either alone or in conjunction 
with any other individuals, firms, associations, corporations or syndicates; and 
to make and perform contracts of every kind and description; 

(b) To borrow or raise money without limit, and upon any terms and 
for any purpose; to issue, sell or dispose of the Corporation’s bonds, debentures, 
notes, certificates of indebtedness and/or other obligations, secured or unsecured 
and however evidenced, convertible into stock or not so convertible, upon any 
terms and in any lawful manner ; to mortgage, convey or assign in trust, pledge, 
grant any charge or impose any lien upon, all or any part of the real or 
personal property, rights, interests or franchises of the Corporation, whether 
owned by it at the time or thereafter acquired; 

(c) To make, execute, endorse and accept promissory notes, bills of ex- 
change and other negotiable instruments for any of the purposes of the Corpora- 
tion; and to redeem any debt or other obligation before the same shall fall due 
on any terms and at any advance or premium; 

(d) To pay for any property, rights or interests acquired by the Corpora- 
tion in money or other property, rights or interests, or by assigning, issuing or 
delivering in exchange therefor its own stock, bonds, debentures, notes, cer- 
tificates of indebtedness and/or other obligations, secured or unsecured and 
however evidenced, convertible into stock or not so convertible, upon any 
terms and in any lawful manner; to purchase or otherwise acquire, hold, sell, 
convey or assign, pledge, transfer, or otherwise dispose of, and to reissue, any 
shares of its own capital stock (so far as may be permitted by law) and its 
honds, debentures, notes, certificates of indebtedness and/or other obligations, 
secured or unsecured and however evidenced, convertible into stock or not so 
convertible, upon any terms and in any lawful manner; 


(e) To do all and everything necessary or proper for the accomplishment 
of the objects herein enumerated or necessary or incidental to the protection or 
benefit of the Corporation, and in general to carry on any lawful business 
necessary or incidental to the attainment of the objects or purposes of the 
Corporation or which may conveniently be carried on in connection with any 
of the business of the Corporation ; 


(f) To conduct its business and in connection therewith to maintain one 
or more offices in the State of Maryland, other States, the District of Columbia, 
the territories, colonies and possessions of the United States and in foreign 
countries. 


Nothing herein shall be deemed to limit or exclude any power, right or 
privilege given to the Corporation by law or construed to give to the Corpora- 
tion any rights, powers or privileges not permitted by the laws of the State 
of Maryland to corporations organized under the statutes of the State of 
Maryland for the purposes for which the Corporation is organized. 

The foregoing clauses shall be construed as objects, purposes and powers, 
and it is expressly provided that the foregoing enumeration of specific powers 
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shall not be held to limit or restrict in any manner the objects, purposes and 
powers of the Corporation. 


FourtH: The post-office address of the place at which the principal office 
of the Corporation in the State of Maryland will be located is Calvert Building, 
No, 101 East Fayette Street, Baltimore, Maryland, and the name of the resident 
agent of the Corporation is J. Bannister Hall, Jr., who is a citizen of Maryland, 
actually residing therein, and whose post-office address is Calvert Building, 
No. 101 East Fayette Street, Baltimore, Maryland. 


FirtH: The total amount of the authorized capital stock is Three Million, 
saat Hundred and Eighty-five Thousand (3,885,000) shares, classified as 
ollows : 


Preference Stock 850,000 shares 
without par value. 

Common Stock Class A 2,535,000 shares 
without par value. 

Common Stock Class B 500,000 shares 


without par value. 


The preferences, voting powers, restrictions and qualifications of the 
Preference Stock, the Common Stock Class A and the Common Stock Class B 
shall be as follows: 


PREFERENCE STOCK 


The holders of the Preference Stock shall be entitled, in preference to the 
holders of Common Stock Class A and Common Stock Class B, to dividends, 
as and when declared by the Board of Directors, at the rate of Seven Dollars 
($7.) per share per annum, and no more, payable quarterly on the fifteenth 
days of January, April, July and October, with proper adjustment for any 
dividend period which is less than a full quarter; such dividends shall be 
cumulative from and after April 16, 1925, so that if for any dividend period 
dividends at the rate of Seven Dollars ($7.) per share per annum shall not 
have been paid upon the Preference Stock, the deficiency shall be fully paid, 
but without interest, before any dividend shall be paid upon, or set apart for, 
the Common Stock Class A or the Common Stock Class B. In the event of 
the liquidation, dissolution or winding up of the Corporation, whether voluntary 
or involuntary, the holders of the Preference Stock shall be entitled to be 
paid One Hundred Five Dollars ($105.) per share, together with an amount 
equal to all dividends thereon accrued or in arrears, whether or not earned 
or declared, before any amount shall be paid to the holders of Common Stock 
Class A or of Common Stock Class B and shall be entitled to no further 
payments or distribution; the Corporation however may declare and pay divi- 
dends upon any class or classes of stock without being required to accumulate 
any reserve or otherwise provide in advance for the payment of any sum 
to the holders of Preference Stock on liquidation, dissolution or winding up. 

At any time and from time to time, at the option of the Board of Directors, 
the Preference Stock may be redeemed, in whole or in part, on any date fixed 
for the payment of dividends on the Preference Stock, at the redemption price 
of One Hundred Five Dollars ($105) for each share of Preference Stock 
redeemed, together with the amount, if any, by which Seven Dollars ($7) 
per annum upon each such share from the date after which dividends thereon 
became cumulative to the date of redemption exceeds the dividends actually 
paid thereon from such date to the date of redemption. If less than all the 
shares of Preference Stock are to be redeemed, the shares to be redeemed 
shall be selected by lot in such manner as the Board of Directors shall deter- 
mine. Notice of the intention of the Corporation to redeem such shares of 
Preference Stocl< shall be mailed sixty (60) days before the date of redemption 
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to each holder of record of the shares to be redeemed at his last known 
post-office address as shown by the Corporation’s records. At any time aiter 
such notice has been mailed as aforesaid, the Corporation may deposit the 
aggregate redemption price (or the portion thereof not already paid in 
the redemption of shares so to be redeemed) with any bank or trust company 
in the City of New York named in such notice, payable in the amounts 
aforesaid to the respective record holders of the shares so to be redeemed 
on endorsement and surrender of their certificates, and upon the making of 
such deposit said holders shall cease to be stockholders with respect to said 
shares and from and after the making of such deposit said holders shall have 
no interest in or claim against the Corporation with respect to said shares, 
but shall bb entitled only to receive said moneys from said bank or trust 
company without interest. Any moneys unclaimed at the end of six years 
from the date of said deposit shall be repaid to the Corporation. 

The holders of Preference Stock shall have no right to vote at any meeting 
of stockholders or election of the Corporation or otherwise to participate in 
any action of any nature taken by the Corporation or the stockholders thereof. 


Common Stock Crass A anp Common Stock Crass B 


The Common Stock Class A and Common Stock Class B shall be identical 
in all respects, except that the holders of Common Stock Class A shall have 
no voting power for any purpose whatsoever and the holders of Common 
Stock Class B shall, to the exclusion of the holders of Common Stock Class A 
and of the holders of Preference Stock, have full voting power for all purposes, 
each holder of Common Stock Class B to have one vote for each share of 
such stock held by him, 

The authorized amount of stock of the Corporation of any class or classes 
may be increased from time to time in any manner permitted by law by yote of 
the holders of a majority of the total number of shares of Common Stock 
Class B issued and outstanding. Upon the vote of the holders of a majority 
of the total number of shares of Common Stock Class B issued and outstanding, 
the Corporation may from time to time in any manner permitted by law create 
one or more classes of stock with such designations, preferences, voting powers, 
restrictions and qualifications as may be determined by such vote, which 
may be the same as or different from the designations, preferences, voting 
powers, restrictions and qualifications of the classes of stock of the Corporation 
then authorized or issued and outstanding. Any such vote may authorize any 
shares of any class of stock then authorized but unissued to be reclassified 
in any manner permitted by law as shares of any other class or classes. 


Stxtu: The Board of Directors of the Corporation is hereby empowered 
to authorize the issuance from time to time of shares of the stock of the Cor- 
poration without par value of any class, whether now or hereafter authorized, 
and securities convertible into shares of its stock without par value of any 
class, whether now or hereafter authorized, for such considerations and on 
such terms as said Board of Directors may deem advisable, subject to such 
limitations and restrictions, if any, as may be set forth in the by-laws of the 
Corporation. 


SeventH: If so determined by the Board of Directors, the Corporation 
may from time to time receive money and/or other property upon the con- 
dition that it credit the amount of value thereof to reserve or surplus, and such 
money or other property may be an undivided part of a consideration for 
another part of which stock, bonds, debentures and/or other obligations of the 
Corporation are issued. Against any reserve or surplus so established there 
may be charged losses at any time incurred by the Corporation, also dividends 
or other distributions upon stock. Such reserve or surplus may be reduced 
from time to time by the Board of Directors for the purposes above specified, 
or by transfer from such reserve or surplus to capital account. 


————— 


Ch. 130] MARYLAND CHARTER FORMS TIOL 


ErcutH: No holder of any stock of the Corporation shall be entitled as 
of right to purchase or subscribe for any part of any unissued stock of the 
Corporation, or for any additional stock of any class to be issued pursuant to 
any increase of the authorized capital stock of the Corporation, or of bonds, 
certificates of indebtedness, debentures or other securities convertible into 
stock of the Corporation, but any such unissued stock or any such additional 
authorized issue of new stock, or of securities convertible into stock, may be 
issued and disposed of by the Board of Directors to such persons, firms, cor- 
porations, or associations, and upon such terms as the Board of Directors may, 
in its discretion, determine, without offering to the stockholders then of record, 
or any class of stockholders, any thereof, on the same terms or on any terms; 
and any shares or convertible securities which the Board of Directors may 
determine to offer for subscription to holders of stock may, as said Board 
ot Directors shall determine, be offered to holders of any class or classes of 
stock at the time existing to the exclusion of holders of any or all other classes 
at the time existing. . 


NrintuH: In case the Corporation enters into contracts or transacts busi- 
ness with one or more of its directors, or with any firm of which one or more 
of its directors are members, or with any other corporation or association of 
which one or more of its directors are stockholders, directors or officers, such 
contract or transaction shall not be invalidated or in any wise affected by the 
fact that such director or directors have or may have interests therein which 
are or might be adverse to the interests of the Corporation, even though the 
vote of the director or directors having such adverse interest shall have been 
necessary to obligate the Corporation upon such contract or transaction, and 
even though the fact of such interest was not disclosed to other directors or 
stockholders acting upon or. in reference to such contract or transaction. No 
director or directors having such adverse interest shall be liable to the Corpora- 
tion or to any stockholder or creditor thereof or to any other person for any 
loss incurred by it under or by reason of any such contract or transaction, nor 
shall any such director or directors be accountable for any gains or profits 
realized thereon. 


TentH: The Corporation may sell, lease or exchange all of its property 
and franchises upon the consent of, and for such consideration and upon such 
terms as may be approved by, the holders of a majority of the total number 
ot shares of Common Stock Class B issued and outstanding, expressed in 
writing with or without a meeting or by vote at a meeting called for that 
purpose in the manner provided by the by-laws of the Corporation for special 
mieetings of stockholders. 


ELeventH: Upon the consent of the holders of a majority of the total 
number of shares of Common Stock Class B issued and outstanding, expressed 
in writing with or without a meeting or by vote at a meeting called for that 
purpose in the manner provided by the by-laws of the Corporation for special 
meetings of stockholders, in order to effect the re-incorporation or reorganiza- 
tion of the Corporation ‘without a liquidation or winding up, all the property, 
franchises, rights and assets of the Corporation may be sold, conveyed, assigned 
and transferred as an entirety to a new corporation to be organized under the 
laws of the United States, the State of Maryland, or of any other State of 
the United States, or of any foreign state, for the purpose of so taking over 
all the property, franchises, rights and assets of the Corporation, with the 
same or a different authorized number of shares of stock, and with the same 
preferences, voting powers, restrictions and qualifications thereof as may then 
attach to the classes of stock of the Corporation then outstanding (provided et 
the whole or any part of such stock or of any class thereof may be oe 
with or without nominal or par value) ; the ‘consideration for such ip is 
conveyance to be the assumption by such new company of all of the then 
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outstanding liabilities of the Corporation and the issuance and delivery by the 
new company of shares of stock (any or all thereof either with or without 
nominal or par value) of such new company of the several classes into which 
the stock of the Corporation is then divided equal in number to the number of 
shares of stock of the Corporation of the several classes then outstanding. - In 
the event of such sale each holder of stock in the Corporation agrees forthwith 
to surrender for cancellation his certificate or certificates for stock of the 
Corporation and to receive and accept in exchange therefor, as his full and 
final distributive share of the proceeds of such sale and conveyance and of the 
assets of the Corporation, a number of shares of the stock of the new company 
of the class corresponding to the class of the shares surrendered equal in number 
to the shares of stock of the Corporation so surrendered, and in such event 
no holder of any of the stock of the Corporation shall have any rights or 
interests in or against the Corporation except the right upon surrender of 
his certificates as aforesaid properly endorsed to receive from the Corporation 
certificates for such shares of such new company as herein provided. Such 
new company may, but need not, have all or any of the powers of the Corpora- 
tion, and the charter and by-laws of such new company may, but need not, 
contain all or any of the provisions contained in the charter and by-laws of 
the Corporation. 


TwetrtH: The Corporation may close its affairs and be dissolved in the 
manner provided by law upon the vote of the holders of a majority of the 
total! number of shares of the Common Stock Class B issued and outstanding. 


THIRTEENTH: Upon the vote of the holders of a majority of the total 
number of shares of Common Stock Class B issued and outstanding, (1) any 
statute of the State of Maryland hereafter enacted, whereby the rights, powers 
or privileges of the stockholders of corporations organized under the general 
laws of said State are increased, diminished or in any way affected, or whereby 
effect is given to the action taken by any part less than all of the stockholders 
of any such corporation, shall, if not otherwise applicable, apply to the Corpora- 
tion and shall be binding not only upon the Corporation but upon every stock- 
holder thereof to the same extent as if such statute had been in force at the 
date of the receipt for record of the certificate of incorporation of the Corpora- 
tion, and/or (2) amendments to the charter, authorized by the laws of the State 
of Maryland at the time of the making of such amendments, may be made. 


FourtEENTH: The Corporation shall have five directors, which number 
may be changed from time to time in such lawful manner as the by-laws of 
the Corporation shall provide. Robert E. Christie, Jr., Albert G. Teale, Clifford 
F. Stone, Cloyd Laporte and Wilkie Bushby shall act as directors of the 
Corporation until its first annual meeting or until their successors shall have 


been duly chosen and qualified. No director need be a stockholder of the 
Corporation. 


FirreentH: The Board of Directors shall have the general management 
and control of the business and property of the Corporation and may exercise 
all the powers of the Corporation except such as may be expressly limited by 
statute, charter or by-laws to the stockholders. Without limiting the generality 
of the foregoing powers and subject to and unless prohibited by the statutes 
of the State of Maryland, the Board of Directors, without consent or other 
action of the stockholders of the Corporation, may authorize the Corporation to 
purchase, lease or otherwise acquire, hold, mortgage, convey or assign in trust, 
pledge, sell, convey, lease or otherwise dispose of, such property, real and 
personal, without as well as within the State of Maryland, as the Board of 
Directors may from time to time determine, and in payment for any property 
or for money or any other consideration, and so far as may be lawful, to issue 
or cause to be issued stock of the Corporation, or bonds, debentures, notes, or 
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other obligations thereof, secured or unsecured and convertible into stock or not 
s9 convertible. 


SIXTEENTH: The Corporation is to have perpetual existence. 


IN WITNESS WHEREOF, we have signed this certificate of incorporation on 
April 8, 1925. 


Georce S. NEWCOMER 
E. Horry Frost 


Doucias H. Rose 
Witness : 


Cora E. ScHorra 


CHAT HE Rais 
CHARTER CLAUSES—PURPOSES 


The businesses directly covered by the charter clauses of the pres- 
ent chapter are fairly representative. Where any desired business is 
not included it will in most cases be possible to find among the clauses 
given, some related, or similar purpose clauses that can be adapted 
to meet the particular requirements. 

The clauses of Forms 6 to 61, inclusive, cover the specific purposes 
of particular businesses. It is usual, as will be seen by reference to 
the charters of the preceding chapters, to include in the charter of 
the ordinary business corporation other clauses giving special or 
general powers in addition to the direct specific purposes. Such 
clauses will be found in the chapter which follows. As a corporation 
always has power to do such legitimate things as are necessary to 
effect the purposes of its creation, the general clauses are not always 
necessary, but when used are added to the specific purposes for the 
sake of completeness and to remove any possible doubt as to the 
extent of the corporate powers. 

The direct purpose clauses of the present chapter are arranged 
alphabetically. 


Form 6. Advertising 


To carry on the general business of advertising and to act as advertising 
agents. 

(a) To undertake and, carry into effect contracts with individuals, firms, 
and corporations for advertising and publicity in all its varieties. 

_(b) To deal and contract for advertisements and advertising in papers, 
periodicals and by mail, signs, bill-boards, and posters in all forms and in all 
places. 

(c) To print, publish, and circulate all forms of advertising and publicity 
material. 

_(d) To print, publish, and deal in all kinds of papers, publications, and 
articles or things useful to or in connection with advertising and publicity. 


Form 7. Aeroplanes 


To assemble, manufacture, acquire by purchase or lease or otherwise, im- 
port, export, deal in, sell, operate, repair and let for hire, aeroplanes, bi-planes, 
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hydroplanes, balloons, dirigibles, and other flying machines and apparatus of 
every kind and description, together with such other mechanisms, parts, equip- 
ment and accessories, as may be necessary or desirable in the manufacture, use 
sale and repair of such machines and constructions. 

To assemble, manufacture, buy, sell and deal in generally, motors, engines 
and other machinery for use in and with flying machines and constructions for 
navigating the air, and tools, supplies and appliances of every kind for use in 
or in connection with the said motors, engines and other machinery, or in 
the manufacture and repair thereof. 

_To erect, lease, or otherwise acquire, and to erect for others, and to 
maintain and operate hangars and other buildings and constructions for the 
storing, caring for and repair of aeroplanes, flying machines, balloons, dirigibles 
and related or connected mechanisms and constructions of every kiud, 


Form 8. Amusement Devices 


(a) To make, install, and operate certain devices, mechanisms, and ap- 
paratus for amusement, recreation, entertainment, and exhibition, invented or 
devised by Ward L. Donaldson. 

(b) To make, lease, purchase, and otherwise acquire, and to use, operate, 
sell, and license to use, all manner of devices, apparatus, and constructions for 
the purpose of amusement, recreation, entertainment, and exhibition, 

(c) To purchase, lease, exchange, and otherwise acquire any and all 
rights, permits, privileges, franchises, and concessions suitable or convenient 
for the purposes of the Company. 


Form g. Automobiles 


To assemble, manufacture, sell, and deal in, and to import and export, 
motor cars, automobiles, and motor vehicles of all kinds and descriptions what- 
soever, and to carry on any trade ‘or business incidental thereto or connected 
therewith. 

To manufacture, buy, sell, and deal in all kinds of motors, engines, 
mechanisms, and devices operated by steam, electricity, internal combustion, and 
other forces or applications of power. 


Form 10. Automobiles and Garage! 


To purchase, rent, manufacture, deal in, sell, operate, and let for hire auto- 
mobiles, motor cycles, and motor vehicles and supplies and fittings therefor of 
every kind, nature, and description. ; ee 

To erect, purchase, lease, or otherwise acquire, and to maintain and operate, 
filling stations and garages for the sale of gasoline, oils and other automobile 
supplies and the storing, caring for, and repairing of automobiles and motor 
vehicles of every kind, nature, and description. ; Ff 

To make and sell parts, supplies, batteries, and accessories useful with and 
in connection with the use of motor cars and vehicles; to store, clean, and repair 
automobiles and motor vehicles, and to replace their parts, and to do all other 
things incidental to the business of conducting a garage and repair shop, or 
profitable in connection therewith. 


1See also Form 27. 
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Form 11. Bakery 


(a) To manufacture, buy, sell, pack, prepare, and generally to deal in 
and with breads, biscuits, crackers, cakes, Italian paste, confectionery, cereals, 
coffees, teas, dried fruits, and foods and food products, and materials of all 
kinds, either raw or manufactured, that may be used in foods and food products, 
or for the packing, adapting, preparing, or preserving of such foods, or food 
products; and generally to mix, adapt, refine, prepare, preserve, manufacture, 
and dispose of all such goods, wares, merchandise, and materials, either in 
original packages or in such cans, jars, boxes, cartons, or other containing 
packages as may be found necessary or desirable. sie 

(b) To purchase, lease, or otherwise acquire lands, buildings, tenements, 
and factories, in Delaware or elsewhere, for the plants, offices, workshops, ware- 
houses, laboratories, and manufactories of the Company, and to purchase, lease, 
or otherwise acquire tools, implements, engines, machinery, apparatus, fixtures, 
and conveniences of all kinds, for the manufacture, manipulation, preparation, 
preservation, packing, and handling of the materials and products of the 
Company. ; 

(c) To apply for, obtain, purchase, lease, or otherwise acquire, and to 
register, hold, own, and use any and all trade-marks, trade secrets, processes, 
formulae, inventions, and improvements capable of being used in connection 
with the work of the Company, whether sceured under letters patent in the 
United States or elsewhere or otherwise; and to use, operate, and manufacture 
under the same, and to sell, assign, grant licenses in respect of or otherwise 
dispose of and turn the same to the account and profit of the Company. 


Form 12. Bonds and Securities ” 


(a) To buy, sell, exchange, pledge, mortgage, and generally deal in and 
with government, municipal, and industrial bonds, stocks, and other securities, 
and in and with bonds and mortgages or other evidences of indebtedness or 
ownership of any individual, firm, or corporation, and in and with stocks, 
debentures, trust receipts, and other securities of corporations, both domestic 
and foreign; and while the owner thereof to exercise the rights and privileges 
of ownership, including the right to vote thereon, and to issue in exchange 
therefor its own stock, bonds, and other obligations, and generally to carry on 
the business of stock and bond brokers; but nothing herein shall be construed 
as an attempt to secure powers not properly obtainable by corporations 
organized under the Business Corporation Law of the State of New York. 

(b) To deposit in trust with any person, firm, or corporation or corpora- 
tions, any or all of said bonds, stocks, or other securities, and issue against 
such securities collateral trust gold notes in any denomination that may be 
deemed desirable by the directors of the company. 

(c) To buy, sell, rent, lease, or otherwise acquire, to hold, own, use, 
improve, mortgage, sell, exchange, lease, or otherwise dispose of real property, 
improved or unimproved. 

(d) To register and certify, or to guarantee, the genuineness or authenticity 
of, or the payment of the principal or interest of any bonds, notes or debentures 
of any person, firm, corporation, or association so far as the same may be 
permitted by corporations organized under the act under which this company 
is incorporated. 


(e) To borrow money with or without pledge of or mortgage on all or 


2See also Form 59. 
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any of its property, real or personal, as security, and to loan and: advance 
money upon mortgages on personal and real property or on either of them. 


Form 13. Brick Machinery 


(a) To secure for the State of New York rights to manufacture, use, 
operate, sell, lease, and otherwise dispose of the brick-pressing mechanism and 
machinery invented and patented by James D. Warner. 

(b) To make, manufacture, buy, sell, and generally to deal in and with 
brick, tile, and all other sand, lime, clay, cement, earthen, mineral, and compo- 
sition wares, materials, and manufactures. 

(c) To purchase, lease, or otherwise acquire lands, kilns, depots, buildings, 
warehouses, factories, rights, inventions, machinery, and plants in the State 
of New York and elsewhere, for the purpose of conducting and carrying on 
such manufactures and business. 

(d) To erect or have erected, to construct or have constructed, houses, 
works, buildings, storerooms, tenements, edifices, and structures of every descrip- 
tion, and to rebuild, enlarge, improve and alter existing houses, works, buildings, 
storerooms, tenements, edifices, and structures of every description. 

(e) To buy, sell, exchange, dig, mine, excavate, prepare, manufacture, and 
generally to deal in and with all raw and manufactured substances, minerals, and 
materials, necessary or convenient for the uses, manufactures, and operations of 
the corporation, and to sell, exchange, and otherwise dispose of and turn to 
account all products and manufactures resulting from the same. 


Form 14. Building Materials 


(a) To manufacture, buy, sell, and generally to deal in and with cement, 
lime, plaster, and artificial stone; and to erect or purchase or lease kilns, store 
houses, factories, warehouses and other structures necessary for the conduct of 
said business, and for the manufacture and storing of such materials and for 
other structural materials, supplies, and the implements and tools useful in 
connection therewith. 

(b) To acquire, own, hold, lease, maintain, establish, and operate quarries, 
brickyards, lime-kilns, cement and plaster mills, and furnaces, factories, and 
establishments for the manufacture, preparation, production, and adaption of all 
kinds of structural material and supplies, and for the manufacture and repair 
of any and all machinery, tools, implements, vehicles, elevators, apparatus, and 
appliances used in or necessary in the prosecution of the said work, business, 
and undertaking of the corporation. 


Form 15. Cloaks and Garments 


-(a) To manufacture cloaks, kimonos, dressing sacques, negligees, gowns, 
robes, waists, skirts, and all kinds of garments and wearing apparel for men, 
women, and children. t } ’ 

(b) To conduct and carry on the business of cutting out, making, and 
preparing clothing and wearing apparel of all kinds, and of all other articles 
which may be conveniently or advantageously handled in connection with the 


aforesaid business. ; : . 
(c) To buy, sell, import, export, and deal in and with woolen, cotton, silk. 
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and other textile fabrics, and in any and all other materials useful or necessary 
in the manufacture of clothing and wearing apparel. 


Form 16. Contracting and Building 


(a) To make, enter into, perform, and carry out contracts for building, 
erecting, improving, constructing, altering, repairing, decorating, finishing and 
furnishing houses, buildings, warehouses, storerooms, edifices, works, tene- 
ments, and structures of every kind and description; to carry on in all their 
respective branches the business of builders, contractors, decorators, and such 
other trades and businesses as pertain to or are connected with the general 
business of building and construction. 

(b) To take over, acquire, purchase, own, sell, lease, hire, hold, control. 
exfflmanage, maintain, and operate quarries, brickyards, lime-kilns, refineries, 
asphalt, cement and plaster mills, lumber yards, timber lands, saw mills, glass, 
metal and woodworking plants, pulp and paper mills, furnaces, factories, and 
establishments for the manufacture, preparation, and production of building 
supplies, material, furnishings, decorations, and furniture; and to buy, sell, and 
generally deal in and with all such articles and materials. 

(c) To act as agents, factors, brokers, commission merchants, carriers, con- 
tractors, builders, architects, decorators, surveyors, engineers, appraisers, lessees, 
managers of estate, or otherwise in entering into, undertaking, performing, and 
carrying out and conducting any and all things set forth in this certificate as 
objects, purposes, or powers that it may do for itself; and to exercise its powers 
to the same extent that natural persons might do, and in any part of the world 
to the full extent permitted to corporations organized under the Business 
Corporations Law of the State of New York. 


Form 17. Cotton and Textile Fabrics 3 


(a) To carry on the business of buying, selling, storing, ginning, baling, 
compressing, shipping, and otherwise dealing in and with cotton of all kinds; 
and of making, producing, refining, adapting, preparing, buying, selling, storing, 
and otherwise dealing in and with cotton-seed oils and other oils; and of 
buying, selling, storing, and otherwise dealing in and with cotton-seed; and in 
making, adapting, preparing, buying, selling, storing, and otherwise dealing in 
and with all products and by-products of cotton and cotton-seed, and in utilizing 
the same to the profit and advantage of the corporation. 

(b) To grow, purchase, deal in and with, manufacture, prepare for market, 
and market, cotton, flax, hemp, wool, silk, and other fibrous materials of all 
kinds ; to manufacture, deal in and with all the products and by-products of said 
materials and all articles or products or by-products consisting in part of such 
materials, or any products or by-products thereof; to bleach, dye, print, and 
otherwise manipulate and treat in such manner as may be desired, and spin, 
comb, weave, and prepare for market, either wholly or in part, and market and 
deal in any of such materials, products, by-products or articles; and to do all 
things and engage in any and all kinds of business and in all parts of the 
world which in the opinion of the corporation may be necessary, ancillary, inci- 


dental, profitable, or proper to or in connection with said business or any 
portion thereof. 


3 See also Form 61. 


mp mest enter 
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(c) To buy, sell, manufacture, operate, and generally deal in and with any 
and all devices, machinery, and apparatus for ginning, baling, compressing, 
preparing, or otherwise manufacturing or treating cotton, flax, hemp, wool, 
silk, and other fibrous or other materials; and to do all business connected with 
and collateral thereto, including the selling, shipping, and warehousing of the 
products. } 

(d) To erect, construct, and equip cotton storage warehouses and general 
warehouses, and to purchase and lease the same, or rights to or interests 
therein, and to conduct the business of storage and warehousing, and all the 
business necessarily or impliedly incidental thereto or profitable in connection 
therewith, and to further carry on the business of general warehousing in all 
its several branches; to construct, purchase, or otherwise acquire, and to operate 
and maintain, all or any means of conveyance for the transportation by land or 
by water of any and all products, goods, or manufactured articles of the cor- 
poration; to issue negotiable certificates, debentures, warrants, and other evi- 
dences of indebtedness upon commodities stored in the corporation’s warehouses 
and to persons warehousing goods with the corporation; and to make advances 
or loans of its own funds or as the agent for others upon the security of such 
goods or otherwise; to manufacture, sell, and trade in all materials, apparatus, 
and appliances usually dealt in by warehousemen; and generally to carry on 
and undertake any business undertaking, transaction, or operation commonly 
carried on or undertaken by warehousemen, or any business which may, in the 
opinion of the corporation, be necessary, ancillary, incidental, profitable, or 
proper to or in the carrying on of said business’ or any part thereof, without 
any restrictions whatsoever. 3 


Form 18. Dairy and Farm Products 


(a) To buy, sell, and generally deal in and with milk; to condense, preserve 
and evaporate the same, and to manufacture butter, cheese, and other milk 
products; to sell and handle fresh milk, eggs, butter, and all kinds of farm and 
dairy products; and to deal generally in and with food products of every kind 
and description, including cereals and cereal products, meats, fish, vegetables, 
fruit of all kinds or preserved goods, and all kinds and descriptions of food 
preparations. 

(b) To lease, build, purchase, or otherwise acquire storehouses, packing 
houses, and canning factories for handling and storing milk, butter, cheese, eggs, 
vegetables, poultry, and all other food, farm and dairy products, and to sell or 
otherwise dispose of the product of such packing houses and factories. 

(c) To conduct and carry on any other business, manufacturing or other- 
wise, which may seem advantageous or useful in connection with the general 
business of the Company, and to manufacture, market, or prepare for market, 
any goods or commodities which the Company may use in connection with 
its business. 

(d) To protect the products of the company by trade-marks, trade-names, 
or any distinguishing name or title, and to acquire and take over any trade- 
marks, patent rights, processes, formulae, and apparatus useful or convenient in 
the conduct of the said business of the corporation. 


Form 19. Department Store 


(a) To establish, conduct, and carry on the general business of a depart- 
ment store and mail order business; and in connection therewith to carry on 


1170 CORPORATION PROCEDURE [Ch. 131 


all or any of the trades and businesses of dry-goods merchants, cloth manu- 
facturers, furriers, haberdashers, hosiers, milliners, dress-makers, cloak-makers, 
mantua-makers, tailors, hatters, clothiers, furnishers, outfitters, glovers, lace 
manufacturers, feather-dressers, boot and shoemakers, saddlers, harness-makers, 
cabinet-makers, upholsterers, jewelers, gold and silversmiths, watch and clock- 
makers, booksellers, restaurant keepers, tobacconists, cigar makers, confec- 
tioners, barbers, hair-dressers, photographers, printers, publishers, engravers, 
stationers, decorators, chemists, druggists. 

(b) Generally to buy, sell, import, export, manufacture, and deal in and 
with textile fabrics, leather goods, household and office furniture, ironmongery, 
hardware, tools, implements, machinery, china, glassware, crockery, pottery 
and utensils, notions, fancy goods, soaps, perfumery, drugs, medicines, chemicals 
and toilet articles, precious stones, jewelry, ornaments, watches, clocks, plated 
goods, foods, groceries, meats, fish, vegetables, fruits, provisions, supplies, dairy 
products, candies, confections, books, periodicals, pictures, works of art, bicycles, 
motor cycles, automobiles, motor boats, sporting goods, photographic supplies, 
domestic, trained and fancy animals and birds, and all kinds and descriptions of 
goods, wares, and commodities. 

(c) To advertise by all legitimate methods; to carry on the business of 
printing, publishing, engraving, bookbinding, designing, and producing and 
reproducing printing, writing, drawing, and impressions of all kinds; to buy, 
sell, manufacture, and deal generally in and with paper, envelopes, books, 
periodicals, magazines and advertising, printed and duplicated materials of all 
kinds, and with all supplies, stationery, and materials useful in connection with 
the business of advertising, printing, and publishing. y 

(d) To apply for, obtain, purchase, lease, or otherwise acquire, and to 
register, hold, own, use, operate, and manufacture under, and to sell, assign, 
grant licenses in respect of, or otherwise dispose of and turn to account and 
profit, any and all trade-marks, improvements, processes, formulae, trade secrets, 
rights, franchises, licenses, inventions, contrivances, devices, appliances, brands, 
labels, patterns, and models, whether secured under letters patent in the United 
States or in any foreign country, or otherwise or in any other manner. 


Form 20. Drugs 


(a) To prepare, compound, manufacture, buy, sell, import, export, and 
generally deal in and with drugs, medicines, chemicals, perfumeries, soaps, 
toilet articles, druggists’ sundries, wines, liquors, mineral and soda waters, 
proprietary articles, electrical and surgical apparatus, physicians’ and hospital 
supplies, and all kinds of pharmaceutical, chemical, and medicinal preparations, 
compounds, and materials. 

(b) To conduct and carry on in all its branches the business of chemists, 
druggists, and manufacturers and dealers in medical, chemical, pharmaceutical 
and other compounds, preparations, and materials, and in all supplies, 
mechanisms, apparatus, and implements used in such business or in connection 
therewith. 

(c) To prepare, manufacture, and sell the facial preparation known as 
“Rose Créme,” and generally to buy, sell, manufacture, prepare, and deal in 
and with fine perfumeries, toilet preparations, and all such drugs, unguents, 
Bemicals and other materials as may be used or handled in connection there- 
with. 

(d) To buy, sell, combine, prepare, manufacture, and generally to deal 
in and with all manner of chemicals, chemical products, drugs, and compounds 


and preparations thereof; and to patent, register, or otherwise protect the 
same. 


a 
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Form 21. Dry-Goods# 


To buy, sell, import, export, and to deal generally in and with all kinds 
of textile goods, wares and merchandise; and to prepare, manufacture and deal 
in all kinds of dry-goods, cloths, and textile fabrics and garments and other 
manufactures of the same; and to conduct and carry on the general wholesale 
and retail dry-goods and white goods business in all its branches; and to conduct 
and carry on any form of manufacturing or mercantile enterprise necessary or 
incidental to the general business of the Company. 


Form 22. Electrical Supply Company 


(a) To manufacture, prepare, construct, erect, install, and build electrical 
devices, motors, dynamos, batteries, meters, supplies, apparatus, machinery, 
improvements, appliances, and plants of all descriptions; and to buy, sell 
import, export, and generally deal in and with the same, and all tools, stock, 
supplies, and material useful in connection therewith. 

(b) To carry on the business of electrical and mechanical engineers; to 
design, construct, enlarge, repair, improve, and manufacture all kinds of plants, 
engines, and machines; generally to work and operate as tool-makers, brass 
founders, metal workers, millwrights, machinists, iron and steel converters, 
smiths, builders, metallurgists; to buy, sell, repair, manufacture, and deal in 
machinery, implements, rolling stock, and hardware of all kinds; and to build, 
construct, and repair railroads, water, gas, and electric works, bridges, viaducts, 
piers, and works and structures of all kinds. 


Form 23. Engineering—Mechanical® 


(a) To conduct and carry on the business of mechanical engineers, and to 
design and construct plants, engines, machines, tools, and apparatus of all 
* kinds. 
(b) To manufacture, buy, sell, and generally deal in tools, implements, and 
machinery and hardware of all kinds. 
(c) To operate and do business as tool-makers, brass founders, metal- 
workers, millwrights, machinists, smiths, builders, and mechanical engineers, 


Form 24. Express and Delivery 


(a) To collect, receive, distribute, and deliver goods, merchandise, parcels, 
packages, ‘baggage, and express matter, and_ to do a general cartage and 
delivery business in the City of Greater New York and elsewhere ; to contract 
with express or railroad or other companies for the collection, transportation, 
or distribution of goods, merchandise, freight and express matter in said 
city and elsewhere, and to perform all such contracts. _ 

(b) To buy, sell, manufacture, and otherwise acquire, and to use, repair, 


4This may be added to as desired from Form 19. 
5 Add to as desired from Forms 33, 34, 40, 41, 43. 
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store, operate, lease, let out, and otherwise employ and utilize cars, trucks, 
wagons and other vehicles and conveyances designed for the carriage and 
transportation of goods, freight, and merchandise of all kinds. ‘ 

(c) To do a general trucking and expressing business; to receive, handle, 
ship, forward, and transport goods, wares, merchandise, and freight of all 
kinds. 


Form 25. Films and Motion Pictures 


(a) To make, design, prepare, stage, and arrange for all manner of plays, 
dramas, and exhibitions, suitable for reproduction as photo-plays, motion pic- 
tures, or film reproductions of any kind. , 

(b) To make, prepare, deal in, and lease or sell photo-plays and motion 
picture films, and to prepare and take pictures, photographs, plates, and films, 
and to deal in, lease, or sell the same. 

(c) To purchase, secure on royalty, or otherwise acquire, scenarios, plans 
for photo-plays, manuscripts for plays, and representations, and to employ 
actors, and other persons skilled in staging and reproducing such photo-plays 
and motion pictures, and to do all things necessary or convenient in taking, 
making, developing, and exhibiting photo-plays and moving pictures and film 
representations. 

(d) To make, buy, lease, or otherwise acquire all kinds of photographic 
and moving picture devices, cameras, apparatus, and machinery, and to own, 
maintain, and operate the same, and to conduct and carry on the business of 
making, selling, and leasing films for all kinds of photo-plays and moving 
pictures. 

(e) To buy, sell, lease, and operate halls, theaters, opera houses, and all 
locations and edifices suitable for the exhibition of motion pictures and photo- 
plays, and in all such halls, rooms, and spaces to use and operate and conduct 
exhibitions of moving pictures, or to give concerts, plays, exhibitions, and 
other public entertainments of all kinds. 


Form 26. Furniture 


(a) To manufacture, buy, sell, export, import, exchange, and generally 
deal in and with all kinds of house, store, office, and other furniture, carpets, 
curtains, fixtures, and furnishing goods. 

(b) To engage generally in the business of furnishing, decorating,, im- 
proving, and altering rooms, houses, stores, offices, and all kinds of halls, 
buildings, and apartments. 

(c) To purchase, lease, or otherwise acquire and hold lands, buildings, tene- 
ments, and factories for the offices, workshops, and storerooms of the Company, 


and to lease, mortgage, and convey such real estate in such manner. as may 
appear for the best interests of the Company. 


Form 27. Garage and Auto Repair Shop ° 


(a) To erect, purchase, lease, or otherwise acquire, and to maintain and 
operate filling stations and garages for the sale of gasoline, oils and automobile 


8 See also Form ro. 
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supplies of every kind and description, and for the storing, caring for and 
repairing of automobiles and motor vehicles of every kind. 

(b) To purchase, lease, or otherwise acquire, and to operate, sell, lease, 
and generally deal in automobiles and motor vehicles of every kind. 

(c) To manufacture, purchase, acquire, and to sell and otherwise dispose 
of parts, accessories and supplies of every kind, useful with and in connection 
with the use of motor cars and vehicles: to store, keep, clean, and repair 
auttomobiles and motor vehicles, and to replace their parts as may be necessary, 
and to do all other things incidental to the business of conducting a garage and 
repair shop, or profitable in connection therewith. 


Form 28. Gas and Electric Fixtures 7 


(a) To manufacture, buy, sell, import, export, and generally deal in and 
with gas and electrical fixtures, lamps, lamp shades, globes, pendants, chandeliers, 
lambrequins, and gas and electrical attachments of all kinds. 

(b) To buy, sell, import, export, prepare, and utilize glass, wood, metal, 
cloths, silks, leathers, and other materials for the manufacture of such gas, 
lamp, and electrical fixtures, and to do all things necessary or convenient in 
connection with such utilization. 


Form 29. Hardware 


(a) To buy, sell, import, export, and generally deal in and with all 
kinds of tools, hardware, and machinery; to establish, maintain, and operate 
shops and factories for the manufacture and construction of all kinds of tools, 
hardware, machines, and mechanical construction. 

(b) To buy, sell, and generally to deal in iron, steel, manganese, copper, 
zinc, brass, and other metals, and in any and all articles made of or partly 
consisting of metal, wood, and other materials, and to engage in the repair and 
manufacture of all goods, wares, and commodities dealt in by the corporation. 


Form 30. Heating Apparatus 


(a) To manufacture gas, oil, and electric stoves, heating apparatus, cooking 
apparatus, lighting apparatus, and all devices for the utilization of gas, oil, and 
electricity and other agencies for cooking, lighting, and heating. together with 
all parts, fixtures, instruments, mechanisms, attachments, and machinery, inci- 
dent to, or appertaining to, or to be used in connection with gas, oil, electricity, 
or other agencies used for the purposes of the business of this Company. — 

(b) To apply for, obtain, purchase, or otherwise acquire, and to register, 
patent, or otherwise secure, any and all trade-marks, inventions, devices, im- 
provements, and appliances, patented or otherwise, relating to, or applicable to, 
the use of gas, oil, electricity, or other agencies for cooking, heating, or lighting, 
or capable of being used in connection therewith; to own, hold, use, operate, 
manufacture under, introduce, sell, assign, or otherwise dispose of the same; 
and to do all other things as may be necessary or desirable to acquire, use, 
dispose of, and turn to account, any and all such patents, licenses, trade-marks, 


improvements, devices, and appliances. 


7 This may be added to from Forms 30 and 37. 
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(c) To carry on the trade or business of buying, selling, renting, leasing, 
producing, preparing, adapting, manufacturing, and otherwise dealing in any 
and all kinds of gas, oil, and electrical devices, fixtures, mechanisms, machines, 
novelties, and supplies, and hardware of all kinds and descriptions, and of all 
materials, raw and manufactured, useful or desirable in connection with or 
relating to such trade or business; and to carry on any other manufacturing or 
mercantile business that can be advantageously conducted in connection with 
the said business. 


Form 31. Hotel 


(a) To plan, design, and construct buildings for hotel purposes or to buy, 
sell, and acquire the same; to conduct and carry on such hotel or hotels for 
the accommodation of the public; and to rent private rooms, suites, and all 
accommodation necessary for that purpose. 

(b) To conduct and carry on the business of buying and selling cigars 
and tobacco, of providing meals and food for the general public, and to buy all 
things necessary in connection therewith. 

(c) To purchase, lease, or otherwise acquire lands, buildings, and real 
estate for hotel use; and to lease, mortgage, and convey such real estate in such 
manner as may appear to the best interests of the corporation. 


Form 32. Ice Company § 


(a) To manufacture, buy, sell, store, and generally deal in and with ice 
and refrigerating materials and supplies, and to transact all legitimate business 
incidental thereto or in anywise connected therewith. 

(b) To carry on the business of refrigerating, cold storage, and general 
warehousing, and all the business necessarily or impliedly incidental thereto; to 
manufacture, sell, and trade in all goods usually dealt in by warehousemen; to 
construct, hire, purchase, operate, and maintain all or any conveyances for the 
transportation in cold storage or otherwise by land or water of any or all 
products, goods, or manufactured articles; and to do all things incidental to the 
business of cold storage and warehousing. 


Form 33. Inventions and Patents (General) 


To apply for, purchase, or otherwise acquire, and to hold, own, use, operate, 
and to sell, assign, or otherwise to dispose of, to grant licenses in respect of 
or otherwise turn to account, any and all inventions, improvements, and processes 
used in connection with, or secured under letters patent of the United States 
or elsewhere, or otherwise; and, with a view to the working and development 
of the same, to carry on any business whether manufacturing or otherwise, 
which may be calculated directly or indirectly to effect these objects. 


Form 34. Inventions and Patents (Special) 


_To acquire the United States rights for the system of automatic signals 
devised by Henry H. Hardy of South Orange, New Jersey, together with the 


8 See also Form 57. 
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inventions, processes, apparatus and devices included thereunder or connected 
therewith; to take over such United States letters patent as may already have 
been issued for such inventions and improvements thereon; to procure United 
States letters patent for such other inventions and improvements as are not 
already so protected; to hold all such letters patent, and to operate and manu- 
facture thereunder or to grant licenses in respect thereof, or to sell and assign 
the said patents, in whole or in part; or to dispose otherwise of and turn to 
account any or all of the same in such manner as may in the judgment of its 
Board of Directors be for the best interests of the Company. 


Form 35. Jewelry 


(a) To manufacture, buy, sell, import, and generally deal in and with 
gold and silverware, watches, jewelry, precious stones, opera glasses, chains, 
umbrellas, silver and plated ware, gold and silver ornaments, and all goods, 
wares, and merchandise usually dealt in by watch naakers and jewelers. 

(b) To manufacture, repair, regulate, and put in order watches, clocks, 
jewelry, and gold and silverware of all kinds; and to plate, polish, and perform 
all operations necessary in connection with the handling of jewelers’ goods, 
wares, and supplies. 


Form 36. Leather 


(a) To manufacture, produce, and otherwise prepare, and to buy and 
otherwise acquire, sell, store, transport, distribute, dispose of, and deal in and 
with (1) leather, lumber, belting, and any and all other merchandise and 
commodities of whatsoever nature and character; and (2) any and all materials, 
machinery, appliances, products, and supplies proper or adapted to be used in 
or in connection with or incidental to the manufacture, production, or prepara- 
tion of any of the articles, merchandise, and commodities aforesaid; and also 
(3) any and all commodities and things which result from or are by-products 
of the manufacture, production, or preparation of leather, lumber, belting, or 
other merchandise or articles, or in the manufacture, production, or preparation 
of which any of the said articles may be a factor or an ingredient, or of which 
the same may be a component part. 

(b) To engage in any other manufacturing, warehousing, trading, or selling 
business of any kind or character whatsoever. . 

(c) To acquire, dispose of, lease, and utilize, in the manner and to the 
extent permitted by law, lands, timber, bark, tanneries, mills, warehouses, 
plants, and other buildings and structures, machinery, supplies, and any and 
all articles and property, including good-will, which the corporation may deem 
to be necessary or convenient to the attainment or furtherance of any of its 


objects. 


Form 37. Lighting and Heating® 


(a) To manufacture, buy, sell, and lease gas, oil, and electric devices, 
mechanisms, and apparatus, for the production of light, heat, and power, and 


9 May be added to from Form 28. 


1176 CORPORATION PROCEDURE [Ch. 131 


of all such piping, conductors, and accessories as are usual in connection there- 
with, . 

(b) To manufacture, buy, sell, and deal in all kinds of goods, wares, tools, 
fixtures, and appliances that may be useful in the production or utilization 
of light, heat, and power from any source. : 

(c) To construct, equip, and install engines, power plants, machines, ap- 
paratus, and appliances for the manufacture, production, generation, and sup- 
plying of gas light, heat, power, electricity, or other motive power; and to 
maintain, repair, improve, control, and operate the same. 


Form 38. Locks 


(a) To acquire the inventions and improvements of Owen T. Hartwell 
relating to locks and locking devices; to manufacture under the same; and to 
sell and dispose of the locks and devices so manufactured. 

(b) To manufacture, buy, sell, import, export, and generally deal in and 
with locks, fastenings, and attachments used in connection therewith. 

(c) To apply for, obtain, purchase, or otherwise acquire, and to register, 
hold, own, and sell or otherwise dispose of, trade-marks, improvements, inven- 
tions, processes, formulae, trade secrets, and apparatus of all kinds, whether 
secured under letters patent of the United States or any foreign country, or in 
any other manner. 


Form 39. Lumber 


(a) To purchase or otherwise acquire, and to hold, lease, and sell timber, 
mineral, and other lands and the products thereof; to build, construct, and 
operate shops, sawmills, and factories for the handling of all timber and lumber 
and for planing, dressing, and preparing the various products of such lands for 
market; to buy, sell, import, export, and generally deal and trade in wood, 
lumber, logs, and timber and brick, stone, lime, and other building materials. 

(b) To conduct and transact its said business in any of the states, terri- 
tories, colonies, or dependencies of the United States, and in any and all 
foreign countries, to have one or more offices therein, and therein to conduct 
its said business. 


Form 40. Manufacturing (General) 


(a) To design, manufacture, construct, repair, and to buy, sell, and deal 
in all tools, parts, machines, mechanisms, apparatus, and all goods, articles, 
and commodities, dealt in or sold by retailers, wholesalers, and exporters in the 
United States of America and its territories or colonies. 

(b) To purchase, lease, or otherwise acquire lands and buildings suitable 
for its purposes, and to erect, build, and maintain all such plants, buildings, and 
warehouses, engines and machinery, and offices as it may require to manufac- 
ture, store, and sell its wares and commodities. 

(c) To purchase or otherwise acquire such patents, licenses, patent rights, 
processes, and improvements, and to operate under, or sell, lease, and granf 


: 
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licenses in respect of, as may from time to time be for the best interests 
of the corporation. 


Form 41. Manufacturing (Machinery) 


To manufacture, purchase and sell all kinds of machinery and engines and 
parts thereof, and materials and supplies of all kinds connected therewith, 

To work in iron, steel, manganese, coke, copper, lumber, and other mate- 
rials, and to manufacture all or any articles consisting wholly or partly of 
iron, steel, copper, wood, or other materials, and all or any products thereof. 

To acquire, own, lease, occupy, use and develop any lands containing coal, 
iron, stone, manganese, copper and other ores, oil, or minerals, and any wood- 
lands or other lands for any purpose of the corporation. 

To mine or otherwise extract or remove coal, iron, stone, manganese, 
copper and other ores, oil, minerals and timber from any lands owned, acquired, 
leased or occupied by the corporation or from any other lands. 

To buy and sell or otherwise deal in or traffic in iron, steel, manganese, 
copper, stone, ores, coal, coke, oil, minerals, wood, lumber and other materials 
and any of the products thereof and any articles consisting wholly or partly 
thereof. : 

To construct bridges, buildings, ships, boats, railroads, locomotives, cars 
and other equipment, docks, slips, elevators, water-works, gas-works, electrical- 
works, viaducts, aqueducts, canals and other water-ways and other means of 
transportation, and to sell or otherwise dispose of the same. 


° 


Form 42. Meat and Cattle 


(a) To buy, sell, import, export, and deal in and with meat, live cattle, 
pigs, and sheep at wholesale or retail, in the United States or elsewhere, and 
to carry on the said trade or business of dealing in meats and meat products 
in all its branches; to erect and build abattoirs, cold storage warehouses, sheds, 
slaughter houses, packing houses, and other structures necessary or convenient 
for the purposes of the company. 

(b) To slaughter cattle, pigs, and sheep; to preserve meat and products 
thereof; to buy, sell, and generally deal in hides, fats, tallow, grease, and animal 
products. 


Form 43. Metal-Working 


(a) To work and operate as welders, tool-makers, brass founders, metal- 
workers, machinists, smiths, model-makers, and metallurgists. 

(b) To design, construct, enlarge,. repair, improve, and manufacture all 
kinds of tools, parts, motors, machines, engines, devices, mechanisms, and 
inventions. ; 

(c) To buy, sell, lease, alter, repair, store, use, operate, manufacture, and 
deal in. and with tools, motors, engifies, machines, dynamos, appliances, and 
apparatus relating to or useful in connection with motor vehicles or motor 


machinery. : 


10 See also Form 47. 
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Form 44. Mining 


(a) To buy, lease, or otherwise acquire mines, mining rights, quarries, 
-and mineral lands of every kind, nature, and description, and to work, mine, 
prospect, develop, operate, and promote the same; to mine, quarry, and excavate 
copper, gold, silver, and other ores and metals and minerals of all descriptions. 

(b) To buy and sell, or otherwise deal with or to traffic in iron, steel, 
manganese, copper, and other metals, and cement, wood, lumber, and other 
materials, and any products thereof, and any articles consisting or partly con- 
sisting thereof. 

(c) To engage in any other manufacturing, mining, construction, or 
transportation business of any kind or character whatsoever, and to that end 
to acquire, hold, own, and dispose of any and all property, assets, stocks, bonds, 
and rights of any and every kind; but not to engage in any business hereunder 
which shall require the exercise of the right of eminent domain within the 
State of New Jersey. 

(d) To acquire by purchase, subscription, or otherwise, and to hold or to 
dispose of stocks, bonds, or any other obligations of any corporation formed 
for, or then engaged in or pursuing, any one or more of the kinds of business, 
purposes, objects, or operations above indicated, or owning or holding any 
property of any kind herein mentioned; or of any corporation owning or holding 
the stock or the obligations of any such corporation. 


Form 45. Oil : 


The nature of the business of this corporation and the objects or purposes 
proposed to be transacted, promoted or carried on by it are as follows, namely: 


1. To buy, contract for, lease, and in any and all other ways, acquire, take, 
hold and own, and to sell, mortgage, lease or otherwise dispose of lands, mining 
claims, mineral rights, oil wells, gas wells, oil lands, gas lands and other real 
property, and rights and interests in and to real property, and to manage, 
es, maintain, improve, and develop the said properties, and each and all of 
them. 

2. To buy, contract for, lease, and in any and all other ways, acquire, take, 
hold and own, and to sell, mortgage, lease, and otherwise dispose of all rights 
of way, easements, franchises, and rights thereto, and to deal in the same in 
every way. 

3. To buy, contract for, lease, and in any and all other ways acquire, take, 
hold and own personal property of every character and description, and to sell, 
mortgage, lease and otherwise dispose of the same. 

4. To engage in any kind of manufacturing business and to buy, contract 
for, lease, construct and otherwise acquire, take, hold and own, and to sell, 
mortgage, lease or otherwise dispose of, manufacturing plants, and to manage, 
operate, maintain, improve and develop the same. 

5. To buy, construct, contract for, lease and in any and all other ways 
acquire, take, hold and own refineries for the treatment of petroleum and other 
mineral oils and gases; the tanks and other facilities for the storage thereof; 
the pipe lines and other facilities for the distribution thereof; and the manu- 
facturing plants, works and appurtenances for the production, distribution and 
sale of petroleum, oil, gas and of any and all refinements and by-products 
thereof; to prospect for oil, to drill oil wells and to develop the same; to refine 
crude oil; to improve, maintain, operate and develop, and to sell, mortgage, 
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lease or otherwise dispose of the said properties, and to sell or otherwise 
dispose of such petroleum, oil, and all refinements: and by-products thereof. 

6. To enter into, maintain, operate or carry on in all its branches the 
business of mining and of drilling, boring and exploring for, producing, refining, 
treating, distilling, manufacturing, piping, carrying, handling, storing and 
dealing in, buying and selling petroleum, oil, natural gas, asphaltum, bitumen, 
bituminous rock, and any and all other mineral and hydro-carbon substances, and 
any an all products or by-products which may be derived from said substances 
or either of them; and for such or any of such purposes to buy, contract for, 
lease and in any and all other ways acquire, take, hold, and own, and to sell, 
mortgage, lease and otherwise dispose of, and to construct, manage, maintain, 
deal in and operate mines, refineries, pipe lines, tanks, machinery, wharves, 
steam, sailing and other vessels or water-craft of every kind, character and 
description, and otherwise to deal in, operate, establish, promote, carry on, 
conduct and manage any and all other property and appliances that may in any 
wise be deemed advisable in connection with the business of the corporation or 
any branch thereof, or that may be deemed convenient at any time by the Board 
of Directors of the Corporation. 

7. To do engineering and contracting in the designing, construction, im- 
provement, extension, maintenance and repair of oil or gas plants, including 
pipe lines, tanks and other appliances thereto appertaining; also in the opening, 
developing and operating of petroleum, gas and oil wells, both for the corpora- 
tion and for others. 

8. To manufacture, buy, sell and otherwise deal in gas and oil machinery 
and appliances; also, lumber, stone, brick, steel, iron and other materials in 
connection with the building, erection, construction, development, improvement, 
extension, maintenance and repair of the properties herein enumerated, both for 
this corporation and for others. 


Form 46. Opticians 


(a) To buy, sell, manufacture, and generally to deal in and with lenses, 
glasses, mirrors, and reflectors of all kinds and descriptions ; and to grind, 
polish, mount, and prepare the same for use in optical, surgical, medical, dental, 
photographic, electrical, and scientific and mechanical work, and instruments 
of all kinds. : 

(b) To buy, sell, manufacture, and generally to deal in and with optical, 
scientific, surgical, medical, dental, and experimental tools, appliarices, apparatus, 
instruments, reflectors, microscopes, telescopes, spy-glasses, opera glasses, mag- 
nifying glasses, spectacles, camera, magic lanterns, stereopticans, stereoscopes, 
and similar wares and merchandise of all sorts and descriptions. 


Form 47. Packing House 


(a) To buy or otherwise acquire, sell, exchange, trade and deal in, all 
kinds of food animals, and agricultural products, and in articles or things 
manufactured, produced, resulting or derived in whole or in part therefrom. 

(b) To slaughter and prepare food animals of all kinds, and to manu- 
facture articles produced or resulting in whole or in part from food animals 
and agricultural products of all kinds to be used as food: or in commerce, 
manufacturing, the sciences, the arts, or otherwise. 
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(c) To do any and all things connected with, incidental or germane to, 
and suitable and proper for the furtherance and accomplishment of any of 
the aforesaid objects. 


Form 48. Paints and Painters’ Supplies 


(a) To manufacture, prepare, and sell oils turpentine, paints, painters’ 
supplies, and kindred articles. 

(b) To buy, sell, import, export, and generally deal in and with paints, 
oils, turpentine, and painters’ supplies of all kinds. 

(c) To buy, manufacture, lease, and sell all raw materials, mills, machinery, 
and other articles useful or convenient in connection with the said business 
’ herein mentioned. 


Form 49. Periodical or Newspaper 


(a) To take over the publication known as the “Carttron MontTHLy 
MaGazZINE,” to print, publish, and issue the same; to secure and publish news 
and literary material suitable for the said periodical; and to do all things 
necessary in connection with its publication and distribution. 

(b) Generally to carry on the business of owning and publishing news- 
papers, magazines, and other periodicals; and in connection therewith to carry 
on business as printers, bookbinders, stationers, photographers, lithographers, 
and such other businesses or manufacturers as may be convenient or necessary. 

(c) To purchase, build, lease, construct, or otherwise acquire such build- 
ings, offices, plants, and machinery as may be necessary or useful to carry out 
the objects and purposes of this company. 


Form 50. Photographic Apparatus 


To buy, sell, manufacture, and generally deal in and with cameras, tripods, 
dry plates, films, photographic chemicals, sensitized papers, plate-holders, 
screens, slides, printing frames, and all other apparatus, devices, supplies, and 
materials used in the art of photography or in connection therewith. 


Form 51. Pianos and Musical Instruments 


To buy, sell, import, export, and generally deal in and with pianos, organs, 
and other musical instruments; and in all things, fixtures, furniture, and appli- 
ances, useful or convenient in connection with the said business for the use of 
musical instruments; to manufacture, buy, sell, import, and export any and all 
kinds of musical instruments, materials, and supplies for the same, musical 
articles, furniture, cases, or conveniences used in the production of music, or 
in connection with the operation of musical instruments. 
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Form 52. Printing 
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__ (a) To buy, sell, manufacture, and carry on the business of printers, pub- 
lishers, stationers, engravers, designers ; and to engage generally in the art, 
trade, and business of printing, engraving, lithographing, and all other methods 
of printing, or producing or reproducing printing, engraving, drawings, paint- 
ings, pictures and representations and impressions of all kinds in color or 
otherwise. 

_  (b) To print, publish, bind, and buy, sell, and deal in books, papers, maga- 
zines, periodicals, and advertising and printed matter of all kinds; to hold, use, 
sell, circulate, distribute, and dispose of the same; and generaliy to do all things 
incidental to or connected with the business of printing and publishing. 

(c) To buy, sell, rent, manufacture, install, use, operate, and generally 
deal in and with machines, mechanisms, devices, apparatus, inventions, and 
improvements for printing, writing, duplicating, type-setting, type-making, lino- 
typing, casting, or making type, making printing slugs, plates, platens, stereo- 
types, and all other things for use in or in connection with the printers’ art, 
trade, and business. 

(d) To apply for, obtain, purchase, or otherwise acquire, and to register, 
hold, own, use, operate, sell, assign, or otherwise dispose of and turn to 
account and profit, any and all trade-marks, improvements, processes, formulae, 
trade secrets, inventions, and apparatus of all kinds, whether secured under 
letters patent of the United States or in any foreign country, or in any other 
manner. 

(e) To apply for, obtain, purchase, or otherwise acquire, and to own, hold, 
use, sell, assign, or otherwise dispose of and turn to profit and account, copyrights 
and publishing rights of all kinds. . j 


Form 53. Radio 


(a) To manufacture, assemble, purchase, or otherwise acquire, and to sell, 
lease, exchange, repair and generally deal in and with, radio sets and mechan- 
isms and apparatus of every kind and description for the wireless transmission 
of sound, and parts, supplies, materials and articles useful or profitably handled 
in connection therewith. 

(b) To erect, lease, purchase, or otherwise acquire, and to maintain and 
operate factories, warehouses and salesrooms for the manufacture, sale and 
repair of radio sets, parts, supplies, accessories and connected mechanisms, or 
other apparatus for the wireless transmission of sound, and of such other ar- 
ticles as may be profitably manufactured or handled in connection therewith. 


Form 54. Railroad Construction 


(a) To do all things necessary or useful in connection with the construction 
of railways, railway bridges, and railway terminals, and the doing of all things 
and the making of all contracts for such construction. ; : 

(b) To deal in stocks, bonds, and other securities of railroad companies, 
and to purchase, hold, pledge, and sell the same. 

(c) To buy, sell, and deal in real estate, rights of way, and the selling or 


leasing of the same. 
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(d) To promote and organize railroad corporations, to sell their stocks and 
other securities, and to secure finance for their construction. wig 

(e) To acquire franchises, concessions, rights of way, and other privileges 
to be utilized for railroads or railroad construction, 


Form 55. Real Estate (Special) 


(a) To take over and acquire all or any part or parts, or interest or inter- 
ests in the estate and property of Wilson D. Manning, deceased, to assume the 
payment of any notes, indebtedness, or obligations of such estate, and to hold, 
improve, lease, sell, and otherwise handle and dispose of the said estate and 
property as may appear to the advantage and profit of the corporation. 

(b) To take, purchase, or otherwise acquire, and to own, hold, sell, convey, 
exchange, hire, lease, pledge, mortgage, and otherwise deal in and dispose of 
all kinds of real estate, real property, personal property, chattels, chattels real, 
choses in action, notes, bonds, mortgages, and securities. baw 

(c) To conduct and transact business in any of the states, territories, col- 
onies, or dependencies of the United States and in any and all foreign countries ; 
to have one or more offices therein, and therein to hold, purchase, mortgage, and 
convey real and personal property without limit or restriction except as imposed 
by the local laws. 


Form 56. Real Estate (General) 


(a) To take, lease, purchase or otherwise acquire, and to own, use, hold, 
sell, convey, exchange, lease, mortgage, work, improve, develop, cultivate, and 
otherwise handle, deal in, and dispose of real estate, real property, and any 
interest or right therein. 

(b) To take, purchase, or otherwise acquire, and to own, hold, sell, convey, 
exchange, hire, lease, pledge, mortgage, and otherwise deal in and dispose of 
all kinds of personal property, chattels, chattels real, choses in action, notes, 
bonds, mortgages, and securities. 

(c) To convert and appropriate any land that may be acquired or be law- 
fully controlled by this corporation, into and for ways, roads, paths, streets, 
controlled by this corporation, into and for ways, roads, paths, streets, alleys, 
sidewalks, parks, gardens, boulevards, and pleasure grounds; and generally to 
deal with, manage, improve, and administer the lands owned and controlled by 
the corporation or entrusted to its care. 

(d) To erect or to have erected, to construct or to have constructed, 
houses, works, buildings, storerooms, factories, tenements, edifices and struc- 
tures of every description; and to rebuild, enlarge, improve, and alter existing 
houses, works, buildings, storerooms, tenements, edifices, and structures of every 
description; and to buy, sell, own, use, manage, and lease the same or similar 
structures. 

(e) To warrant the title to lands or to any estate or interests in lands sold 
by said corporation; to issue notes, bonds, and debentures secured by mortgage 
or deed of trust upon the property of said corporation or otherwise; and to sell 
and dispose of the same for the benefit of the corporation or for any lawful 
purpose. 

(f{) To make, enter into, perform, and carry out, contracts for constructing, 
building, altering, improving, repairing, decorating, maintaining, furnishing, 
and fitting up buildings, tenements, and structures of every description; and to 
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advance money to, and to enter into agreements of all kinds, with builders, con- 
tractors, property owners, and others, for said purposes. 

(g) To collect rents, and to make repairs, and to transact, on commission 
or otherwise, the general business of a real estate agent, and, generally, the 


sh leasing, control and management of lands, buildings, and property of all 
inds. 


Form 57. Refrigerating Company !! 


(a) To plan, design, lay out, construct, and contract to install plants, ma- 
chinery, factories, and apparatus for mixing, making, freezing, preparing, and 
marketing ices, ice-creams, and all kinds of frozen and refrigerated substances. 

(b) To contract and undertake the planning, designing, manufacture, and 
construction of ice, cold storage, and refrigerating plants, machinery; apparatus, 
and conveyances, and of all buildings, structures, piping, and storing facilities 
necessary or pertaining thereto. 

(c) To carry on a general contracting and engineering business in all its 
branches ; particularly to carry on the business of refrigerating engineering ; and 
to design, erect, construct, enlarge, repair, improve, and manufacture all kinds 
of ice, cold storage, and refrigerating plants, engines, machinery, insulation, and 
apparatus. 

(d) To carry on the business of ice-making, cold storage, refrigeration, and 
making ice-cream, and do all things incidental thereto; to buy, sell, construct, 
operate, and maintain ice plants, cold storage warehouses, refrigerating appa- 
ratus, and conveyances for the transportation in cold storage of all goods, prod- 
ucts, and wares. 


Form 58. Schools 


(a) To establish, organize, manage, and conduct schools and educational 
institutions, and to employ teachers, educators, and instructors, and to provide 
courses of study preparatory for business and professional life and for general 
information and culture. can 

(b) To erect, lease, or otherwise acquire suitable buildings and structures 
in which to conduct such schools and educational institutions, and to provide 
books, libraries, furniture, and apparatus for the same. 

(c) To establish and conduct institutes, lecture courses, correspondence and 
extension courses, training schools, home classes, and to use and adapt such other 
means as may from time to time seem effective in promoting the work of 
education. : ; 

(d) To give such diplomas, certificates, and other evidences of proficiency 
as may be compatible with the laws of the state, or such as may be hereafter 
authorized by the educational authorities of the state. eat 

(e) To establish scientific, business, technical, cultural, artistic, and musical 
courses of education and training; to secure, print, and publish books, charts, 
and courses of study to use in connection with such courses ; and to do all other 
things necessary or convenient in connection with such educational work. 


See also Form 32. 
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Form 59. Securities Company (New York) 


(a) To buy, sell, hold, and generally to deal in and with stocks, bonds, 
debentures, mortgages, and securities of all kinds; to borrow money, make loans, 
advance money on contracts, make investments, and generally act as invest- 
ment brokers; to issue notes, bonds, securities, and debentures which may be 
secured by mortgage or otherwise upon property real and personal of the 
corporation under the provisions of Section’2 of the Stock Corporation Law of 
the State of New York; and to purchase, hold, improve, sell, lease, or exchange 
real estate. 

(b) To act as agents, factors, brokers, commission merchants, contractors, 
lessees, and managers of estates or otherwise in entering into, undertaking, per- 
forming, negotiating, executing, conducting, and transacting for persons, firms, 
and corporations upon commission or otherwise, any and all the things set forth 
in this certificate that it can do for itself; and to exercise all of its powers to 
the same extent that a natural person might do, and in any part of the world to 
the full extent permitted to corporations organized under the Business Cor- 
porations Law of the State of New York. 

(c) To purchase, acquire, hold, and dispose of the stocks, bonds, and other 
evidences of indebtedness of any corporation, domestic or foreign, and issue in 
exchange therefor its stock, bonds, or other obligations; and to exercise while 
owner of the stock of other corporations all the rights, powers, and privileges of 
ownership, including the right to vote thereon. 

(d) To guarantee or cause to be guaranteed the payment of dividends or 
interest on any bonds, stocks, debentures, or other securities of this corporation; 
and to guarantee or cause to be guaranteed the contracts and obligations of this 
corporation whenever proper or necessary for its business in the judgment of its 
Board of Directors. 


Form 60. Smelting and Allied Operations (New Jersey) 


(a) To buy, lease, or otherwise acquire mines, mining rights, quarries and 
mineral lands and claims of every kind, nature, and description, and to work, 
mine, prospect, develop, and promote the same; to mine, quarry, and excavate 
gold, silver, copper, and other ores and metals and minerals of all descriptions. 

(b) To buy, lease, construct, own, control, operate, and maintain mills, 
works, and plants for the crushing, sampling, milling, smelting, reduction, and 
concentration of minerals and metal-bearing ores, and the extraction therefrom 
of all kinds of metals and mineral products and by-products, on its own account 
and as factor and agent for others. 

(c) To carry on the business of mining, milling, concentrating, converting, 
smelting, treating, preparing for market, reducing, buying, selling, and merchan- 
dising in gold, silver, copper, and other metals and metallic compounds, coal, 
coke, charcoal, and other fuels, and all products and by-products of all ores and 
minerals, 

(d) To treat, prepare, and manufacture, and to buy, sell, and generally to 
deal in iron, steel, manganese, coke, copper, lumber, and other materials, and 
all or any articles consisting of or partly consisting of metal, wood or other 
materials, and any and all products and by-products thereof. 

(e) To buy, sell, manufacture, produce, and dispose of all kinds of goods, 
wares, merchandise, manufactures, commodities, foodstuffs, drugs, furniture, 
machinery, tools, supplies, and agricultural products, and generally to engage 


2% See also Form 12, 


Ree Me 


Ch. 131] CHARTER CLAUSES—PURPOSES 1185 


in and carry on any forms of manufacturing or mercantile enterprise, necessary 
or incidental to the business of the Company. 

(f) To construct bridges, buildings, machinery, ships, boats, engines, cars, 
and other equipment, railroads, docks, slips, elevators, water-works, gas-works, 
electric-works, viaducts, aqueducts, canals, and other waterways, and any other 
means of transportation; and to sell the same, or otherwise dispose thereof; or 
to maintain and operate the same, except that the Company shall not maintain 
or operate any railroad or canal in the State of New Jersey. 


Form 61. Textile Fibers 


(a) To buy, sell, grow, prepare, manufacture, and generally deal in and 
with flax, hemp, jute, wool, silk, cotton, and fibers and fibrous materials of all 
kinds ; to buy, sell, prepare, manufacture, and generally deal in all products and 
by-products of said materials and substances, or products and by-products con- 
sisting in part of such materials and substances; to bleach, dye, print, color, and 
otherwise treat and manipulate, and to spin, comb, weave, and prepare for 
market, either wholly or in part; and to buy, sell, market, and deal in any and 
all such products, by-products, materials, manufactures, and substances; and to 
do all other things and engage in any and all kinds of business which may be 
necessary, ancillary, incidental, profitable, or convenient in connection with said 
business or any portion thereof. ; 

(b) To buy, sell, own, hold, use, operate, and generally to deal in and with 
all devices, machines, mechanisms, and engines that may be useful or convenient 
in the treatment, preparation, manufacture, and manipulation of flax, hemp, 
jute, wool, silk, cotton, and other fibers and fibrous materials of all kinds. 


18 See also Form 17. 


CHAPTER" 132 


CHARTER CLAUSES—SPECIAL AND STRENGTHENING 


The following charter clauses are those commonly added to the 
specific purpose clauses of a charter to secure special additional 
powers, or to expand and strengthen the purpose clauses already 
forming part of the charter application. Before using these clauses, 
some of which give almost unlimited powers, the statutes of the par- 
ticular state should be consulted to see that they are permissible. 

Frequently when clauses such as those of the present chapter are 
employed, they are prefaced by a general cautionary statement about 
as follows: 


In furtherance and not in limitation of the general powers conferred 
by, ithe laws: of! the State) of 1: stan. bos cnn in. and of the objects and 
purposes hereinbefore set forth, it is expressly provided that the cor- 
poration shall have the following powers: 


As will be noted in some of the strengthening clauses given in the 
present chapter, the same precautionary statement is incorporated in 
varying form, to avoid the possibility that the powers expressed in 
these clauses may be held to exclude some other powers not expressed 
in the charter application which the corporation might otherwise have 
had. 

An examination of the charter forms of preceding chapters? will 


show the manner in which these special and strengthening clauses are 
used. 


Form 62. To Enter into Contracts 


To contract freely with any person, firm, or corporation, private or public, 
and to carry out and fulfill contracts of every sort and kind, and to purchase, 
lease or otherwise acquire any and all rights, privileges, and franchises con- 
venient or profitable to carry out in connection with the corporate purposes and 
corporate business of the Company. 


1Chs. 128-130. 
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Form 63. To Borrow Money 


To borrow money from any person, firm, or corporation; to make and issue, 
notes, bills, bonds, debentures, and other evidences of indebtedness of all kinds, 
and to secure the same by pledge, mortgage, or otherwise, without limit as to 
amount, and to provide for payment of the same by deposited cash, sinking 
funds, or otherwise. 


Form 64. To Buy and Hold Real Estate 


To purchase or otherwise acquire, and to own, develop, sell, mortgage, or 
otherwise dispose of real estate, real property, and all interests and rights there- 
in, without limit or amount, and to the same extent as natural persons might 
or could do, and in any part of the world. 


Form 65. To Buy, Hold and Develop Real Property 


To purchase or otherwise acquire, hold, own, occupy, develop, improve, sell, 
dispose of and convey real property and any and every interest therein either 
within or without the State of Delaware and anywheye in the world; to ex- 
tract, remove, produce or prepare from any such property any animal, vege- 
table, mineral or other product or material therein or thereon, either by agri- 
cultural pursuits, mining, quarrying, or by any other method, or means now 
known or that may hereafter be discovered or invented, and to avail itself in 
every manner of each and every resource of such property by reducing it to 
proper form and by use, sale or other disposition thereof. 


Form 66. To Conduct Any Other Business 


To conduct and carry on any other similar business, manufacturing or 
otherwise, which may be capable of being profitably carried on in connection 
with the Company’s business, or to carry on any similar business that is adapted 
directly or indirectly to add to the value of the Company’s property ‘and the 
profits of its authorized business. 


Form 67. To Engage in Business of Every Kind 


To engage in all kinds of business of a similar nature, including the follow- 
ing but without excluding others: All manufacturing, milling, mining, quarrying, 
building, construction and industrial works and operations ; development and 
utilization of every kind of power; the acquirement, construction, use, operation, 
sale and other disposition of all kinds of machinery, plants, factories, ware- 
houses, elevators, buildings and other structures, bridges, wharves, docks, slips, 
dams, power-works, water-works, boats, ships, engines, cars, equipment and 
appliances, whether in connection with said businesses or otherwise, and gen- 
erally the utilization of all instrumentalities, methods, processes and appliances, 
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in all ways and by all means now known or which may hereafter be discovered 
or invented. 


Form 68. To Carry on Business in Other States 


To conduct its business and to have one or more offices, and to acquire, 
hold, mortgage, lease, and convey real and personal property, unlimitedly and 
without restriction, in any of the states or territories of the United States, or in 
any foreign place or country, so far as is permitted by the laws thereof. 


Form 69. To Acquire Patents 


To apply for, purchase, register or otherwise acquire, any patents, patent 
rights, brevets d’invention, licenses, trade-marks, trade-names, copyrights, con- 
cessions and the like, conferring any exclusive or non-exclusive or limited right 
to use any article, invention, device or name, and to hold, use, exercise, develop 
pr grant licenses in respect of, or otherwise turn to account the property and 
rights so acquired. 


Form 70. To Acquire Patents 


To apply for, obtain, register, acquire by purchase, lease or otherwise, and 
to hold, own, use, operate, introduce, sell, assign or otherwise dispose of any 
trade-marks, trade-names, patents, inventions, improvements and processes used 
in connection with or secured under letters patent of the United States, or else- 
where; and to use, exercise, develop, grant licenses in respect of or otherwise to 
turn to account any such trade-marks, trade-names, patents, inventions, improve- 
ments, processes, licenses and the like, or any such property or rights. 


Form 71. To Acquire Patents 


To apply for, obtain, register, purchase, lease or otherwise to acquire, and 
to hold, use, own, operate and introduce, and to sell, assign or otherwise to 
dispose of any trade-marks, trade-names, brands, copyrights, concessions, 
patents, inventions, formule, improvements and processes used in connection 
with or secured under letters patent of the United States, or any other country, 
or otherwise, and to use, exercise, develop, grant licenses in respect of, or 
otherwise to turn to account any such trade-marks, copyrights, concessions, 
patents, licenses, processes and the like, or any such property or rights. 


Form 72. To Acquire Other Enterprises 


To buy or otherwise to acquire any other enterprise adapted to be carried 
on in connection with the Company’s business, together with the good-will, 
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rights, property, and assets of all kinds ‘thereto pertaining, and in connection 
therewith to assume any of the liabilities of any person, firm, or corporation, and 
' to pay for the same in cash, stock, debentures, or other securities of the 
Company. 


Form 73. To Acquire Other Enterprises 


To acquire such property, rights and good will, including the whole or any 
part oi the assets, and in connection therewith assume or guarantee the liabil- 
ities, of any person, firm, association or other corporation as this corporation 
may lawfully acquire or assume, and to pay for the same in cash, stock or bonds 
of this corporation or otherwise. ; 


Form 74. To Enter into Partnership 


To enter into partnership or into any arrangement for sharing profits, 
union of interest, reciprocal concession, or co-operation with any person or 
company carrying on or about to carry on any business which this Company 
is authorized to carry on, or any business or transaction necessary or incidental 
to carry out the purposes of this Company, and to take or otherwise acquire 
and hold shares of stock in, or securities of, any Company, and to subsidize or 
otherwise assist any such person or Company, and to sell, hold or reissue, with 
or without guarantee, or otherwise deal with such shares or securities. 


Form 75. To Acquire the Company’s Own Stock 


The corporation may utilize and apply its surplus earnings or profits 
authorized by law to be so reserved, to the purchase or acquisition of its own 
capital stock, from time to time, and in such manner as may be legal and equi- 
table as to other stockholders, and upon such terms as its Board of Directors 
shall determine. 


Form 76. To Acquire Stock of Other Companies 


To hold, purchase, or otherwise acquire, and to sell, assign, transfer, mort- 
gage, pledge, or otherwise dispose of, shares of the capital stock and securities 
created by any other corporation or corporations, and while the holder thereof 
to exercise all the privileges of ownership including the right to vote thereon. 


Form 77. To Promote Other Undertakings 


To promote or to aid in any manner, financially or otherwise, any corpora- 
tion or association of which any stocks, bonds, or other evidences of indebted- 
ness or securities are held directly or indirectly by this corporation; and for 
this purpose to guarantee the contracts, dividends, stocks, bonds, notes, and other 
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obligations of such other corporations'or associations ; and to do any other acts 
ur things designed to protect, preserve, improve or enhance the value of such 
stocks, bonds, or other evidences of indebtedness or securities. 


The two preceding clauses taken together give a fairly com- 
plete and sufficient authorization for a holding company. The same 
is true of clauses 78 and 79 taken together, and particularly of clauses 
So and 81 which give every necessary power of a modern holding 
company so far as pertains to the relations with other companies. 


Form 78. To Acquire Stock of Other Companies 


To acquire by purchase, subscription or otherwise, and to hold or to dis- 
pose of shares of the capital stock and bonds or any other obligations of any 
corporation formed for, or then or theretofore engaged in, or pursuing any one 
or more of the kinds of business, purposes, objects or operations above indi- 
cated, or owning or holding any property of any kind herein mentioned, or of 
any corporation owning or holding the stocks or obligations of any such cor- 
poration, so far as the same may be lawfully acquired. 


Form 79. To Hold and Guarantee Stock 


To hold for investment, or otherwise to use, sell or dispose of, any stocks, 
bonds or obligations of any such other corporation; to aid in any manner 
any corporation whose stocks, bonds or other obligations are held or are 
guaranteed by this corporation, and to do any other acts or things for the pres- 
ervation, protection, improvement or enhancement of the value of any such 
stocks, bonds or other obligations, and while owner of any such stocks, bonds 
or other obligations to exercise all the rights and voting powers and other 
privileges appurtenant to the ownership thereof. 


Form 80. To Acquire Stock of Other Companies 


To subscribe or cause to be subscribed for, and to purchase or otherwise 
acquire, hold for investment, or otherwise, sell, assign, transfer, mortgage, 
pledge, exchange, distribute or otherwise dispose of the whole or any part of 
the shares of the capital stock, bonds, coupons, mortgages, deeds of trust, 
debentures, securities, obligations, evidences of indebtedness, notes, good-will, 
rights, assets and property of any and every kind whatsoever, or any part 
thereof of itself or any other corporation or corporations, stock companies, 
association or associations, now or hereafter existing, and whether created by 
or under the laws of the State of Delaware, or of any other state, district, 
territory or colony of the United States, or any other country or otherwise, 
and to use, operate, manage and control such properties or any of them, either 
in the name of such other corporation or corporations, stock company or associa- 
tion, or in the name of this corporation, and while owners of any of said shares 
of capital stock or bonds or other property to exercise all the rights, powers 
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and privileges of ownership of every kind and description, including the right 
to vote thereon, with power to designate some person for that purpose from 
time to time to the same extent as natural persons might or could do. 


Form 81. To Guarantee Obligations of Other Companies 


To indorse, guarantee and secure the payment and satisfaction of the bonds, 
coupons, mortgages, deeds of trust, debentures, securities, obligations, evidences 
of indebtedness, and shares of the capital stock of other corporations, and also 
to guarantee and secure the payment or satisfaction of dividends on shares of 
the capital stock of other corporations; also to undertake the whole or any 
part of the assets and liabilities, existing or prospective, of any person, firm 
or association, also to procure any other person or corporation to assume any 
such obligation or obligations. 


Form 82. Strengthening Clause 


To do any or all of the things in this certificate set forth as objects, purposes, 
powers, or otherwise, to the same extent and as fully as natural persons might 
or could do, and in any part of the world, as principals, agents, trustees, or 
otherwise. 


Form 83. General Strengthening Clause 


Without in any particular limiting any of the objects and powers of the 
corporation, it is hereby expressly declared and provided that the corporation 
shall have power to do all the things hereinbefore enumerated, and also to issue 
or exchange stock, bonds and other obligations in payment for property pur- 
chased or acquired by it, or for any other object in or about its business; to 
borrow money without limit; to mortgage or pledge its franchises, real or 
personal property, income and profits accruing to it, any stocks, bonds or other 
obligations, or any property which may be acquired by it; to secure any bonds 
or other obligations by it issued or incurred; to guarantee any dividends, or 
bonds, or contracts, or other obligations; to make and perform contracts of 
any kind and description, and in carrying on its business, or for the purpose 
of attaining or furthering any of its objects, to do any and all other acts and 
things, and to exercise any and all other powers which a copartnership or 
natural person could do and exercise, and which now and hereafter may be 
authorized by law in any part of the world. 


Form 84. General Strengthening Clause 


The corporation may do any of the things hereinbefore enumerated for 
itself or for account of others; may make and perform contracts for doing any 
thereof; may carry on any business or operation deemed advantageous, inci- 
dental or accessory to any thereof, or advantageous or profitable to the corpora- 
tion; in connection with or furtherance of any thereof may acquire, use, 
undertake, give guaranties in respect to, manage and dispose of contracts, 
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properties and rights of all kinds, including the assets, business, good-will and 
liabilities of corporations, associations, firms and individuals; and generally may 
do anything that a natural person might lawfully do in connection with any 
of said things. 


Form 85. Interpretation Clause 


The objects and powers specified in this certificate of incorporation shall 
except where expressly limited, be in nowise limited or restrained by inference 
from the terms of any other clause in any other part of this charter, but the 
objects and powers specified in each of the clauses of this charter shall be 
regarded as independent and separate purposes and powers of the corporation. 


CHAPTER 133 
CHARTER AMENDMENTS 


The amendment of charters is purely a matter of statutory regu- 
lation and therefore varies in almost every state. Also, in some states 
the procedure varies with the nature of the amendment. Under such 
conditions forms for charter amendment are of but little value unless 
they are given for every state—something precluded by the space 
limits of the present volume. A single illustration is, therefore, given 
of a charter amendment changing the authorized capital stock of a 
corporation under section 36 of the Stock Corporation Law of New 
York. This will serve to give an idea of the general procedure re- 
quired for amendment of charters and of the care with which the 
statutory requirements must be followed. 


Form 86. Charter Amendment—New York 


CERTIFICATE OF INCREASE OF NUMBER OF SHARES AND CLASSIFICATION OF 
SHARES OF WESTERN PoweER CorpPoRATION, PURSUANT TO SECTION 
Tuirty-Six OF THE STOCK CorPORATION Law 


We, H. P. Wirson and F. M. Tompxtns, being respectively the President 
of Western Power Corporation and the Secretary thereof, CEertiry : 


1. The name of the corporation is WESTERN PoweER CorPorRATION. 


2. The date of filing the Certificate of Incorporation in each State office 
where filed, is: June 5, I915, in the office of the Secretary of State of the 
State of New York, and June 7, 1915, in the office of the County Clerk of the 
County of New York. 


3. The total number of shares which it is already authorized to issue is 
217,500, and the number thereof which have a par value is 70,800 shares which 
are of the par value of $100 each and are preferred, and the number thereof 
which are without par value is 146,700 shares which are common, 


4. The shares already authorized are classified, the number of shares in 
each class being 70,800 shares of preferred stock and 146,700 shares of common 
stock, and the designations, preferences, privileges and voting powers or restric- 
tions or qualifications thereof, are as follows: 

“The holders of the preferred stock shall be entitled to receive from the 
surplus or net profits of the Corporation, as and when declared by the Board 
of Directors, dividends at the rate of seven per cent. per annum and no more, 
payable quarterly, half-yearly or yearly, on dates to be fixed by the Board ot 
Directors. The dividends on the preferred stock shall be cumulative from and 
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after the first day of October, 1923. No dividends shall be paid upon or set 
apart for the common stock in any fiscal year unless and until full dividends 
at the rate of seven per cent. per annum upon the preferred stock for all pre- 
vious years subsequent to October 1, 1923, shall have been declared and paid, 
nor unless full dividends at the rate of seven per cent. per annum upon the 
preferred stock for the current fiscal year shall have been declared and paid 
or provided for by a fund set apart for the payment thereof. 

“The preferred stock shall be subject to redemption in whole or ratably 
in part on any dividend date upon vote of a majority of the Board of Directors 
at one hundred seven dollars and fifty cents per share in cash plus all dividends 
accrued and unpaid thereon, upon sixty days’ written notice, subject to such 
regulations as may from time to time be provided in the by-laws. 

“In the event of the liquidation or dissolution or winding up (whether 
voluntary or involuntary) of the Corporation, the assets and funds of the 
Corporation, after payment of the indebtedness of the Corporation, shall be 
applied as follows: 

“t. To the payment to the holders of the preferred stock of the full amount 
of the par value of their stock and any dividends accrued and unpaid thereon, 
before any amount shall be paid to the holders of the common stock; 

“2, The balance of the assets and funds of the Corporation shall be 
divided and paid to the holders of the common stock pro rata according to the 
number of shares of stock held by them respectively. 

“The common stock shall be subject to the rights and privileges of the 
holders of the preferred stock. Each share of common stock shall be equal to 
every other share of common stock and shall be subject to the preferences 
herein given to the preferred stock of the Corporation. Whenever full dividends 
at the rate of seven per cent. per annum upon the preferred stock for all 
previous years subsequent to October 1, 1923, shall have been declared and 
paid, and after full dividends at the rate of seven per cent. per annum upon 
the preferred stock for the current fiscal year shall have been declared and 
paid or provided for by a fund set apart for the payment thereof, the Board 
of Directors of the Corporation may in its discretion declare such dividends on 
the common stock as may from time to time be determined by said Board, 
payable then or thereafter on dates to be fixed by said Board out of any 
remaining surplus or net profits of the Corporation. : 

“Every stockholder of record of the Corporation shall be entitled at every 
meeting of the Corporation to one vote for every share of stock of the Cor- 
poration, preferred or common, standing in his name on the books of the 
Corporation.” 


5. The number of shares of each class issued and outstanding is 70,800 
shares of preferred stock, and 146,700 shares of common stock. 


6. The statements respecting its capital contained in its last certificate 
with respect thereto, filed pursuant to law, are as follows: 

“The capital of the corporation shall be at least equal to the sum of the 
aggregate par value of all issued shares having par value, plus twenty-five 
dollars in respect to every issued share without par value, plus such amounts as, 
from time to time, by resolution of the board of directors, may be transferred 
thereto, provided that such capital shall be not less than $10,747,500.” 


7. The total number of shares which the corporation is hereafter authorized 
to have is hereby increased from 217,500 to 450,000, so that the total number 
of shares, including those previously authorized, which the corporation may 
heaceforth have is 450,000, and the number thereof which are to have a par 
value is 150,000 shares which are of the par value of $100 each and are pre- 


ferred ; and the number thereof which are to be without par value is 300,000 
shares which are common. 


8. The shares which the corporation may henceforth have are to be 
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classified and the number of shares of each class is 150,000 shares of preferred 
stock and 300,000 shares of common stock, and the designations, preferences, 
privileges and voting powers or restrictions or qualifications of each class of 
shares shall remain unchanged from those hereinbefore set forth. 


. In Witness WHEREoF, we have made and subscribed this certificate in 
triplicate this 6th day of January, 1925. 


H. P. Witson, 
President 

F. M. Tompxins, 
Secretary 


Form 87. Verification of Charter Amendment 


State oF NEw York \ss y 
County of New York Re 


On this 6th day of January, 1925, before me personally came H. P. Wirson 
and I*. M. Tompkins, to me known to be the persons described in and who 
executed the foregoing certificate, and they thereupon duly acknowledged to 
me that they executed the same. 


VELLA McLaucHiin, 
[SEAL] 
Notary Public, Kings Co. No. 127 
Ctf. Filed in New York Co. No. 75 
Commission expires Mar. 30, 1925 


STATE oF NEw York { woe 
County of New York iF 


H. P. Witson and F. M. Tompxins, being duly sworn, depose and say and 
each for himself deposes and says, that he, H. P. Wilson, is the President of 
WESTERN Power CorporaTIon, and he, F. M. Tompkins, is the Secretary 
thereof; that they have been duly authorized to execute and file the foregoing 
Certificate of Increase of Number of Shares. and Classification of Shares by 
the votes, cast in person or by proxy, of the holders of record of two-thirds 
of the outstanding shares of the Corporation entitled to vote thereon; and 
that all such votes were duly cast at a stockholders’ meeting duly called and 
held at the principal office of the Corporation, No. 50 Broad Street, New York, 
N. Y., on the 6th day of January, 1925, at 11 o'clock, A. M., upon notice 
pursuant to Section 45 of the Stock Corporation Law. 


Subscribed and sworn 4 H. P. Witson 


before ine this 6th day LE oT ees 


of January, 1925. 


Vetta McLAuGHLIN 
Notary Public, Kings Co. No. 127 
Ctfi. Filed in New York Co. No. 75 
Commission expires Mar. 30, 1925 
[SEAL] 


CHAPTER 134 
BY-LAWS—SUGGESTIVE SETS? 


The comprehensive and detailed by-laws required for the opera- 
tion of a large corporation are neither necessary nor desirable for 
those of lesser size. For most small corporations the following short 
set of by-laws, prepared for the use of a New York corporation will 
be found adequate, and may be easily changed to meet special require- 
ments of other states or other corporations. 

It may be noted that in New York and some other states, in- 
spectors of election are required by the statute law for the annual 
election of directors; also that in New York State, at the annual 
meeting of stockholders, any charter or by-law specifications for 
stockholders’ quorums in excess of a majority will not apply in the 
election of directors, and if a majority is not so prescribed the 
statutes specifically provide that the directors shall be elected “by a 
plurality of the votes at such election.” ? which permits the election 
of directors regardless of whether a majority is present. Also, if a 
special meeting is called in accordance with the provisions of section 
29 of the General Corporation Law, for the election of directors, the 
members attending constitute a quorum, and this regardless of any 
provisions of charter or by-laws as to quorum.® 


Form 88. By-Laws for Small New York Corporation 


BY-LAWS 
OF THE 


MANVILLE MANUFACTURING COMPANY 


ArticLte I. SrockHoipEers’ MEETINGS 


1. The Annual Meeting of the stockholders shall be held in the principal 
office of the Company in New York City, on the second Monday in January 


of cach year, at 3 p.M. if not a legal holiday, but if a legal holiday, then on the 
next business day following. 


1For general discussion of by-laws, see Chs. 7 to 12. 
2 Stock Corp. Law, sec. 55. 
3 Gen. Corp. Law, sec. 30. 
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2. Special Meetings of the stockholders may be called at the princi 
of the Company at any time by resolution of the Board of Deere si 
written request of stockholders holding one-third of the outstanding stock 

3: Notice of the Annual Meeting and of every special or adjourned meeting 
of stockholders, written or printed, shaii be prepared and mailed to the last 
known post-office address of each stockholder not less than ten days before any 
such meeting, and if for a special meeting, such notice shall state the object 
or objects thereof. No failure of, or irregularity of notice of sany annual 
meeting shall invalidate such meeting or any proceeding thereat. 

4. Voting at any meeting of stockholders may be in person or by a written 
proxy, duly signed but requiring no other attestation. 

5. A Quorum at any meeting of the stockholders shall consist of a majority 
of the outstanding voting stock of the Company, represented in person or by 
proxy. When a quorum is present at any meeting, a majority of the voting 
stock thereat shall decide any question that may come before the meeting. In 
the absence of a quorum those present may adjourn the meeting to a future 
date but, until a quorum is secured, may transact no other business. 

6. The Presiding Officer of stockholders’ meetings shall be the President, 
when present. In his absence, the next officer in due order who may be present, 
shall preside. The due order, for purposes of this by-law shall be President, 
Vice-President, and Treasurer. 

7. The Election of Directors shall be held at the annual meeting of stock- 
holders, and shall, after the first election, be conducted by two inspectors of 
election, appointed by the President for that purpose. The election shall be 
by ballot and each holder of record of voting stock shall be entitled to cast 
one vote for each share of stock held by him. 

8. The Order of Business at the annual meeting, and, as far as possible, at 
all other meetings of the stockholders, shall be: 


Calling of roll 

. Proof of due notice of meeting 

Reading and disposal of any unapproved minutes 
Annual reports of officers 

. Election of directors 

. Unfinished business 

New business 

Adjournment 


OI SHAWN 


ArticLte II. Drirecrors anp Directors’ MEETINGS 


1. The Business and Property of the Company shall be managed by a Board 
of five Directors, who shall be holders of record of at least one share of stock 
of the Company and who shall be elected annually by ballot by the stockholders 
for the term of one year, and shall serve until the election and acceptance of 
their duly qualified successors. Any vacancies may be filled by the Board for 
the unexpired term. Directors shall receive no compensation for their services 
as such. 

2. The Regular Meetings of the Board of Directors shall be held in the 
principal office of the Company in New York City on the third Tuesday of 
each month, at 3 p.m. if not a legal holiday, but if a legal holiday, then on - 
the next business day following. 

3. Special Meetings of the Board of Directors may be held in the principal 
office of the Company in New York City at any time on call of the President, 
or of any three members of the Board, or may be held at any time and place 
without notice, by unanimous written consent of all the members, or with 
the presence and participation of all members at such meeting. t 

4. Notices of both regular and special meetings, save when held by unani- 
mous consent or participation, shall be mailed by the Secretary to each member 
of the Board not less than five days before any such meeting, and notices of 
special meetings shall state the purposes thereof. No failure or irregularity 
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of notice of any regular meeting shall invalidate such meeting or any proceeding 
thereat. 

5. 4 Quorum at any meeting shall consist of a majority of the entire 
membership of the Board. A majority of those in attendance, in the presence 
of a quorum, shall decide any question that may come before the meeting. 

6. Officers of the Company shall be elected by ballot by the Board of 
Directors at their first meeting after the election of Directors each year. If any 
office becomes vacant during the year, the Board of Directors shall fill the 

_same for the unexpired term. The Board of Directors shall fix the compensation 
of the officers and agents of the Company. 

7. The Order of Business at any regular or special meeting of the Board 
of Directors, unless otherwise prescribed for any meeting by the Board, shall be 
as follows: 

Reading and disposal of any unapproved minutes 
Reports of officers and committees 

Unfinished business 

. New business 

Adjournment 


ROD eH 


ArticLe III. Orricers 


1. The Officers of the Company shall be a President, a Vice-President, a 
Secretary, and a Treasurer, who shall be elected for one year and shall hold 
office until their successors are elected and qualify. The position of Secretary 
and Treasurer may be united in one person. 

2. The President shall preside at all meetings, shall have general supervision 
of the affairs of the Company, shall sign or countersign all certificates of stock, 
contracts, and other instruments of the Company authorized by the Board of 
Directors, except as otherwise directed by the Board; shall make such reports 
to the Directors and stockholders as he may deem necessary or as may be 
required of him, and perform all such other duties as are incident to his office 
or are properly required of him by the Board of Directors. In the absence or 
disability of the President, the Vice-President shall exercise all his functions. 

3. The Secretary shall issue notices for all meetings of stockholders and 
directors, shall keep their minutes, shall have charge of the seal, and the cor- 
porate books, shall sign, with the President, instruments requiring such signa- 
ture, and shall make such reports and perform such other duties as are incident 
to his office, or are properly required of him by the Board of Directors. 

4. The Treasurer shall have the custody of all moneys and securities of 
the Company and shall keep regular books of account and balance the same 
each month. He shall sign or countersign such instruments as require his 
signature, shall perform all duties incident to his office or that are properly 
required of him by the Board, and shall give bond for the faithful performance 
of his duties in such sum and with such sureties as may be required by the 
Board of Directors. 


Articte IV, Srocx 


1. Certificates of Stock shall be issued in numerical order from the stock 
certificate book to each stockholder whose stock has been paid in full, be signed 
by the President and Treasurer, and be sealed by the Secretary with the cor- 
nari p seal. A record of each certificate issued shall be kept on the stub 
thereot, 

2. Transfers of Stock shall be made only upon the books of the Company, 
and before a new certificate is issued the old certificate must be surrendered for 
cancellation. The stock books of the Company shall be closed for transfer 
twenty days before meetings of stockholders. 

3. The Treasury Stock of the Company shall consist of such issued and 
outstanding stock of the Company as may be donated to the Company or 
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otherwise acquired, and shall be held subject to disposal by the Board of 
Directors. Such stock shall neither vote nor participate in dividends while held 
by the Company. 


ArticLE V. DivipeENDS AND FINANCE 


_ 1. Dividends shall be declared from the surplus of the Company at such 
times as the Board of Directors shall direct, and no dividend shall be declared 
that will impair the capital of the Company. 

2. The Moneys of the Company shall be deposited in the name of the 
Company in such banks or trust companies as the Board of Directors shall 
designate, and shall be drawn out only by check signed by the Treasurer and 
countersigned by the President. 


ArtTIcLE VI. SEAL 


1. The Corporate Seal of the Company shall consist of two concentric 
circles between which is the name of the Company, and in the centre shall be 
inscribed “Incorporated 1927, New York,’ and such seal, as impressed on the 
margin hereof, shall be the Corporate Seal of the Company. 


ArticteE VII. AMENDMENTS 


1. These By-Laws may be amended, repealed, or altered, in whole or in 
part, by a majority vote of the entire outstanding stock of the Company, at 
any regular meeting of the stockholders, or at any special meeting where 
such action has been announced in the call and notice of such meeting. 

2. The Board of Directors shall not alter or repeal any by-laws adopted 
by the stockholders of the Company, but may adopt additional by-laws in 
harmony therewith. 


As will be noted, the preceding by-laws—and those which follow, 
as well—provide for the closing of the stock books twenty days be- 
fore meetings of stockholders. As only stockholders of record are 
notified of, and permitted to vote at stockholders’ meeting this limits 
the right to vote to those who are stockholders at the date of 
closing. 

The following by-laws for a New Jersey corporation are more 
detailed and comprehensive than those just shown, providing for a 
much higher degree of organization. They will be found adequate 
for most corporations of moderate size and may be readily modified to 
meet the requirements of any particular state. An adaptation for 
this purpose would require the elimination of any provisions peculiar 
to the state of New Jersey, and of any other provisions not required 
for the particular corporation, and, next, the additions, if any, made 
necessary by the statutes of the new state, or the needs of the 


particular corporation. 
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Form 89. By-Laws—New Jersey Corporation 


BY-LAWS 
OF THE 


OGDEN IRON AND STEEL COMPANY 
Incorporated under the Laws of New Jersey 


ArTICLE I. STOCKHOLDERS 


Sec. 1. Annual Meetings 


The regular annual meetings of the stockholders shall be held in the office 
of the Company, at No. 525 Main Street, East Orange, New Jersey, at II A.M., 
on the second Monday of January in each year if not a legal holiday, but if a 
legal holiday, then on the next business day following. At this meeting the 
Directors for the ensuing year shall be elected, the officers of the Company 
shall present their annual reports, and the Secretary shall have on file for 
inspection and reference, an alphabetical list of the stockholders of the Company, 
giving the amount of stock held by each, as shown by the stock books twenty 
days before the date of such annual meeting. 


Sec. 2. Special Meetings 


Special meetings of the stockholders may be held at any time, in the 
office of the Company, pursuant to a resolution of the Board of Directors, 
or to a call signed by stockholders holding a majority of the voting stock of 
the Company. Calls for special meetings shall specify the time, place, and 
object or objects thereof, and no other business than that specified in the call 
shall be considered at any such meeting. 


Sec. 3. Notice of Meetings 


A written or printed notice of every regular or special meeting of the stock- 
holders, stating the time and the place, and, in case of special meetings, the 
objects thereof, shall be prepared and mailed by the Secretary, postage prepaid, 
to the last known post-office address of each stockhoider, at least ten days before 
the date of any such meeting. No failure or irregularity of notice of any 
regular meeting shall invalidate the same or any proceeding thereat. 


Sec. 4. Voting 

Only stockholders of record of the common stock of the Company shall 
be entitled to vote at the regular and special meetings of stockholders. At such 
meetings each stockholder shall be entitled to one vote for each share of stock 
standing on the books of the Company in his name. 


Sec. 5. Election of Directors 

At the first meeting of the stockholders and at each annual meeting of 
the stockholders thereafter, a Board of seven Directors shall be elected, who 
shall serve until the election and acceptance of their duly qualified successors. 
All elections for Directors shall be by ballot, and the candidates, to the number 
to be elected, receiving the highest number of votes, shall be declared elected. 

If for any reason Directors are not elected at the annual meeting of stock- 
holders, a special meeting shall be called for the purpose within thirty days 
thereafter, at which Directors shall be elected in all respects as at the annual 
meeting. 

Two inspectors of election shall be appointed by the President to conduct 
the election of Directors to serve for the ensuing year. These inspectors shall 
be sworn to the faithful discharge of their duty and shall then take charge of 
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the election. No person who is a candidate for the office of Director. shall 
act as an inspector of election. 


SEC. 6. Quorum 


A majority of the outstanding stock, exclusive of treasury stock, shall be 
necessary to constitute a quorum at meetings of stockholders. When a quorum 
is present at any meeting, a majority of the stock represented thereat shall 
decide any question brought before such meeting. In the absence of a quorum 
those present may adjourn the meeting to another day, but until a quorum 
is secured no business may be transacted. 


Sec. 7. Proxies 

Any stockholder entitled to vote may be represented at any regular or 
special meeting of stockholders by a duly executed proxy. Proxies shall be in 
writing and properly signed, but shall require no other attestation. No proxy 
shall be recognized unless executed within eleven months of the date of the 
meeting at which it is presented. 


Sec. 8 Officers of Meetings 

The President, if present, shall preside at all meetings of the stockholders. 
In his absence, the next officer in due order who may be present shall preside. 
For the purposes of these by-laws, the due order of officers shall be as follows: 
President, Vice-President, Treasurer, and Secretary. 

The Secretary of the Company shall keep a faithful record of the proceed- 
ings of all stockholders’ meetings. ; 
Sec. 9. Order of Business 

The order of business at the annual meeting, and, so far as practicable, 
at all other meetings of the stockholders, shall be as follows: 


. Calling of roll 

. Proof of due notice of meeting 

. Reading and disposal of any unapproved minutes 
. Annual reports of officers and committees 

. Election of directors 

. Unfinished business 

. New business 

. Adjournment 


CON Qutb 4 


Articite II. Dzrrecrors AND Direcrors’ MEETINGS 


Sec. 1. Number and Authority 

A Board of seven Directors shall be elected, who shall have entire charge 
of the property, interests, business, and transactions of the Company, with full 
power and authority to manage and conduct the same. 


Sec. 2. Qualifications 

No person shall be elected, nor shall be competent to act as a Director of 
this Company, unless he ‘is at the time of election the holder of record of at 
least one share of its stock. At least one of the Directors of the Company 


must be resident in the State of New Jersey. 


Sec. 3. Vacancies 

Any vacancy occurring in the Board of Directors may be filled for the 
unexpired term by a majority vote of the remaining members. In event of 
the membership of the Board falling below the number necessary for a quorum, 
a special meeting of the stockholders shall be called and such number of 
Directors shall be elected thereat as may be necessary to restore the membership 


of the Board to its full number. 
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Sec. 4. Regular Meetings 

The regular meetings of the Board of Directors shall be held in the office 
of the Company, in the City of New York, at 3 p.m., on the second Monday 
of each month if not a legal holiday, but if a legal holiday, then on the next 
business day following. 


Sec. 5. Special Meetings 

Special meetings of the Board of Directors may be held at any time, in 
the office of the Company in the City of New York, on the written call of 
the President or of any three members of the Board. Special meetings may be 
held at any time and place and without notice, by unanimous consent of the 
Board. 


Sec. 6. Notice of Meetings 4 

The Secretary shall notify each member of the Board of all regular or 
special meetings, by mailing te each member’s last known post-office address, 
postage prepaid, at least five days before any such meeting, a written or 
printed notice thereof, giving the time, place, and, in case of special meetings, 
the objects thereof, and no other business shall be considered at any special 
meeting than shall have been so notified to the members. No failure or irregu- 
larity of notice of any regular meeting shall invalidate the same or any 
proceeding thereat. 


SEc. 7. Quorum 

A majority of the Board of Directors shall constitute a quorum, and a 
majority of the members in attendance at any Board meeting shall, in the 
presence of a quorum, decide its action. A minority of the Board present 
at any regular or special meeting may, in the absence of a quorum, adjourn 
to a later date, but may not transact any business. 


Sec. 8. Election of Officers 


At the first meeting of the Board of Directors after the election of 
Directors each year, a President, Vice-President, Secretary, Treasurer, and 
Generai Manager shall be elected to serve for the ensuing year and until the 
election of their respective successors. Election shall be by ballot, and a 
majority of the votes cast shall be necessary to elect. If not detrimental to the 
business or operations of the Company, any two offices may be conferred upon 
one person. The Directors shall fix the compensation of officers subject to 
any limitations of the Charter and the By-Laws. Any vacancies that occur 
may be filled by the Board for the unexpired term. The Board shall have the 
right to remove any officer for cause by a two-thirds vote of the entire member- 
ship of the Board. 


Sec. 9. Compensation of Directors 


Each Director shall receive the sum of fifteen dollars for his attendance 
at any regular or special meeting of the Board of Directors, but shall receive 
no other salary or compensation for his services as a Director of the Company. 


Sec. 10. Power to Pass By-Laws : 

The Board of Directors shall have no power to amend, alter, or repeal 
by-laws adopted by the stockholders of the Company, but may pass such 
additional by-laws in conformity therewith as may be necessary or convenient 
to facilitate the business of the Company. 


Articte III. Stanpinc CoMMITTEES 


Sec. 1. Executive Committee 


The President, Vice-President, and Treasurer shall together constitute an 
Executive Committee, which shall be a part of the permanent executive 
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organization of the Company, and shall, in the interim between meetings of 
the Board of Directors, exercise all the powers of that body, in accordance 
with the general policy of the Company and the directions of the Board. 

Meetings of the Executive Committee shall be held on call of the 
President, or of any two members of the Committee. All of the members of 
the Committee must be duly notified of meetings, and a majority of the members 
shall constitute a quorum. The President shall be the presiding officer of the 
Committee. The Executive Committee shall keep a record of all meetings and 
actions of the Committee, and such records shall at all times be open to the 
inspection of any Director. 


Articte IV. OrFicers 


Sec. 1. Enumeration, Election and Qualification 

The officers of the Company shall be a President, Vice-President, Treas- 
urer, and Secretary. These officers shall be elected by the Board of Directors 
at the first regular meeting after the election of directors each year, and shall 
hold office for the term of one year, and until their respective successors are 
duly elected and qualify, unless sooner removed by due action of the Board 
as prescribed hereinafter. The President and Vice-President shall be elected 
from among the Directors of the Company. 


Sec. 2. The President 

The President, when present, shall preside at all meetings of the stock- 
holders and of the Board of Directors; shall sign all certificates of stock; shall 
sign or countersign, as may be necessary, all such bills, notes, checks, contracts, 
and other instruments as may pertain to the ordinary course of the Company’s 
business; and sign, when duly authorized thereto, all contracts, orders, deeds, 
liens, licenses, and other instruments of a special nature. 

He may also, in the absence or disability of the Tréasurer, indorse checks, 
drafts, and other negotiable instruments for deposit or collection, and shall, 
with the Secretary, sign the minutes of all. meetings over which he has presided. 

At the first regular meeting of the Board in January he shall submit a 
complete report of the operations of the ‘Company for the preceding year, 
together with a statement of the Company’s affairs as existing at the close of 
the last fiscal year, and shall submit a similar report at the annual meeting of 
stockholders; also he shall report to the Board of Directors, from time to time, 
all. such matters coming within his notice and relating to the interests of the 
Company as should be brought to the attention of the Board. 

He shall be, ex officio, a member of all standing committees, shall have 
such usual powers of supervision and management as may pertain to the 
office of President, and perform such other duties as may be properly required 
of him by the Board of Directors. 


Sec. 3. The Vice-President 

The Vice-President shall familiarize himself with the affairs of the Com- 
pany, and, in the absence, disability, or refusal to act of the President, shall 
possess all of the powers and perform all of the duties of that officer, 


Sec. 4. The Treasurer 
The Treasurer shall have the custody of and be responsible for all moneys 
and securities of the Company; shall keep full and accurate records and accounts 
in books belonging to the Company, showing the transactions of the Company, 
its accounts, liabilities, and financial condition; and shall see that all expendi- 
tures are duly authorized and are evidenced by proper receipts and vouchers. 
He shall deposit, in the name of the Company, in such depositary or depositaries 
as are approved by the Directors, all moneys that may come into his hands 
for the Company account. His books and accounts shall be open at all times 
during business hours to the inspection of any Director of the Company. 
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The Treasurer shall also indorse for collection or deposit all bills, notes, 
checks, and other negotiable instruments of the Company; shall pay out money 
as may be necessary in the transactions of the Company, either by special 
or general direction of the Board of Directors, and on checks signed by the 
President and himself, and shall generally, together with the President, have 
supervision of the finances of the Company. 

He shall also make a full report of the financial condition of the Company 
for the annual meeting of the stockholders, and shall make such other reports 
and statements as may be required of him by the Board of Directors or by 
the laws of the State. 

He shall give bond in the sum of Five Thousand Dollars, with sureties 
satisfactory to the Board of Directors, for the faithful performance of his 
duties and for the restoration to the Company, in event of his death, resignation, 
or removal from office, of all books, papers, vouchers, money, and other 
property belonging to the Company that may have come into his custody. 


Sec. 5. The Secretary 


The Secretary shall keep full minutes of all meetings of the stockholders 
and of the Board of Directors; shall read such minutes at the proper subse- 
quent meetings; shall issue all calls for meetings and notify all officers and 
directors of their election; shall have charge of and keep the seal of the 
corporation, and affix the same to certificates of stock when such certificates 
are signed by the President and Treasurer, and shall affix the seal, attested by 
his signature, to such other instruments as may require the same. 

He shall keep the stock certificate book and the other usual corporation 
books, and shall prepare, record, transfer, issue, seal, and cancel certificates 
of stock, as required by the transactions of the Company and its stockholders. 
He shall also sign with the President all contracts, deeds, licenses, and other 
instruments when so ordered. : 

He shall make such reports to the Board of Directors as they may desire, 
and shall also prepare such reports and statements as are required by the State 
laws. He shall make out, twenty days before any election of Directors, a 
complete list of the stockholders entitled to vote at such election, arranged in 
alphabetical order, and giving the number of shares of stock that may be voted 
by each, and shall keep the same open to inspection at the office of the 
Company until the time of and during the said election. He shall allow any 
stockholder, on application in business hours, to inspect the stock certificate 
books, the stock transfer book, and the stock ledger. 

He shall attend to such correspondence and to such other duties as may 
be incidental to his office or properly be assigned him by the Board. 


Sec. 6. Additional Officers 
In addition to the officers enumerated, a Comptroller, a General Manager, 
and assistant officers may be appointed by the Board, each of whom shall 
have such powers and duties and receive such salary as the Board shall 
prescribe. 
Sec. 7. Removal of Officers 
Any officer of the Company may be removed at any time by a two-thirds 
vote of the full Board. 
Sec. 8. Compensation of Officers 


_ Officers shall receive such compensation as may be fixed by the Board of 
Directors. 


ArTICLE V. Stock 
Src. 1. Certificates of Stock 


Each stockholder of the company whose stock has been paid for in full 
shall be entitled to a certificate or certificates showing the amount of stock of 


a 


————— 
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Or 


the Company standing on the books in his name. Each certificate shall be 
numbered, bear the signatures of the President and Treasurer and the seal of 
the Company, and be issued in numerical order from the stock certificate book. 
A full record of each certificate of stock, as issued, shall be entered on the 
corresponding stub of the stock certificate book. 


SEc. 2. Transfers of Stock 


Transfers of stock shall be made upon the proper stock books of the Com- 
pany, and must be accompanied by the surrender of the duly indorsed certificate 
or certificates representing the transferred stock. Surrendered certificates shall 
be canceled and attached to the corresponding stubs in the stock certificate book 
and new certificates issued to the parties entitled thereto. The stock books 
shall be closed to transfers twenty days before meetings of stockholders. 


Sec, 3. Lost Certificates 

The Board of Directors may order a new certificate or certificates of stock 
to be issued in the place of any certificate or certificates of the Company alleged 
to have been lost or’ destroyed, but in every such case the owner of the lost 
certificate or certificates shall first cause to be given to the Company a bond 
in such sum, not less than the par value of such lost or destroyed certificate 
or certificates of stock, as said Board may direct, as indemnity against any 
loss that the Company may incur by reason of such replacement of the lost 
certificate or certificates; but the Board of Directors may, in their discretion, 
refuse to replace any lost certificate of stock, save upon the order of some 
court having jurisdiction in such matter. 


Sec. 4. Stock and Transfer Books 

The stock and transfer books of the Company shall be kept in its principal 
office, No. 525 Main Street, East Orange, New Jersey, and shall be open 
during business hours to the inspection of any stockholder of the Company. 
All other books and records of the Company shall be kept in its office in 
New York City, and shall include a stock book, which shall be open during 
business hours to the inspection of any stockholder or judgment creditor of the 
Company. 


Sec. 6. Treasury Stock 

All issued and outstanding stock of the Company that may be donated to 
or be purchased by the Company shall be termed treasury stock, and shall be 
held subject to disposal by action of the Board of Directors. Such stock shall 
neither vote nor participate in dividends while held by the Company. 


ArTICLE V. DivipDENDS AND FINANCES 


Sec. 1. Dividends 

Dividends shall be declared at such times as the Board may direct, but no 
dividend shall be declared or paid save from profits, nor shall any dividend be 
declared that will impair the capital of the Company. 


Sec. 2. Bank Deposits 

The Treasurer shall deposit the moneys of the Company, as the same may 
come into his hands, in such depositary or depositaries as may be designated 
by the Board of Directors, and such deposits shall be made in the name of 
the Company, and moneys shall be withdrawn therefrom only by check signed 
by the Treasurer and countersigned by the President. 


ArticLtE VI. Sunpry PrRoviIsIons 


“Sec. 1. Corporate Seal hay. 
The corporate seal of the Company shall consist of two concentric circles, 
between which shall be the name of the Company, and in the centre shall be 
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inscribed “Incorporated 1927, New. Jersey,” and such seal, as impressed on 
the margin hereof, is hereby adopted as the corporate seal of the Company. 


Sec. 2. Corporation Offices 

The principal office of the Company within the State of New Jersey shall 
be at 525 Main street, East Orange, and the agent therein and in charge 
thereof upon whom process may be served shall be the Registration Trust 
Company of New Jersey. An office shall also be maintained in New York 
City, and such other offices for the transaction of its business shall be main- 
tained at such other places in or outside of the State of New Jersey, as may 
be determined upon by the Board of Directors. 


Sec. 3. Amendment 

These by-laws may be amended; repealed, or altered, in whole or in part, 
at any regular meeting of the stockholders, or at any special meeting where 
such action has been duly announced in the call, provided that a majority of the 
entire voting stock of the Company shall vote for such amendment, repeal, or 
alteration. 

The Board of Directors shall have no power to amend, alter, or repeal 
the by-laws adopted by the stockholders, but may pass such additional by-laws 
in conformity therewith as may be necessary or convenient to facilitate the 
business of the Company. 


ae 


Crit reais 
BY-LAWS—NEW YORK 


The following set of by-laws will be found suggestive and other- 
wise helpful in the preparation of by-laws for corporations of the 
larger size. 


Form 90. By-Laws—Western Power Corporation 


BY-LAWS? 
OF 
WESTERN POWER CORPORATION 
(New York) 


ArticLtE I, MerrtINGS oF STOCKHOLDERS 


1. A meeting of the stockholders of the company shall be held annually 
after the year 1915 at the principal office of the company in the State of New , 
York, at twelve o’clock noon on the first Tuesday of May of each year, if not 
a legal holiday according to the laws of the State of New York, and if a 
legal holiday according to the laws of such state, on the next succeeding 
Tuesday not a holiday, for the purpose of electing directors and for the trans- 
action of such other business as may be brought before the meeting. 


2. Notice of the annual meeting shall be mailed postage prepaid at least 
twenty days prior to the meeting to each stockholder of record at his address 
as the same appears on the books of the company. 


3. Special meetings of the stockholders may be held at the principal office 
of the company in the State of New York whenever called by the board of 
directors or by a majority of the members thereof, or by the president. 

Notice of a special meeting stating the time and place thereof and indicat- 
ing briefly the object or objects thereof, shall be mailed postage prepaid by 
the secretary at least twenty days prior to the meeting to each stockholder of 
record at his address as the same appears upon the books of the company. At 
such special meeting no corporate action shall be taken or business transacted 
except such as shall be indicated in the notice of call. If all stockholders shall 
waive notice of a special meeting, no notice of such meeting shall be required. 


4. A majority of the stock when present at the meeting, represented by 
the holders thereof, either present in person or represented by proxy, shall be 
a quorum at all meetings of stockholders for all purposes, unless otherwise 
provided by law. 


5. At each stockholders’ meeting each stockholder shall be entitled to one 
vote, either in person or by proxy, for each share of stock standing registered 
in his or her name at the time of the closing of the transfer books for said 


1As amended to January 1, 1925. 
1207 
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meeting. The vote for directors, and upon demand of any stockholder upon any 
question at any meeting, shall be by ballot. ; 


6. At all elections of directors the polls shall be opened and closed and 
the proxies and ballots shall be received and taken in charge by two inspectors 
who shall be appointed by the presiding officer at the meeting, and _ all 
questions touching the qualification of voters, or the validity of proxies and 
the acceptance or rejection of votes, shall be decided by said inspectors. The 
inspectors so appointed shall before entering upon the discharge of their 
duties be sworn faithfully to execute the duties of inspectors at such meeting 
with strict impartiality and according to the best of their ability, and the oath 
so taken shall be subscribed by them and immediately filed in the office of the 
Clerk of the County of New York with a certificate of the result of the vote 
taken thereat. Such inspectors shall be entitled to reasonable compensation 
for their services. . 

No person who is a candidate for the office of director shall act as judge, 
inspector or clerk of any election of directors, and if any candidates shall so 
act and be elected his election shall be void, and the directors shall not elect 
such person a director within twelve months next succeeding, but this provision 
shall not apply to the first election of directors. 

No share of stock shall be voted on at any election which has been 
transferred on the books of the company within twenty days next preceding 
such election. 

The polls at any election shall remain open for at least one hour, unless 
the shares of stock of the corporation issued and outstanding and entitled to 
vote shall have been sooner voted. 


7. The secretary, or such other officer as may be designated by the board 
of directors, shall, at least ten days before every election after the first election, 
make a full, true and complete list in alphabetical order of all the stockholders 
entitled to vote at the ensuing election, with the residence of each and the 
number of shares held by each, which list shall at all times during the usual 
hours of business be kept at such principal and registered office, and open to 
the examination of any stockholder at said office. 


8. All meetings of the stockholders shall be called to order by the president, 
or in his absence by a vice-president, or in the absence of both president and 
a vice-president by such person as may be designated by the board; and the 
president, vice-president or such other person calling the meeting to order 
shall act as chairman thereof. The secretary or in his absence such person 
as may be designated by the board shall act as secretary of such meeting. 


Articte II, Tue Boarp or Directors 


1. The business and property of the company shall be managed and con- 
trolled by a board of directors, fifteen in number. At least one of the directors 
shall be a citizen of the United States and a resident of the State of New York. 

The directors shall be classified with respect to their respective terms of 
office by dividing them into three classes, each consisting of one-third of the 
whole number of the board of directors. The directors of the first class shall 
be elected in the first instance for a term of one year; the directors of the 
second class for a term of two years, and the directors of the third class for 
a term of three years; and at each annual election the successors to the class 
of directors whose term shall expire in that year shall be elected to hold office 
for the term of three years so that the term of office of one class of directors 
shall expire in each year. The tefm of office of the directors of each class 
ee continue until the election of the successors to the directors of each such 
class. 

In case of any increase of the number of directors the additional directors 
shall be elected by the votes of a majority of the directors in office at the 
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time of the increase, and one-third of the number of such additional directors 
shall be elected for the then unexpired portion of the term of the directors of 
the first class, one-third of their number for the unexpired portion of the 
term of the directors of the second class, and one-third of their number for 
the unexpired portion of the term of the directors of the third class, so that each 
class of directors shall be increased equally. 

In case of any decrease of the number of directors each class shall similarly 
be proportionately decreased, but the number of directors shall not be decreased 
so as to curtail the term for which any director shall have been elected except 
in case of the voluntary resignation or consent of such director. 

_ Incase of any vacancy in any class of directors through death, resignation, 
disqualification or otherwise, the board of directors may elect a successor to 
hold office for the unexpired portion of the term of office of the director whose 
place shall be vacant. 


2. The board of directors may hold its meetings and may have an office 
or offices and keep the books of the company, except as otherwise may be 
proyided by law, in-such place or places in the State of New York, or outside 
of the State of New York, as the board from time to time may by resolution 
determine. 


3. A regular meeting of the board shall be held, without notice, on the 
first Tuesday following the annual meeting of the stockholders, for the 
election of officers and such other business as may properly come before it, and 
a regular meeting of the board shall be held without notice when and as the 
board may from time to time determine, If the day appointed for any regular 
meeting is a legal holiday according to the laws of the State of New York, 
the meeting shall be held on the next day not a legal holiday according to 
the laws of such State. The hour and place at which said regular meetings 
are to be held shall be fixed from time to time by resolution of the board. At 
any regular meeting of the board any business may be transacted. 


4. Special meetings of the board shall be held whenever called by direction 
of the president, or the chairman of the board, or one-third of the directors 
for the time being in office. The notice of such special meeting shall indicate 
the object or objects thereof and no business shall be transacted at such special 
meeting, except such as shall be indicated in the notice thereof. 


5. The secretary shall give notice of a special meeting to each director by 
mailing the same to him at least three days before the meeting, or by tele- 
graphing the same to him not later than one day before the meeting, but such 
notice may be waived by any director. At any meeting at which every director 
may be present, though without any notice, any business may be transacted. 


6. Five of the directors in office shall constitute a quorum of the board 
of directors, but a smaller number may by majority vote adjourn the meeting 
from time to time. 


7. Each director shall be entitled to receive as compensation for his services 
twenty dollars a day for each day on which he shall be present at any regular 
or special meeting of the board, and in addition thereto there shall be paid 

to each director who is not a resident of the city or town where a meeting 
may be held, his actual expenses incurred in attending such meeting ; and shall 
be entitled to such compensation even though an adjournment 1s had because 
of the absence of a quorum. The compensation of resident directors who fail 
to attend a meeting of the board shall be divided among the resident directors 


present at the meeting. 
Articte II]. Tue Executive CoMMITTEE 
1. The board of directors by an affirmative vote of the majority of the 


whole board may appoint from the directors an executive committee, seven in 
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number, one of whom shall be the president of the company, to hold office for 
one year and until their successors are elected. Any member of the executive 
committee may at any time be removed by the directors by a like vote, and by 
a like yote the board may fill vacancies in the executive committee. 


2. Any action by the executive committee shall be reported to the board 
at its meeting next succeeding said action and shall be subject to revision or 
alteration by the board, provided that no rights of third parties shall be affected 
by such revision or alteration. 


3. The chairman of the executive committee shall be chosen annually by the 
members of the committee. 

Subject to any regulations prescribed by the board, the executive com- 
mittee shall fix its own rules of procedure and shall meet where and as provided 
by such rules. 

The presence of a majority of the members of the executive committee 
shall be necessary to constitute a quorum. 


4. During the intervals between the meetings of the board the executive 
committee shall possess and may exercise all the powers of the board in the 
management and direction of the business and conduct the affairs of the company 
in all cases in which specific directions shall not have been given by the board, 
and shall have power to authorize the seal of the company to be impressed upon 
any or all papers or documents. 


5. The board of directors shall fix and may from time to time vary the 
amount of the compensation to be paid to the respective members of the 
executive committee for their services as members of said committee. 


Articte ITV. Acrion WitHout MEETING 


A resolution in writing, signed by all the members of the board of directors 
or executive committee, shall be deemed to be action by said board or executive 
committee, as the case may be, to the effect therein expressed with the same 
force and effect as if the same had been duly passed by the same vote at a duly 
called meeting of such bodies respectively; and it shall be the duty of the 
secretary of the corporation to record each such resolution so signed in the 
minute book of the corporation under its proper date. 


ARTICLE V. . OFFICERS 


1. The chairman of the board, president, vice-president, secretary and 
treasurer of the company shall be elected annually by the board. 

The chairman of the board and the president shall be directors of the 
company. 


2. The board of directors may elect such other officers or appoint such 
agents as it may deem necessary, to hold office during its pleasure, who shall 
have such authority and perform such duties as from time to time may be 
prescribed by the board. 

Among other officers, the board may elect one or more additional vice- 
presidents, one or more assistant secretaries and one or more assistant treas- 
urers, and may prescribe that, in the absence of the vice-president, an additional 
vice-president shall perform the duties of the vice-president; that, in the absence 
of the secretary, an assistant secretary shall perform the duties of the secretary, 
and, in the absence of the treasurer, an assistant treasurer shall perform the 
duties of the treasurer. The board may prescribe other or additional duties 
to be performed by such additional vice-presidents, assistant secretaries and 
assistant treasurers, respectively. Any additional vice-presidents elected may 
be distinguished as second vice-president, third vice-president, &c. The offices 
of secretary and treasurer, or of secretary and assistant treasurer, or of treasurer 
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and assistant secretary, or of assistant secretary and assistant treasurer, may 
be filled by the same person. 

Any officer elected or agent appointed by the board of directors may be 
removed at any time by an affirmative vote of the majority of the whole board. 


3. The chairman of the board shall have general supervision of the business 
of the company and shall preside at all meetings of the board of directors if 
present. 

The president shall be the chief executive officer of the company; he shall 
preside at all meetings of stockholders and at all meetings of the board of 
directors at which the chairman of the board is not present. Subject to the 
control of the board of directors and executive committee, the president shall 
have general charge of the business of the company. He may sign all authorized 
bonds, certificates of stock, contracts and other obligations in the name of 
the company, and do and perform such other duties as may from time to 
time be assigned to him by the board. 


4. The vice-president shall, in the absence of the president, exercise the 
powers and perform the duties of the president; otherwise he shall have such 
powers and perform such duties as may be assigned to him by the president 
or by the board of directors. 


5. The secretary shall keep the minutes of the meetings of stockholders, 
of the board of directors and of the executive committee, and record all the 
votes of the corporation, the board of directors and the executive committee 
in a book or books to be kept for that purpose; he shall attend to the giving 
and serving of all notices required to be given by these by-laws, or by any 

_ statutory provision. He shall affix the seal of the company to bonds, contracts 
and other obligations of the company when authorized so to do by the board 
of directors, or by the executive committee, and in addition perform all duties 
incident to the office of secretary, subject to the control of the board of 
directors. 


6. The treasurer shall keep full and accurate accounts of the receipts and 
disbursements of the company, shall deposit all moneys, checks and other 
obligations to the credit of the company in such depository or depositories 
as may be designated by the board of directors; shall disburse the funds of 
the company as ordered by the board of directors, or the executive committee, 
. taking proper vouchers for such disbursements; and shall render a statement 
of his accounts and transactions whenever required by the board of directors or 
the executive committee, and generally perform all duties incident to the 
position of treasurer, subjéct to the control of the board of directors. All cer- 
tificates of stock when signed by the president or vice-president shall be signed 
by the treasurer. : f 

The treasurer shall, if required by resolution of the board of directors, give 
a bond for the faithful discharge of his duties in such sum and with such surety 
or sureties as shall be determined by the board. 


7. The company shall have at its principal or registered office in the State 
of New York transfer books in which the transfers of stock shall be registered, 
and stock books which shall contain the names in alphabetical order and 
addresses of the stockholders and the number of shares held by them respectively, 
which shall at all times during the usual hours for business be open to the 
examination of every stockholder in person on application in writing to the 
registered agent of the company in charge of such office and having the custody 
of such books. 


ArticteE VI. CapiraLt Stock 


1. The certificates of shares of the capital stock of the company shall be 
in such form as shall be approved by the board. 
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They shall be consecutively numbered and the name of the owner of 
the shares represented by each certificate, and the number of shares and 
the date of its issue, shall be entered in the company’s books. 

All certificates surrendered to the company shall be cancelled, and no 
new certificates shall be issued until the former certificate for the shares 
represented thereby shall have been surrendered and cancelled. 


2. Shares shall be transferred only on the books of the company by the 
holder thereof in person or by his attorney, upon the surrender and cancellation 
of certificates for a like number of shares. 


3. The board of directors may authorize the issue of a new certificate of 
stock in the place of any certificate theretofore issued by the company alleged 
to have been lost or destroyed, and may, in its discretion, require the owner 
of the lost or destroyed certificate, or his legal representatives, to give the 
company a bond in such sum as the board may direct, as indemnity against 
any claim that may be made against the company; or, if, in the judgment 
of the board it is proper so to do, a new certificate may be issued without 
requiring any bond. 


4. The stock transfer books may be closed for meetings of stockholders, 
and for the payment of dividends, during such periods as from time to time 
may be fixed by the board of directors; and the board may direct the stock 
transfer books to be closed at such other times and for such periods as it 
deems expedient, but the period for which the books are closed shall not in 
any case exceed forty days in duration. During all periods when the stock 
transfer books are closed no stock shall be transferable. 


Articte VII. Drivipenps AND WorKING CAPITAL 


1, The board of directors may, in its discretion, from time to time, declare 
dividends upon the capital stock from the surplus or net profits of the com-’ 
pany, and may from time to time fix and at pleasure change the dates for the 
declaration and payment of dividends on the preferred stock, 


2. The board of directors may fix a sum which may be set aside, or 
reserved, over and above the company’s capital stock paid in as a working 
capital for the company and from time to time may increase, diminish and 
vary the same in its absolute judgment and discretion. 


ArticLte VIII. Sear 


The board shall provide a suitable seal, circular in form, containing the 
name of the company and the words, “Corporate Seal 1915,” or other appropriate 
words. 


ArticLte IX. Fiscat YEAR 


The fiscal year of the company shall begin on the first day of January and 
terminate on the last day of December in each year, 


Article X. Sicnrnc or Cuecks, Notes, Etc. 


All checks, drafts or other orders for the payment of money shall be 
signed by the treasurer and countersigned by the president, vice-president or a 
member of the executive committee except checks for the payment of bond 
interest and dividends drawn on special accounts devoted exclusively to such 
purposes, respectively, which may be signed by the president, vice-president, 
treasurer or a member of the executive committee, without countersignature. 

Checks, drafts and orders for the payment of money made payable to the 
company may be endorsed by the president or vice-president or treasurer, or 
by any one specially authorized by resolution of the board of directors. 
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: et far aphes and p penrobligations of the company shall be signed 

y the treasurer and countersigned by the president or vice- id 

ae ree of the executive committee, “ ; crt 
copy of this article, certified by the secretary under the seal of the 

company, shall be lodged with each bank or other depositary of the funds 

of the company. 


ArticLe XI. Tue Contror or Stock AND SECURITIES 


All shares of stock, bonds, obligations, certificates of indebtedness and other 
securities of any corporation or association owned by the corporatino shall, 
so far as practicable, or unless otherwise ordered by the board of directors 
or the executive committee thereof, be registered in the name of the corporation, 
and shall be kept with such depositary as the board of directors or the 
executive committee thereof may from time to time designate. 

The treasurer or an assistant treasurer of the corporation shall be 
authorized to collect and receive on behalf of the corporation all money dividends 
paid on shares of stock owned by it, and all moneys becoming due, whether for 
principal or interest, upon all bonds, obligations, certificates of indebtedness 
or other securities owned by the corporation, and shall deposit all amounts so 
collected to the credit of the corporation in depositories designated by the 
board of directors or the executive committee thereof, and shall immediately 
report all such collections and receipts to the president and to the board or 
the executive committee. 

The right to vote upon shares of stock at any time owned by the corpora- 
tion or in any other way to exercise the rights of ownership of or in respect 
to any such shares, or of or in respect to any bonds, obligations, certificates of 
indebtedness or other securities owned by the corporation (except to collect 
and receive money dividends upon stock and moneys becoming due upon 
bonds, obligations, certificates of indebtedness or other securities) is vested 
exclusively in the board of directors or the executive committee thereof, their 
nominees or appointees, and shall be exercised only pursuant to resolutions 
adopted by the board or by the executive committee or by some person or 
persons designated by like resolutions. A copy of this by-law certified under 
the seal of the corporation and the hand of the secretary shall be filed with 
each and every corporation or association, shares of the stock of which or 
bonds, obligations, certificates of indebtedness or other securities of which are 


owned by the corporation. 
Articte XII. AMENDMENTS 


The board of directors shall have power to make, amend and repeal the 
by-laws of the company, by the vote of the majority of all of the directors at 
any regular or special meeting of the board, providing notice of the proposed 
new by-law, amendment or repeal, as the case may be, shall have been mailed 
to each member of the board at least seven days prior to the date of the meeting 
upon which the same shall be acted upon, but such notice may be waived by 
the respective directors; but any by-laws made by such board may be altered 
or repealed by the stockholders at any annual meeting, or at any special meet- 
ing, provided notice of such proposed alteration or repeal is included in the 
notice of the special meeting. No by-law adopted by the board of directors 
regulating the election of directors or officers shall be valid unless published 
for at least once a week for two successive weeks in a newspaper published 
in the county wherein the election is to be held, and at least thirty days before 


such election. 
pig ag A 5 i heat Rae EER RS OES 
“istered rine. conn seat 


CHAPTER 136 


BY-LAWS—MARYLAND 

The following by-laws were prepared for a corporation of the 
largest size, organized under the laws of Maryland. They will be 
found helpful in preparing by-laws for the larger corporations in 
other states. 

The provision of the present by-laws giving the directors discre- 
tion as to whether the stock books shall be closed before stockholders’ 
meetings and dividend days or, without closing the stock books, the 
board shall merely fix a date upon which the stockholders of record 
shall be entitled to notice of, and attendance at meetings, or the pay- 
ment of dividends, or participation in rights, is unusual though not 
in any way objectionable. The fixed effective date is the plan 
approved by the New York Stock Exchange. 


Form g1. By-Laws—Dodge Brothers, Inc. 


DODGE BROTHERS, INC. 
BY-LAWS 


ArtIcLe I. STOCKHOLDERS 


Section 1. The Corporation shall after the year 1925, hold annually a 
regular meeting of its stockholders for the election of the Board of Directors 
and for the transaction of general business at its principal office in the City 
of Baltimore, Maryland, at 10 o’clock a. mM. on the third Monday in March in 
each year, if not a legal holiday, and if a legal holiday, then on the first day 
following which is not a legal holiday. Such annual meetings shall be general 
meetings, that is to say, open for the transaction of any business within the 
powers of the Corporation without special notice of such business, except in any 
pot in which special notice is required by statute, by the Charter or by the 

y-Laws. 

Section 2. At any time in the interval between annual meetings, special 
meetings of the stockholders may be called by the President or by the Board of 
Directors or the Executive Committee by vote at a meeting, or by a majority 
of the Directors or a majority of the members of the Executive Committee in 
writing without a meeting. 

SEcTIoN 3. Written or printed notice of every annual or special meeting of 
the stockholders shall be given to each stockholder entitled to vote at such 
meeting, by leaving the same with him or at his residence or usual place of 
business, or by mailing it, postage prepaid, and addressed to him at his address, 
as it appears upon the books of the Corporation, at least ten days before 
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such meeting. Notice of every special meeting shall state the place, day and 
hour of such meeting and the business pivposed to be transacted thereat ; and 
no business shall be transacted at such meeting except that specially named in 
the notice. Failure to give notice of any annual meeting, or any irregularity in 
such notice, shall not affect the validity of any annual meeting, or of any 
proceedings at any such meeting. Notice of the time, place and/or purposes of 
any meeting of stockholders shall not be required to be given to any stockholder 
who shall attend such meeting in person or by proxy; and if any stockholder 
shall, in writing filed with the records of the meeting either before or aftér 
the holding thereof, waive notice of any stockholders’ meeting, notice thereof 
need not be given to him. No notice of an adjourned meeting of stockholders 
need be given. 

Section 4. At all meetings of stockholders the presence, in person or by 
proxy, of the holders of a majority of the total number of shares entitled to 
vote thereat shall be necessary to constitute a quorum for the transaction of 
business, but in the absence of a quorum the stockholders present in person 
or by proxy at the time and place fixed by Section 1 of this Article I for an 
annual meeting, or fixed by the notice of a special meeting, or at the time and 
place ef any adjournment thereof, by majority vote may adjourn the meeting 
from time to time, but not for a period of over thirty days at any one time, 
without notice other than by announcement at the meeting, until a quorum shall 
attend. At any such adjourned meeting at which a quorum shall be present, 
any business may be transacted which might have been transacted at the meeting 
as originally noticed. 

Section 5. Any stockholder entitled to vote at any meeting of stockholders 
may vote either in person or by proxy, but no proxy which is dated more than 
three months before the meeting at which it is offered shall be accepted, unless 
such proxy shall, on its face, name a longer period for which it is to remain 
in force. Every proxy shall be in writing, subscribed by the stockholder or 
his duly authorized attorney, and dated, but need not be sealed, witnessed or 
acknowledged. Proxies shall be delivered to the Secretary of the Corporation. 

Section 6. At any meeting of the stockholders, upon the demand of the 
holders of twenty per cent. of the number of shares represented in person 
or by proxy, or upon the order of the officer presiding at such meeting, the 
polls shall be opened and closed, the proxies and ballots shall be received, and 
all questions touching the qualification of voters and the validity of proxies 
and the acceptance or rejection of votes, shall be decided by two Inspectors. 
Such Inspectors may be elected by the stockholders at their annual meeting, to 
serve until the close of the next annual meeting, and their election may be held 
at the same time as the election of Directors. In case of a failure to elect 
Inspectors, or in case an Inspector shall fail to attend, or refuse or be unable 
to serve, the stockholders at any meeting may choose an Inspector or Inspectors 
to act at such meeting, and in default of such election the Chairman may appoint 
an Inspector or Inspectors. 

SRR ON hme ate meeting of the stockholders, a full, true and complete 
list in alphabetical order of all stockholders entitled to vote at such meeting, 
indicating the number and class of shares held by each, shall be furnished by 


the Secretary. 
ArticLe II. BoArp or DirEcTORS 


Section 1. The property, business and affairs of the Corporation, except 
as otherwise provided by statute or by the Charter, shall be managed by a 
board of five directors; the number of directors, however, may from time to 
time be changed as provided in this Section 1, but shall never be less than five. 
By vote of a majority of the entire Board (a) the number of directors may 
from time to time be increased to not exceeding seventeen, and (b) vacancies 
arising from any increase so made may be filled. The stockholders may from 
time to time increase or decrease (but not to less than five) the number of 
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directors and fill vacancies caused by such increase, or designate the directors 
whose terms shall cease on such decrease, as the case may be, and may fix 
the number of directors to constitute the Board until the annual meeting succeed- 
ing such action. If at such succeeding annual meeting the stockholders do 
not again fix the number of directors, a majority of the entire Board shall again 
have the power to increase from time to time the number of directors to not 
exceeding seventeen. 

SECTION 2.: Vacancies arising at any time through the death or resignation 
of directors may be filled by the Board. 

Section 3. The Board shall meet for the election of officers and for the 
transaction of any other business as soon as practicable after the annual meeting 
of stockholders. Other reguiar meetings of the Board shall be held at such 
times and on such notice as the Board may from time to time determine. 

Section 4. Special meetings of the Board may be called by the Chairman 
of the Board, or by the President or by any three directors by notice served 
personally upon each director, or mailed, telegraphed or telephoned to his 
address upon the books of the Corporation, at least twenty-four hours before 
the meeting. 

Section 5. Regular meetings of the Board may be held at such places in 
or out of the State of Maryland as the Board may from time to time determine. 
Any special meeting of the Board may be held at such place in or out of the 
State of Maryland as may be designated by the officer or directors calling 
such meeting. 

Secrion 6. A majority of the Board shall constitute a quorum for the 
transaction of business, but if, at any meeting of the Board, there be less 
than a quorum present, the directors present at the meeting may, without 
further. notice, adjourn the same from time to time, not exceeding ten days 
at any one time, until a quorum shall attend. Except as herein, or in the 
Charter provided, or as required by law, a majority of such quorum shall decide 
any questions that may come before the meeting. 


Articte Ill. Executive CoMMIttrre 


Secrion 1. The Board of Directors may elect an Executive Committee of 
three or more directors, and may appoint one of the members of the Executive 
Committee to the office of Chairman of the Executive Committee. The Chair- 
man and other members of the Executive Committee shall hold office until the 
election of the Board of Directors next succeeding their respective elections 
or until removed by the Board of Directors or until they shall cease to be 
directors. Vacancies in the Executive Committee or in the office of Chairman 
of the Executive Committee shall be filled by the Board of Directors; but 
during the temporary absence of a member of the Executive Committee, the 
eidaes dhe members may appoint a member of the Board of Directors to act in 
his place. 

Secrion 2. All the powers of the Board of Directors, unless otherwise 
provided by law or by the By-Laws, shall vest in the Executive Committee, 
when the Board of Directors is not in session. 

SeEcTION 3. The Executive Committee shall meet from time to time on call 
of the Chairman of the Executive Committee or on call of any two or more 
members of the Executive Committee for the transaction of any business. 

Section 4. At any meeting of the Executive Committee, however called, a 
majority of the members shall constitute a quorum for the transaction of busi- 
ness. A majority of such quorum shall decide any question that may come 
before the meeting. 


Articte TV. Orricers 
Section 1. The Board of Directors may appoint one of their number as 


Chairman of the Board. The Board of Directors shall appoint a President 
from among the directors, and a Treasurer and a Secretary, who need not be 
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directors. The Board of Directors may also appoint one or more Vice- 
Presidents who need not be directors. Said officers shall hold office for one 
year and until their successors are appointed and qualify. Any two of said 
offices, except those of President and Vice-President, may at the discretion of 
the Board of Directors, be held by the same person. The Board of Directors 
may from time to time appoint such other officers and agents with such powers 
and duties as the Board may prescribe. 

SEcTION 2. The stockholders at any time may remove, with or without 
cause, any officer or agent appointed by the Board, and may appoint another 
in his place. Any officer or agent, except an officer or agent so appointed by 
the stockholders, may be removed at any time by the Board, Any vacancy 
in any office, except a vacancy created by the removal of an officer by the 
stockholders, may be filled by the Board. 

Section 3. The Chairman of the Board shall preside at all meetings of 
stockholders and of the Board of Directors at which he shall be present, shall 
appoint all committees not otherwise ordered by the By-Laws, by the Board 
of Directors or by the Executive Committee, and shall have such other duties 
as from time to time may be assigned to him by the Board. 

SEcTION 4. The Chairman of the Executive Committee shall preside at 
all meetings of the Executive Committee at which he shall be present and, in the 
absence of the Chairman of the Board, shall preside at meetings of stock- 
holders and of the Board of Directors at which he shall be present. In the 
absence or inability of the Chairman of the Board, and subject to control by 
the Board of Directors and the Executive Committee, the Chairman of the 
Executive Committee shall have supervisory power and authority over the 
business and affairs of the Corporation and over all its officers. The executive 
officers shall be entitled to call upon him for assistance and advice in the man- 
agement and operation of the affairs of the Corporation and he shall perform 
such other duties as may be assigned to him from time to time by the Board 
of Directors or the Executive Committee, or by the By-Laws. i 

Section 5. In the absence of the Chairman of the Board and the Chairman 
of the Executive Committee, the President shall preside at all meetings of 
stockholders and of the Board of Directors at which he shall be present. He 
shall have direct supervision and authority over the affairs of the Corporation, 
He shall make a report of the operations of the Corporation for the preceding 
fiscal year to stockholders at their annual meeting and shall perform such 
other duties as are incident to his office or are properly required of him by 
the Board of Directors or the Executive Committee. } 

Section 6. The Vice-President or Vice-Presidents shall perform the duties 
and exercise all the functions of the President in his absence or during his 
inability to act. The Vice-President or Vice-Presidents shall have such other 
powers, and perform such other duties, as may be assigned to him or them by 
the Board of Directors, the Executive Committee, the Chairman of the Execu- 
ive Committee or the President. ; 

On Section 7. The Secretary shall issue notices for all meetings, shall keep 
the minutes of all meetings, shall have charge of the seal and the corporate 
books, and shall make such reports and perform such other duties as are inci- 
dent to his office, or are properly required of him by the Board of eda 
the Executive Committee, the Chairman of the Executive Committee or the 
sec sens 8. The Treasurer shall have charge of all monies and securities e 
the Corporation and shall cause regular books of account to be kept. series . 
of the Corporation shall be deposited in the name of the ebeieccoaieth e Ae 
banks, bankers or trust companies as the Board of Directors or the Executiv 

i f time to time shall designate. The Treasurer shall perform 
Committee from his office or that are required of him by the Board of 
iY eee ipal owactties Cabarinee! the Chairman of the Executive Committee 
of the President and may be required to give bond for the faithful performance 
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of his duties in such sum and with such surety as may be required by the 
Board of Directors or the Executive Committee. _ i 
Section 9. The Board of Directors may appoint one or more Assistant 
Secretaries and one or more Assistant Treasurers, or one or more appointees 
to both such positions, which officers shall have such powers and shall perform 
such duties as may be assigned to them by the Board of, Directors, the Execu- 
tive Committee, the Chairman of the Executive Committee or the President. 


ArTICLE V. FiscAL YEAR 


The fiscal year of the Corporation shall end on the thirty-first day of 
December in each year, or on such other day as may be fixed from time to 
time by the Board of Directors. 


ArtTICLE VI. SEAL 


The Board of Directors shall provide (with one or more duplicates) a suit- 
able seal, containing the name of the Corporation, which shall be in charge of 
the Secretary or Assistant Secretaries. 


ArticLte VII. Stock 


SEcTION I. Certificates of stock shall be issued in such form as may be 
approved by the Board of Directors and shall be signed by the President, or a 
Vice-President, and also by one of the following: the Treasurer, an Assistant 
Treasurer, the Secretary or an Assistant Secretary; and shall be sealed with 
the seal of the Corporation. 

Section 2. The Board of Directors shall have power and authority to make 
all such rules and regulations as they may deem expedient concerning the issue 
and registration of certificates of stock; and may appoint Transfer Agents and 
Registrars thereof. 

Section 3. The Board of Directors may at any time by resolution direct 
that the stock transfer books be closed for a period not exceeding twenty days 
immediately preceding any annual or special meeting of the stockholders, or 
the payment of any dividend or any allotment of rights. In lieu of providing 
fer the closing of the books against transfers of stock as aforesaid, the Board 
of Directors may fix a date, not exceeding twenty days preceding the date of 
any meeting of stockholders, any dividend payment date or any date for the 
allotment of rights, as a record date for the determination of the stockholders 
entitled to notice of and to vote at such meeting, or entitled to receive such 
dividends or rights, as the case may be. 

Section 4. In case any certificate of stock is lost, stolen, mutilated or de- 
stroyed, the Board of Directors may authorize the issue of a new certificate in 
place thereof upon such terms and conditions as it may deem advisable. 

SEcTION 5. The foregoing provisions relative to certificates of stock shall 
also apply to allotment certificates or other certificates representing rights with 
respcct to stock in the Corporation which certificates may be issued from 
time to time by a vote of the Board of Directors in such form as it may 
approve. 


ArticLte VIII. Execution or INStRUMENTS 


All checks, drafts, bills of exchange, acceptances, debentures, bonds, cou- 
pons, notes or other obligations or evidences of indebtedness of the Corporation, 
and also all deeds, mortgages, indentures, bills of sale, assignments, conveyances 
or other instruments of transfer, contracts, agreements, licenses, endorsements, 
stock powers, dividend orders, powers of attorney, proxies, waivers, consents, 
returns, reports, applications, appearances, complaints, declarations, petitions, 
stipulations, answers, denials, certificates, demands, notices or documents, instru- 
ments or writings of any nature shall be signed, executed, verified, acknowl- 
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edged and delivered by such officers, agents or employees of the Corporation, 
or any of them, and in such manner, as from time to time may be determined 
by the Board of Directors or by the Executive Committee. 


ARTICLE TX. WaAtver or Notice oF MEETINGS 


Section 1. Notice of the time, place and/or purpose of any meeting of 
stockholders shall not be required to be given to any stockholder who shall 
attend such meeting in person or by proxy; and if any stockholder shall, in 
writing filed with the records of the meeting either before or after the holding 
thereot, waive notice of any stockholders’ meeting, notice thereof need not be 
given to him. 

SrecTION 2. Notice of any meeting of the Board of Directors need not 
be given to any director if he shall, in writing filed with the records of the 
meeting either before or after the holding thereof, waive such notice; and any 
meeting of the Board of Directors shall be a legal meeting without any notice 
thereof having been given, if all the directors shall be present thereat. 


ARTICLE X. AMENDMENT TO By-Laws 


Any and all provisions of these By-Laws may be altered or repealed, and 
new By-Laws may be adopted, at any annual meeting of the stockholders, or 
at any special meeting called for that purpose, by the vote of the holders 
of a majority of the shares represented in person or by proxy and entitled 
to vote thereat. 

The Board of Directors shall have the power to make, alter and repeal 
additional and supplementary By-Laws not inconsistent with these By-Laws; 
but any such additional or supplementary By-Laws may be altered or repealed 
by the stockholders in the manner provided in this Article X for the alteration 
and repeal of these By-Laws. 
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CHAPTER : 137 
SUBSCRIPTION LISTS 


As the general subject of subscription lists and agreements is 
treated elsewhere,! the present chapter is confined to the various forms 
of subscription lists and agreements with such explanation of these 
forms as seems necessary. 

The following subscription is in simplest form. As the company 
is not yet incorporated, the names of the incorporators are brought 
into the heading of the subscription list in order to identify the 
proposed corporation unmistakably. 


Form 92. Subscription List—Simple Form 


SUBSCRIPTION LIST 
THE INTERLOCKING SWITCH CORPORATION 


To be Incorporated under the Laws of New York 
By Joun H. Mitts, Harvey CHANDLER, AND THOMAS WILSON 


GapitaleStackcumaeeeet +. $100,000 
Shares eens: $100 each 


We, the undersigned, hereby severally subscribe for and agree to take at 
their par value of $100 each the number of shares of the capital stock of the 
Interlocking Switch Corporation set opposite our respective signatures, said 
subscriptions to become due so soon as said Corporation is organized and to be 
then payable in cash on demand of the Treasurer of the Corporation. 

New York City, N. Y. 


May 21, 1927. 

NAMES ADDRESSES SHARES AMOUNTS 
Harry H. Collins 235 West 23rd St., New York City 10 $1,000 
David B. White 975 Willis Ave., New York City 8 800 
Willard H. Ellison 986 Fulton St., Brooklyn, N. Y. 8 800 


1Ch. 91, ‘Subscription Agreements.” 
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When subscriptions are solicited widely or from parties at a 
distance, an individual subscription blank is usually employed and is 
mailed with such statements and prospectuses as may be necessary. 
The following is a common form: 


Form 93. Subscription Blank—Individual 


THE CORD-TREAD TIRE COMPANY 
175 Montgomery St. 
Jersey City, Nawele 


To be Incorporated under the Laws of New Jersey 
for the Manufacture of Automobile Tires 


By Frank Atston, JoHN STONE, AND Howarp CoLe 


Canitalestocka. aera $500,000 
Sharesve TA wh. of: $10 each 
I hereby subscribe for............ shares of the capital stock of the Cord- 


Lies Tire Company at the par value thereof, and agree to pay Twenty-Five 

Per Cent (25%) of such subscription on demand of the Treasurer as soon as 
said Company is incorporated, and Twenty-Five Per Cent (25%) on demand 
of the Company at any time after ninety days from the incorporation of said 
Company; the remainder of said subscription, after payment of said Fifty 
Per Cent (50%), to be paid at such times and in such amounts, not exceeding 
ten per cent of said subscription in any one month, as may be required by the 
Board of Directors of said Company. 


Datecdinatat craepin sates. aioe ca Ors INNIS 568 ASR a coe ORC a oe iene 


INGORESS. Sane GER Rit ORE eS mUniboe 


The right is reserved to reject or prorate any or all subscriptions. 


The reservation of the right to reject or prorate subscriptions 
enables the parties in control to exclude undesirable subscribers and 
also to scale or reject applications in case of oversubscriptions. 

In the organization of financial institutions it is usual to sell the 
stock at a premium—usually 100%—in order to start with a sub- 
stantial surplus. The following letter and subscription blank, em- 
ployed in the organization of a very successful New York bank, call 
for this excess payment. The names of directors referred to in 


the letter are omitted. 
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Form 94. Letter and Individual Subscription Blank 


Mr. Joun Epwarps, 
New York, N. Y. 


Dear SIR: 


It is proposed to organize a National Bank with One Million Dollars 
($1,000,000) Capital, divided into Ten Thousand (10,000) Shares at One Hun- 
dred Dollars ($100) per share, and a surplus of a like amount. The offices of 
the bank will be located! at=2/. 7:4... Ata. % , New York City. Upwards of 
One Million, Five Hundred Thousand Dollars ($1,500,000) have already been 
subscribed towards the proposed organization and the gentlemen named on the 
opposite page will act as Directors. 

A form of subscription is herewith enclosed and you are invited to become 
a subscriber to the capital stock. : 

Subscribers are requested to forward their subscriptions to the undersigned 
at the above address. 

Truly yours, 


Chairman of Organization Comuanittee 


THE SECURITY NATIONAL BANK 


No. —, Broadway, New York 
Capital, $1,000,000 Shares $100 each Surplus, $1,000,000 
Newi¥iork, doug te. Eeoses. daroek 1927 
The undersigned applies for............ shares of the Capital Stock of The 


Security National Bank of New York, at Two Hundred Dollars ($200) per 
share and agrees to accept such portion as may be allotted and pay for same 
when called. 


NOvOr snares: 1. ste 


Of a similar nature is the individual subscription blank which 
follows. It is to be noted that this form, recognizing the fact. that 
a subscription to voting stock accepted by the corporation constitutes 
the subscriber a stockholder with the right to vote, prescribes 
specifically that this right shall not inure to the subscriber until full 
payment shall have been made for his stock. The blank was sent 
out by mail together with a detailed statement of the offering and of 
the general conditions under which it was made. 
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Form 95. Subscription to Stock—Individual. 


INDEPENDENT BONDING & CASUALTY INSURANCE COMPANY, 
NEWARK, N. J. 


A stock casualty company chartered by the Banking and Insurance Department 
of New Jersey 


ToraL AUTHORIZED CAPITALIZATION 


200;0008 Founders: Shares Ate SIO jnccdaece. oe cun $5 to capital, $5 to surplus 
200,000) 2nd wAllotinent, AE-DUS £5 sas « Siesyer< oie averse «ods $5 to capital, $10 to surplus 
200,000.30. Allotment pattpe2 Oi. « yer. 6:oro jsyos sbnastare. $5 to capital, $15 to surplus 


Completion of financing will result in a cash capital of $3,000,000 and a sub- 
. scribed surplus of $6,000,000. 
The unsold portion of 200,000 Founders’ Shares is now offered at $10 per Share. 


SUBSCRIPTION FOR FOUNDERS’ SHARES 


GENTLEMEN :—Please enter my subscription for.............. shares of the 
Founders’ allotment of your non-assessable capital stock, for which I agree 
to pay $10 per share, $5 of which is to be applied to the capital account and $5 
to the surplus account, total subscription $............ I hand you herewith 
miyncheek) for, Sirs. oa. meee sane , same being 20% of total subscription, balance 
payable 20% a month for the next four months. 

It is understood that my subscription to this stock carries no right to vote 
any share or shares of stock until the amount of the subscription shall have 
been paid in full. ; 

It is understood that no agreements, other than those printed hereon, shall 
be binding upon the corporation, and that no agent has authority to waive or 
modify this contract, or to make representations at variance with the printed 
statements issued by the corporation. 


(Signature). tc. web aa eo aan Vho nti ol bee Ate i payht Aerebborcrsyey ced 
(Street and No.) aie a at Ne Oe ce Lah A a RNS a 
(Git aeride Siateyabred teyvort erates: 0b yelsier sacebirereriek °° 


Make checks payable to the Independent Bonding and Casualty Insurance 
Company 


Subscriptions made under the terms of the usual subscription lists 
or applications are in the nature of a continuing proposition and, 
until the company is organized and has actually accepted them, are 
revocable at the will of the subscribers. To avoid this element of 
uncertainty, subscription lists are sometimes. drawn as in the follow- 
ing form, with a trustee acting for the corporation. 
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Form 96. Subscription List—Trustee’s 


SUBSCRIPTION LIST 
WARREN CEMENT COMPANY, INC. 
156 Liberty St., New York 


To be Incorporated under the Laws of the State of New York 
for the Manufacture of Portland Cement 


Capital Stock ars cae seen $1,000,000 


We, the undersigned, hereby agree with James J. McLaren as Trustee for 
the Warren Cement Company, Inc., a corporation about to be formed, to sub- 
scribe, and do hereby severally subscribe, for the number of shares of the 
capital stock of said Company set opposite our respective signatures, and agree 
to pay the par value thereof as follows: 

Ten Per Cent (10%) on demand to James J. McLaren as Trustee for said 
Company, such payment, or so much thereof as may be necessary, to be used 
for the preliminary and incorporating expenses of said Company; Thirty Per 
Cent (30%) to the Treasurer of the Company so soon as said corporation is 
organized; Twenty-Five Per Cent (25%) on demand of the Company at any 
time after ninety days from the date of incorporation; and the remainder at 
such times and in such instalments as may be prescribed by the Board of 
Directors. 


New York City, New York, 
March 15, 1927 


NAMES ADDRESSES SHARES AMOUNTS 
Alfred H. Braum 756 Main St., Paterson, N. J. 50 $5,000 
James H. Allen 25 Wall St., New York . 75 7,500 
William Raymond 185 Montague St., Brooklyn,-N. Y. 50 5,000 


Subscriptions under the preceding form are held to be a contract 
between the subscribers and the trustee. They cannot therefore be 
withdrawn nor revoked but are binding from the date when made. 
The subscription list which follows is of a similar nature. 

Such a subscription list is usually circulated with a statement 
attached giving full details as to the capitalization and purposes of 
the company. When signed it forms an irrevocable contract between 
the subscribers and the trustees, in accordance with its terms. 
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Form 97. Subscription List—Agreement with Promoters 


SUBSCRIPTION: LIST 
HARRISON COTTON MILLS 


Canitales tock. srs.) $500,000 
Sharés 4.1.4.4). 24..$100. each: 


We, the undersigned, hereby agree with William H. Hamilton and John B. 
Rawley, both of New York City, New York, as Promoters and Trustees of 
the Harrison Cotton Mills, a corporation to be organized under the laws of 
the State of North Carolina for the purposes and under the conditions set forth 
in the attached statement, to subscribe, and do hereby severally subscribe for the 
number of shares of the Treasury Stock of said Company set opposite our 
respective signatures at the rate of Seventy-five Dollars ($75) for each One 
Hundred Dollar share, and agree to pay the amounts of our respective sub- 
scriptions to the Treasurer of the Harrison Cotton Mills as soon as the said 
Company is incorporated and its treasury stock ready for issue; said stock to 
be delivered to the respective subscribers therefor full-paid and non-assessable 
upon payment of the said subscription price. | 

It is mutually agreed between the subscribers hereto and the said William 
H. Hamilton and John B. Rawley, Promoters and Trustees of said proposed 
corporation, that the subscriptions of this present contract are conditioned upor 
bona fide subscriptions for stock to the par value of Three Hundred Thousand 
Dollars ($300,000) being secured hereunder within ninety days from the date 
hereof, and otherwise are null and void. 

New York City, New York, 

January 18, 1927. 


NAMES ADDRESSES SHARES AMOUNT? 
Samuel H. French Raleigh, N. C. 50 $3,750 
Charles H. Wellbourne Raleigh, N. C. 50 3,750 
H. G. Williamson New York City, N. Y. 100 7,500 


This subscription contract requires the delivery of full-paid 
treasury stock, notwithstanding the fact that the subscription price 
amounts to but 75% of its face value. This is usually accomplished 
by the issuance of the stock for property and the return of a portion 
of this issued stock to the company to be sold for operating capital. 
Full-paid treasury stock is thus secured to fill the contract require- 


ments.” 


2See Ch. 36, “Payment of Stock; Treasury Stock.” 


CHAPTER 138 
SUBSCRIPTION NOTICES AND SPECIAL RECORDS 


Subscriptions to the stock of a company about to be formed are, 
as a matter of course, payable at some future time or times—usually 
in whole, but occasionally in part, as where a prescribed percentage or 
fixed amount is paid to a trustee for account of the unorganized cor- 
poration, the remainder being payable at a later date. When the 
instalments, or full amount, as the case may be, fall due, notice to 
the subscribers is a usual preliminary to payment. 

Where the entire amount of a subscription is payable on organi- 
zation of the corporation, or at a date specified in the subscription 
agreement, the notice is of the simplest. Thus a notice in the follow- 
ing form, sent out pursuant to a subscription under Form 92 would 
be entirely sufficient. 


Form 98. Notice of Subscription Due 


INTERLOCKING SWITCH CORPORATION 
756 Liberty St., New York 


July I, 192 
Mr. Harry H. Cottins, “ sale 


235 West 23rd St., 
New York 
DEAR SIR: 

As a subscriber to the stock of the Interlocking Switch Corporation, you 
are hereby notified that its organization has been completed and that subscrip- 
tions to its stock are, under the terms of the agreement of May 21, 1927, due 
and payable on demand. The amount of your subscription is One Thousand 
Dollars ($1,000). Please send your check, payable to the Company for this 
amount. 

Joun H. Mitts, 
Treasurer. 


Where subscriptions to stock are payable in instalments either at 
fixed dates, or at dates fixed by the board of directors a similar notice 
will be found suitable. 
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Form gg. Instalment Notice 


HILBERT DESK COMPANY 
225 Forest Ave., Grand Rapids, Michigan 
INSTALMENT NOTICE 


Grand Rapids, Mich., 
anuary 3, 192 
Mr. Howarp Burns, i as me 
Sparta, Mich. 
DEAR Sir: 
_ You are hereby notified that by due resolution of the Board of Directors, an 
instalment of Ten Per Cent on subscriptions to the stock of this Company has 
been called for, the amount thereof to be paid to the Treasurer of the Company 
on or before the 15th day of January, 1927. 
Henry W. BrowneELt, 
: Treasurer 
Shares subscribed, 25. 
- No. of Instalment, 3. 
Amount of Instalment, $250. 


Draw checks payable to Treasurer. 


Both the foregoing notices are in form for mailing. No matter 
what the size of the corporation nor the number of subscribers to 
its stock, a personal notice, usually sent by mail, will be found ad- 
visable. In some cases a publication notice, in addition, may be found 
desirable. 


Form too. Instalment Notice—Publication 


HILBERT DESK COMPANY 
225 Forest Avenue, Grand Rapids, Michigan 
INSTALMENT NOTICE 


Subscribers to the stock of this Company are hereby notified that, in accord- 
ance with the terms of the subscription agreement and by due resolution of 
the Board of Directors, Instalment No. 3 of 10 per cent on subscriptions to 
the Company’s stock has been called for and is payable to the Treasurer of the 
Company on or before the 15th day of January, 1927. 

Henry W. Browne Lt, 
Treasurer 
Draw checks payable to order of the Treasurer. 


In-some states the directors have statutory power to levy assess- 
ments under certain conditions. In several of the western states the 
statutes prescribe the form of notice for such assessments. The 
California form which follows is typical of such notices. 
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Form tor. Notice of Stock Assessment—Statutory 


RED GULCH MINING COMPANY 
Sacramento, California 


Notice is hereby given that at a meeting of the Directors held on the 
28th day of December, 1926, an assessment of Ten Dollars per share was levied 
upon the Capital Stock of the Corporation, payable on the 12th day of February, 
1927, to the Treasurer of said Red Gulch Mining Company at its principal 
office, No. 584 J. Street, Sacramento, California. Any stock upon which this 
assessment shall remain unpaid on the 12th day of March, 1927, will be delin- 
quent and advertised for sale at public auction, and unless payment is made 
before, will be sold on the 12th day of April, 1927, to pay said delinquent 
assessment together with costs of advertising and expenses of sale. 

Joun H. McCLeLianp, 
Secretary 
December 28, 1927. 


This notice must be served upon each stockholder either personally 
or by mail, and must also be published. 

The following form of instalment or assessment notice may be 
used as either a mailing or publication notice. 


Form 102. Notice of Stock Assessment 


BURNS REFRIGERATING COMPANY 
985 Market St., Newark, New Jersey 
ASSESSMENT NOTICE 


Notice is hereby given that assessment No. 2 of Fifteen Per Cent on the 
subscribed Capital Stock of this Company has been called for by due resolution 
of the Board of Directors, and is payable to the Treasurer of the Company 
on or before the 18th day of January, 1927. 

Francis H. Wirson, 
Secretary 
December 15, 1926. 


Make checks payable to Howard W. Bronson, Treasurer. 


In case instalments on subscriptions are not paid when due, or 
assessments on stock, whether in the nature of an instalment, or a 
levy after full payment of the stock has been made, are not paid, the 
delinquent stock may usually be sold. In such case public notice must 
be given, any requirements of the statutes being carefully observed. 
In some of the Western states the form of such notice is prescribed. 


Where this is not the case the following publication notice will usually 
serve the purpose, 
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Form 103. Notice of Sale of Delinquent Stock 


BURNS REFRIGERATING COMPANY 
085 Market St., Newark, New Jersey 
NOTICE OF SALE OF DELINQUENT STOCK 


Notice is hereby given that the undersigned, Treasurer of the Burns Re- 
frigerating Company, will on order of the Board of Directors and pursuant 
to the statutes in such case made and provided, sell at public auction on the 
and day of June, 1927, at 2 o’clock in the afternoon at the office of the Company, 
085 Market St., Newark, New Jersey, Two Hundred (200) Shares of the stock 
of said Company now standing in the name of. Howard T. Carleton, or so many 
of said shares as may be sufficient to satisfy the unpaid assessment thereon 
amounting to Three Thousand Dollars ($3,000), and also the interest thereon 
from the 18th day of January, 1927, to the date of sale, and all necessary 
incidental charges. 

Fifteen Dollars ($15) per share has already been paid the Company on 
said stock. — 

Howarp W. Bronson, 
Treasurer 
May 1, 1927. 


In cases where stock subscriptions are secured by salesmen, a 
record of the sales made and the cost of selling may be advantage- 
ously kept in a subscription journal. Such a campaign may be con- 
tinued for a considerable period and in that case the columns of 
receipts and of commissions may be footed and posted daily or weekly 
as convenient. The form which follows is self-explanatory. 


Form 104. Subscription Journal 


SUBSCRIPTION JOURNAL 
STEVENSON GEAR COMPANY 


DaTE NUMBER NAME ADDRESS Ape ae | AMOUNT 


eat sie valataictetsve coal (aValalel elle lols} als ole oie eve l#peielal |=. se) [ial eeproisiisy.6)|\s) spied ia (6 (9 .0)] 60 4\e! ¢c4)/0/4), 6 8,0 
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The instalment book shown in Form 105 is used when an instal- 
ment falls due, or when a call or assessment is decided upon by the 
board of directors. As will be seen by reference to the form, it 
contains a list of the subscribers, the number of shares subscribed 
by each, and the amount of the instalment due, together with other 
information relating to the particular instalment. A new page or 
sheet is made out for each call or instalment. Instead of rewriting 
the names for each of these, the same list may be utilized by ruling 
up the page with groups of columns, each group adapted for one in- 
stalment ; or by the use of long and short leaves. Any such arrange- 
ment may cause some little inconvenience in case subscription rights 
and instalments are transferred, thereby necessitating changes of 
names. 

The first column of the instalment book indicates the folio of the 
stockholders ledger in which the subscribers’ accounts are recorded, 
payments being posted from the instalment book to the credit of the 
respective accounts. The last column preceding the remarks column 
indicates the cash book folio to which the payments may be carried 
in total each day, these payments being credited to “Capital Stock,”’ 
“Capital Stock Subscribed” or “Subscribers,” according to the plan 
of opening entries used. Since instalments on subscriptions are not 
necessarily paid on their due date, it is advisable to carry the total 
of each day’s receipts to the cash book, instead of waiting until all 
are paid. It is obvious that an account for “Subscribers”? must be 
opened in the general ledger and charged with the aggregate amount 
of the subscriptions due at that particular date. The same procedure 
is required for each succeeding instalment. 

The instalment book is compiled from the various subscription 
sheets or individual subscription blanks, and may be either a bound 
or loose-leaf book. Loose sheets serve the purpose nicely, since they 
can afterward be bound together for filing. 


CHAPTER Ts 
SUBSCRIPTION RECEIPTS 


After incorporation, payments of stock subscriptions are made 
to the treasurer of the company and receipts are issued by him. If 
payments are to be made before incorporation, a trustee or trustees 
must necessarily be appointed to act for the company. Such trustees 
are usually selected by those having charge of the subscription and 
are named in the subscription list—as shown in Forms 96 and 97 and 
as stated in connection with the forms mentioned, are thereby made 
parties to the transaction. A form of trustee’s receipt is shown 
below. 


Form 106. Trustee’s Receipt 


TRUSTEE’S CERTIFICATE 


No. 56 50 Shares 
WARREN CEMENT COMPANY, INC. 


156 Liberty St., New York 


$500.00 


I hereby certify that Alfred H. Braum, a subscriber for Fifty Shares 
of the Capital Stock of the Warren Cement Company, Inc., at its par value 
of One Hundred Dollars per share, has paid to me as Trustee for said Corpora- 
tion, on account of said subscription and in accordance with its terms, the sum 
of Five Hundred Dollars. 

This receipt will, upon the organization of the said Warren Cement Com- 
pany, Inc., be received and credited by the Treasurer thereof to its full amount 
as a payment upon said subscription. 

James J. McLaren, 


Trustee 
New York City, New York, 


April 20, 1927. 


Receipts of this nature are usually printed and bound in book 
-form with stub attached, and are so perforated that the receipt may 
be easily detached and given to the party making the payment. The 
stub is the trustee’s record of the transaction. It should show the 
number of the receipt, the amount paid in, the name of the payee, the 
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number of shares subscribed for, the percentage or other details of the 
instalment, and the date. 

When instalments are paid after incorporation, a treasurer’s 
receipt may be given. The following is the treasurer’s receipt for an 
instalment in its simplest form, a separate receipt acknowledging 
payment of each instalment. As in the case of the trustee’s receipts 
they are usually printed in book form with stub attached. 


Form 107. Treasurer’s Receipt for Instalment 


No. 34 15 Shares 
THE WILCOX RADIATOR COMPANY 


30 Broad Street 
New York 


: $150.00 
: Received of Edward H. Williamson the sum of One Hundred Dol- 
: lars, instalment payment No. 5, of Ten Per Cent upon his subscription 
: for Fifteen Shares of the Capital Stock of The Wilcox Radiator 
: Company of New Jersey. 
New York City, J. H. Witcox, 
April 14, 1927 Treasurer 


TREASURER’S RECEIPT 
Instalment No. 5 


This receipt should also have its stub upon which the important 
items are entered. 

When payment is made in full of a stock subscription, and the 
stock certificates can be issued, they are in themselves a sufficient 
receipt. If not ready for delivery, temporary certificates are fre- 
quently issued and are exchanged for the “definitive” or permanent 
certificates of the company as soon as the latter are ready for delivery. 
These temporary certificates are in the form of the regular stock 
certificate, but are usually prepared at no greater expense than is 
justified by their temporary nature. In some cases, however, the 
temporary certificate is a handsomely engraved instrument fully equal 
in appearance to the usual permanent certificate. 

When permanent stock certificates are not ready for delivery at 
the time payments are made, and temporary certificates are either 
not ready or are not to be issued at all, the treasurer’s receipt can be 
used to bridge over the interim, and in such case is usually more 
formal than the ordinary receipt. The treasurer’s receipt which 
follows is of this nature; its period of usefulness is very brief, as 
a rule, and its style is then severely plain. 
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Form 108. Treasurer’s Receipt for Stock Subscription 


No. 50 10 Shares 
HOWARD PUBLISHING COMPANY 


No. 750 Broad St., 


uw 
= Newark, New Jersey 
3 : — 
. : $1,000.00 
aie This is to certify that Harry H. Wilson has paid into the Treasury 
+ of the Howard Publishing Company the sum of One Thousand Dollars, 
>: payment in full of his subscription for Ten Shares of its Capital Stock, 
s/c et oauly executed Certificates for which will, upon surrender of this 
4 : Receipt, be issued to his order so soon as said Certificates are ready 
a : for delivery. 

March 3, 1927 FRANK J. ARDWALD, 

Treasurer 


This receipt is surrendered in accordance with its terms when the 
certificate for the stock it represents is issued. 


At times when payment of stock subscriptions has been made and 
neither permanent nor temporary certificates are ready for delivery, 
the president will join the treasurer in the signature of the foregoing 
treasurer’s receipt, which then becomes in effect stock scrip. The 
usual form of stock scrip is, however, as shown in Form 109. This 
scrip might or might not be sealed. Ordinarily the corporate seal is 
affixed and the stock scrip, duly signed and issued, becomes for all 
practical purposes, what it’ is in appearance, a temporary stock cer- 
tificate. 


Stock scrip is sometimes employed when subscription payments 
are made in instalments. The face of the scrip evidences the first 
instalment, and subsequent instalments are either indorsed on the 
back of the scrip, the treasurer’s signature verifying each payment, 
as shown in Form 110, or, where the conditions make this difficult or 
impossible, are evidenced by separate receipts. In such case each 
receipt will of course “tie up” closely with the scrip so that the two 
are easily connected. 

When the indorsement plan is followed, the stub of the stock 
scrip should also have rulings to permit the entry of payments and 
their date, so that both the scrip and its stub will show a complete 
record of the transaction. Form 110 gives a simple form for indorse- 
ment of instalment payments on the back of stock scrip. 
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1236 CORPORATION PROCEDURE [Ch. 139 


Form 110. Indorsement Form for Stock Scrip 


Date af mmker a Be Signature of Treasurer 
AJUNE 45 10279... eaeee reer 2 $1, 500.00 Harry J. Corwin 
September 1471027... a. & - 3 I, 500.00 Harry J. Corwin 


A subscription to stock and the payments thereon are assignable. 
A general form of assignment to be indorsed upon the back of a 
receipt for subscription payments is as follows: 


Form 111. Assignment of Subscription and Payments 


For Value Received, I hereby sell, assign and transfer unto John H. Ward- 
well of New York City my subscription to Twenty-Five Shares of the Capital 
Stock of the Warner Export Corporation, together with the payments made 
thereon, all as evidenced by the within certificate, and I do hereby authorize and 
instruct the proper officials of said Company upon completion of the conditions 
of my said subscription, to issue said stock to the order of my said assignee. 


New York, Howarp McCartNey 
May 4, 1927. 
In the presence of 
SamMueEL H. KENNARD 


While an assignment of this nature is always permissible, and, if 
the terms of the subscription are complied with, will usually be recog- 
nized and accepted by the corporation, it must be remembered that 
such an assignment does not in itself relieve the assignor from liability 
on his subscription—that if there is to be a novation, i.e., the substitu- 
tion of a new party, it may only be done with the consent of the other 
party to the subscription contract—that is, the corporation. Occa- 
sionally the negotiability of subscriptions and instalment receipts 
with the release of the assignor from further liability, is made a part 
of the subscription agreement and this fact should then appear on 


the face of the scrip or instalment receipt. The statement might 
be as follows: ) 


‘The subscription and the payment, or payments thereon, evidenced by this 
certificate are transferable by assignment, and such assignment when entered 
on the books of the Company shall release the assignor thereof from any further 
liability to the Company in connection with said subscription. 
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An agreement of this kind, when its terms are complied with, 
releases an assignor as far as the company is concerned. Whether it 
would relieve him from liability to creditors of the company for any 

. unpaid balance on the subscription depends upon the statutes of the 
particular state.t 


1See Ch. 15, ‘“‘Liabilities of Stockholders,’ and Ch. 36, ‘‘Payment of Stock.’ 


CHAPTER 140 
STOCK CERTIFICATES * 


Under the laws of the state of New York, the “stock of every 
stock corporation shall be represented by certificates signed by the 
president or a vice-president, and the secretary or an assistant secre- 
tary, or the treasurer or an assistant treasurer, and sealed with the 
seal of the corporation.” * Provisions of similar general import are 
found in most of the states and not only require stock certificates 
but affect their form to a greater or less degree. The statutes should, 
therefore, be consulted when the form or subject matter of stock 
certificates is under consideration. 

While this is true, the general form and wording of stock cer- 
tificates is much the same in every part of the Union, and the forms 
of the present chapter can, with but slight modification, be used 
in any state. 

The following form of stock certificate is the common stock 
certificate of a New Jersey corporation issuing both preferred and 
common stock. The corresponding certificate for preferred stock 
if preferred stock were issued, would follow the same general form 
with the variations necessitated by the different character of stock, 
the chief of which would be the full statement on the face of the 
certificate of the preferences and other conditions of the stock it 
represents, 

The stub shown is the usual form, is the same for all classes of 
stock, and in the different states, and is not, therefore, shown in 
connection with the forms of stock certificate which come after 
this New Jersey form. 


1 For general discussion of stock certificates see Ch. 42, “Certificates of Stock,’’ d 
Ch. 43, “The Stock Certificate Book.” ? <8 
2 Stock Corp. Law, sec. 65. 
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Under the New York statutes when a corporation is authorized 
to issue shares of more than one class, every certificate “shall state 
all of the designations, preferences, privileges and voting powers or 
restrictions or qualifications of the shares of each class of stock 
which the corporation is authorized to issue.” * Under this require- 
ment the certificate of common stock of a New York corporation 
as shown above gives, in addition to the usual matter appearing upon 
a common stock certificate, the conditions of the preferred stock— 
shown in Form 114—which the corporation, under its charter, is 
authorized to issue. 

When certificates for preferred stock are prepared, the conditions 
of issue must in some states and—as a matter of good practice should 
in all—be set out in full on the face of the certificate. When, how- 
ever, they are lengthy and the statutes do not stand in the way, the 
certificate may merely embody the more important provisions, and 
reference be made on the certificate to the charter, the by-law, or 
the resolution under which the stock is issued. The New York 
certificate of preferred stock of Form 114 carries a full statement 
of the conditions under which the stock is issued. This is in accord- 
ance with the statutory requirements, which as stated above, provide 
that these conditions shall appear upon every certificate for both pre- 
ferred and common stock issued by the corporation, 

Preferred stock certificates should, of course, be plainly marked 
to indicate the character of the stock represented. In addition, they 
are usually distinguished by being engraved or printed in a different 
color, or on paper of a different tint. 

Certificates for shares of no par value differ but little from those 
for shares of par value. The statutes of the particular state should 
always be consulted when certificates for such stock are in prepara- 
tion, to discover any special requirements affecting no-par value 
shares. The New York certificate shown in Form 115 would serve 
in most of the states for a corporation which issues but one class of 
no-par value shares. 


® Stock Corp. Law, sec. 65. 


[Ch. 140 


CORPORATION PROCEDURE 


PREFERRED STOCK 


quapisadd AIANSDIAT, 
‘q10D "H NHOf ‘MOINMOUG “S AUNAPT 


*Le61 ‘tudy jo 
Ap puzz sty} poxuye ‘sieougo paziioyyne Aynp sz Josainjzeusis oy} pue uolyesodi0_ ay Jo [eas ay} SSANLIA\ 


{ 
porpunF] 9UO WIIG 0} WOTNJOSsIp ATLJUNOA IOy ‘ALT PIes JO XIS-AJYSIY UOrIaG 07 JueNsind uoTEpyosuCD I0y ALVAOdAOD f 
‘MET ples JO XIS-AJATYT, WOIDAS 0} JuUeNSInd y90}s jo sassepp [e1VAVS dy} SUOUIe saduaIaJaId SuIVea.D 10 sarod 
Surgst[qeysa Ioy “Mey pres Jo AJUIMT, UorIag 0} yuensind Aj1adoid pue sastyouvsy ay} JO a[eS 10J ‘Mer pres Jo U99}9UIN UOTIIS 07 
quensind worjye10d109 Joy}OUR Jo Spuog ay} SursazueIENT I0j ‘Me'T UOTyeIOdI0Z) 4904S dy} JO U9a}XIG UOTIag 0} JUeNSsInd uol}e10d10_ 
ay} Jo sastypouesy pue Ajrodoid oy} Sutsesz10uUL 10y Surpaaooid v ur 930A 0} papua aq soreys yons Jo SJap[oy 24} [[eYys Jou ‘siapjoy 
-YN0}s JO SUTJIoUt 19Y}0 AUP Je 10 S10PAIIP JO UOTDaTa BY} 1¥ 9}0A 0} pay}IjUa aq jou [[eYS saIVYS podojoig ay} Jo siapfoy 9y,L 
, ‘Seley UOUIUIOD 2} JO siapjoy 
ay} Suowe paynqiysip oq T[eys ‘Auv jr ‘sjassv jou Sutures ay} sareyS pawayaig ay} Jo siapjoy ay} 0} yuaursed yons Jaye pur 
‘soreys WOUIULO sy} JO Siapoy ey} Suoue paynquysip aq [[eys JuNoue Aue a10jaq ‘uosi9y} predun spuaprarp poyejnumnsoe Aue snjd 
‘way? Aq ppey Sereys ay} Jo onyea red oy} [[ny ut pred aq |[eys soxeyS pasayoig oy} JO siapjoy ey} ‘s1asse Jou S}t JO UOTINGLIysIp 
94} pue uorye10dI0} oY} Jo uorINTossIp ay} uCd~ “spudaprAIp se afqeInquystp aq 0} suTULIaJOp AvUI ‘UOTJIIDSIP I19Y} JO asIdIJaxa 
94} UT ‘sIOPaIIP 94} YIM UoHeiod10D oy} Jo:s}yord you Jo snjdims Zurureusss 9y} Te 0} papus oq ][eYs sareys uOUIULOD 94} JO 
SIeppoy ey, “sereys uourui10d oy} uodn puspralp Aue jo JuauAed 10 uoyeiepap oy} 0} AjuOLId pue souetajoid ut ‘AyrvaA-1037eND 
afqvéed ‘unuue sod (%4) yuso rod wadas Jo 9}e1 9Y} 3e SareYS yons uodn Sspuaptarp aATEINUIND “S1OWIIIC JO prvog ay} Aq parepep 
usyM pur se ‘uoHeI0d10+5 ay} Jo s}yord you 10 snjdims oy} Wosy aAtadaI 07 paTjua aq [[eYs SsoreYys Paroja1g 24} JO Siopjoy ayy, 
‘pasiopua Apiadoid 9jvoyijzI19D sty} Jo Japuarims uodn Aauiojj}y pazioyjne A[np Aq Jo uosied ur joolay 
Japjoy 24} Aq uorvsodi10D ay} Jo syood 9y} UO s]qQeiaysueI} “ONT ‘ANVANOD) ONIANLOVANNVI NOLTOD ABT, JO yora oS¢ Jo anjea 
sed 94} Jo 30}S CauaaAAAY 24} Jo sareys (oor) parpunyy 9uG_ Jo JoUMO 94} st yorMIOD Py PlO1¥H 38} AdILUAD OL SI SIH], 


yoey oS¢ ‘sareys coo‘ooS¢ “y303g JeyIde_g qoey oorg ‘saieys 
ooo‘ooc$ ‘49015 pallojolg o00o0f¢ 490} UOUIUIOD 
‘ONI ‘ANVdWOOD ONTYALOVAANVW NGLIOO AHL 


3w4uOA MIN dO ALVIS FHL JO SMV] AHL AAGNN GaLVAOdAOONT 
sareys oor SZ raquinyy 


HIAVSSASSY-NON GNV dIVg Tog 


1242 


Tne seer a 
YIOX MEN—9329YIVID YOOIG paessajaig ‘v1 wu0y 


1243 


STOCK CERTIFICATES 


Ch. 140] 


quapisadgq ; AIANSDIA I, 
‘NOSITIQ, ANYOA) ‘NOSITTIY “ MNVIY 
‘L261 ‘ounf Jo Aep ysI€ sty} poxyje yeas 
SIOYJQ peziioyyne Ajnp sy Jo sinyzeusis ay} pue Uoryetodioy 24} Jo [ees 94} SSANLIM ayeiodi07 


‘pesiopus Ajtodoid a}edy41}.499 Sty} JO Jopustins uodn 
Xauio}}yy peziioyjne Ajnp Aq 40 uossed Ul JootsYy Jopjoy ey} Aq uole10d10D 9Y} JO SYOod ay} UO IIqGQeIoJsUeI} 


NOILVUOdNOD) ALIVAY ATUAXNOUG : 
jo one, 
Je@q joyyM 30IS oy} Jo soreyS (OF) AJIOY JO JIUMO 9Y} St oUNDS OIF] }eY} ATILAIO OL SI SIH 

d CT SOF Sa at ae SST Pile ey L 


anjeA Jeg oA 
YI0}IS JO SdaIeYS O0O‘OI ONssT 0} pozisioy ny st uoe10d105 sy J, 


HIAVSSASSY-NON ONV dIvg TINY 


NOILVdOdaOD ALTVEd ATUAXNOUE 
MYOK MAN AO ALVLG AHL AO SMV] AHL WAGNN GaLVAOdYOONT 


sareys or Sz Jaquinyy 


sareyg onjeA Jeg-ON—e}eIYIVI99g Y0IS «SII WIOg 


i244 CORPORATION PROCEDURE [Ch. 140 


As will be noted on the foregoing certificate, the statement in dol- 
lars of the capital stock of the corporation which appears upon the 
par-value stock certificate, is replaced by a statement of the number 
of no-par value shares which the corporation is authorized to issue. 
If preferred stock is also issued, the number of shares, if of no-par 
value, and the number and face value of shares, if of par value, 
should also appear upon each certificate of common or preferred 
stock. 

When stock is to be listed on a stock exchange, its certificates 
must comply with the exchange requirements. For the New York: 
Stock Exchange, the general requirements are as follows: 


All securities for which listing upon the Exchange is requested, except as 
otherwise herein stated must be engraved and printed in a manner satisfactory 
to the Committee from at least two steel plates by an engraving company 
whose work the Committee is authorized by the Governing Committee to pass 
upon; the name of the engraving company must appear upon the face of all 
securities and also upon the face of coupons and the title panel of each bond. 
Securities must bear a vignette upon their face. 


Said plates shall be: (1) A border and tint plate from which should be 
made a printing in color underlying important portions of the face printing; 
(2) A face plate containing the vignettes and descriptive of promissory portion 
of the document, which should be printed in black or in black mixed with 
a color. The combined effect of the impression from these plates must be as 
effectual security as possible against counterfeiting. 


The printing of securities must be in distinctive colors, to make classes 
and denominations readily distinguishable. 


All certificates, except as otherwise stated herein, must provide for transfer 
and for registration with dates. When a corporation makes transfers of its 
shares in other cities, certificates shall be identical in color and form, except 
as to names of transfer agent and registrar; certificates interchangeably trans- 
ferable must bear a legend reciting the right of transfer in New York and 
other cities. 


The Committee recommends that the text of securities shall provide for 
transfer in person or by duly authorized attorney upon surrender of the 
security properly endorsed. 


A change in the form of a security, transfer agency, registrar, or trustee 
of bonds, shall not be made without the approval of the Committee. 


The Committee will object to any security upon which an impress is made 
by a hand stamp, except for a date or power of substitution. 


Stock 


(In addition to the above General Requirements, the following apply specifically 
to stock certificates.) 

The border and tint plate for one-hundred share certificates of stock shall 

have said denomination engraved thereon in words and figures; the plates for 

smaller amounts shall bear some engraved device whereby the exact denomina- 
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tion of the certificate may be distinctly designated by perforation; also 
conspicuously upon the face “Certificate for less than one hundred shares.” 


Certificates for every class of stock shall recite preferences of all classes. 


Certificates of stock shall recite (1) ownership; (2) par value; (3) whether 
shares are full paid and (4) non-assessable; (5) preference as to dividends; (6) 
distribution of assets upon dissolution or merger; (7) terms of redemption; (8) 
convertibility ; (9) voting power, or (10) other privilege; and (11) must bear 
the following legend: 


_This certificate is not valid until countersigned by the transfer agent, and 
registered by the registrar. 


The following form is required upon the reverse of a certificate of stock: 


A . QO, ct. 

For value received:...i2...m... hereby sell, assign and cea FEB 
(REELS ip brehce 0 ity. Sh Ce ~ OE ~ Se ER Bo) Bie 
oes Bo aca ee ei aoa ee ea eee ee shares Co Paes 
of the *capital stock represented by the within certificate 278 8056 
and do hereby irrevocably constitute and appoint STO ee5 = aoe 
1 StS ARS SI. 8 Sail TAH SA. Sh Saeed attorney SEE mad 2 

, ce =a 

to transfer the said stock on the books of the within named og REego 
company with full power of substitution in the premises. i g 2 oo 8 z 

ot 
@ =o S| 
Wated'. seieet ces jas eels TOS. eee. b 3 >8 a4 = 
Oe OS ELAR OC Ee OER A ao Be ects 8 Bases 
Cue oageTee 
eS 

In presence of to oS 
pS Ont 
Soare-O Se, 
prerates «ct hen. Jean! of : ee es Soe 


*On certificates without nominal or par value the word “capital” may be omitted. 


CERTIFICATES OF Deposits, Vortinc Trust CERTIFICATES, ETC. 


In addition to the General Requirements above outlined, certificates of 
deposit and voting trust certificates must conform in every particular to the 
Specific Requirements as to stock certificates, except that the descriptive portion 
of a certificate of deposit may be typed satisfactorily to the Committee. 


TEMPORARY CERTIFICATES OR RECEIPTS 


Temporary certificates or receipts must conform to the General Require - 
ments above outlined and to the Specific Requirements as to stock certificates, 
except that the text may be typed satisfactorily to the Committee, and need not 


bear a vignette. 


The stock certificate shown on the following page is as to sub- 
ject matter and general arrangement, in the form required for list- 
ing. It is issued without stub. Certificates for less than Too shares 
must state the fact that the stock represented thereby is less than 100 
shares. Names have been changed in the form shown. 
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Transfer Agent 
Asst. Cashier 
Transfer Officer 


First BANK oF COMMERCE IN NEw YorK 


Countersigned 
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The assignment required by the New York Stock Exchange is 


practically the only form employed for the assignment of stock cer- 
tificates. This form of assignment, completed, is as follows: 


Form 117. Assignment of Stock Certificate 


For value Received, I hereby sell, assign and transfer unto John B. 
Marshall Twenty-five (25) Shares of the Capital Stock represented by the 
within Certificate, and do hereby irrevocably constitute and appoint Henry B. 
Stanton, my Attorney, to transfer the said stock on the Books of the within 
named Corporation with full power of substitution in the premises. 

Dated March 15, 1927. 

CLARENCE H. HosMER 
In Presence of 
Estelle H. Corwin 


Usually the secretary of the company is designated as the attorney 
who is to make the transfer on the books of the company, though 
any other suitable person might be named instead. 

When stock is assigned in blank, the assignment is signed by 
the owner of record of the stock and this signature is duly wit- 
nessed. The number of shares may or may not be filled in but the 
remainder of the assignment is left blank, and the certificate may 
then be passed from hand to hand, the equitable ownership of the 
stock following the certificate. Anyone into whose hands it comes 
may make himself also the owner of record by completing the assign- 
ment and taking out a new certificate in his own name. 

Stock is frequently held by trustees under the terms of a voting 
trust agreement.* In such case, at the time the trust is formed the 
certificates of stock to be held under it are duly assigned and are 
turned in to the trustees, who surrender them for cancellation and 
take out certificates in their own names as voting trustees. 

Voting trustees’ certificates are then usually prepared in the 
general style of the ordinary stock certificate, and are delivered to 
the parties to whom the stock belongs to evidence its real ownership. 
The following form is taken from the voting trust agreement of 
the United States Hoffman Machinery Corporation shown in Form 


143. 


4 For discussion of voting trusts, see Ch. 76, 
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Form 118. Voting Trustees’ Certificate—Common Stock 


UNITED STATES HOFFMAN MACHINERY CORPORATION 
INCORPORATED UNDER THE LAWS OF THE STATE OF DELAWARE 
VOTING TRUST CERTIFICATE FOR COMMON STOCK 


Tuis 1s To Certiry that on January 1, 1927, on surrender hereof 


or registered assigns, will be entitled to receive a certificate or 
certificates, expressed to be fully paid for shares, without 
nominal or par value, of the Common Capital Stock of United States Hoffman 
Machinery Corporation, a Delaware Corporation, and in the meantime, and 
subject to the provisions of the Voting Trust Agreement hereinafter mentioned, 
wili be entitled to receive payments equal to the amount of the dividends, if 
any, collected by the undersigned Voting Trustees or their successors upon or 
in respect of a like number of such shares of said Common Stock standing 
in the names of said Voting Trustees. Until the actual delivery of such 
Common Stock Certificates, the Voting Trustees, and their successors, shall 
possess in respect of any and all such Common Stock and shall be entitled, 
in their discretion, to exercise, all rights and powers of every nature of absolute 
owners of said Common Stock, including the right to vote for every purpose 
and to consent to any corporate act of said Corporation except as otherwise 
expressly provided in the Voting Trust Agreement hereinafter mentioned; it 
being expressly stipulated that no voting right passes to the holder of this 
Certificate or his assigns by implication or otherwise. 


This Certificate is issued pursuant to, and the rights of the holder hereof 
are subject to, the terms and conditions of a certain Voting Trust Agreement 
dated January 1, 1922, between the undersigned Voting Trustees and others, 
copies of which are on file at the office of the Agent of the Voting Trustees 
and at the principal business office of said Corporation. 


No stock certificates shall be due or deliverable hereunder before January 
I, 1932, but the Voting Trustees may at any time in their absolute discretion 
make earlier delivery thereof. 


This Certificate is transferable only on the books of the Voting Trustees 
at their office or agency in the Borough of Manhattan in the City of New 
York by the holder of record hereof, either in person or by attorney duly 
authorized, in accordance with rules established for that purpose by the Voting 
Trustees, and on surrender hereof; and until so transferred the Voting Trustees 
may treat the holder of record as owner hereof for all purposes whatsoever. 
In connection with, and as a condition of making or permitting any transfer 
or delivery of Stock Certificates or Voting Trust Certificates, the Voting 
Trustees under said Voting Trust Agreement may require the payment of a 


sum sufficient to pay or reimburse them for any stamp tax or other governmental 
charge in connection therewith. 


This Certificate shall not be valid or obligatory for any purpose unless 
duly signed on behalf of the undersigned Voting Trustees by The Hanover 
National Bank of the City of New York, their Agent, and registered by the 
Registrar. 


In Witness WuHeEnreEor, the Voting Trustees have caused this Certificate to 
be signed in their names by The Hanover National Bank of the City of New 


— 
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York, their duly authorized Agent for that purpose, as of the first day of 
January, 1922. 
B. A. BRENNAN, 
Joun F. B. Mrrcuett, 
Cuartes H. Hampton, 
Voting Trustees 


By Tue Hanover Nationa BANK OF THE 
City or New York. 
Their Agent 


Assistant Cashier 


Registered : 


Merropotitan Trust CoMPANY © 
OF THE City or New York. 
Registrar 


Assistant Secretary 


When the voting trust is terminated, these trustees’ certificates 
are exchanged for the usual stock certificates. 

Voting trustees’ certificates are transferred by assignment similar 
to that of the stock certificate. The following form will be found 


adequate. 


Form 119. Assignment of Voting Trustees’ Certificate 


For Value Received, I hereby sell, assign, and transfer unto Arnold Gar- 
rison my interest in Twenty (20) Shares of the Capital Stock of the Corwin- 
Cole Machinery Company as evidenced by the within Certificate, and do hereby 
irrevocably constitute and appoint George T. Carlin my attorney to transfer the 
said interest on the books of the within-named Trustees, with full powers of 


substitution in the premises. 


Dated May 15, 1927 Joun N. ALLEN 
In presence of 
Wuuis T. KnicHtT 


When a stock certificate is lost or destroyed, a bond of indem- 
nity is usually required before the corporate authorities will under- 
take to replace the lost stock certificate.° Usually and: preferably 
this is a surety company bond. If a personal bond must be given 
the following form will serve. 


® For general discussion of lost stock certificates, see Ch. 42, “Certificates of Stock.” 
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Form 120. Indemnity Bond for Lost Stock Certificate—Per- 
sonal 


INDEMNITY BOND 


Know Att Men sy: THESE PRESENTS: 


That we, John R. McAllister of Yonkers, New York, as principal, and 
Charles Foster and Henry H. Clark, both also of Yonkers, New York, as 
sureties, are held and firmly bound unto the Sterling Transportation Company, 
a corporation duly organized under the laws of the State of New York, in the 
sum of Five Thousand Dollars ($5,000), to the payment of which to the said 
corporation, its successors or assigns, we do by these presents jointly and 
severally bind ourselves, our heirs, executors and administrators. 

Signed and sealed this 18th day of May, 1927. 

The condition of the foregoing obligation is that: 


WuereEas, The said John R. McAllister is the owner of record, as shown 
by the stock book of the corporation, of Forty (40) Shares of the Common 
Capital Stock of the said Sterling Transportation Company, each of the par 
value of One Hundred Dollars ($100), the ownership of said stock being further 
evidenced by Certificate No. 375 issued in the name of the said John R. 
McAllister on the 15th day of August, 1926; and 


Wuereas, The said John R. McAllister has made application to the Board 
of Directors of the Sterling Transportation Company for the issue in his name 
of a new certificate for the said Forty (40) Shares of stock of the said Com- 
pany, alleging that original Certificate No. 375 is lost, stolen, or destroyed and 
that its present whereabouts and condition are unknown to him; and 


Wuereas, By due and formal resolution of the said Board of Directors, 
said application has been granted and a new certificate for said Forty (40) 
Shares of the stock of the said Sterling Transportation Company has this day 
been issued to the said John R. McAllister : 


Now, TuHererore, If the said John R. McAllister, his heirs, executors, and 
administrators, or any of them, do and shall at all times hereafter, save, defend, 
and indemnify the said Sterling Transportation Company, its legal successors 
or assigns, of, from and against all demands, claims, or causes of action arising 
from or on account of the loss of said Certificate No. 375 for Forty (40) Shares 
of the Common Capital Stock of said Company and the issue of said new 
certificate in place thereof, and of, and from, all costs, damages, and expenses 
that shall or may arise because of said reissue, and shall also deliver or cause 
to be delivered up to the said Sterling Transportation Company for cancellation 
the said missing Certificate No. 375 whenever and so soon as the same shall 
be found or recovered, or come into his possession, then this obligation shall be 
void; otherwise to remain in full force and effect. 


Joun R. McAttister [L. s.] 
CHARLES FOSTER [at ss 


j Henry H. CLark [12 Ss0] 
Signed, sealed and delivered 


in the presence of 


Frank W. StonEHAM 
Grorce T. Mackay 


CHAPTER 141 
STOCK TRANSFER AND STOCK BOOKS? 
The usual stock books are the transfer book and the stock ledger, 


this latter being also frequently referred to as the stock book. A 
common form of the transfer book is as follows: 


Form 121. Stock Transfer Book 


Ledger Folio 27 Transfer No. 556 
ALLIANCE MOTOR COMPANY 


For Value Received, I hereby sell, assign and transfer unto John H. 
Lansing, of Newark, New Jersey, Seventy-six Shares of the Capital Stock of 
the above-mentioned Company, now standing in my name on the Company books 
and represented by surrendered Certificates Nos. 32, 37, and 44. 

Witness my hand and seal this 28th day of May, 1927. 


GrorcE B. GorpMAN  [L. s.] 
By Gerorce GALE, Attorney 
New Certificate No. 224 
Tssued to John H. Lansing 
Ledger Folio 84 


This form of transfer book as supplied by stationers usually has 
a stub attached to the transfer. As the transfer itself remains in 
the book, this stub is merely an unnecessary repetition of matter 
already shown on the transfer. 

The transfer book itself is practically a duplication of the assign- 
ment appearing upon the stock certificate, and by many of the 
smaller corporations is not kept at all, the duly executed assignment 
on the back of the certificate being regarded as an all-sufficient au- 
thorization for the transfer of the assigned stock. 

The signature to the assignment of the stock transfer book is 


1 i i f the stock books, see Ch. 44, “The Stock Ledger and_the Transfer 
Mee aes Ch a8. Pay Value Stock of Original Issue—Full-Paid at Time of Issue. 
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sometimes witnessed. This signature is, however, usually that of the 
secretary or the transfer agent, or is affixed in their presence, and 
as the assignment is at the most but supplementary to the duly 
witnessed assignment on the back of the surrendered certificate, a 
witness to its signature is generally regarded as superfluous. 

In a larger corporation where transfers are more numerous, a 
transfer register similar to that of Form 122 may be used to advan- 
tage. In a small company where transfers are not numerous it 
would not be necessary; and the postings may be made from the 
usual transfer book or even from the stock certificate book. The 
object of keeping the transfer register is to have a convenient medium 
through which postings may be made to the stock ledger, in which 
the transferor is debited and the transferee is credited. 

For a large corporation with fairly numerous transfers, the 
transfer book shown in Form 123, requiring but a single line for each 
transfer will be found convenient. It is in general use and may 
be obtained from stationers in loose-leaf or bound form. 

In many states a stock book or stock ledger—the two being 
practically synonymous—is required by the statutes. Whether re- 
quired by the statutes or not, some book of the kind must necessarily 
be kept in order to provide an accurate record of the issued and 
outstanding stock of the company. The form of stock book or stock 
ledger shown in Form 124 will be found convenient and will meet 
the statutory requirements of almost every state. 

The leaves of this book are indexed, usually as a matter of 
convenience, but in some states to secure the alphabetical arrange- 
ment required by statute. The name and address of the stockholder 
with whom the particular account is kept appears at the head of the 
page as in an ordinary ledger. On the right-hand side of the page 
the party is credited with the stock he purchases or otherwise 
acquires, and on the left-hand side is debited with any stock sold or 
otherwise disposed of. The difference between the two sides shows 
at any time the amount of stock standing to his credit. 

On the debit or sale side of the account, the first column gives 
the date of the transaction; the second the name of the party to 
whom the stock is transferred; the third the number of the sur- 
rendered certificate; the fourth the number of the certificate reis- 
sued to the transferor when but a portion of the stock represented 
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by the surrendered certificate is sold; and the fifth column shows 
the number of shares sold. 

On the credit side, which shows stock acquired by the party 
with whom the account is kept, the first column gives the date of 
purchase; the second the name of the party assigning the pur- 
chased stock; the third shows what amount has been paid on the 
stock, thereby indicating whether it is full paid or otherwise; the 
fourth column gives the number of the certificates issued to the 
party ; and the last column the number of shares acquired. 

Where a number of certificates in the same name are issued or 
canceled in a single transaction, the entry will vary according to 
the conditions. If but a few certificate numbers are involved, they 
may usually be entered in small figures on the line in the proper 
column. If the numbers of certificates are too great to be so en- 
tered, two or more lines may be devoted to the transaction, or the 
numbers may be noted at the bottom of the page, reference to these 
numbers being inserted in the column where the numbers ordinarily 
appear. If, however, the certificates canceled or issued are in dif- 
ferent names, one line must necessarily be given for each certificate. 

The form of stock book and stock ledger shown in Form 125 
is of very similar arrangement, varying mainly in the addition of 
columns for the entry of the number of shares held after each 
transaction and for the entry of the stamp tax. Each page is ruled 
for two accounts. The book will be found convenient in use. 


CHAPTER 142 
THE UNIFORM STOCK TRANSFER ACT 


In eighteen states of the Union’ an act, substantially the same 
in each state and known as the Uniform Stock Transfer Act has 
been adopted and regulates the issuance and transfer of corporate 
stock in those states. The advantages of uniform laws on the subject 
are material and obvious and it is probable that the same code of 
laws will, eventually, be adopted in all the states. The text of the 
act as adopted in New York State is as follows: 


Form 126. Uniform Stock Transfer Act—New York 


Added by L. 1913, Ch. 600, Art. 6, to the 
PreRSONAL Property Law (L. 1909, Cu. 45) ConstiTutiING CH. 41, 
OF THE CONSOLIDATED Laws 


§ 162. How title to certificates and shares may be transferred—Title to 
a certificate and to the shares represented thereby can be transferred only, 

(a) By delivery of the certificates indorsed either in blank or to a specified 
person by the person appearing by the certificate to be the owner of the shares 
represented thereby, or 

_ (b) By delivery of the certificate and a separate document containing a 

written assignment of the certificate or a power of attorney to sell, assign or 
transfer the same or the shares represented thereby, signed by the person 
appearing by the certificate to be the owner of the shares represented thereby. 
Such assignment or power of attorney may be either in blank or to a specified 
person. 
The provisions of this section shall be applicable although the charter or 
articles of incorporation or code of regulations or by-laws of the corporation 
issuing the certificate and the certificate itself provide that the shares represented 
thereby shall be transferable only on the books of the corporation or shall 
be registered by a registrar or transferred by a transfer agent. 


§ 163. Powers of those lacking full legal capacity and of fiduciaries not 
enlarged.—Nothing in this article shall be construed as enlarging the powers 
of an infant or other person lacking full legal capacity, or of a trustee, executor 
or administrator, or other fiduciary, to make a valid indorsement, assignment 


or power of attorney. 


§ 164. Corporation not forbidden to treat registered holder as owner.— 
Nothing in this article shall be construed as forbidding a corporation, 

(a) To recognize the exclusive right of a person registered on its books 
as the owner of. shares to receive dividends, and to vote as such owner, or 

1The Uniform Stock Transfer Act is in force in Alaska, Arkansas, Connecticut, 


Illinois, Indiana, Louisiana, Maryland, Massachusetts, Michigan, New_ Jersey, New York, 
Ohio, Pennsylvania, Rhode Island, South Dakota, Tennessee, Virginia, Wisconsin. 
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(b) To hold liable for calls and assignments a person registered on its 
books as the owner of shares. 


§ 165. Title derived from certificate extinguishes title derived from a 
separate document.—The title of a transferee of a certificate under a power 
of attorney or assignment not written upon the certificate, and the title of any 
person claiming under such transferee, shall cease and determine if, at any 
time prior to the surrender of the certificate to the corporation issuing it, 
another person, for value in good faith, and without notice of the prior transfer, 
shall purchase and obtain delivery of such certificate with the indorsement of 
the person appearing by the certificate to be the owner thereof, or shall purchase 
and obtain delivery of such certificate and the written assignment or power of 
attorney of such person, though contained in a separate document. 


§ 166. Who may deliver a certificate—The delivery of a certificate to 
transfer title in accordance with the provisions of section one hundred and 
sixty-two is effectual, except as provided in section one hundred and sixty-eight, 
though made by one having no right of possession and having no authority from 
the owner of the certificate or from the person purporting to transfer the title. 


§ 167. Indorsement effectual in spite of fraud, duress, mistake, revocation, 
death, incapacity or lack of consideration or authority——The indorsement of a 
certificate by the person appearing by the certificate to be the owner of the 
shares represented thereby is effectual, except as provided in section one 
hundred and sixty-eight, though the indorser or transferor, 

(a) Was induced by fraud, duress or mistake to make the indorsement or 
delivery, or 

(b) Has revoked the delivery of the certificate, or the authority given 
by the indorsement or delivery of the certificate, or 

(c) Has died or become legally incapacitated after the indorsement, 
whether before or after the delivery of the certificate, or 

(d) Has received no consideration. 


§ 168. Rescission of transfer—If the indorsement or delivery of a 
certificate, 

(a) Was procured by fraud or duress, or 

(b) Was made under such mistake as to make the indorsement or delivery 
inequitable; or 

If the delivery of a certificate was made 

(c) Without authority from the owner, or 

(d) After the owner’s death or legal incapacity, the possession of the 
certificate may be reclaimed and the transfer thereof rescinded, unless: 

1. The certificate has been transferred to a purchaser for value in good 
taith without notice of any facts making the transfer wrongful, or, 

2. The injured person has elected to waive the injury, or has been guilty 
of laches in endeavoring to enforce his rights. 

Any court of appropriate jurisdiction may enforce specifically such right 
to reclaim the possession of the certificate or to rescind the transfer thereof 
and, pending litigation, may enjoin the further transfer of the certificate or 
impound it. 


§ 169. Rescission of transfer of certificate does not invalidate subsequent 
transfer by transferee in possession—Although the transfer of a certificate or 
of shares represented thereby has been rescinded or set aside, nevertheless, if 
the transferee has possession of the certificate or of a new certificate represent- 
ing part or the whole of the same shares of stock, a subsequent transfer of 
such certificate by the transferee, mediately or immediately, to a purchaser for 
value in good faith, without notice of any facts making the transfer wrongful, 
shall give such purchaser an indefeasible right to the certificate and the shares 
represented thereby. 
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§ 170. Delivery of unindorsed certificate imposes obligation to indorse-— 
The delivery of a certificate by the person appearing by the certificate to be 
the owner thereof without the indorsement requisite for the transfer of the 
certificate and the shares represented thereby, but with intent to transfer such 
certificate or shares, shall impose an obligation, in the absence of an agreement 
to the contrary, upon the person so delivering, to complete the transfer by 
making the necessary indorsement, The transfer shall take effect as of the 
pea fay the indorsement is actually made. This obligation may be specifically 
enforced. 


§ 171. Ineffectual attempt to transfer amounts to a promise to transfer.— 
An attempted transfer of title to a certificate or to the shares represented 
thereby without delivery of the certificate shall have the effect of a promise 
to transfer and the obligation, if any, imposed by such premise shall be deter- 
mined by the law governing the formation and performance of contracts. 


§ 172. Warranties on sale of certificate—A person who for value transfers 
a certificate, including one who assigns for value a claim secured by a certificate 
unless a contrary intention appears, warrants— 

(a) That the certificate is genuine, 

(b) That he has a legal right to transfer it, and 

(c) That he has no knowledge of any fact which would impair the validity 
of the certificate. 

In the case of an assignment of a claim secured by a certificate, the liability 
of the assignor upon such warranty shall not exceed the amount of the claim. 


§ 173. No warranty implied from accepting payment of a debt.—A mort- 
gagee, pledgee or other holder for security of a certificate who in good faith 
demands or receives payment of the debt for which such certificate is security, 
whether from a party to a draft drawn for such debt, or from any other person, 
chall not by so doing be deemed to represent or to warrant the genuineness of 
such certificate, or the value of the shares represented thereby. 


§ 174. No attachment or levy upon shares unless certificate surrendered 
or transfer enjoined—No attachment or levy upon shares of stock for which 
a certificate is outstanding shall be valid until such certificate be actually 
seized by the officer making the attachment or levy, or be surrendered to the 
corporation which issued it, or its transfer by the holder be enjoined. Except 
where a certificate is lost or destroyed, such corporation shall not be compelled 
to issue a new certificate for the stock until the old certificate is surrendered 
to it. 


§ 175. Creditor’s remedies to reach certificate—A creditor whose debtor 
is the owner of a certificate shall be entitled to such aid from courts of appro- 
priate jurisdiction, by injunction and otherwise, in attaching such certificate or 
in satisfying the claim by means thereof as is allowed at law or in equity, 
in regard to property which cannot readily be attached or levied upon by 
ordinary legal process. 


§ 176. There shall be no lien or restriction unless indicated on certificate. 
—There shall be no lien in favor of a corporation upon the shares represented 
by a certificate issued by such corporation and there shall be no restriction upon 
the transfer of shares so represented by virtue of any by-law of such corporation, 
or otherwise, unless the right of the corporation to such lien or the restriction is 


stated upon the certificate. 


§ 177, Alteration of certificate does not divest title to shares.—The 
alteration of a certificate, whether fraudulent or not and by whomsoever made, 
shall not deprive the owner of his title to the certificate and the shares originally 
represented thereby, and the transfer of such a certificate shall convey to the 
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transferee a good title to such certificate and to the shares originally represented 
thereby. 


§ 178. Lost or destroyed certificate—-Where a certificate has been lost 
or destroyed, a court of competent jurisdiction may order the issue of a new 
certificate therefor on service of process upon the corporation and on reasonable 
notice by publication, and in any other way which the court may direct, to all 
persons interested, and upon satisfactory proof of such loss or destruction and 
upon the giving of a bond with sufficient surety to be approved by the court 
to protect the corporation or any person injured by the issue of a new certificate 
from any liability or expense, which it or they may incur by reason of the 
original certificate remaining outstanding. The court may also in its discretion 
order the payment of the corporation’s reasonable costs and counsel fees. The 
issue of a new certificate under an order of the court as provided in this section 
shall not relieve the corporation from liability in damages to a person to whom 
the original certificate has been or shall be transferred for value without notice 
of the proceedings or of the issuance of the new certificate. 


§ 179. Rule for cases not provided for by this act—In any case not pro- 
vided for by this act, the rules of law and equity, including the law merchant, 
and in particular the rules relating to the law of principal and agent, executors, 
administrators and trustees, and to the effect of fraud, misrepresentation, duress 
or coercion, mistake, bankruptcy or other invalidating cause, shall govern. 


§ 180. Interpretation shall give effect to purpose of uniformity.—This act 
shall be so interpreted and construed as to effectuate its general purpose to 
make uniform the law of those states which enact it. 


§ 181. Definition of indorsement.—A certificate is indorsed when an assign- 
ment or a power of attorney to sell, assign or transfer the certificate or the 
shares represented thereby is written on the certificate and signed by the 
person appearing by the certificate to be the owner of the shares represented 
thereby, or when the signature of such person is written without more upon 
the back of the certificate. In any of such cases a certificate is indorsed though 
it has not been delivered. 


§ 182. Definition of person appearing to be the owner of certificate-—The 
person to whom a certificate was originally issued is the person appearing by 
the certificate to be the owner thereof, and of the shares represented thereby, 
until and unless he indorses the certificate to another specified person, and 
thereupon such other specified person is the person appearing by the certificate 
to be the owner thereof until and unless he also*indorses the certificate to another 
specified person. Subsequent special indorsements may be made with like effect. 


§ 183. Other definitions—r. In this article, unless the context or subject- 
matter otherwise requires— 


“Certificate” means a certificate of stock in a corporation organized under 
the laws of this state or of another state whose laws are consistent with this act. 


“Delivery” means voluntary transfer of possession from one person to 
another. 


“Person” includes a corporation or partnership or two or more persons 
having a joint or common interest. 


’ 


To “purchase” includes to take as mortgagee or as pledgee. 


“Purchaser” includes mortgagee and pledgee. 


“Shares” means a share or shares of stock in a corporation organized 
jee the laws of this state or of another state whose laws are consistent with 
this act. 


. 
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Estate” includes state, territory, district and insular possession of the 
United States. 


“Transfer” means transfer of legal title. 


“Title” means legal title and does not include a merely equitable or 
‘beneficial ownership or interest. 


“Value” is any consideration sufficient to support a simple contract. An 
antecedent or pre-existing obligation, whether for money or not, constitutes 
value where a certificate is taken either in satisfaction thereof or as security 
therefor. 


2. A thing is done “in good faith’ within the meaning of this act, when 
it is in fact done honestly, whether it be done negligently or not. 


§ 184. Article does not apply to existing certificates—The provisions of 
this article apply only to certificates issued after the taking effect of this 
article. 


§ 185. Inconsistent legislation repealed—All acts or parts of acts incon- 
sistent with this article are hereby repealed. (Added by L. 1913, Ch. 600.) 


CHARIER; 143 
ORGANIZATION MEETING OF STOCKHOLDERS 


The general subject of the first or organization meeting of stock- 
holders has already been discussed at length in a preceding chapter.’ 
The forms of the present chapter are supplementary thereto. 

In most states the first directors of a corporation are elected by 
the stockholders, and when a corporation is organized a stockholders’ 
meeting must of necessity precede the directors’ meeting. In some 
states, however, as in New York, Colorado, and California, the 
first directors are appointed by the charter, and in such states the 
first meeting of stockholders loses much of its importance, par- 
ticularly when the directors have power to adopt by-laws. In such 
case it may or may not precede the first meeting of directors at the 
discretion of the incorporators. 

Usually at the first meeting of stockholders, the charter is to be 
received, by-laws adopted, directors to be elected, other details of 
organization to be provided for, and, as almost invariably property 
of some kind is to be taken over or purchased by the new corpora- 
tion, the stockholders pass a resolution authorizing the directors to 
accept the proposition as submitted. 

The procedure at the first corporate meetings varies according to 
the requirements of the particular state. In the great majority of 
states the first meeting of stockholders must be held within the 
state. If all or a majority of the incorporators reside outside the 
state of incorporation—which frequently happens—the requirement 
that the first meeting of stockholders must be held within the home 
state is complied with by means of proxies. The non-resident incor- 
porators send their proxies to the attorney or other agent who repre- 
sents the company within the state in which the corporation is to be 
formed, who thereupon holds the first meeting of stockholders, 
transacts all necessary business, complies with the legal require- 
ments, prepares the proper minutes of the meeting, has them duly 
signed by the acting president and secretary of the meeting, and 


1Ch. 81, “First Meeting of Stockholders.”’ 
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turns the minutes and the company over to its “incorporators” legally 
qualified to conduct its business, Such meetings, though purely 
formal and perfunctory, are perfectly legal. 

The following minutes of a first or organization meeting of stock- 
helders are drawn in compliance with the laws of New Jersey. 
They may be easily adapted to the requirements of any other state. 


Form 127. Minutes of Stockholders’ First Meeting 


THE RADIO MANUFACTURING CORPORATION 
of New Jersey 


MINUTES OF FIRST MEETING OF STOCKHOLDERS 
Held January 5, 1927 


The first meeting of stockholders of The Radio Manufacturing Corporation 
was held in the office of George H. Madison, 845 Broad Street, Newark, New 
Jersey, pursuant to written call and waiver of notice signed by all of the 
incorporators, at 3 o’clock in the afternoon, on the sth day of January, 1927. 

There were present in person: ; 


NAMES NO. OF SHARES 
George Tl. Barstow ores. pte et. 5 
Towanda ilikente co ce eee eee eee ees 5 
EN LENT ES Din ich acto te od hk ribet Pl tcl ha 5 
Watlsor Pee N Obici ites damecre, car sh eaitie La 5 
There were present by proxy: 
NAME NAME OF PROXY NO. OF SHARES 
Frank Harris James C. McCormick 5 


being all of the incorporators of the company. 

Or motion, George H. Barstow was appointed Chairman of the meeting 
and Sargent Davis was appointed its Secretary. 

The Secretary presented and read the call and waiver of notice pursuant 
to which the meeting was held. On motion it was ordered entered in the 
minute Book following the minutes of the meeting. (See Form 128.) 

The proxy of Frank Harris was presented and was ordered filed. 

The Chairman presented a certified copy of the Certificate of Incorporation 
and stated that the original had been recorded in the office of the Clerk of Essex 
County on the 3rd day of January, 1927, and was filed in the office of the 
Secretary of State at Trenton, on the 4th day of January, 1927, and that the 
organization tax, and statutory filing and recording fees had been duly paid. 
On motion it was ordered that the said Certificate of Incorporation be entered 
on the first pages of the Book of Minutes. 

The Secretary presented a form of By-Laws prepared by counsel for the 
Company, which was read article by article, was unanimously adopted and 
ordered to be entered in the Book of Minutes immediately following the Cer- 
tificate of Incorporation. 

The Chairman announced that the next business in order was the election 
of seven directors as provided in the by-laws, and thereupon appointed Messrs. 
Harold Conrow and John Miner inspectors. Messrs. George H. Barstow, 
Howard Milliken, Sargent Davis, Wilson P. Noble, Frank Harris, Harvey 
Crawford and Ellis C. Sherman were nominated for directors to hold office 
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for the ensuing year. No other nominations being made, the said inspectors 
then proceeded to open the polls and receive ballots. All the stockholders 
present in person or by proxy having voted, the polls were declared closed and 
the inspectors presented their certificate showing that the said nominees had 
been elected directors by the unanimous vote of all present. It was ordered that 
the inspectors’ certificate be entered in the minute book following the minutes 
of the meeting. ‘ 

On motion duly made and seconded, the. following resolution was unani- 
mously adopted: 


Resotyep, That the principal office of this Company in the State of 
New Jersey shall be at No. 845 Broad Street, Newark, and the agent in 
charge upon whom process may be served, shall be George H. Madison. 


The Secretary presented a proposal from George P. Willis of Montclair, 
New Jersey, offering to assign to the Company in exchange for its entire 
common stock, the United States letters patent granted him for apparatus, 
mechanisms, and devices to be used in the manufacture and installation of radio 
receiving sets and in connection therewith, together with his agreement to 
assign to the Company any future inventions or improvements made by him 
in apparatus, mechanisms and devices of similar character. 

Said proposal was ordered received and the following resolution in regard 
thereto was moved, seconded and unanimously adopted: 


Wuereas, George P. Willis for and in consideration of the issue to 
his order of the entire common no-par yalue shares of this Company 
amounting to Two Thousand (2,000) shares of the fixed value of One 
Hundred Thousand Dollars ($100,000), has offered to sell and assign to 
this Company the United States letters patent for his inventions and im- 
provements in apparatus, mechanisms, and devices to be used in the manu- 
facture, and installation of radio receiving sets and in connection therewith, 
together with his agreement to assign to the company all future improve- 
ments and inventions in apparatus, mechanisms and devices of similar char- 
acter, all as set forth in his written proposal submitted to this meeting; and 

Wuereas, It appears to the stockholders of this Company that such 
property is necessary for the business and lawful purposes of the Company, 
and that the same is of the reasonable value of One Hundred Thousand 
Dollars ($100,000) ; 

Now, Tuererore, Be Ir Resotvep, That the Board of Directors of 
this Company be and hereby are authorized and empowered to accept the 
said proposition and to issue the said common stock of this Company in 
FETT for the said letters patent and agreement of the said George P. 

illis. 


On motion duly made and seconded, the following resolution was unani- 
mously adopted: 


Resorvep, That the Board of Directors be and hereby are authorized 
to issue the entire preferred stock of this Company, of the par value of 
One Hundred Thousand Dollars ($100,000), in such amounts and propor- 
tions as from time to time may seem desirable to the Board and be 
permitted by law, and to accept in payment therefor money, or such 
property as may in the discretion of the Board be deemed necessary or 
advantageous for the business welfare of the Company. 


There being no further business, the meeting was declared adjourned. 


GrorcE H. Barstow, 

Chairman 

SARGENT Davis, ; 
Secretary pro tem 
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In pursuance of the motions of the preceding minutes, the following forms 
are entered in the minute book: 


1. Certificate of Incorporation 
2. By-Laws 
3. Call and Waiver of Notice 
4. Report of Inspectors of Election 
SARGENT Davis, 
Secretary pro tem 


When the by-laws of a corporation, as is usually the case, pre- 
scribe the form of seal, no other adoption is necessary, the adoption 
of the by-laws automatically providing the form of seal. If the by- 
laws do not provide for the corporate seal, it must be adopted, 
usually and preferably by the board of directors. 

The form of stock certificates might be adopted by the stock- 
holders at their first meeting, but is usually, and better, left for the 
action of the board of directors. 

Important instruments received during the course of a meeting 
are frequently ordered embodied in the minutes or entered in the 
minute book immediately following the minutes. There is no legal 
objection to either arrangement. The minutes are, however, clearer 
and more closely connected when the instruments are appended 
instead of being brought into the body of the minutes. 


Form 128. Call and Waiver of Notice—Stockholders’ First 
Meeting 


THE RADIO MANUFACTURING CORPORATION 
CALL AND WAIVER OF NOTICE 
FOR 
FIRST. MEETING OF STOCKHOLDERS 


We, the undersigned, being all of the incorporators of the above-named 
corporation and all of the subscribers to its capital stock entitled to notice of 
said meeting, do hereby call the first meeting of the stockholders of said corpora- 
tion to be held in the office of George H. Madison, 845 Broad Street, Newark, 
New Jersey, at 3 P.M., on the 5th day of January, 1927, for the purpose of 
receiving the charter, adopting by-laws, electing directors, considering and 
acting upon a proposal for the issue of the capital stock of the corporation in 
exchange for property, and the transaction of all such other business as may be 
necessary or convenient in connection with the organization of said corporation ; 
and we do hereby waive all requirements as to notice or publication of the 
time, place, and purposes of this first meeting and do consent to the transaction 
thereat of any and all business pertaining to the affairs of the Company. 

Dated Newark, N. J., Gerorce H. Barstow 

January 4, 1927 Howarp MILLIKEN 
Sarcent Davis 
Witson P. Nosre 
FRANK Harris 
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This call and waiver should be signed, by every person entitled 
to be present at the meeting. The presence at the meeting of any 
person not signing the waiver would, however, be held in itself to be 
a waiver of notice and an acceptance of the call. 


Form 129. Proxy—First Meeting of Stockholders ” 


THE RADIO MANUFACTURING CORPORATION 


PROXY 
FOR 
FIRST STOCKHOLDERS’ MEETING 


Know Att MEN By THESE PRESENTS: 


That I, the undersigned, one of the incorporators and a subscriber to the 
stock of the Radio Manufacturing Corporation, do hereby constitute and appoint 
James C. McCormick, my true and lawful attorney, with full powers of 
substitution and revocation, to represent me at the first meeting of the stock- 
holders of said corporation to be held on the 5th day of January, 1927, and 
at any meeting postponed or adjourned therefrom, hereby granting my said 
attorney full power and authority to act for me at said meeting, and in my 
name, place, and stead to vote thereat upon the said stock of said corporation 
subscribed for by me, or upon which I may then be entitled to vote, in the 
election of directors and in the transaction of any and all other business per- 
taining to the affairs of the Company that may be brought before said meeting, 
all as fully as I might or could do if personally present, and I hereby ratify 
and confirm all that my said attorney, or his substitute, shall lawfully do at 
such meeting in my name, place, and stead. 


In Witness Wueneor, I have hereunto affixed my signature and seal, 
this 4th day of January, 1927. 


In presence of FRANK Harris — [L. s.] 
FLORENCE HArRIs 


In the majority of the states inspectors of election are not required 
by law. They are, however, frequently appointed in order to secure 
the proper conduct of the election. 

In New York the certificate of the inspectors of election must be 
sworn to, and oath and certificate be filed in the office of the county 


clerk. In New Jersey this is not required, nor need the inspectors 
be sworn. 


* For other forms of proxies, see Ch. 150, “Proxies.” 
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Form 130. Inspectors’ Certificate 


INSPECTORS’ CERTIFICATE 2 


We, the undersigned, Inspectors of Election, duly appointed to conduct 
the election for directors of The Radio Manufacturing Corporation at the 
meeting of the stockholders thereof, held this date at the office of the Company, 
845 Broad Street, Newark, New Jersey, do hereby certify and report that we 
did hold and conduct the said election by ballot in due form and that the votes 
cast thereat are as follows: 


VOTES 
NAMES RECEIVED 
Georee Wel Barsto Wipers ctsteny he newtorrstemresinds 25 
lowardsMabliketip 55 0,Sc noes ailerons ethiistauctersiels 2 
Sarpentr Davis, QH4. Wg, Pal de. Ak 25 
Walsomp ie. INODLOS fe cient pints malonate vere ths 25 
lena Segre eee ea A ne ee ele 25 
Elatvey Crawiond Vai ete diss wha ee. 25 
Plis (Cee S herima ike con cusaktesegh oraqeaped stay het usenet 25 
Newark, New Jersey Harotp Conrow 

January 5, 1927 Joun MINER 


3 For other forms of inspectors’ certificate, and for forms of inspectors’ oaths, see 
Forms 216-219. 


CHAPTER 144 
ORGANIZATION MEETING OF DIRECTORS? 


In the organization of a corporation, the first meeting of directors 
usually follows immediately after the first meeting of stockholders, 
its precise date or time being fixed by the call and waiver of notice 
signed by the newly elected directors. Unless notice is waived in this 
formal manner, or informally by the presence and participation of all 
the newly elected directors at the meeting, the first meeting of di- 
rectors must either be called as a special meeting in accordance with 
the requirements of the by-laws or the directors must wait until the 
time fixed by the by-laws for their first regular meeting. Occasion- 
ally the by-laws provide that the first meeting of newly elected direc- 
tors may be held without notice. 

At this first meeting of directors, officers are to be elected and 
various details connected with the commencement of the corporate 
business are to be attended to. The following minutes are of a New 
Jersey corporation. They may easily be adapted for use in other 
states. 


Form 131. Minutes of Directors’ First Meeting 


THE RADIO MANUFACTURING CORPORATION 
of New Jersey 


MINUTES OF FIRST MEETING OF DIRECTORS 
Held January 5, 1927 


The first meeting of the Board of Directors of The Radio Manufacturing 
Corporation was held pursuant to written call and waiver cf notice in the 
office of George H. Madison, 845 Broad Street, Newark, New Jersey, at 4 P.M., 
on the 5th day of January, 1927. 

There were present: 

George H. Barstow 

Howard Milliken 

Sargent Davis 

Wilson P. Noble 

Harvey Crawford 

Ellis C. Sherman 
constituting a quorum of the Board. 


1 For general discussion of the first meeting of directors, see Ch. 82, ‘First Meeting 
of Directors.” 
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Absent: 
Frank Harris 


Howard Milliken called the meeting to order and on motion, George H. 
Barstow was appointed temporary Chairman, and Sargent Davis was appointed 
temporary Secretary of the meeting. 

_ The Secretary presented the call and waiver of notice signed by all the 
Directors, pursuant to which the meeting was held. It was ordered spread upon 
the Minute Book immediately following the minutes of the meeting. 

Upon motion duly made and seconded the following officers were unani- 
mously elected to hold their respective offices for the remainder of the corporate 
year and until the election of their successors. 


eV tteHe rapt oe Selina © 6 c0 ee oie accion George H. Barstow 
MiGesetesidenteaate..colsmorenuys Saat oa ane Frank Harris 
SEGECLAL Vasari eco choo eto bas tcaaata ter Sargent Davis 

SUR CASTLE los ret cxancyessscpruce tors) karate Sateen Harvey Crawford 


It was ordered that the Secretary be sworn and subscribe a written oath 
of office, and that said oath be spread upon the Minute Book immediately follow- 
ing the minutes of the present meeting. The Secretary thereupon took said 
oath and entered upon the discharge of his duties. 

It was ordered that the Treasurer give bond as provided in the by-laws, 
in the sum of Ten Thousand Dollars ($10,000), the form and sureties of same 
to be approved by the Board of Directors. The Treasurer thereupon submitted 
a bond signed by himself as principal and by the Fidelity Surety Company of 
Maryland as surety. The bond as presented was approved and ordered to be 
filed in the custody of the Secretary of the Company. 

Upon motion duly made and seconded the following resolutions were 
unanimously adopted. 


ReEsotvep, That the officers of the Company be authorized to lease an 
office for the use of the Company at 80 Broadway, New York City, the 
rental thereof not to exceed One Hundred and Fifty Dollars ($150) per 
month, and that the meetings of the Board of Directors be from time to 
time held there or at the designated office of the Company in the State 
of New Jersey as the Board of Directors may direct. 


ReEsoLveD, That the Treasurer be and hereby is authorized and in- 
structed to open an account for the Company with the Irving National 
Bank of New York City, and to deposit therein all funds of the Company 
coming into his hands, such account to be in the name of the Company and 
funds deposited therein to be withdrawn only by check signed by the 
Treasurer and countersigned by the President. 


RESOLVED, That certificates for common and preferred stock as sub- 
mitted to the Board and identified by the signature of the President, be and 
hereby are adopted as the stock certificates of the Company, and that the 
same be spread on the pages of the Minute Book immediately following 
the minutes of the present meeting. 


REsoLveD, That the Secretary be instructed to procure Five Hundred 
(500) certificates of common stock and Five Hundred (500) certificates of 
preferred stock in form as adopted, also a corporate seal as provided in the 
by-laws, and in addition thereto such records, stock and transfer books, 
books of account, and stationery and office supplies as may seem necessary 
for the proper conduct of the Company’s operations and business. 


Resotyvep, That the Treasurer be hereby authorized and instructed to 
pay from the Company funds all expenses properly incurred in connection 
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with the incorporation of the Company, the total of such payments not to 
exceed Eight Hundred Dollars ($800). 


REsoLvep, That an assessment of One Hundred Per Cent (100%) be 
levied upon the shares of stock subscribed for by the incorporators as shown 
by the certificate of incorporation. 


Resotvep, That the Secretary prepare the certificate of election of 
directors and officers required by the New Jersey statutes, and that the 
proper officers of the Company execute and file the same in the office of 
the Secretary of State of New Jersey within thirty days from date, and 
that a copy thereof be spread upon the Minute Book immediately following 
the minutes of the present meeting. 


The President stated that he had received offers from various members 
of the Board to purchase preferred stock of the Company at its par value of 
$50 a share to the total amount of $10,000. Thereupon by motion duly made 
and seconded, the following motion was unanimously adopted: 


ReEsotveD, That the Treasurer by hereby authorized and instructed 
to sell Two Hundred (200) Shares of the Company's preferred stock for 
cash at its par value of Fifty Dollars ($50) a Share, giving temporary 
receipts therefor, and that the proper officers of the Company be authorized 
to issue duly executed certificates of stock to the holders of said receipts 
for the number of shares called for by said receipts, so soon as permanent 
certificates can be properly prepared and issued. 


The President then brought to the attention of the meeting (1) the written 
proposal of George P. Willis of Montclair, New Jersey, to transfer and assign 
to the Company the United States letters patent granted him for apparatus, 
mechanisms and devices to be used in the manufacture and installation of radio 
receiving sets and in connection therewith, together with an agreement to 
assign all future inventions and improvements in radio mechanisms and devices, 
in exchange and full payment for the entire common, no-par value stock of the 
Company, consisting of 2,000 shares of no-par value stock, of the fixed value 
of $100,000; and (2) the resolution of the stockholders of the Company approv- 
ing said proposal and instructing the Board of Directors to accept the same. 

Mr. Willis’ proposal was ordered received and spread upon the Minute 
Book immediately following the minutes of the meeting, and on motion duly 
ang Ans seconded the following resolution relating thereto was unanimously 
adopted : 


Wuereas, The patents and agreement offered by George P. Willis in 
exchange for the entire common stock of this Company is adjudged by this 
Board to be of the reasonable value of One Hundred Thousand Dollars 
($100,000) and to be necessary for the use and lawful purposes of this 
Company : 

Now, THererore, Br It Resotvep, That the said proposed assignment 
of Letters Patent and the agreement for the assignment of future rights 
and patents in exchange for the entire common stock of this Company, as 
set forth in the said proposition of George P. Willis and spread upon the 
Minute Book of this Company, is hereby accepted and the proper officers 
of the Company are hereby authorized and instructed to receive the duly 
executed assignments and agreements of said George P. Willis in form 
approved by counsel for the Company, and to issue in exchange therefor 
the entire common stock of the Company consisting of Two Thousand 
(2,000) Shares of no-par value stock of the duly fixed value of Fifty 
Dollars ($50) per share, to such person or persons as may be designated 
by the written orders of the said George P. Willis, and to do all other 
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things necessary and convenient to consummate the said exchange and issue 
of stock for property. 


There being no further business, the meeting was adjourned. 


Grorce H. Barstow, 
President 

SARGENT Davis, 
Secretary 


In pursuance of the motions of the preceding minutes, the following forms 
are hereunto appended: 


. Call and Waiver of Notice 
. Secretary’s Oath of Office 
. Report to Secretary of State 
. Forms of Stock Certificates—Common and Preferred 
. Written Proposal of George P. Willis to Exchange Patents for the 
Common Stock of the Company. 
Sarcent Davis, 
Secretary 


Ob ON H 


The forms required by these minutes follow in part. The form 
for treasurer’s bond may be obtained from any surety company. The 
report to the Secretary of State is omitted as being purely local. The 
necessary blanks may be obtained by application to the Secretary of 
State at Trenton, New Jersey. 


Form 132. Call and Waiver—First Meeting of Directors 


THE RADIO MANUFACTURING CORPORATION 


CALL AND WAIVER OF NOTICE 
FOR 
FIRST MEETING OF DIRECTORS 


We, the undersigned, being all of the Directors of The Radio Manufacturing 
Corporation, do hereby call the first meeting of the Directors of said Company 
to be held in the office of George H. Madison, No. 845 Broad Street, Newark, 
New Jersey, at 4 P.M., on the 5th day of January, 1927, for the purpose of 
electing officers, acting upon a proposal to assign property to the Company in 
exchange for stock, and for doing all such other things as may be necessary or 
desirable in connection with the organization of the Company or the promotion 
of its business, and we hereby waive all statutory or by-law requirements as 
to notice of time, place, and objects of said meeting and consent to the transaction 
thereat of any and all business pertaining to the affairs of the Company. 


Newark, New Jersey, 


- January 5, 1927 - 
FRANK Harris 


Georce H. Barstow 
Howarp MILLIKEN 
Sarcent Davis 
Witson P. Nose 
Harvey CRAWFORD 
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Frequently when directors’ meetings are to be assembled by call 
and waiver, the signatures of all the directors are not secured at the 
time but are secured subsequently—and sometimes long after the 
date of the meeting. It is worthy of note that it has been held that 
a director’s signature to a waiver after the meeting “looking to ratifi- 
cation of what was done is without force to validate the action 
taken.”’ ? 

The New Jersey statutes require that the secretary be sworn. 


Form 133. Secretary’s Oath of Office 


SECRETARY’S OATH 
STATE OF NEw as : 
CouNTY OF ESSEX a 


Sargent Davis, the Secretary of The Radio Manufacturing Corporation, 
being by me duly sworn, upon his oath, does promise and swear that he wiil 
faithfully and impartially discharge the duties of Secretary of said Company 
to the best of his skill and ability. 

SarGENT Davis 
Subscribed and sworn to before me 
this 5th day of January, 1927. 


Form 134. Proposal to Exchange Property for Stock 


PROPOSAL TO EXCHANGE PROPERTY FOR STOCK 
To Tue Barstow Motor Corporation, 
845 Broad Street, 
Newark, New Jersey 


GENTLEMEN : 


I hereby offer in exchange and full payment for the no-par value Common 
Stock of your Company, amounting to Two Thousand (2,000) Shares of the 
fixed value of Fifty Dollars ($50) a share, United States Letters Patents 
Numbers 950,762 and 950,763 issued to me for improvements in radio mechanisms 
and devices, said patents to be assigned to your Company and my agreement 
to be given to assign without further consideration all other inventions and 
improvements in radio mechanisms and related mechanisms and devices which 
I may at any time hereafter make, own or control. 

If this proposition is accepted, the said Two Thousand (2,000) Shares of 
Stock are to be issued to my order, full-paid and non-assessable, against the 
delivery to your Company of due assignments of said Letters Patent and of 
my duly executed agreement for the assignment of any future inventions and 
improvements in radio mechanisms or related devices that I may make, own 
or control. ’ 

Yours very truly, 


i GerorceE P. Wits 
New York City, January 5, 1927. 


*See Ch. 25, “Meetings of Directors.” 
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This proposal provides for the issue of the entire common stock 
in exchange for the property mentioned. The incorporators have 
already subscribed for a portion of this common stock of the com- 
pany. On the face of it, therefore, the proposal calls for the issue 
of stock already under contract to the incorporators and this must be 
adjusted in some way before the proposal is accepted. The matter 
may be arranged in either one of two ways: by agreement with the 
party making the proposal, that his payment—as far as the incor- 
porators’ subscriptions are concerned—may be regarded as paid on 
their account, the stock being issued to them; or the incorporators 
may assign their subscriptions to the party making the proposal. 

If this latter plan is the one adopted, the following form will 


apply : 
Form 135. Assignment of Subscriptions 
ASSIGNMENT OF SUBSCRIPTIONS 


We, the undersigned, all the subscribers to the Common Stock of the Radio 
Manufacturing Corporation, for and in consideration of the sum of One Dollar 
to each of us in hand paid, and of other good and valuable considerations, the 
receipt of which is hereby acknowledged, do hereby respectively sell, assign, 
and make over to George P. Willis all our subscription rights to the Stock of 
said Company : 

It is understood, however, that this assignment is conditioned upon the 
acceptance by said Company of the proposal of this date of said George P. 
Willis to purchase the entire Common Stock of said Company, and is to go 
into effect only upon due tender by him and acceptance by the Company of 
payment for said Common Stock in accordance with the terms of the said 
proposal. 

Witness our hands and seals this fifth day of January, 1927. 
GeorcE H. Barstow 
Howarp MILLIKEN 
SARGENT Davis 
Witson P. Nose 
Frank Harris 


The directors’ minutes on a preceding page give a form of 
resolution for designating the corporate depositary. This form is 
simple but sufficient for all practical purposes. In many cases, how- 
ever, the banks have their own forms of designating resolution which 
they prefer and in some cases insist upon. The forms are for the 
most part unobjectionable, but occasionally will be found to confer 
excessive powers upon the officers of the corporation. If this is not 
desired, any such resolution may be so modified as to eliminate the 
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undesirable features while still preserving the general form preferred 
by the bank. 

The banks usually require the resolution designating the corporate 
depositary to be certified. Such certification is best made by the 
secretary of the company and may be as shown in Forms 253 and 254. 

Under some circumstances it is impossible to secure the signatures 
of all the directors to a call and waiver of notice of the first meeting 
without considerable delay. In such case, if by-laws have been 
adopted by the stockholders these sometimes provide for a first meet- 
ing of the directors after their election without notice when a major- 
ity of the directors-elect can be assembled. If this is not the case 
and the first regular meeting of directors under the by-laws is near at 
hand, the business of the first meeting may be postponed until this 
regular meeting. Usually, however, a more immediate meeting is 
necessary, and in such case it must be assembled by means of the call 
required for a special meeting. 

In the absence of any conflicting provisions in the by-laws, such 
call signed by a majority of the board of directors will be effective. 
The following form may be used. 


Form 136. Call for First Directors’ Meeting 


CALL FOR FIRST MEETING OF DIRECTORS ~ 
OF THE 
MIDVALE COAL COMPANY 


We, the undersigned, Directors of the Midvale Coal Company, hereby call 
the first meeting of the Directors of said Company to be held in the office of 
John H. Welch, 229 Broadway, New York City, New York, at 3 p.m. on the 
3rd day of January, 1927, for the purpose of electing officers, acting upon a 
proposal to assign property to the Company in exchange for stock, and doing 
all such other things as may be necessary or desirable in connection with the 
organization of the Company and the promotion of its business. 

New York City, 

December 30, 1926. 
Tuomas L, SHERMAN 
DaniEL T. Brown 
Joun H. WeEtcH 


Under ordinary conditions the period between the sending of 
notice and the time of meeting must be sufficient to allow every mem- 
ber of the board to receive the notice and be present at the meeting. 
Any by-law provisions as to the number of days to elapse between 
the notice of the special meeting and the special meeting held 
pursuant thereto, should be observed. 


CHAPTER 145 
OPTION AGREEMENTS 


When a corporation is to be formed for the purpose of purchasing 
or taking over certain properties, option contracts are usually em- 
ployed to hold these properties until the corporation can be organized 
and act for itself. Such contracts, even though made by trustees for 
the corporation, are not binding upon the corporation until accepted 
or ratified by its formal action. In drawing such contracts, there- 
fore, care should be taken that the parties acting for the corporation 
are not individually bound or involved by the contract terms unless 
this is intended. 


Form 137. Option on Capital Stock 


OPTION AGREEMENT 


An Agreement made and entered into this 14th day of May, 1927, by and 
between John H. Wyckoff of Philadelphia, Pennsylvania, party of the first 
part, and George Andrew Dennison of New York City, party of the second 

art : 

5 Wuereas, The said John H. Wyckoff owns or controls the capital stock 
of the Wyckoff Publishing Company, a corporation duly organized under the 
laws of Delaware and carrying on its business in the City of Philadelphia, said 
business being the publication of “The Household,” a monthly magazine owned 
by the said Wyckoff Publishing Company; and 

Wuereas, The said George Andrew Dennison owns or controls a monthly 
magazine known as “Home Topics” and desires to purchase and combine there- 
with “The Household,” and to form a corporation to own and publish the maga- 
zines so combined ; ; 

Now, THEREFORE, In consideration of the sum_of Two Hundred and Fifty 
Dollars ($250) paid the said Wyckoff by the said Dennison, the receipt whereof 
is hereby acknowledged, the said Wyckoff for himself and his associates agrees 
to sell to said party of the second part or his assigns, at any time on or before 
the 1st day of July, 1927, all and singular the entire right, title, and interest 
in and to the said monthly magazine, including subscription lists,. advertising 
contracts, good-will, and all things incident to or pertaining to said magazine 
and its publication; or at the option of said party of the second part, the entire 
capital stock of the aforementioned Wyckoff Publishing Company, consisting 
of Four Hundred (400) Shares of Common Stock of the par value of Forty 
Thousand Dollars ($40,000) ; the consideration for the transfer and assignment 
of said magazine, or said capital stock, to be Twenty Thousand Dollars ($20,- 
000) in cash and one-fourth of the capitalization of the corporation formed 
to take over said publication. 

This option shall expire and be of no further force or effect after the Ist 
day of July, 1927, unless on or before that date said Dennison or his assigns 
shall deposit with the Guaranty Trust Company of 140 Broadway, New York 
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City, said sum of Twenty Thousand Dollars ($20,000) in cash, together with 
certificates issued in the name of John H. Wyckoff, for one-fourth ot the entire 
capital stock of said new corporation, said cash and stock to be held in escrow 
by the said Guaranty Trust Company and to be released and delivered to the 
said Wyckoff upon the delivery to said Trust Company of a duly executed 
and valid assignment of said magazine to said new corporation, or otherwise 
of the entire duly assigned stock of the Wyckoff Publishing Company, as may 
be required by the written demand of the said Dennison or his assigns, as 
hereinafter set forth. 

So soon as said cash and stock of the said new company are deposited 
in escrow as aforeprovided with the Guaranty Trust Company, said Dennison 
or his assigns shall give said Wyckoff written notice thereof and shall specify 
therein whether said Dennison desires the assignment of said magazine, or the 
stock of the said Wyckoff Publishing Company in exchange for the said 
escrowed cash and stock, and said Dennison shall at the same time file a signed 
copy of said notice with the Guaranty Trust Company. 

It is understood and agreed that should the sale contemplated by this present 
agreement fail, neither party hereto shall be liable in any way under or by 
reason of this present agreement, and that should this option be assigned to 
any other person or to any corporation, the said Dennison shall be free from 
all liability thereunder. 


In Witness Wuenreor, the said John H. Wyckoff and the said George 
Andrew Dennison have hereunto affixed their respective signatures 
and seals the day and year first above written. 

Joun H. Wyckorr [ras.] 
GreorcE ANDREW DENNIsoN [L. s.] 
Attest signatures: 
Mary M. WEstcotTtT 
Wits BENNETT 


In this option no provision is made for any change during the 
option period in the value of the property involved. In the option 
which follows, such changes are guarded against by means of the 
provision that the price is to be the appraised value at the time of 
purchase plus a definite amount for good-will. 

In drawing up an option, care should be taken always to express 
the fact, if such is the case, that the price paid for the option is to 
be part of the total consideration if the transaction is: consummated: 
There should be no ambiguity in regard to this feature. 


Form 138. Option on Business and Property 


OPTION AGREEMENT 

An Agreement entered into this 25th day of June, 1927, by and between 
the Oswego Hub and Spoke Company, a corporation duly organized under the 
laws of the State of New York, party of the first part, and Willis P. Emerson 
of New York City, party of the second part. 

For and in consideration of the sum of One Dollar paid said party of the 
first part by the party of the second part, receipt whereof is hereby acknowl- 
edged, and for other good and valuable considerations, said party of the first 
part does hereby agree to sell to said party of the second part, as a going con- 
cern, its entire business, factories, and plant for the manufacture and sale of 
hubs and spokes, owned and operated by said party of the first part in the City 
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and County of Oswego, State of New York, including therewith all machinery, 
tools, and other property and appurtenances thereunto belonging, together with 
all raw materials and manufactured products on hand, and all contracts relating 
to the purchase or sale of such materials and products; also the good-will of 
said business and all trade-marks, brands, patent rights, licenses, and shop 
rights used therein and controlled by said party of the first part; excepting only 
moneys and bills and accounts receivable on hand at the time of sale; all of 
said property to be delivered free and clear from all liens, charges, encum- 
brances, taxes, and assessments, save and except for a certain mortgage upon the 
real property of the party of the first part, amounting to Thirty Thousand 
Dollars ($30,000) and now on record in the office of the County Clerk of 
Oswego County. 

The price to be paid for said property shall be an amount Twenty Thousand 
Dollars ($20,000) in excess of the actual appraised value, at the time of 
purchase, of said real and personal property, exclusive of good-will, as above 
set forth, and such amount shall be paid in cash at the time of transfer, the 
aforementioned mortgage being assumed by the purchaser and accounted as 
a cash payment to the amount of said sum of Thirty Thousand Dollars ($30,000) 
and accrued interest thereon due at the time. 

This option shall expire and be of no further effect on and after the 31st 
day of July, 1927, unless prior thereto said party of the second part, or his 
assigns shall, in writing, notify said party of the first part of his or their 
intention to exercise the same, and shall at that time deposit in the Oswego 
National Bank, Ten Thousand Dollars ($10,000) in cash as a guaranty of 
good faith and to apply upon the purchase of said property, and in such event 
the party of the first part shall within sixty days of such notice and deposit, 
transfer and convey said business and property by such deeds, conveyances, and 
assignments and other instruments as may be necessary to vest the full right, 
title, and interest in said business and property in said party of the second 
part or his assigns. 

It is further understood and agreed that said party of the second part 
assumes no responsibility to purchase said property unless he or his assigns 
shall elect so to do by written notice and deposit in bank as aforeprovided, and 
that in case of assignment of this present instrument by said’ party of the second 
part, all its provisions shall inure to the benefit of, and run in favor of, and 
be binding upon his assignee or assignees in every respect as theretofore upon 
said party of the second part, and in case of such assignment the said party 
of the second part shall be free from all liability hereunder. 

In case of any disagreement as to the terms of this option or as to any 
matters connected with the exercise thereof, each party hereunto shall appoint 
an arbitrator and the two so appointed shall appoint a third, and the three 
arbitrators so selected shall be empowered to decide finally all matters of 
disagreement. 

In Witness Wuereor, The Oswego Hub and Spoke Company, party of 
the first part, has caused its corporate name to be hereunto signed 
by its President and its duly attested seal to be hereunto affixed by 
its Secretary, and the party of the second part has affixed his 
signature and seal, all on the day and year first above written. 

Osweco Hus anp SpoKE COMPANY, 
CORPORATE By James O’REILLY, 
{ SEAL } , President 
Wiis P. Emerson [L. S.] 
Attest seal : 
Harris N. SEELEY, 
Secretary 
Witness signature of W. P. Emerson: 
Mary N. Bates 
CLARENCE WyMoND 
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The following is a simple form of option on real estate. As realty 
is involved, it requires acknowledgment to be legally effective. 


Form 139. Option on Real Estate 


OPTION AGREEMENT 


This Agreement made this 18th day of June, 1927, for the sale of Real 
Estate, by and between Marcus M. McComb, party of the first part, and Mel- 
ville H. Winthrop, party of the second part, witnesseth as follows: 

1. That said party of the first part in consideration of Five Hundred 
Dollars ($500) to him in hand paid, does hereby agree to grant and convey 
to the party of the second part, his heirs, administrators, and assigns, all that 
certain lot of land together with the buildings, structures, and improvements 
thereon, situated, bounded, and described as follows: 


(Full description) 


2. That said party of the first part hereby agrees to receive and accept in 
full payment for the said property, the sum of Twenty-Five Thousand Dollars 
($25,000), payable Ten Thousand Dollars ($10,000) cash on delivery of deed, 
and the remainder in three equal payments at one, two, and three years 
respectively, said deferred payments to be secured by mortgage on the said 
property and to bear interest at the rate of Six Per Cent (6%) per annum. 

3. That said premises are to be conveyed subject to the following 
encumbrances, 


(Description of encumbrances) 


4. That said party of the first part agrees to convey said property free 
from all liens and encumbrances, save as above specified, by such proper 
warranty deed containing full covenants duly executed and acknowledged, as 
shall convey and assure to the grantee the absolute fee of said premises. 

Provided, However, That unless said party of the second part or his 
assigns tenders the said amount of Ten Thousand Dollars ($10,000) and duly 
executed mortgage for the remainder of such purchase price on or before 
December, 1927, this agreement shall terminate and be of no force or effect 
and the party of the second part shall forfeit the amount already paid on this 
Option Contract, but no further liability of any kind shall be incurred by either 
of the parties hereunto. 

Witness the hands and seals of the said parties. 


Marcus M. McComs [Seese} 
MetvittE H. Winturop [L. s.] 
In the presence of 
SAMUEL M. Boswick 
ELten M. Jupson 


(Notarial acknowledgment according to the law of the state in which the 
contract is executed.) 


A very simple option agreement for the sale of stock is as 
follows : 
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Form 140. Option Agreement for Sale of Stock 


OPTION AGREEMENT 


_ For and in consideration of One Dollar ($1) to me in hand paid, and 
of other good and valuable considerations, the receipt of which is hereby 
acknowledged, I do hereby undertake and agree to sell and deliver to John 
H. Collins of 258 Broadway, New York, One Hundred (100) shares of the 
no-par value stock of the Continental Machine Company of Camden, New 
Jersey, for the sum of Five Thousand Dollars ($5,000), said amount to be 
paid me in cash on or before July 1, 1927, by the said John H. Collins, against 
delivery to him of the duly assigned certificates for said stock, and if said 
payment is not made on or before the said date, it is understood and agreed 
iat this present option agreement shall be void and of no further force or 
eitect. 


Witness my hand and seal in the City of New York, this 15th day of 
January, 1927. 


Witnessed by 
JoHN L. PENDERGRAST Trwin J. Eastman [L. s.] 


In the absence of any prohibiting provisions or conditions, an 
option contract is assignable as is any other form of contract. A 
simple option assignment is as follows: 


Form 141. Assignment of Option 


ASSIGNMENT OF OPTION 


WHEREAS, The undersigned holds and is the lawful owner of a certain 
Option Contract, executed by the George F. Harper Company of Philadelphia, 
Pennsylvania, the undertaking of which is the sale of the wholesale hardware 
business now belonging to and conducted by the said George F. Harper Com- 
pany, at No. 1725 Chestnut Street, in the City of Philadelphia, said business 
being more particularly specified and described in the said Option Contract 
hereunto attached and made part of this assignment: 


Now, THEREFORE, I, Theodore Harper, in consideration of the sum of One 
Dollar, the receipt whereof is hereby acknowledged, and for other valuable and 
sufficient considerations, do by these presents grant, bargain, sell, transfer and 
assign unto the Allis-White Hardware Company, a corporation duly organized 
under the laws of the State of New York, all and singular, my entire right, 
title, and interest in and to the said Option Contract, to have and hold the 
same to the proper use and benefit of the said corporation. 

Witness my hand and seal this 16th day of June, 1927. 


THEODORE Harper [L. s.] 


Attest : 
Irvin M. Rocers 


wy ee 


CHAPTER 146 


VOTING TRUST AGREEMENTS 


Voting trusts are frequently formed at the time a corporation 
is organized, and less commonly thereafter to secure certain speci- 
fied stock action! A very simple form of voting trust agreement 
suitable for a comparatively small corporation is as follows: 


Form 142. Voting Trust Agreement—Simple Form 


VOTING TRUST AGREEMENT 


Glen Harbor Improvement Company 
Yonkers, New York 
and 
Emmett M. Brown, William Swift and Andrew McBride 
Voting Trustees 

We, the undersigned, stockholders of the Glen Harbor Improvement Com- 
pany, a corporation duly organized under the laws of the State of New York, 
and having its principal offce.in the City of Yonkers, in the State of New 
York, for the purpose of securing continuity of management and policy of 
the said corporation, have transferred and delivered to Emmett M. Brown, 
William Swift, and Andrew McBride, all of the said City of Yonkers, as 
Voting Trustees hereunder, the shares of stock held by each of us in said 
corporation, and we, the said stockholders and the said voting trustees, do 
hereby, in consideration of the premises and of the mutual undertakings herein- 
after set forth, agree with each other that said Trustees shall hold and vote 
the said stock for the period of five years from the date hereof, for the purposes 
stated and under the following terms and conditions : 


1. All stockholders of the said Company may join in the voting trust hereby 
created, by signing this present agreement and transferring the shares of stock 
held by them in said Company to the said Trustees, under the conditions and 
for the purposes of this present agreement. 

2, Each stockholder in said Company joining this voting trust as afore- 
provided shall become a party thereto from the date on which stock owned by 
such stockholder in said Company shall be transferred and delivered to said 
Trustees for the purposes of this agreement. 

3. The said Trustees shall surrender to the proper officer of the said Glen 
Harbor Improvement Company, for cancellation, the certificates for all shares 
of stock transferred to said Trustees, and shall, in place thereof, have certificates 
of said Company issued to themselves as Trustees, and on the face of each 
said Trustee’s certificate shall be stated the fact that such certificate has been 
issued pursuant to this agreement. 


1 For general discussion of voting trusts, see Ch. 76, “Voting Trusts.” 
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4. The said Trustees shall collect and receive all dividends and profits 
accruing to said stock and shall pay over the same to the respective equitable 
owners thereof. 


5. The said Trustees shall issue to each stockholder becoming a party 
hereto one or more transferable Trustees’ certificates for the number of shares 
of stock placed by each of said stockholders respectively in this Voting Trust, 
and when such Trustees’ certificates are duly transferred to other parties, said 
Trustees shall record such transfer upon their books and shall recognize such 
other parties as the lawful assigns and successors of the original parties 
hereto, entitled to all of their rights in the premises. 

6. The stock held under this agreement shall, except as hereinafter specially 
provided, be voted at any meeting of the stockholders of said Company by such 
of the said Trustees as may be present thereat, and said stock shall be so 
voted as may in the judgment of a majority of the said Trustees present at any 
such meeting be for the best interest of the stockholders subscribing to this 
agreement. 

7. In all elections of Directors the said stock shall be voted for the re- 
election of the present members of the Board of Directors of said Company, or, 
in the event of death, disability, or refusal to serve of any such members, the 
said stock shall be voted for such other person or persons as, in the judgment 
of said Trustees, shall be most suitable for such office. : 

8. This agreement shall terminate five years from the date hereof, and 
upon such termination the said Trustees shall, as the outstanding Trustees’ 
certificates are surrendered to them, duly indorsed, give over to the said 
Company the certificates of stock held by said Trustees, in pursuance of this 
agreement, properly indorsed, and shall direct the officers of said Company to 
deliver to the respective owners of the said surrendered Trustees’ certificates, 
certificates for such numbers of shares of stock as may be necessary to satisfy 
the requirements of the said surrendered Trustees’ certificates. 

9. In the event of the death, disability, resignation, or refusal to act of 
any of the Trustees herein named, the remaining Trustees or Trustee, shall 
have power to suitably fill such vacancy or vacancies, and the person or persons 
so appointed shall be empowered and authorized to act hereunder in all respects 
as if originally named herein. 

10. A duplicate of this agreement shall be filed in the principal office of 
the said Company in Yonkers and shall there be kept for the inspection of any 
stockholder of the Company, daily, during business hours. 


In Testimony Wuenreor, the parties to this agreement have hereunto 
affixed their hands and seals in the said City of Yonkers this 27th 
day of February, 1927. 


SHARES 
ASSIGNED TO 
VOTING TRUSTEES STOCKHOLDERS TRUSTEES 
WiLtiAM SwIFT [u. s.] James Hatsey fey sal 50 
Emmett M. Brown [t. s.] Ernest JuRGENS [L. s.] 125 
ANDREW McBripE [rave Harotp M. Gitsey [L. s.] 75 
Wiis M. Ames [L. s.] 75 


The following voting trust agreement is that of the United States 
Hoffman Machinery Corporation and is suitable for corporations of 
large size. . The voting trust certificate called for by the present 
agreement is not shown in its place in the text but will be found as 


Form 118. 
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Form 143. Voting Trust Agreement—Formal 


VOTING TRUST AGREEMENT 
BETWEEN 


OWNERS OF STOCK OF UNITED STATES HOFFMAN 
MACHINERY CORPORATION 
AND 
B. A. BRENNAN, JOHN F. B. MITCHELL and 
CHARLES H. HAMPTON 
Voting Trustees. 


Dated, January 1, 1922 


Votinc Trust AGREEMENT dated this first day of January, 1922, between 
SUCH OWNERS OF STOCK, PREFERRED OR ComMoN, of UniTep States HorrmMaNn 
MacHINERY CorpPorATION, a Delaware corporation, as may become parties to 
this Voting Trust Agreement in the manner hereinafter provided (hereinafter 
sometimes called the Stockholders), parties of the first part, and B. A. Bren- 
NAN, JOHN F. B. MitcHett, and CHartes H. Hampton (hereinafter sometimes 
called the Voting Trustees), parties of the second part: 


Wuereas United States Hoffman Machinery Corporation (hereinafter 
called the Corporation) is a corporation existing under the laws of the State of 
Delaware, with an authorized capital stock divided into 112,500 shares, of which 
12,500 shares are Ten Per Cent Cumulative Preferred Stock, of the par value 
of $100 each and 100,000.shares are Common Stock without nominal or par 
value; and 


Wuereas all said stock has been issued and is outstanding; and 


WuerEAs to secure continuity of management and policy of the Corpora- 
tion the holders of all its Common Stock desire to deposit such stock with the 
Voting Trustees hereunder : 


Now, THEREFORE, THIS AGREEMENT WITNESSETH, that in consideration of 
the mutual covenants herein contained, and of one dollar by each of the parties 
hereto to the others in hand paid, the parties hereto have agreed to and with 
each other as follows: 


First. Each Stockholder subscribing this Voting Trust Agreement hereby 
agrees to transfer to the Voting Trustees such Common Stock of the Cor- 
poration as may from time to time during the term of this Voting Trust Agree- 
ment he held by him or be registered in his name on the books of the 
Corporation, and to deliver to the Voting Trustees the certificates for said 
stock duly endorsed in blank or accompanied by proper instruments of assign- 
ment and transfer thereof in blank duly executed and in either case properly 
stamped for transfer as required by any State or Federal law applicable thereto, 
and also to accept in respect thereof a Voting Trust Certificate or Voting 
Trust Certificates issued under this Voting Trust Agreement. The shares of 
such. Common Stock, transferred to the Voting Trustees as aforesaid, together 
with such other shares of stock of the Corporation of any class as may here- 
after from time: to time be transferred to the Voting Trustees under the terms 
of this Voting Trust Agreement shall be held by the Voting Trustees and 
disposed of by them as provided in this Voting Trust Agreement. 

Any owner of stock of the Corporation, Preferred or Common, now or 
hereafter issued, may at any time become a party to this Voting Trust Agree- 
ment by signing the same and by such delivery of certificates of stock. The 
Voting Trustees may at any time in their discretion permit any owner of stock 
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of the Corporation to become a party to this Voting Trust Agreement without 
signing it, by the delivery of certificates of stock in the manner aforesaid and 
by the acceptance in respect thereof of a Voting Trust Certificate or Voting 
Trust Certificates issued under this Voting Trust Agreement, and such owner 
upon his acceptance of such Voting Trust Certificates shall become a party 
to and be bound by the provisions of this Voting Trust Agreement. If stock of 
the Corporation be issued in the first instance directly to the Voting Trustees 
the persons to whom the Voting Trustees shall issue their Voting Trust 
Certificates representing said shares of stock as provided in Article Second 
hereof, shall become parties to this Voting Trust Agreement and be bound 
by the provisions hereof as if such owners of stock of the Corporation had 
become parties to this Voting Trust Agreement in the other manners above 
provided. 


Seconp. The Voting Trustees hereby agree with the stockholders, who 
may be or become parties to this Voting Trust Agreement, that from time to 
time upon request they will cause to be issued to such stockholders, or upon 
their order, in respect of all Common Stock so transferred to the Voting 
Trustees and so by, them received from the stockholders, certificates in sub- 
Santas with appropriate insertions, omissions and variations, the following 
orm: 


(For Voting Trust Certificate see Form 118) 


The Voting Trustees also agree that, in case the holders of any of the 
Preferred Stock of the Corporation shall become parties to this Voting Trust 
Agreement in the manner aforesaid, the Voting Trustees will from time to 
time upon request, cause to be issued in respect of such Preferred Stock trans- 
ferred to and received by them, Voting Trust Certificates for Preferred Stock 
which in form shall be substantially the same as the foregoing form of Voting 
Trust . Certificate for Common Stock, with such appropriate changes and 
modifications therein, if any, as shall be necessary by reason of the provisions 
of the Certificate of Incorporation and the By-Laws of the Corporation in 
respect of its Preferred Stock or otherwise necessary. 

The Voting Trustees may cause to be issued hereunder temporary printed 
Voting Trust Certificates in the form aforesaid and may cause the same to 
be exchanged for definitive Voting Trust Certificates in substantially said 
form, 

The voting Trustees at any time in office may adopt and issue Voting 
Trust Certificates in the form aforesaid, bearing the names of any of their 
predecessors, provided that each such Voting Trust Certificate so adopted 
and issued shall be signed by the Agent of the Voting Trustees who are then 


in office. 


Turrp. The Voting Trustees shall at all times until January 1, 1927, or 
the earlier termination of this Agreement, maintain an office or agency in the 
Borough of Manhattan in the City of New York in charge of their Agent, 
where stock of the Corporation may be deposited and where the Voting Trust 
Certificates issued under this Voting Trust Agreement shall be directly trans- 
ferable, and also a registry office in the Borough of Manhattan in the City 
of New York, other than said office or agency, in charge of a Registrar, where 
the Voting Trust Certificates issued under this Voting Trust Agreement shall 
be registered. The Voting Trustees shall have full power, from time to time, 
to appoint such Agent and such Registrar, each of which shall be a National 
Bank or Trust Company doing business in the Borough of Manhattan in the 
City of New York. For the time being The Hanover National Bank of the 
City of New York is appointed Agent of the Voting Trustees for the execution 
and transfer of said Voting Trust Certificates and Metropolitan Trust Company 
of the City of New York is appointed Registrar_thereof. 

Voting Trust Certificates issued under this Voting Trust Agreement shall 
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not be valid unless signed by the Agent of the Voting Trustees and registered 
by the Registrar and shall be transferable only on the books of the Voting 
Trustees at their said office or agency by the holder of record thereof, either 
in person or by attorney duly authorized, according to rules established for 
that purpose by the Voting Trustees and upon surrender thereof; and, until 
so transferred, the Voting Trustees may treat the holder of record as owner 
thereof for all purposes whatsoever, but the Voting Trustees shall not be 
required to deliver any stock certificates hereunder without the surrender of 
said Voting Trust Certificates. Such transfer books may be closed by the 
Voting Trustees at any time prior to the holding of meetings or the payment 
of dividends, or for any other purpose. ‘ 

The holder of record of any Voting Trust Certificate issued under this 
Voting Trust Agreement shall immediately notify the Agent of the Voting 
Trustees of any loss, destruction or mutilation of the Voting Trust Certificate 
held by him, and the Voting Trustees may, in their discretion, cause a new 
Voting Trust Certificate to be issued to such holder, upon the surrender of the 
mutilated Voting Trust Certificate, or upon proof satisfactory to the Voting 
Trustees, of the loss or destruction of the Voting Trust Certificate, as the case 
may be, and upon such holder giving such bonds or other instruments of 
indemnity in favor of the Voting Trustees and such other parties as they may 
designate, and with such sureties and containing such terms and provisions as 
may be required by the Voting Trustees. 


FourtH. The Voting Trustees shall cause all certificates representing 
stock of the Corporation which may at any time be deposited with them under 
the terms of this Voting Trust Agreement to be transferred of record on 
the books of the Corporation, into their names as Voting Trustees, and shall 
have power, during the term of this Voting Trust Agreement, to cause to 
be made any further transfers of said shares of stock of the Corporation which 
may, in their discretion, at any time seem necessary or advisable. Any instru- 
ment of transfer in respect of shares of stock of the Corporation held here- 
under shall be sufficient if signed by any two of the Voting Trustees. 


FirtH. On January 1, 1927, or whenever earlier the Voting Trustees shall 
decide, in their uncontrolled discretion, to make such delivery, the Voting 
Trustees in exchange for and upon surrender of the Voting Trust Certificates 
then outstanding, in accordance with the terms thereof, and on payment 
by the holders, if the Voting Trustees shall so require, of a sum sufficient 
to reimburse them for any stamp tax or other governmental charge in con- 
nection with such delivery, but subject to Article Thirteenth hereof, will 
deliver at their office or agency in the Borough of Manhattan, in the City 
of New York, certificates for shares of stock of the Corporation to the amount 
and of the class called for by the respective Voting Trust Certificates out- 
standing and the Voting Trustees upon said date, or whenever earlier they 
may determine to make such delivery as aforesaid, may require the holders of 
Voting Trust Certificates to exchange them for such certificates of stock of 
the Corporation. 

In case the Corporation through the operation of the Preferred Stock 
Sinking Fund provided for by its Certificate of Incorporation, or otherwise, 
shall purchase any Voting Trust Certificates representing Preferred Stock 
deposited hereunder the Voting Trustees upon surrender to them by the 
Corporation of said Voting Trust Certificates shall cancel the same and 
deliver certificates representing said Preferred Stock to the Corporation. 

Whenever, pursuant to the foregoing provisions of this Article, certificates 
for stock of the Corporation shall become deliverable, or at any time there- 
after, the Voting Trustees may deposit with any incorporated bank or trust 
company in good standing having an office in the Borough of Manhattan in the 
City of New York, certificates, duly endorsed in blank or accompanied by 
proper instruments of assignment and transfer duly executed in blank, for 


Ch. 146] VOTING TRUST AGREEMENTS 1285 


stock of the Corporation, to an amount of each class of said stock equal to 
the amount of stock called for by the outstanding Voting Trust Certificates 
for such class of stock, with authority to such bank or trust company to make 
delivery of said stock certificates in exchange for Voting Trust Certificates 
upon the payment, if the Voting Trustees shall so require, of a sum sufficient 
to reimburse them for any stamp tax or other governmental charge in connection 
with such delivery, and subject to the further provisions of Article Thirteenth 
hereof, and thereupon all further obligation or duty of the Voting Trustees 
under this Voting Trust Agreement shall terminate. 


SixtH. The Voting Trustees shall collect any dividends paid upon the 
shares of stock assigned and transferred to them hereunder and shall promptly 
pay the amount thereof received by them to the registered holders of outstanding 
Voting Trust Certificates at the date which determines as to stockholders 
the ownership of such dividends as fixed by the’ declaration thereof, according 
to and in proportion to the interests of such registered holders. In case they 
shall receive any shares of stock of the Company issued by way of dividend 
upon the shares held by them under this Voting Trust Agreement, the Voting 
Trustees shall hold such shares likewise subject to this Voting Trust Agree- 
ment and shall issue Voting Trust Certificates representing such shares to 
the respective registered holders of outstanding Voting Trust Certificates at 
the date which determines as to stockholders the ownership of such dividends 
as fixed by the declaration thereof, according to and in proportion to the 
interests of such registered holders. 

If scrip representing fractional shares of stock of the Company is received 
by the Voting Trustees under this Voting Trust Agreement, they will issue in 
respect thereof suitable Voting Trust Scrip Certificates based upon the pro- 
visions of such scrip as to dividends and other features and the form of such 
Voting Trust Scrip Certificates shall also be used by the Voting Trustees 
thereafter in exchange for or transfer of any Voting Trust Scrip Certificates 
or in exchange for Voting Trust Certificates representing full shares which 
the Voting Trustees may hereafter be requested to exchange for equivalent 
Voting Trust Scrip Certificates, which they are authorized to do, and the 
Voting Trustees may in any other case which may arise hereunder in which 
such action would be appropriate issue their scrip to represent fractional 
interests. 

If the Company, in accordance with powers granted in its Certificate of 
Incorporation, by-laws or by law, shall during the term of this agreement 
redeem all or any of the stock held by the Voting Trustees hereunder, the 
Voting Trustees are authorized to release from this Voting Trust Agreement 
and to surrender to the Company such stock so redeemed and the Voting 
Trustees will pay to the then registered holders of the Voting Trust Certificates 
representing stock of the class so redeemed the amount collected by the Voting 
Trustees upon such redemption according to the interests of such registered 
holders upon surrender of their Voting Trust Certificates issued hereunder for 
cancellation or for Voting Trust Certificates representing a reduced number of 
shares of the class so redeemed if such redemption shall be of less than all the 
shares of such class held by the Voting Trustees. The rights of the holders 
of Voting Trust Certificates under this Article Sixth shall be subject to the 
further provisions of Article Thirteenth hereof. 


SevenTH. In case the Corporation shall determine to increase the amount 
of its outstanding stock of either class and such stock shall be offered to its 
stockholders of either class for subscription, then, in such case, upon receiving 
from the holder of any Voting Trust Certificate, at least one day prior to the 
time limited by the Corporation for subscription and payment, a request to 
subscribe in his behalf and the money required to pay for a stated amount of 
such increased stock (not in excess of the ratable amount subscribable in 
respect of the stock represented by such Voting Trust Certificate), the Voting 


1286 CORPORATION PROCEDURE [Ch. 146 


Trustees will make such subscription and payment, and, upon receiving from 
the Corporation the certificates for the stock so subscribed for, will issue one 
or more Voting Trust Certificates in respect thereof to the holder of the 
Voting Trust Certificate who shall have made such request and payment. The 
Voting Trustees shall not be required to make any such subscription or pay- 
ment or issue unless reimbursed for any stamp tax or other governmental charge 
or any expense which may exist in connection therewith. 


Eicutu. Any Voting Trustee may, at any time, resign by delivering to 
the other Voting Trustees at the office of the Agent of the Voting Trustees 
for the transfer of Voting Trust Certificates hereunder, his resignation, in 
writing, to take effect ten days thereafter, or upon its earlier acceptance by 
the other Voting Trustees. In every case of the death, resignation or inability 
of any Voting Trustee to act, the vacancy so occurring shall be filled by the 
appointment of a successor or successors to be made as follows: any successor 
in the line of succession to B. A. Brennan shall be appointed by the President, 
in office at the time of such appointment, of Fidelity Securities Corporation, a 
Maryland Corporation; any successor in the line of succession to John F. B. 
Mitchell shall be appointed by Redmond & Co., a copartnership, the principal 
office of which is at No. 33 Pine Street, in the Borough of Manhattan, City of 
New York, as said copartnership now is or may hereafter be constituted, or 
its successor; and any successor in the line of succession to Charles H. Hamp- 
ton shall be appointed by the other two Voting Trustees, or in the event of 
their being unable to agree, by the President, in office at the time of such 
appointment, of The Hanover National Bank of the City of New York. All 
such appointments and the acceptances of the appointees shall be made by 
written instrument filed with the Agent of the Voting Trustees. The term 
“Voting Trustees” as used herein and in said Voting Trust Certificates shall 
apply to the parties of the second part and their successors hereunder. The 
certificates representing stock of the Corporation received by the Voting 
Trustees hereunder and transferred into. their names, may be deposited with 
a bank or trust company in the Borough of Manhattan in the City of New 
York, which may be their agent hereunder, to be selected by them in their 
discretion, and the Voting Trustees shall not be liable for any loss of said 
certificates by such depositary. 


Nintu. All action of the Voting Trustees shall, except as otherwise 
expressly provided in this Voting Trust Agreement, be by majority vote ex- 
pressed from time to time at a meeting or by writing without a meeting. Any 
Voting Trustee may give a power of attorney to either of the other Voting 
Trustees or to anyone else to sign for him in case of action of the Voting 
Trustees taken in writing without a meeting. The Voting Trustees may adopt 
their own rules of procedure. Any Voting Trustee may act as a director or 
officer of the Corporation; and he, or any firm of which he may be a member, 
or any corporation of which he may be a stockholder, director or officer, may 
contract with the Corporation, or be or become pecuniarily interested in any 
matter or transaction to which the Corporation may be a party, or in which 
it may in any way be concerned, as fully as though he were not a Voting 
Trustee. Any Voting Trustee may deposit stock of the Corporation here- 
under and become a party to this Voting Trust Agreement, and to the extent 
of said stock deposited by him, he shall in all respects be entitled to the 
same rights and benefits hereunder’ as any other stockholder of the Corporation 
who may be a party to this Voting Trust Agreement. 

The Voting Trustees may also appoint and employ such agents and 
attorneys, as in their discretion may be convenient and advisable, in the adminis- 
tration of any of their duties hereunder, and may remove such agents and 
attorneys at pleasure. 


TentH. Until the actual delivery of stock certificates in exchange for 
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Voting Trust Certificates, the Voting Trustees, subject to the provisions hereof, 
shall possess, and, in their discretion, shall be entitled to exercise, all rights and 
powers of absolute owners of the deposited stock, including the right to vote 
thereon for every purpose and to consent to any corporate act of the Corpora- 
tion, and to receive dividends or other moneys on or in respect of said stock; 
it being expressly stipulated that no voting right passes to others by or under 
the Voting Trust Certificates, or by or under this Voting Trust Agreement, 
or by or under any agreement, express or implied. 

The Voting Trustees, however, will not, during the continuance of this 
Voting Trust Agreement, vote or consent in respect of the shares of the 
capital stock of the Corporation held by them hereunder, to authorize (1) the 
dissolution of the Corporation, or (2) the sale or other disposition of the 
whole or the greater part of the property of the Corporation, without the 
consent of such proportion of the holders of the Voting Trust Certificates then 
issued and outstanding hereunder as is required by law from the holders of 
stock of the Corporation of any class or classes to give validity to such action 
on the part of the Corporation. Any such consent may be given in writing 
without a meeting or by a vote, either in person or by proxy, at a meeting 
called by the Voting Trustees for the purpose. Voting Trust Certificates held 
by or for the benefit of the Corporation shall not be voted on nor shall consent 
be required or given in respect thereof under this Article, and such Voting 
Trust Certificates shall be excluded from any computation hereunder. 


ELeventH. In voting the stock of the Corporation held by them (which 
they may do either in person or by proxy or proxies signed by any two of 
them to any one or more of them or to any other person or persons), the 
Voting Trustees will exercise their best judgment from time to time to select 
suitable directors, to the end that the affairs of the Corporation shall be 
properly managed and, in voting and in acting on other matters which may 
come before them as stockholders or at any meeting of stockholders, will 
exercise like judgment; but they assume no responsibility in respect to such 
management or in respect of any action taken by them or taken in pursuance 
of their consent thereto, as such stockholders, or in pursuance of their votes so 
cast, and no Voting Trustee shall incur any responsibility by reason of any 
error of law or of any matter or thing done or suffered or omitted under this 
Voting Trust Agreement, or except for his own individual malfeasance. 

Neither the Agent of the Voting Trustees, nor the Registrar of the Voting 
Trust Certificates shall incur any responsibility by reason of any error of law 
or of any matter or thing done or suffered or omitted under this Voting Trust 
Agreement, or except for his own individual malfeasance. 


Twetrru. All notices to be given to the holders of Voting Trust Cer- 
tificates hereunder shall be given by publication in a daily newspaper of general 
circulation published in the Borough of Manhattan, in the City of New York, 
once in each week for two successive weeks; and any call or notice whatsoever, 
when published by the Voting Trustees as aforesaid, shall be taken and con- 
sidered as though personally served on all holders of said Voting Trust Cer- 
tificates, and such publication shall be the only notice required to be given 
under any provision of this Voting Trust .Agreement. The Voting Trustees, 
however, may, in addition to such publication, mail such notice to the holders 
of record of Voting Trust Certificates at the addresses furnished by such 
holders to the Voting Trustees or their Agent. 


TuirteeNtH. Any tax or other governmental charge which the Voting 
Trustees may be required to pay on or in respect of the stock held by them 
hereunder, or to pay on or deduct from any dividends or other moneys paid 
to or collected by them thereon or in respect thereof, may be deducted by 
them from any cash so to be paid over by them or, in case of a stock dividend 
or on termination of the Voting Trust, may be required to be paid to the 
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Voting Trustees by the holders of Voting Trust Certificates prior to their 
receiving such stock dividend (whether represented by stock certificates or 
Voting Trust Certificates) or stock certificates deliverable on the termination 
of the Voting Trust, as the case may be. 


FourtEENTH. The term “Corporation” for the purposes of this Voting 
Trust Agreement and the determination of all rights hereunder, including the 
issue and delivery of stock, shall be taken to mean the above-named United 
States Hoffman Machinery Corporation, or any corporation or corporations, 
under the laws of whatever State incorporated, successor to it, or into which 
it may be merged or with which it may be consolidated. The term ‘Voting 
Trustees” shall be taken to mean the persons at the time acting as Voting 
Trustees hereunder. 


FIFTEENTH. This voting Trust Agreement may be executed in several 
counterparts, each of which, so executed, shall be deemed to be an original ; 
and such counterparts shall together constitute but one and the same instrument. 

Copies of this Voting Trust Agreement shall be filed in the office of the 
Agent of the Voting Trustees and in the office of the Corporation where its 
principal business is transacted and shall be open to the inspection of any 
stockholder of the Corporation or Voting Trust Certificate holder daily during 
business hours. 


IN WITNESS WHEREOF, the Voting Trustees, the parties of the second part, 
have hereunto set their hands and seals in the City of New York as of the 
day and year first above mentioned, and the parties of the first part have 
transferred and delivered their stock and accepted Voting Trust Certificates 
issued under this Voting Trust Agreement. 


B. A. BRENNAN, 
Cuas. H. Hampton, 
Joun F. B. MitcHeE tt, 
Voting Trustees 
(Acknowledged by Trustees) 


CHAPTER 147 


CALLS, WAIVERS AND NOTICES—SPECIAL MEETINGS 
OF STOCKHOLDERS * 


Regular meetings of stockholders are held at such fixed times 
as may be prescribed by the by-laws. If in the interim between 
these regular meetings matters arise calling for assembled action 
of the stockholders, special meetings become necessary. Such meet- 
ings are convened either by the call and waiver, or by a formal 
call followed by notice. 

The call and waiver is a single instrument consisting of two 
parts: first, a call for the desired meeting; and second, a waiver 
of all statutory, charter, or by-law requirements for notice thereof. 
This call and waiver must be signed by every person entitled to be 
present at its meeting. Those signing are thereby estopped from 
any future objection to the omission of the usual or required for- 
malities as to notice of the meeting. No one else has a right to 
object; hence the call and waiver may be safely used even though 
the by-laws provide a different method of assembling special meetings. 

The call followed by notice is the method of assembling special 
meetings usually prescribed by the by-laws, and involves the use 
of two separate instruments: first, the call signed by some author- 
ized party or parties; and second, pursuant to this call, a notice 
of the meeting. The call and waiver permits of an immediate meet- 
ing, or a later meeting, according to its terms. The call with notice 
involves the delay incident to formal notice, ranging from three to 
ten days. 

The first meeting of stockholders is usually assembled by means 
of a call and waiver. It is, however, but seldom that the call and 
waiver is employed thereafter to assemble meetings of stockholders, 
on account of the difficulty—save in the case of very small corpora- 
tions—of securing the signature of every party entitled to be pres- 


ent at the meeting. . 
A form of call and waiver to assemble the first meeting of 


1 For general discussion of special meetings, see Ch. 18, “Special Meetings of Stock- 
holders.”’ 
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stockholders has already been presented.2 The following form is 
for use after organization: 


Form 144. Call and Waiver of Notice—Special Meeting of 
Stockholders 


CHELTINGHAM LINEN COMPANY 


CALL AND WAIVER 
SpECIAL MEETING OF STOCKHOLDERS 


We, the undersigned, all the stockholders of the Cheltingham Linen Com- 
pany ot Trenton, New Jersey, hereby call a special meeting of the stockholders 
of said Company to be held in the Company’s office, No. 275 Main Street, 
Trenton, New Jersey, on the 21st day of May, 1927, at 3 o'clock in the after- 
noon, for the purpose of considering and acting upon a proposition for the 
merging of this Company with the Wilson Thread Company of Trenton, New 
Jersey, and we hereby waive all statutory and by-law requirements as to notice 
of time, place, and objects of said meeting, and agree to the transaction thereat 
of any and all business pertaining to the affairs of the Company. 


Trenton, N. J., James H. McLatn Frank H. SMALL 
May 17, 1927. THEODORE McGowan WitirAm T. MASTERS 
JosEpH H. FRENCH Joun H. MEAbDE 
CuartEs P, HENDERSON HENRY T. ARNOLD 
Davip B. ADAMS WILLIAM RoLLANDS 


Where the number of stockholders is large, the use of the fore- 
going form would be obviously impractical, and the call followed 
by notice is used in assembling special meetings. The call itself 
authorizes the meeting as set forth in its terms, 

When a call for a special meeting is issued by the president, 
it is usually and properly addressed to the secretary. 


Form 145. President’s Call for Special Meeting of Stock- 
holders 


——— 


HOWARD NAVIGATION CORPORATION 
270 Broadway, New York 


Mr. Howarp H. Witson, 
Secretary, Howarp NavicAtion CorPoRATION : 

You are hereby authorized and_ instructed to send out notice of a special 
meeting of the stockholders of this Corporation hereby called by me, said meet- 
ing to be held in the office of the Corporation, No. 270 Broadway, New York 
City, on the 15th day of February, 1927, at 10 A.m., for the purpose of consider- 


2¥Form 128. 
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ing and acting upon a proposed increase of the Board of Directors from seven 
members, as at present constituted, to fifteen, and to do any and all things 
necessary in connection therewith. 


February I, 1927 
Harry M. Howarp, 
President 


A more formal call for a special meeting of stockholders is 
given below: 


Form 146. President’s Call for Special Meeting of Stock- 
holders—Formal 


EAST COAST MACHINE COMPANY 
or MaryLAND 
1987 Broadway, New York 


Mr. Grorce H. Moors, 
Secretary of the East Coast Macurne Company. 
DEAR Sir: 

In accordance with the authority vested in me by the By-laws of this 
Company I hereby call a special meeting of the stockholders of this Company, 
to be held in the principal office of the Company, No. 129 Royal Street, Balti- 
more, Maryland, on the 15th day of March, 1927, at 10 o’clock in the forenoon, 
for the purpose of considering and acting upon a proposition to sell the entire 
property and assets of the Company, and for the transaction of any and all 
business in connection therewith that may properly come before said meeting, 
and I hereby authorize and instruct you to give due notice of said meeting 
to the stockholders of this Company in accordance with the requirements of 
its By-laws. 


March 1, 1927 H.W 
RANK H. Wess, 
President 


The president’s call for a special meeting is handed or sent to 
the secretary who thereupon sends out notices of the meeting in 
accordance with its terms. Forms of notice are given later in the 
chapter. : 

A directors’ call for a special meeting of stockholders must, 
according to the requirements of the by-laws, be addressed either 
to the president, who in his turn instructs the secretary to issue 
notice of the meeting thus called, or to the secretary, as in the fol- 
lowing form. Occasionally the by-laws permit direct publication 
notice by the directors when a special meeting of stockholders is 
to be assembled. 


1292 CORPORATION PROCEDURE [Ch. 147 


Form 147. Directors’ Call for Special Meeting of Stockholders 


CALL FOR SPECIAL MEETING OF STOCKHOLDERS 


_ We, the undersigned, Directors of the Howard Navigation Corporation, 
do hereby call a special meeting of the stockholders of said Company to be held 
in its office, No. 270 Broadway, New York, on the 15th day of February, 1927, 
at 10 o'clock. in the forenoon, for the purpose of considering and acting upon 
a proposed increase of the membership of the Board of Directors from seven, 
its present number, to fifteen, and to do all things necessary in connection there- 
with, and we do hereby authorize and instruct the Secretary of the Corporation 
to send out notice of said special meeting in accordance with the by-law 
requirements of this Corporation. : 


New York City, New York, Joun H. Goopricu 
February I, 1927 Henry B. MeErrILy 
ArtHurR C. McCatyi 
To Mr. Howarp H. Witson, 
Secretary of the Howarp NAVIGATION CORPORATION 


This call is handed or sent to the secretary, and is followed by 
his notice of the meeting. When the by-laws provide that the 
president shall call special meetings on written request or instruc- 
tion signed by a prescribed number of directors, the foregoing call 
might be modified to meet the conditions as follows: 


Form 148. Directors’ Request for Special Meeting of Stock- 
holders 


To Mr. Harry M. Howarp, 
President of the Howarp NAviGATION CORPORATION : 


We, the undersigned, Directors of the Howard Navigation Corporation, 
do hereby request and authorize you to calla special meeting of the stockholders 
of said Corporation, to be held in its office, No. 270 Broadway, New York, on 
the 15th day of February, 1927, at 10 o'clock in the forenoon, for the purpose 
of considering and taking action on a proposed increase of the membership. of 
the Board of Directors from seven, its present number, to fifteen, and to do 
any and all things necessary in connection therewith. 


New York City, New York, Joun H. Goopric# 
February 1, 1927. Henry B. MeErriLy 
ArtHuR C, McCatr 


These instructions are handed to the president, who in accord- 
ance therewith issues his call for the meeting. If Form 146 is used 
for the purpose, the first phrase, “In accordance with the authority 
vested in me by the By-laws of this Corporation,” would be modi- 
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fied to, “Pursuant to written request of Directors of this Corpora- 
tion.” 

Special meetings of stockholders may always be called by resolu- 
tion of the board of directors. The following is in simple form: 


Form 149. Directors’ Resolution for Special Meeting of Stock- 
holders 


RESOLUTION 


Br Ir RESOLVED, That a special meeting of the stockholders of the Howard 
Navigation Corporation be and hereby is called, said meeting to be held in 
the office of the Corporation at No. 270 Broadway, New York City, on the 
15th day of February, 1927, at 10 o’clock in the forenoon, for the purpose of 
considering and acting upon a proposed increase of the membership of the 
Board of Directors from seven, its present number, to fifteen, and to do 
any and all things necessary or desirable in connection therewith. 


As the secretary is presumably present at the meeting of the 
directors, or otherwise has access to the minutes, the mere pas- 
sage of such a resolution is sufficient notice to him of the call, and 
he should send out notice of the meeting. 

A more formal resolution of the kind, embodied in the notice of 
the meeting it calls, is shown in the following form: 


Form 150. Notice of Special Stockholders’ Meeting with Au- 
thorizing Resolution 


NOTICE TO STOCKHOLDERS OF UNITED STATES 
CREDIT CORPORATION 


Notice is hereby given that at a meeting of the Board of Directors of 
United States Credit Corporation, duly called and regularly held, at the office 
of the corporation, No. 109 Genesee St., in the City of Utica, New York, on 
the 17th day of January, 1927, at 1:00 P. M., the following resolution was 
adopted by the vote of more than a majority of the whole Board of Directors 
of the corporation: 


ResotveD, That in the judgment of its Board of Directors it is deemed 
advisable and for the benefit of United States Credit Corporation that said 
corporation should be dissolved; and to that end and as required by law that a 
meeting of the stockholders of said corporation, having voting power, to take 
action upon this resolution and to ratify, confirm and adopt all prior acts of 
the stockholders of this corporation be, and it hereby is called, to be held at 
the principal office of said corporation, located in the City of Wilmington, 
County of New Castle, State of Delaware, on the 15th day of February, 1927, 
between the hours of 10 o’clock in the forenoon and 3 o’clock in the afternoon, 
namely at 1 o’clock in the afternoon of that day, and that the Secretary of 
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this corporation be, and he hereby is, authorized and directed, within ten days 
after the adoption of this resolution, to cause notice of the adoption of this 
resolution to be mailed to each stockholder of this corpcration residing in 
the United States and also beginning within ten days to cause a like notice 
to be inserted in a newspaper published in the County of New Castle, State 
of Delaware, at least three weeks successively, once a week, next preceding 
the time appointed as aforesaid, for said meeting of stockholders. 


A special meeting of the stockholders of United States Credit Corporation, 
having voting power, will be held at the principal office of said corporation, 
located at No. 7 West Tenth St., in the City of Wilmington, County of New 
Castle, State of Delaware, on the 15th day of February, 1927, at r:00 P. M., 
to consider and take action upon said resolution of said Board of Directors, 
above set out, to ratify, confirm and adopt all prior acts of the stockholders of 
said corporation, and to consider such other business as may properly come 
before the meeting. 


Unitep STATES CREDIT CORPORATION, 
WaLTER W. Briccs, 
Secretary 


It is but seldom that the stockholders issue a request or call for 
a meeting. Usually when they do, it must, in accordance with by- 
law requirements, pass through the president’s hands. If not so 
prescribed, their call may be addressed to the secretary, in which 
case the president’s only official knowledge of the meeting is derived 
from the notice sent him by the secretary. Occasionally the by-laws 
authorize the stockholders to give direct notification of the meeting 
by publication. 


Form 151. Stockholders’ Request for Special Meeting 


To the President of the 
ApAamMs MacHINE Company, INC.: 


We, the undersigned, owning or controlling not less than two-thirds of the 
entire voting stock of the Adams Machine Company, Inc., do hereby request you 
to call a special meeting of its stockholders to be held in the office of the 
Company at No. 35 Broad St., New York, at 3 o’clock in the afternoon on 
the 1st day of March, 1927, for the purpose of considering the purchase, proposed 
by the Directors of this Company, of the machine shop and equipment of the 
Harrison Metal Working Corporation, located at 908 Willoughby St., Brooklyn, 
and to take such action in regard thereto as may seem necessary or desirable 
to the stockholders present at such meeting, and we request you to have due 
and timely notice thereof sent to each stockholder of this Company. 


New York City, N. Y., NAME SHARES OWNED 
February 10, 1927. Davin H. BEenTLEY 200 
JAMEs J. ALLISON 250 
Ouiver P, CHANDLER 500 
STANLEY S. Woop 150 
Henry M. SHERRILL 300 


SPENCER HARRISON 150 
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This stockholders’ request is handed to the president, who may 
either endorse his call on the request as in the form which follows, 
or may issue the more formal call shown in Forms 145 and 146. 


Form 152. President’s Endorsement of Stockholders’ Request 


To the Secretary of the 
ApAMS MacHINE Company, INc.: 


You are hereby instructed to give due notice of a special meeting of the 
stockholders of this Company hereby called by me in pursuance of the within 
stockholders’ request, said meeting to be held in the office of the Company at 
No. 35 Broad St., New York City, at 3 p.m., on the Ist day of March, 10927, 
in accordance with and for the purposes set forth in the said request. 


New York City, N. Y., JoHN H. Harrett. 
February 10, 1927. President 


When the stockholders’ call is directed to the secretary, its form 
might be as follows: 


Form 153. Stockholders’ Call for Special Meeting 


To the Secretary of the 
SouTHERN STATES WooLeN MILLs Co.: 


We, the undersigned, stockholders of the Southern States Woolen Mills 
Company owning or controlling not less than two-thirds of its entire voting 
steck, do hereby call a special meeting of the stockholders of the Company to 
be held in its office at No. 79 Houston St., Atlanta, Georgia, at 12 o’clock 
noon on the 15th day of January, 1927, for the purpose of considering a proposi- 
tion to so amend the By-laws as to restrict the President's power to contract 
for the Company, and of taking such action in regard thereto as may seem 
necessary or desirable to the stockholders present at such meeting, and we 
do hereby authorize and instruct you to send out notices of said meeting in 
accordance with the terms of this present call. 


Atlanta, Georgia, NAMES SHARES OWNED 
January 3, 1927 Henry B. CLARKE 575 
James T. BryNE 1200 
Frank B. JoHNSON 725 
SAMUEL FURMAN 1500 


Notice of a special meeting must accord as to the time, place, 
and purposes thereof with the call by which the meeting is author- 
ized. The authority under which it is issued should be stated in 
the notice. 


3 For general discussion of notice of stockholders’ special meetings, see Ch. 18, “Special 
Meetings of Stockholders,” and Ch. 10, “By-Law Provisions—Stockholders’ Meetings. 


1296 CORPORATION PROCEDURE [Ch. 147 


Form 154. Notice of Special Meeting of Stockholders 


HOWARD NAVIGATION CORPORATION 


New York City, New York, 
February I, 1927. 
Mr. ArtHur C. McCALt, 
227 Broadway, New York 
Dear Sir: 


You are hereby notified that pursuant to the call of the President, a special 
meeting of the stockholders of the Howard Navigation Corporation will be 
held in the office of the Corporation, No. 270 Broadway, New York, on the 
15th day of February, 1927, at Io A.M., for the purpose of considering and acting 
upon a proposed increase of the Board of Directors from seyen members, as 
at present constituted, to fifteen, and to do any and all things that may be 
necessary in connection therewith. 


Yours very truly, 
Howarp H. Witrson, 
Secretary 


The following mailing notice of a special meeting of stockholders, 
sent out by the New York Central Railroad, was accompanied by the 
explanatory note given below: 


Form 155. Mailing Notice—Special Meeting of Stockholders 


THE NEW YORK CENTRAL RAILROAD COMPANY 
Albany, N. Y., August 25, 1926. 


Norice Is Heresy Given that a special meeting of the stockholders of 
The New York Central Railroad Company has been called by the Board of 
Directors to be held at the ‘principal office of the Company in the Union Depot 
in the City of Albany, New York, on Wednesday, the 29th day of September, 
1926, at 12 o'clock noon, for the purposes of authorizing, approving and con- 
senting to the following: 


(1) An increase in the authorized capital stock of the Company from 
$400,000,000 to $500,000,000, par value; the issue from time to time of such 
additional stock in such amounts and upon such terms as the Board of Directors 
may determine; and the execution and filing of all such papers and the doing 
of such other things incident to such increase of capital stock and the issue 
thereof as may be required by law; 


(2) The provision and carrying out by the Company from time to time 
of a plan or plans for the issue of any or all of its then authorized but unissued 
capital stock for a total amount not exceeding 200,000 shares ($20,000,000 
par valtie) to employees of the Company or of its subsidiary companies, or 
to a trustee on their behalf, at such price or prices, not less than par, and 
upon such terms as the Board of Directors shall determine; 


(3) Leases proposed to be taken by the Company of the lines of railroad, 
rights, interests, powers, privileges, immunities and appurtenant franchises 
and other properties of the following companies, viz.: 


ay 
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(Description of leases omitted) 


each of such leases to be for a term of ninety-nine (99) years (except as to 
properties the lessor’s leasehold or other tenure of which shall terminate prior 
to the expiration of such period, as to which properties the term of the lease 
shall be for the duration of the lessor’s tenure thereof, respectively). 


By order of the Board of Directors. 
E. F. STEPHENSON, 
Secretary 


466 Lexincton AVENUE, 
New York, N. Y., 
August 25, 1926. 


To the SrocKHOLDERS OF 
THE NEw York CENTRAL RAILROAD COMPANY: 


The enclosed notice, dated August 25, 1926, which (except as to date) 
is in the form of the notice dated July 15, 1926, heretofore mailed to the 
stockholders of the Company, is sent you in order to comply with the statute 
of the State of New York requiring notice of a stockholders’ meeting to be 
given not less than ten nor more than forty days before the meeting. 

If you do not expect to attend the stockholders’ meeting, I shall be pleased 
to have you execute and return to me the form of proxy enclosed with the 
previous notice in case you have not already done so. 

Yours respectfully, 
E. F. STEPHENSON, 
Secretary 


The following publication notice was used to assemble the special 
meeting of the Pacific Oil Company to consider its merger or con- 
solidation with the Standard Oil Company of California: 


Form 156. Publication Notice—Special Meeting of Stock: 
holders 


PACIFIC OIL ‘COMPANY 
NOTICE OF MEETING 


165 Broapway, New York, N. Y. 
January 11, 1926. 


A Special Meeting of the Stockholders of the Pacific Oil Company wil: 
be held at the principal office of the Company, Number 7 West Tenth Street, 
in the City of Wilmington, County of New Castle, Delaware, on Friday, Feb- 
ruary 26, 1926, at 12:30 o’clock p.M., standard time, for the following purposes, 


V1Z.: 


1. To consider and act upon a proposition to reduce this Company’s capital 
stock from $52,500,000 to $1,750,000, such decrease to be effected by reducing 
from fifteen dollars to fifty cents per share the consideration for which such 
stock is issued: : 

2. To consider and act upon a proposition to authorize the Board of 
Directors to distribute in whole or in part to the stockholders pro rata, at 
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such times and in such manner as the Board shall determine, any surplus in 
excess of the amount to which the capital stock is reduced; 

3. To consider and act upon a proposition to merge or consolidate this 
Company with the Standard Oil Company of California, by this Company 


tote 


transferring substantially all its assets (other than those which the Board ~ 


of Directors shall reserve to the stockholders under the next preceding item 2) 
to (1) a new compariy which shall also acquire all the assets of the Standard 
Oil Company of California, the consideration to be paid to each constituent 
company for its assets so transferred to be a number of shares of the capital 
stock of the new company equal to the number of outstanding shares of such 
const*uent company, or (2) the Standard Oil Company of California, in 
exchange for a number of shares of the capital stock of the company last 
mentioned equal to the number of outstanding shares of this Company, and 

4. To transact all such other business as may legally come before the 
meeting, including the approval and ratification of all action of the Board of 
Directors and of the Executive Committee since the last’ meeting of the 
Stockholders of this Company. 


For the purpose of the meeting, the books for the transfer of stock will 
be closed at 3 o’clock p.m., Thursday, January 28, 1926, and will be reopened 
at 10 o'clock a.m., Saturday, February 27, 1926. 

By order of the Board of Directors. 


Hucu NEILL, 
Secretary 


A somewhat different but equally good form of notice is the 
following : 


Form 157. Publication Notice—Special Meeting of Stock- 
holders 


GENERAL CIGAR CO. 


Noricr or SpeciAL MEETING oF COMMON STOCKHOLDERS TO BE HELD FEBRUARY 
3RD, 10926. 


Notice Is Heresy Given that a Special Meeting of the Common Stock- 
holders of General Cigar Co., Inc., will be held atthe office of the Company, 
No. 119 West goth Street, Borough of Manhattan, City of New York, on the 
3rd day of February, 1926, at eleven o’clock a.m., for the following purposes: 


(1) To consider and act upon proposed amendments to the Certificate 
of Incorporation 


(a) Changing the authorized Common Stock of the Company from 
250,000 shares of the par value of $100 each to 500,000 shares of 
Common Stock without par value; and authorizing the issue of 
two (2) shares of such stock without par value for each share 
of the existing Common Stock of the par value of $100 out- 
standing ; 


(b) Authorizing the Board of Directors to issue any of said shares 
without par value, at any time unissued, for such consideration 
as it may from time to time fix and determine; 


(c) Specifying the stated capital of the Company; 
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(d) Providing that the Debenture Preferred Stock of the Company 
may be converted into shares of the Common Stock of the Com- 
pany without par value as said Common Stock shall be con- 
stituted at the time of such conversion, at the rate of two (2) 
shares of Common Stock without par value for each share of 
Debenture Preferred Stock of the par value of $100, the terms 
of such conversion in all other respects to be the same as now 
set forth in the Certificate of Incorporation. 


(2) The transaction of such other business as may properly come before 
the meeting. 


Transfer books of Common Stock will close January 18th, 1926, at 3 P.M., 
and will reopen February 4th, 1926, at 10 A.M. 
By order of the Board of Directors. 
EL Vig. 5 HICK, 
Secretary 


CHAPTER 148 
NOTICES OF ANNUAL MEETING OF STOCKHOLDERS 


Notices of the annual meeting must, of course, comply with any 
requirements of the statutes, the charter and the by-laws.t In the 
larger corporations notice is usually given both by mailing and pub- 
lication. In the smaller corporations, unless publication notice is 
required by statute, notice by mail is usually considered sufficient. 

The following is a common form of mailing notice when no 
business of speciai importance, beyond the election of directors, is 
to be transacted. 


Form 158. Notice of Annual Meeting » 


HARMON PUBLISHING COMPANY 
765 Main St., Dover, Delaware 


May I, 1927 
Mr, Francis H. JAMIESON, 
336 Ocean Ave., Atlantic City, N. J. 
DEAR SIR: 


You are hereby notified that the annual meeting of the stockholders of 
the Harmon Publishing Company will be held at the office of the Company in 
Dover, Delaware, on Tuesday, May 15, 1927, at 10 A.M., for the elections 
of five Directors for the ensuing year and for the transaction of such other 
business as may come before the meeting. 

In accordance with the by-law provisions only stockholders of record thirty 
days before the date of the annual meeting are entitled to vote thereat. 

Respectfully, 


JosEPpH C. Corwin, 
Secretary 


Where business of unusual nature or of special importance is to 
be transacted at the annual meeting it is customary to specify such 
matters in the notice. Also in the larger corporations it is cus- 
tomary to request the attendance of the stockholder, either in person 
or by proxy, and a blank form of proxy is enclosed for signature 


1 For general discussion of notices of stockholders’ annual meetings, see Ch. 10, 
“By-Law Provisions—Stockholders’ Meetings,’ and Ch. 16, ‘“‘The Annual Meeting— 
Preparation.” 
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if personal attendance is impossible. A return-address envelope 
is also usually enclosed and where it is important to have the proxy 
returned, this envelope is stamped. 


The proxy referred to in the following notice is shown in Form 
181. 


Form 159. Mailing Notice of Annual Meeting—Special Busi- 
ness 


NOTICE OF ANNUAL MEETING 


STANDARD SANITARY MFG. COMPANY 


Tue AnnvuaL MEETING of the shareholders of this Company will be held 
on the 14th day of January, 1926, at twelve o'clock noon, at the office of the 
Company with The Corporation ‘Trust Company, 15 Exchange Place, Jersey 
City, New Jersey, for the purpose of electing a Board of Directors, receiving 
and acting upon the reports of the Officers and the transaction of such other 
business as may properly come before the meeting. ; 

In accordance with the resolution adopted by the Board of Directors there 
will be presented at said meeting for its consideration, the proposal to offer 
to employees of the Company Five Hundred Thousand ($500,000) Dollars par 
value of the Common Capital Stock of the Company upon the same general 
terms and conditions as the existing plans and at a price to be fixed by the 
Board of Directors. 

In accordance with the laws of the State of New Jersey no stock can be 
voted which has been transferred on the books of the Company within twenty 
days next preceding this election. 


W. C. McKinney, 
Secretary 


ImporTaNt—Proxy should be returned immediately if it is not your 
intention to attend this meeting in person. 


Of similar nature though of slightly different form is the follow- 
ing notice: 


Form 160. Mailing Notice of Annual Meeting—Special Busi- 
ness 


SOUTHERN PACIFIC COMPANY 


NOTICE OF MEETING 


165 Broadway, New York, N. Y.. 
January 2, 1626. 


The Annual Meeting of the Stockholders of the Southern Pacific Company 
will be held at the office of this Company in Anchorage, Jefferson County, 
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Kentucky, on Wednesday, April 7, 1926, at 12 o’clock noon, standard time, for 
the following purposes, viz.: 

1. To elect fifteen Directors. 

2. To transact all such other business as may legally come before the meet- 
ing, including the approval and ratification of all action of the Board of 
Directors and of the Executive Committee since the last annual meeting of the 
Stockholders of this Company. ye. 

For the purposes of the meeting, the books for the transfer of stock will 
be closed at 3 o’clock p.m., Monday, March 22, 1926, and will be reopened at 
Io o’clock a.m., Thursday, April 8, 1926. 

By order of the Board of Directors. 


HucuH NEIL, 
Secretary 


N. B. If you do not expect to be present at the meeting, please execute 
the enclosed proxy and promptly return it in the accompanying envelope, as 
the management desire as large a representation as possible. 

Upon the return of the proxy, the undersigned will affix and cancel the 
proper U. S. Internal Revenue Stamp. 


Hucu NEI, 
Secretary 


In the following notice the return of proxies is given even greater 


stress. The proxy enclosed with this notice will be found in Form 
182. 


Form 161. Mailing Notice of Annual Meeting—Special Busi. 
ness 


THE NEW YORK CENTRAL RAILROAD COMPANY 


Albany, N. Y., December 27, 1926. 


The Annual Meeting of the Stockholders of this Company for the election 
of Directors and three inspectors of the next election, and the transaction of 
such other business as may lawfully be brought before it, including consideration 
of the proposed lease hereinafter referred to, will be held at the principal office 
of the Company, in the Union Depot, Albany, N. Y., on Wednesday, the 26th 
day of January, 1927, at 12 o’clock noon. 

One of the purposes of said meeting will be the approval of and consent 
toa lease for a term of 999 years proposed to be made by Nicholas, Fayette and 
Greenbrier Railroad Company, as lessor, to this Company and The Chesapeake 
and Ohio Railway Company jointly and severally as lessees, of the line of rail- 
road proposed to be constructed by the lessor in the State of West Virginia, 
together with appurtenant properties and franchises and all extensions and 
branches that may be constructed, acquired or leased by the lessor with the 
approval of the lessees. 

Nicholas, Fayette and Greenbrier Railroad Company has been organized in 
the interest of the proposed lessees, each of which will own one-half of its 
capital stock, to construct a line of railroad, extending from Swiss to Nallen, 
in the counties of Nicholas and Fayette, West Virginia. The Board of Directors 
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has authorized the proposed lease subject to the approval of the Stockholders. 

It is desirable that the stock should be represented as full as practicable ; 
and if you should find it inconvenient to personally attend the meeting, and 
desire to have your stock represented and voted upon, please execute and return 
the proxy herewith enclosed. If the proxy is to be signed by an Attorney, 
eerk Trustee, Executor, etc., please give the name or title in which the stock 

nds - 

In view of the considerable amount of detail necessary to prepare for this 
meeting, it is desired that the proxy be returned at as early a date as 
convenient. 


Epwarp F. STEPHENSON, 
Secretary 


In a number of states the statutes require the publication of the 
notice of annual meeting. The following notice is frequently used 
where no business out of the ordinary, save the election of directors, 
is to be brought before the meeting. As will be noted, the stock 
books are closed for purposes of the meeting. 


Form 162. Publication Notice of Annual Meeting—Stock 
Books Closed 


AMERICAN BANK NOTE COMPANY 


Notice is hereby given that the Annual Meeting of the Stockholders of the 
American Bank Note Company will be held at its office, 70 Broad Street, New 
York, N. Y., on Tuesday, the 16th day of March, 1926, at 11 o’clock a.m., for 
the purpose of electing a Board of Directors for the ensuing year and transact- 
ing such other business as may properly be brought before the meeting, including 
considering and voting upon the approval and ratification of the acts and pro- 
ceedings of the Board of Directors and Executive Committee since the last 
annual meeting of Stockholders, as set forth in the Minute Book, which will 
be presented to the meeting and be oper: to the inspection of the Stockholders. 

The preferred and common stock transfer books will be closed at 3 P.M., 
February 24th, 1926, and remain closed until 10 a.m., March 17, 1926. 


Joun P. TREADWELL, JR., 
Secretary 


February 24, 1926. 


Of similar nature is the following notice, but the stock books 
are not closed, only stockholders of the prescribed period before the 
meeting being allowed to vote. 


1304 CORPORATION PROCEDURE [Ch. 148 


Form 163. Publication Notice of Annual Meeting—Stock 
Books Not Closed 


THE BROOKLYN UNION GAS COMPANY 
176 Remsen Street, Brooklyn, N. Y. 


Notice or ANNUAL MEETING OF STOCKHOLDERS 


Notice is hereby given that the annual meeting of the stockholders of The 
Brooklyn Union Gas Company will be held at the office of the company, 176 
Remsen Street, Brooklyn, New York, at 2 o'clock p.m., on the 3rd day of Feb- 
ruary, 1927, for the election of directors; to approve and ratify all contracts, 
acts, proceedings, elections and appointments which have been made or taken 
by the Board of Directors or the Executive Committee since the date of the 
last annual meeting of the stockholders, held February 4, 1926, as set forth in 
the minutes of the meetings of the Board of Directors and Executive Committee ; 
and to transact such other business as may be brought before the meeting. 

Stockholders entitled to vote at the annual meeting will be stockholders of 
record at the close of business on the 21st day of January, 1927. 


James H. JourpAn, 
President 

Henry E. McGowan, 
Secretary 


Brooklyn, N. Y., January 7, 1927 


Of similar nature but slightly different form is the following 
notice : 


Form 164. Publication Notice of Annual Meeting—Stock 
Books Not Closed 


NOTICE OF ANNUAL MEETING 
OF 
ALLIS-CHALMERS MANUFACTURING COMPANY 


The Annual Meeting of the Stockholders of this corporation will be held 
on the sixth day of May, 1926, at 12 o’clock noon, at the office of the corpora- 
tion, Du Pont Building, Wilmington, Delaware, for the purpose of electing a 
Board of Directors, for the consideration and vote upon the approval and 
ratification of the report of the President of the corporation and of all accounts, 
contracts, acts, by-laws, proceedings, elections and appointments of the Board 
of Directors, Executive Committee and the officers of the corporation since the 
last annual meeting of the stockholders; and for the transaction of such other 
business as may properly come before the meeting. In accordance with the 
laws of the State of Delaware, no stock can be voted on which has been 
transferred on the books of the corporation within twenty days next preceding 
this election. 

W. A. THompson, 
Secretary 
Dated April 15, 1926. 
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The enumeration’ of special business in the notice of the annual 
meeting is usually as carefully observed as in the case of a special 
meeting. This is not due to statutory requirements, nor usually 
to any charter or by-law requirements, but is a purely precautionary 
measure to forestall any possible criticism. In addition to this a 
blanket provision is invariably included permitting the transaction 
at the meeting of any business that may be properly brought 
before it. 

The following publication notice is for the same meeting 
announced by the mailing notice of Form 161: 


Form 165. Publication Notice of Annual Meeting—Special 
Business 


THE NEW YORK CENTRAL RAILROAD COMPANY 


Albany, N. Y., December 27, 1926 


Notice Is Heresy Given that the Annual Meeting of the Stockholders of 
this company for the election of Directors and three Inspectors of the next 
election, and the transaction of such other business as may lawfully be brought 
before ‘it, including consideration of the proposed lease hereinafter referred to, 
will be held at the principal office of the company, in the Union Depot, Albany, 
N. Y., on Wednesday, the 26th day of January, 1927, at 12 o’clock noon. 

One of the purposes of said meeting will be the approval of and consent to 
a lease for a term of 999 years proposed to be made by Nicholas, Fayette and 
Greenbrier Railroad Company, as lessor, to this company and The Chesapeake 
and Ohio Railway Company jointly and severally as lessees, of the line of 
railroad proposed to be constructed by the lessor in the State of West Virginia, 
together -with appurtenant properties and franchises and all extensions and 
branches that may be constructed, acquired or leased by the lessor with the 
approval of the lessees. ‘ 

Nicholas, Fayette and Greenbrier Railroad Company has been organized 
in the interest of the proposed lessees, each of which will own one-half of its 
capital stock, to construct a line of railroad, extending from Swiss to Nallen, in 
the counties of Nicholas and Fayette, West Virginia. The Board of Directors 
has authorized the proposed lease subject to the approval of the stockholders. 

The Poll will be opened at 12 o’clock Noon and continue open for one 
hour thereafter. 

By order of the Board of Directors. 


Epwarp F. STEPHENSON, 
Secretary 


Of similar nature is the following notice: 
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Form 166. Publication Notice of Annual Meeting—Special 
Business 


THE NATIONAL CITY BANK OF NEW YORK 


NOTICE OF ANNUAL MEETING OF SHAREHOLDERS 
JANUARY 11, 1927 


Notice Is Heresy Given that the Annual Meeting of the shareholders 
of The National City Bank of New York will be held at its Head Office, No. 55 
Wall Street, Borough of Manhattan, City of New York, on Tuesday, January 
II, 1927, at 12 o’clock noon, for the purpose of electing Directors, of taking 
action upon the proposition recommended by the Board of Directors of increasing 
the capital stock of the Association from $50,000,000, as at present authorized, 
to $75,000,000, and of amending Article Fourth of the Articles of Association 
so as to provide that the capital stock shall be $75,000,000, divided into 750,000 
shares of the par value of $100 each; of prescribing, authorizing or approving 
the terms and conditions upon which subscriptions for the increased stock shall © 
be received and upon which such stock shall be issued; and of transacting such 
other business as may come before the meeting. 

The stock transfer books will be closed at the close of business on Friday, 
December 24, 1926, and will be reopened at 10 o'clock a.M., on Wednesday, 
January 12, 1927. 

By order of the Board of Directors. 


N. C. LENFESTEY, 
Cashier 
New York, December II, 1926 


A very carefully drawn form of notice is the following: 


Form 167. Publication Notice of Annual Meeting—Special 
Business 


GENERAL ELECTRIC COMPANY 


Notice is hereby given that the Annual Meeting of the Stockholders of the 
General Electric Company will be held at the principal office of the Company, 
in Schenectady, New York, on Tuesday, May 11, 1926, at ten o’clock A.M., 
Eastern Standard Time, for the following purposes: 


1. To vote upon a proposition to change the present authorized common 
stock of 1,850,000 shares of the par value of $100 each into 7,400,000 shares 
of common stock without par value. 

2. To yote upon a proposition to change the first paragraph of Section 
1 of Article X of the By-Laws of the Company to read as follows: 


“The Board of Directors shall be authorized to fix a day not more 
than forty days prior to the day of the holding of any meeting of stock- 
holders as the day as of which stockholders entitled to notice or to vote at 
such meeting shall be determined. The Secretary shall make out a full, 
true and complete list of all stockholders of the Company entitled to vote 
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at the ensuing election ‘with the number of shares held by each, setting forth 
the names in alphabetical order.” 


3. To elect twenty Directors for the ensuing year. 
4. To transact such other business as may properly come before the 
meeting. 


The transfer books of the Company, closed at three o’clock p.M., Eastern 
Standard Time, on Friday, April 16, 1926, will remain closed until nine o'clock 
A.M., Eastern Standard Time, on the day following the final adjournment of 
said meeting. 


By order of the Board of Directors: 


GERARD Swope, 
President 

M. F. Westover, 
Secretary 


Of somewhat unusual nature is the following, combining notice 
of the annual meeting with notice of two special meetings imme- 
diately following: 


Form 168, Publication Notice—Annual and Special Meetings 


Notice is hereby given that Turree meetings of the stockholders of The 
Western Union Telegraph Company will be held at the Executive Office of the 
Company, Room 2200, 195 Broadway, in the City of New York, N. Y., on 
Wednesday, April 14, 1926, as follows: E 


First MEETING: 


Tue RecutAarR ANNUAL MEETING at twelve o’clock Noon for the following 
purposes : 


1. To elect Directors and Inspectors of Election for the ensuing year. 

2. To consider and act upon a vote approving the acts of the Directors, 
Executive Committee and Officers as shown by their records, since the last 
annual meeting of the stockholders, and the transactions of the company 
referred to in the Annual Report of the Directors to the stockholders for 
the year 1925. 

3. To transact such other business as may properly come before the 
stockholders, at the annual meeting. 


Seconp MEETING: 


A SpectaL Meetine of the stockholders at twelve fifteen o’clock in the 
afternoon, for the following purposes: 


1. To consider and act upon the proposal of the Board of Directors 
that the Capital Stock of The Western Union Telegraph Company be 
increased by Five Mririon Dotzars ($5,000,000) divided into Firry 
THOUSAND (50,000) shares, of the par value of One Hunprep Dotrars 
($100) each; and that said stock, if and when issued, shall not be disposed 
of except in conformity with an Employes’ Stock Subscription Plan or 
Plans to be authorized and approved by the stockholders, pursuant to law. 
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Tuirp MEETING: 


A SpectaAL MEETING at twelve twenty o’clock in the afternoon for the 
following purposes: 


1. To consider and act upon the recommendation of the Board of 
Directors to the stockholders to adopt an Employes’ Stock Subscription 
Plan with respect to said Five Mittion Do.rars ($5,000,000) of new and 
additional stock, if and when authorized, pursuant to the provisious of 
Chapter 178 of the laws of New York of 1925. 


_The stock-transfer books of the company will be closed at the close of 
business on the 25th day of March, 1926, and will be opened on the morning of 
the 15th day of April, 1926. 


ANDREW F. BuRLEIGH, 
Secretary 


CHAPTER 149 


CALLS, WAIVERS AND NOTICES—MEETINGS OF 
DIRECTORS 


Special meetings of directors are usually assembled by means of 
calls and waivers, except where the board is large or some of its 
members are inaccessible.1 A common form of call and waiver for 
directors’ meetings is as follows: 


Form 169. Call and Waiver for Special Meeting of Directors 


CALL AND WAIVER 


SPECIAL MEETING OF DIRECTORS 


We, the undersigned, all the Directors of the Long Island Power Company 
of Flushing, Long Island, do hereby call a special meeting of the Board of 
Directors of said Company to be held in its office at No. 285 Duane St., New 
York City, at 4 P.M., on this 21st day of May, 1927, for the purpose of acting 
upon a proposition for the sale of the Company’s Flushing plant; and we 
hereby waive all statutory and by-law requirements as to notice of time, place, 
and purposes of said meeting, and consent to the transaction thereat of any and 
all business pertaining to the affairs of the Company. 


New York City, N. Y., 
May 21, 1927 


Joun McFeErcuson 
Harotp H. Harpine 
BENTON CRELLER 
Howarp H. Maurice 
Horace Evans 


Special meetings of directors are sometimes irregularly assem- 
bled, as for instance where all the members of a board come together 
on some informal notice or without previous notice, and then and 
there agree to waive all the usual formalities and hold an immediate 
meeting. Such meetings, termed “consent meetings,” are entirely 
legal and are not uncommon where boards of directors or executive 
committees are small and easily assembled. Frequently such meet- 


1For general discussion of directors’ meetings, see Ch. 25, ‘Meetings of Directors.” 
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ings are specifically, though unnecessarily, authorized by the by- 
laws. 
For such meetings a written validation is not strictly necessary. 
The participation of all the parties entitled to be present, duly 
entered on the minutes of the meeting, affords legal evidence of 
their consent thereto and estops any subsequent objections on their 
part to the proceedings. As a precautionary measure, however, the 
secretary should have every member of the board sign the minutes 
of a consent meeting, or otherwise sign a waiver of notice and 
agreement to the meeting in some such form as given below: 


Form 170. Agreement for Consent Meeting of Directors 


HARRISON CUTLERY COMPANY 


WAIVER OF NOTICE 


We, the undersigned, all the Directors of the Harrison Cutlery Company, 
being now present, do hereby consent to an immediate meeting of the Board 
of Directors of said Company to be held in the office of Henry M. McCall, 
No. 253 Broadway, New York, at 3 p.M., this 14th day of February, 1927, and 
we hereby waive all requirements as to notice of time, place, and purposes of 
such meeting, and agree to the transaction thereat of any and all business 
pertaining to the affairs of the Company. 


Henry H. McCatrr 
SrmMon FRANKENSTEIN 
James J. McCatri 

= Howarp H. FRENKEL 
STANLEY T. Brown 


When a special meeting of directors is desired and it cannot 
be assembled by call and waiver, perhaps because of the absence 
of one or more directors, or because of a refusal on the part of 
one or more directors to sign the call and waiver, it must be assem- 
bled by call and notice. In such case the call must be signed as 
required by the by-laws—usually by the president or a certain 
number of the directors. A form of president’s call is given on 
the following page. 

This call is handed to the secretary who, in accordance with its 
instructions, follows it up with the usual notice of the meeting. The 
form of this notice is given later in the chapter. 


al De tea 
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Form 171. President’s Call for Special Meeting of Directors 


HYDRO-CARBON STEEL COMPANY 
134 West 23rd St., New York 


January 10, 1927 
Mr. Mitton H. Sannerson, 
Secretary Hypro-Carspon Steet Co. 
Dear Sir: 


In accordance with the authority vested in me by the By-laws of this 
Company, I hereby call a special meeting of the Board of Directors to be held 
in the office of the Company on the 20th day of January, 1927, at 3 o’clock in 
the afternoon, for the purpose of considering and.acting upon a proposal to 
purchase the plant of the Scranton Foundry Company and for the transaction 
of any other business in connection therewith that may be necessary, and you 
are hereby authorized and instructed to send out notices of said meeting as 
required by the By-laws of this Company. 

Joun H. Pumps, 
President 


The by-laws frequently provide that special meetings of the 
board may be called by a certain number of the directors. This 
call is usually addressed as in the following form and handed to 
the secretary direct. 


Form 172. Directors’ Call for Special Meeting of Directors 


CALL FOR SPECIAL MEETING. OF DIRECTORS 


We, the undersigned, Directors of the Manhattan Photo Supply Com- 
pany, hereby call a special meeting of the Directors of said Company, to be 
held in its office, No. 1575 St. Nicholas Ave., New York, on the 17th day of 
February, 1927, at 11 A.M., for the purpose of considering and acting upon a 
proposition to purchase the plant and equipment of the Adams Automatic 
Camera Company, and for the transaction of any and all business necessary in 
connection therewith, and we hereby instruct the Secretary of the Company 
to send out notices of said special meeting in accordance with the By-law 
requirements of this Company. 


New York City, Henry C. Carson 
February 5, 1027 Frank H. MeErricy 
To Mr. Jonn H. Hersey, SAMUEL FRENKEL 


Secretary Manuatran Puoto Suppry Co. 


It is but rarely that publication notices are used in assembling 
directors’ meetings. Either of the following notices might be 
readily modified, if desired, to serve as a publication notice. Consent 
meetings, from their nature, do not permit of any formal notice. 

The following is a simple form for notice of special meeting 
of directors. It would either be mailed or delivered in person. 
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Form 173. Notice of Special Meeting of Directors 


HYDRO-CARBON_ STEEL COMPANY 
134 West 23rd St., New York City 


January II, 1927 
Mr. Watter H. SINcLarr, 
f Montclair, New. Jersey 


Dear SIR: 4 


You are hereby notified that pursuant to call of the President, a special 
meeting of the Board of Directors of this Company will be held in its office 
at 3 P.M. on the 20th day of January, 1927, to act upon a proposition to purchase 
the plant of the Scranton Foundry Company and to transact such other business 
in connection therewith as may be necessary or desirable. 


Respectfully, 


Mitton H. SANDERSON, 
Secretary 


This notice must be sent to every member of the board. The 
time, place, and purpose of the meeting must be stated, and, unless 
every member of the board is present and agrees thereto, no busi- 
ness may be legally transacted at the meeting save that so speci- 
fied. f 

The following notice is the usual formal notice of the regular 
meeting of directors. If desired, a printed form might be used 
with blanks for the dates and addresses. 


Form 174. Notice of Regular Meeting of Directors 


HYDRO-CARBON STEEL COMPANY 
134 West 23rd St., New York City 


March 15, 1927 
Mr. Watrer H. SInc.iair, 
Montclair, New Jersey 


DEar Sir: 

You are hereby notified that the regular quarterly meeting of the Board 
of Directors of the Hydro-Carbon Steel Company will be held in the office 
of the Company, No. 134 West 23rd St., New York, on Tuesday, March 28, 
1927, at 3 P.M. 

Respectfully, 
Mirton H. Sanoperson, 
Secretary 


If business of special importance or out of the usual routine is 
to be transacted at a regular meeting of the board it is good prac- 
tice to specify such business in the notice of the meeting. 


CHAPTER 150 


PROXIES 


A proxy is merely a stockholder’s special power of attorney and 
may convey any authority as to the representation of his stock 
the maker desires up to the limit of his own.t 

The powers conferred by a ‘proxy are limited strictly to those 
specified. Thus a proxy to vote on a proposed amendment of the 
charter at a certain meeting would not authorize the holder to vote 
also upon a proposed amendment of. the by-laws though considered 
at the same meeting. 

The time for which a proxy runs is also governed strictly by 
the provisions of the instrument unless sooner terminated (1) by 
statutory or by-law provisions, (2) by the death of the maker, 
(3) by the sale of his stock, (4) by his formal revocation filed with 
the secretary, or (5) in most states, for the meetings at which he 
appears, by the presence and participation thereat of the maker. 
In New Jersey, even though a stockholder be present at a meet- 
ing, his proxy if then in force is not waived by his presence unless 
he gives the secretary written notice of its revocation.2, A proxy 
given for a particular meeting holds good for any meeting adjourned 
therefrom, whether so specified in the proxy or not. 

A proxy should be in writing, but it is not necessarily in any 
particular form; it need not be acknowledged or proved, but it 
must be in such a shape as reasonably to satisfy the inspectors 
of election of its genuineness and validity. To meet this require- 
ment the proxy should be signed and sealed by the maker and be 
witnessed by at least one person, but does not ordinarily require 
acknowledgment. It may cover all or any part of the stock owned 
by an individual, and two more proxies may be given by a single 
stockholder, each proxy covering a part of his holding, or each 
authorizing action on different propositions. 

Directors cannot give proxies authorizing others to represent 
and vote for them at directors’ meetings. The directors occupy a 

CE eee ied he Margsuotunsanted went 
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position of trust and they cannot as individuals delegate the trust 
vested in them to others. This is a settled principle of law. 

When the proxies are to be used they are filed with the secre- 
tary of the meeting. If the holder desires to retain his original 
proxy, he may, after exhibiting the original, file a certified copy 
with the secretary of the meeting. 


Form 175. Proxy—Simple Form 


PROXY 


I hereby appoint George H. Brewer my proxy with full authority to vote 
for me and in my place at any and all stockholders’ meetings of the Brewer 
Plow Company. 


Witness my hand and seal this 7th day of May, 1927. 
Haroitp J. McCormick [L. s.] 


Witnessed by 
Henry F. Simmons 


This proxy is under most circumstances legally sufficient and 
the powers it conveys are broad. A more formal proxey is, how- 
ever, desirable when important matters are to be considered. The 


proxy which follows is still simple as to form but more specific in 
its terms. ; 


Form 176. Proxy—Unlimited 


PROXY 


I, the undersigned, do hereby constitute and appoint George J. McClelland 
my true and lawful attorney to represent me at any and all meetings of the 
stockholders of the Carney Falls Spinning Company, and for me and in my 
name and stead to vote thereat upon the stock standing in my name on the 
books of said Company at the times of said meetings, and I hereby grant my 


ac attorney all the powers that I should myself possess if personally present 
thereat. 


' Witness my signature and seal this 15th day of January, 1927. 
Harorp B. McCretranp [L. s.] 


In the presence uf 
ALPHONSE H. Durer 


A proxy may be given for a specified meeting or until a specified 
date. Thus the following proxy, of this latter nature, becomes null 
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and void without formal revocation or other action on the part of 
the maker, at the expiration of the specified term. A form of proxy 
for a particular meeting is shown in Form 178. 


Form 177. Proxy—Time Limited 


PROXY 


I, the undersigned, do hereby constitute and appoint Henry M. Williams 
my true and lawful attorney to represent me at all meetings of the stockholders 
of the Carney Falls Power Company held on or prior to the 15th day of 
June, 1927, and do hereby authorize and empower him for me and in my name 
and stead to vote at such meetings upon the stock now standing in my name 
on the books of said Company, and I hereby grant my said attorney all the 
power at said meetings that I should myself possess if personally present thereat. 


Witness my signature and seal this Ist day of February, 1927. 
SAMUEL B. Fremont [L. s.] 


In the presence of 
J. J. MASTERSON 


It should be noted that the wording of the foregoing proxy 
authorizes the appointee to vote only upon the stock “now stand- 
ing in my name.” Should the maker dispose of this stock prior 
to the expiration date of the proxy, the proxy would of course be 
automatically terminated and be of no further effect. Should the 
maker acquire additional stock of the company after the date of 
this proxy but during its life, such additional stock is not covered 
by the proxy. In this the proxy differs from the preceding proxy, 
which covers all stock owned by the maker “at the times of said 


? 


meetings.” 

If all the stock covered by a proxy is disposed of before the 
date of meeting, such proxy is, as already stated, thereby nullified. 
If part of the stock is sold, the proxy still holds for the remaining 
stock. If a proxy specifies the number of shares of stock to be 
voted upon, such proxy is good for the number of shares standing 
in the maker’s name up to the specified number. 

Outside its limitation as to time, the following proxy is broad. 
It not only covers all stock held in the name of the maker at the 
time of meeting and empowers the appointee to act as fully and 
with the same authority as the owner might himself, but also em- 
powers him to give and revoke proxies conveying similar voting 
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powers to others. If it is not desired to convey these latter powers, 
omit the words “with full power of substitution and revocation.” 


Form 178. Proxy for Particular Meeting * 


PROXY 


Know Att MEN By THESE PRESENTS: 


That I, the undersigned, do hereby constitute and appoint Kenneth J. 
Johnson my true and lawful attorney with full powers of substitution 
and revocation, to represent me at the special meeting of stockholders of the 
Graham Navigation Company, to be held on the toth day of June, 1927, at 
3 p.M., and do hereby authorize and empower him to vote at said meeting and 
at any adjournment thereof, for me and in my name and stead, upon the stock 
then standing in my name on the books of said Company, and I hereby grant 
my said attorney all the powers that I should possess if personally present at 
said meeting. 

Witness my signature and seal this 1st day of May, 1927. 


Me ver M. McKim ([kL. s.] 


In the presence of 
Henry P. SwenTON 


The following form may be used when but a portion of the stock 
owned by a stockholder is to be represented by his proxy. A single 
stockholder may give several such proxies to cover his entire hold- 
ing of stock, the object being to admit several representatives to 
the proceedings of the meeting. 


Form 179. Proxy—Limited as to Stock 


PROXY 


I, the undersigned, do hereby nominate and appoint John H. McConnell my 
true and lawful attorney, for me and in my name, place, and stead to vote at 
all stockholders’ meetings of the Fowler Watch Company upon Twenty-five 
Shares of the stock of said Company standing in my name, and I hereby grani 
my said attorney all the powers as to said Twenty-five Shares of stock that J 
would myself possess if personally present at such meetings. 


Witness my signature and seal this roth day of March, 1927. 


Francis P. STERLING 
In the presence of 
Harry H. Frencu 


* For form of proxy for first meeting of stockholders, see Form 129. 


Thre 
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The following proxy does not convey any greater or more com- 
plete powers than the shorter forms heretofore considered, but is 
more specific and conventional and therefore preferable when mat- 
ters of importance are to be considered and acted upon. 


Form 180. Proxy for Annual Meeting—Formal 


PROXY 


Know Att MEN By THESE PRESENTS: 


That, we, the undersigned, stockholders of the Carney Falls Power Com- 
pany, do hereby constitute and appoint J. Adam McCall our true and lawful 
attorney with full power of substitution and revocation, for us and in our names, 
place, and stead to vote upon the stock then standing in our respective names 
upon the books of said Company, at the annual meeting of the stockholders 
thereof to be held in the office of the Company, 425 Fifth Ave., New York City, 
March 17, 1927, at 10 o’clock in the forenoon, and at any meeting postponed 
or adjourned therefrom, hereby granting to our said attorney full power and 
authority to act for us, and in our names and stead to vote thereat upon our 
said stock in the election of directors and in the transaction of such other 
business as may be brought before the said meeting, all as fully as we might 
or could do if personally present, and we hereby ratify and confirm all that 
our said attorney or his substitute shall lawfully do at such meeting in our 
names, place and stead. 


In Witness WueEreor, we have hereunto affixed our respective signa- 
tures and seals this 2nd day of January, 1927. 


S. S. Forsom fits, Sal 
Henry M. CLeveranp [L. s.] 
J. B. McLain [is] 
SARGENT McLain [L. s.J 


In the presence of 
Witu1am J. HAMMoND 
as to S. S. Folsom 
and Henry M. Cleveland 
Jerry T. McALrisTER 
as to J. B. McLain 
and Sargent McLain 


Notices of the annual meetings of the larger corporations are 
usually accompanied by proxy forms, which stockholders unable 
to be present at the meeting in person are requested to sign and 
send in to the corporate officials. In this way a quorum is often 
secured when otherwise it would fail. The plan is sometimes utilized 
with much effect for the purpose of securing a majority for some 
measure favored by the directors of the company, or to secure the 
election or re-election of parties desired as directors by those in 


control. 
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Proxies sent with notices of meetings sometimes name the party 
or parties to act, but are frequently sent out with the names omitted, 
and are then usually returned signed in blank; i.e., while duly signed 
and witnessed, the name of the person who is to act as proxy is 
omitted. The name of the secretary or someone else present at the 
meeting is then inserted and the instrument so completed is legally 
effective. 

Proxies signed in blank are usually employed in any case where 
the name of the party to act has not been definitely decided upon 
or where it is immaterial. In this shape the proxy can be used by 
anyone into whose hands it may come. When once completed, how- 
ever, by the insertion of the name of the party to-act, it can be 
used only by the specified party, nor can this party authorize anyone 
else to vote the stock covered by the proxy unless the proxy itself 
distinctly confers upon him full rights of substitution, 

The following proxy form was sent out with the notice of an- 
nual meeting shown in Form 159. It is very comprehensive cover- 
ing the entire stock standing in the shareholders’ name at the time 
of the meeting, for all matters coming before the meeting or any 
meeting adjourned therefrom, with full powers of substitution and 
revocation. 


Form 181. Proxy—Annual Meeting 


STANDARD SANITARY MFG. CO. 


PROXY—SHAREHOLDERS’ MEETING 


Know Att MEN By THESE PRESENTS: 


That I, the undersigned, being the owner of ................ (Preferred) 
Shares of the capital stock of the corporation above named, do hereby constitute 
and appoint Theo. Ahrens, J. W. Oliver, W. C. McKinney, all or any of 
them, my true and lawful attorneys, in my name, place and stead, to vote upon 
the stock owned by me or standing in my name, as my proxy, at the annual 
meeting of the shareholders of the said Company to be held at the Company’s 
office, 15 Exchange Place, Jersey City, N. J., on the 14th day of January, 1926, 
or at any adjournment or adjournments thereof, according to the number of 
votes which I may be entitled to cast: 


1. For the election of Directors according to By-Laws. 


2. Upon the resolution.of the Board of Directors proposing a further 
offer to employees of $500,000.00 par value of Common Stock, on the same 
petra) terms as heretofore, and at a price to be fixed by the Board of 

irectors. 


ee 
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3. Upon any and all other business that may properly come before this 
meeting. 


_ All as fully as I could do if personally present, with full power of substi- 
tution and revocation, hereby granting said attorney, or attorneys, full power 
and authority to act for me and in my name, and hereby ratifying and confirm- 
ing all that my said attorney or substitute may do in my name, place or stead 
by virtue hereof. 


In Witness Wuereor, I have hereunto set my hand and seal this 
A EAS eee a ae Gay ROD Le pavau Gia aeys ante stat EO ZO: 


Witress+ayiths arcs bart Ke Sods seh! 


Shareholder 


Signature of shareholder must appear 
on line above with signature of witness 
directly opposite. Necessary revenue 
stamps will be affixed after return of 
this proxy. 


The following proxy form was sent out with the notice of an- 
nual meeting shown in Form 161. Each proxy form was num- 
bered and the name and address of the stockholder to whom it was 
sent appeared below the proxy in such manner that notice and proxy 
could be sent in a “window” envelope. 


Form 182. Proxy—Annual Meeting 


THE NEW YORK CENTRAL RAILROAD COMPANY 


The undersigned Stockholder ....of The New. York Central Railroad 
Company hereby appoints .... WitttAM K. VANDERBILT, PAtTRicK E. Crow- 
LEY, ALBERT H. Harris and Epwarp F. STEPHENSON, or any one of them, to 
vote as the attorney and proxy of the undersigned at the annual meeting of 
the Stockholders of the said Company, appointed to be held at the said Com- 
pany’s principal office in the City of Albany, N. Y., on the fourth Wednesday 
(being the 26th day) of January, 1927, at 12 o’clock noon, or at any adjournment 
thereof, in the Election of Directors of the said Company, and three Inspectors 
of the next election, for the approval of the proposed lease for a term of 999 
years by this Company and The Chesapeake and Ohio Railway Company of 
the line of railroad proposed to be constructed by Nicholas, Fayette and 
Greenbrier Railroad Company in the counties of Nicholas and Fayette, State 
of West Virginia, together with appurtenant properties and franchises and all 


extensions and branches that may be constructed, acquired or leased by the 


lessor with the approval of the lessees, and in the transaction of such other 
business as may lawfully be brought before the meeting; and in the name 
of the undersigned to act at such meeting, or adjournment thereof, or in 
any proceeding which may then take place, according to the number of shares 
of stock standing in the name of the undersigned, and as fully as. the under- 
signed could do if personally present—with full power of substitution to them 


or any one of them. 
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Witness the hand... . and seal... . of the undersigned this.......... 
GEN arn disniasnediadun duatcmonts sonics TeIQ2 see 


emer eee e ser ere oer rs eee er eeeseseses 


Corporate stockholding is common and the shareholding corpora- 
tion has the same right to representation at the stockholders’ meet- 
ings of the corporation in which it holds stock as has any other stock- 
holder. If the stock is held by the corporation in its own name, the 
proxy might be given under the corporate name as in the following 
general form. 


Form 183. Corporate Proxy 


PROXY 


Know Att MEN By THESE PRESENTS: 


That the Southern Steel Company, a corporation organized under the 
laws of the State of Pennsylvania, owning and holding Five Hundred Shares 
of the Capital Stock of the Howard Welding Company of New York City, 
does hereby constitute and appoint Frederick W. Morton of New York City 
its true and lawful attorney to attend the annual meeting of the aforesaid 
Howard Welding Company to be held in its office, No. 22 Broad St., New York, 
on Monday, January 16, 1927, at 10 o’clock in the forenoon, and thereat for 
this Company and in its name, place, and stead to vote upon the said Five 
Hundred Shares of stock, and to do all such other things competent to a 
stockholder of said Howard Welding Company, as may in his judgment be 
necessary or advantageous for the interests of this Company, and to that end 
the said Southern Steel. Company does hereby grant to its said attorney for 
said meeting, and for any meetings adjourned therefrom, any and all powers 
belonging to or pertaining to this Company as a stockholder of the aforesaid 
Howard Welding Company, hereby ratifying and confirming all that its 
said attorney may lawfully do at said meeting in its name, place and stead. 


In Witness Wuenreor, the President and Secretary of the said South- 
ern Steel Company, duly authorized thereto, have hereunto affixed 
the signature and seal of their said Company, all being done in the 
City of Philadelphia, Pennsylvania, on this 3rd day of January, 


1927. 
SouTHERN STEEL CoMPANY, 
{CORPORATE — By Joun Mt SHERMAN, 
SEAL Pr esident 


Attest seal: 
Witittam M. McDona tp, 
Secretary 


A proxy may be revoked by the maker at any time even though 
by its terms the proxy is irrevocable. The only exception to this 
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rule is where occasionally a proxy is coupled with an interest in 
the stock on which the proxy is given. The revocation of a proxy 
should be in writing and be filed with the secretary of the meeting. 
The mere presence of the owner of the stock at any meeting, with 
the express intention of voting his stock thereat, has, save in New 
Jersey, the effect of revoking for that meeting all outstanding proxies 
given by him. If a proxy is issued while a prior proxy for the 
same stock is outstanding, a revocation of the first proxy should 
be incorporated in the second. Should this not be done, the more 
recent proxy will on presentation revoke the first, but the absence 
of formal revocation is a suspicious circumstance, liable to provoke 
inquiry and cause trouble. 


Form 184. Revocation of Proxy 


REVOCATION OF PROXY 


Know Att MEN By THESE PRESENTS: 


That I, the undersigned, do hereby revoke and annul any and all proxies 
or powers of attorney heretofore given by me, authorizing or empowering any 
person or persons to represent me, or vote in my name and stead or act for me 
in any way whatsoever at any meeting or meetings of the stockholders of the 
Carney Falls Power Company. 


Witness my signature and seal this roth day of May, 1927. 


WitrreD Harnes_ [L. s.| 
Tn the presence of 
JoHN H. DEForeEsT 


The foregoing revocation of outstanding proxies, though sim- 
‘ple, is sweeping in its terms. If some particular proxy is to be 
excepted from the general revocation, such proxy may be specifically 
reserved, or otherwise the revocation may itself be limited by its 
terms to the one or more proxies to be revoked, in which case any 
other outstanding proxies are not affected. 


CHAPTER 151 
MOTIONS AND RESOLUTIONS 


In the course of corporate meetings, whether of stockholders or 
directors, anything to be done that is obviously proper and of no 
great importance may be merely ordered by the president, as for 
instance, the reading of the minutes of the previous meeting, or 
the filing of some paper or report, and, in the absence of objec- 
tion, this is held to be the action of the meeting. Matters of more 
importance are sometimes acted upon in this same way, but usually, 
and properly, action is then taken by means of either a motion or a 
resolution. 

There is no distinct line of demarcation between these two. They 
differ as to form but both are expressions of the decisions of the 
meeting and are of the same legal force. The motion is the simpler 
in form, and, though there is no well-established rule, is usually 
employed for matters of minor importance; while resolutions, which 
are formal and usually go further into their subject matter, are 
employed for such important corporate actions as require a more 
complete statement and record. 

Motions are not as a rule submitted in writing. The secretary 
must therefore exercise every care to get the sense of what is 
intended. If he is in doubt in any case as to whether he has under- 
stood the motion, or if its subject matter is of unusual importance, 
or if it is desirable that the exact wording be preserved, the presiding 
officer should request the maker of the motion to repeat it, or, better, - 
to reduce it to writing. When this is done, the written motion is 
turned over to the secretary, and, if carried, is incorporated in his 
minutes in the exact form submitted. : 

The following forms show motions as they should appear in 
the secretary’s minutes. The form is the same for either stock- 
holders’ or directors’ minutes. 


Form 185. Motion Instructing Secretary to Cast Vote 


There being no other nominations, the Secretary was instructed by motion 
unanimously carried, to cast the single ballot of the meeting for the five candi- 
dates for Directors already named. 


1322 
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Form 186. Motion Instructing Secretary to Cast Vote— 
Formal 


’ On motion unanimously carried, the Secretary was instructed to cast the 
single ballot of the meeting as follows: 


For Presidetit yy: 1 pauls, S20 ut Ouch. Poltas ess John H. McNeil 
ee Vices President Gis ans. oo eo ite Hace es Samuel French 
pare Secretaryiont. iis) cra eod ie, Hh Miabi ngs Harry McGill 
Pst meastrent.xeung,) Bid, hy ZI Joseph F. Macklin 


An amendment to the by-laws is usually acted upon by means of 
a resolution. In the following instance, as the amendment is of 
minor importance it is decided by motion. 


Form 187. Motion to Amend By-Laws 


By motion unanimously carried, Section 1 of Article II of the By-laws was 
amended by changing the hour for the assembling of the annual meeting of the 
Company from 12 o’clock noon to 3 P.M. 


Form 188. Motion to Pay Bills 


Upon motion duly seconded and unanimously carried, the Treasurer was 
instructed to pay the account of the Meyer Contracting Company for One 
Hundred and Thirty-Five Dollars, due for repairs on roof of the Franklin 
Mill as per statement submitted. 


Usually the secretary uses his discretion as to recording the names 
of the parties making and seconding motions. They are not essential 
in the case of routine motions, motions covering matters of minor 
importance, or motions unanimously carried. Under other circum- 
stances the name of the party making and also the party seconding a 
motion should be recorded. The vote on important motions when 
there is opposition, is sometimes recorded as well. 


Form 189. Motion to Employ General Manager 


Mr. Henry Sheldon moved that James J. McLain be employed as General 
Manager of the Company for a term of two years from date, at the annual 
salary of Seven Thousand, Five Hundred Dollars payable in monthly instal- 
ments. The motion was seconded by Mr. Charles H. Corbett and carried; 
Messrs. Sheldon, McLemore, Corbett, and Johnson voting in the affirmative, and 
Messrs, Franklin, Hereford, and Trask in the negative. 


A motion in writing should appear on the minutes in the exact 


« 


1324 CORPORATION PROCEDURE (Ch. 151 


form submitted, as in the following example, and should be intro- 
duced by an explanatory statement, as “The following motion offered 
by Mr. Wilson was duly seconded and carried by unanimous vote.” 


Form 190. Motion to Appoint an Investigating Committee 


Moved, that the President be authorized and directed to appoint a Com- 
mittee consisting of three Directors of this Company, to investigate the books 
and accounts of the Treasurer for'the past three years, such Committee to have 
full access to the Company’s financial records and to have authority to employ 
an Auditor to conduct the technical work of their examination, the compen- 
sation of said Auditor not to exceed the sum of Seven Hundred Dollars. 


Resolutions should be submitted in writing. They are entered 
in the minutes prefaced with such explanatory remarks as the con- 
ditions require or the secretary thinks desirable, as “Upon motion 
duly made and seconded the following resolution was unanimously 
adopted,” or “The following resolution was presented by Mr. Cassell- 
ton, seconded by Mr. Edwards and adopted, Messrs. Cassellton, Ed- 
wards, Brice, and McNeil voting in the affirmative, and Messrs. Mack 
and Adams voting in the negative.” A preamble to a resolution is 
always admissible but, if its subject matter is simple, is noc necessary. 

There is no difference in form between a resolution adopted by 
the stockholders and one.adopted by the directors. 


Form 1gt. Stockholders’ Resolution for Sale of Entire Assets ! 


Wuereas, William F. Gaynor and James G. Reilly, as Trustees before 
organization for the New Hampshire Granite Company, have made a proposi- 
tion to purchase the entire plant and business of this Company as a going 
concern, including all assets and liabilities, save cash in bank and on hand, for 
Ten Thousand Dollars ($10,000) in cash and Forty Thousand Dollars ($40,000) 
par value of the stock of said New Hampshire Granite Company : 


Now, THereroreE, Be Ir Reso_vep, That the said proposition be hereby 
approved, and that the Directors of this Company be and hereby are fully 
authorized, instructed, and empowered to accept the said proposition for the 
sale of its entire property and business, and to do all things necessary to carry 
such acceptance into effect according to the terms of said proposition. 


Form 192. Stockholders’ Resolution Authorizing Consolida- 
tion 


Wuereas, A consolidation of the Midvale Foundry Company and the 


Wanaque Steel Company under the name of the New Jersey Steel Foundry 


1 For corresponding directors’ resolution, see Form 211. 


Ch. 151] MOTIONS AND RESOLUTIONS 1325 


Company, has been proposed by the Wanaque Steel Company on terms and 
conditions approved by the Board of Directors of this Company ; and 


WuereEas, Said proposed consolidation on the terms set forth meets with 
the approval of the stockholders of the Company: 


Now, Tuererore, Be Ir Resotvep, That the Board of Directors of this 
Company be and hereby is fully authorized, empowered, and instructed to take 
all such steps as may be necessary or desirable to carry said consolidation into 
effect in accordance with the terms submitted by the said Wanaque Steel 
Company. 


Form 193. Stockholders’ Resolution to Amend By-Laws 


WHEREAS, Section 2 of Article IV of the By-laws of this Company relating 
to the President reads and provides in part as follows: 


“He may also, in the absence or disability of the Treasurer, indorse 
checks, drafts, and other negotiable instruments for deposit or collection, 
and shall, with the Secretary, sign the minutes of all meetings over which 
he may have presided.” 


Anp WuHeErEAS, It seems to the stockholders of the Company that the 
interest of the Company will be better conserved if these duties are assigned 
to the Vice-President of the Company, save as to the signature to minutes: 


ReEsoLvED, That said Section 2 of Article IV of said By-laws be and hereby 
is amended as to the part above set forth to read and provide as follows: 


“He shall, with the Secretary, sign the minutes of all meetings over 
which he may have presided.” 


and that Section 3 of Article IV of said By-laws relating to the Vice-President 
be amended by the addition of the following provision: 


“He may, in the absence or disability of the Treasurer, indorse checks, 
drafts, and other negotiable instruments for deposit or collection.” 


The following is a simple form of resolution authorizing the 
treasurer to open a bank account. It should be certified before sub- 
mission to the bank. 


Form 194. Directors’ Resolution to Open Bank Account 


Resotvep, That the Treasurer be and hereby is authorized and instructed to 
open an account for the Company with the Irving National Bank of New York 
City, and to deposit therein all funds of the Company coming into his pos- 
session, such account to be in the name of the Company and funds deposited 
therein to be withdrawn only by check signed by the Treasurer and counter- 
signed by the President. 


In some cases the designated bank requires a certified transcript 
of any by-laws giving the duties and powers of the officers in relation 
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to the funds. Such by-laws may be certified separately, or may be 
included in the resolution, as in the following example: 


Form 195. Directors’ Resolution Designating Depositary * 


Wuereas, Section 3, Article VII of the By-laws of the Standard Milling 
Company is as follows: ; 


“The Moneys of the Company shall be deposited in the name of the 
Company in such bank or banks as the Board of Directors shall designate, 
and shall be drawn out only by check signed by the Treasurer and counter- 
signed by the President, unless otherwise provided by resolution of the 
Board.” 


Now, Tuererore, In pursuance of said By-law, the Board of Directors of 
the Standard Milling Company hereby designates the Sherman Trust Company 
of New York City as a depositary of this Company, and authorizes and 
instructs the Treasurer to open an account with said Trust Company in the 
name of the Company, and to deposit therein all funds of the Company coming 
into his custody, save as may be otherwise directed by the Board, said funds 
to be withdrawn only by check signed by the Treasurer and countersigned by 
the President. 

In many cases, as already stated,® the banks have their own forms 
of resolution for designation of the corporate depositary, which they 
supply on request and which they naturally prefer should be used. 
As a rule these forms are good, though occasionally the latitude and 
power they confer upon the officers of the corporation are somewhat 
excessive. If this is the case, the resolution may be so modified as to 
eliminate these undesirable provisions while still preserving its gen- 
eral form. The resolution which follows is, in the general form, 


used by some of the large New York banks. 


Form 196. Directors’ Resolution Designating Bank 


Resotvep, That the Sherman National Bank of the City of New York be 
and the same is hereby designated as the depositary of the funds of the American 
Textile Company, and that an account be opened with such Bank in the name of 
said Company, and that George H. Wahrman, the Treasurer of said Company, 
so long as he shall be Treasurer thereof, is hereby authorized to sign or indorse 
any instrument for or on behalf of said Company and have the same placed 
to the credit of said account, and also from time to time withdraw or transfer 
by check or draft or other instrument signed by him and countersigned by 
Henry G, Maxim, President of the said American Textile Company, or any 
successor President of said Company, any amount or parts thereof which may 
from time to time be to the credit of said account; and 


Resoivep, FurtHEr, That the respective powers and the authority conveyed 


by this present resolution shall pass to any duly elected and qualified successor 
Treasurer or President of the said American Textile Company without further 


2 For certification, see Form 254. 
®Ch. 144, “Organization Meeting of Directors.” 
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action of this Board, and as fully and to the same extent as if said successor 
officer were named herein. 


Under this resolution, if a new treasurer or president is elected, 
nothing is necessary save for the election and acceptance of the new 
official to be certified to the bank by the secretary of the company.* 


Form 197. Directors’ Resolution Authorizing Issue of Stock 


Resotvep, That the President and Treasurer be and hereby are authorized 
and directed to issue certificates of the full-paid Capital Stock of this Company 
to the aggregate amount of Ten Thousand Dollars ($10,000), and to deliver 
the same to the written order of Robert H. Stuart, Fis¢al Agent for the Com- 
pany, Aa payment into the treasury of the Company of the full par value 
thereot. 


Form 198. Directors’ Resolution Authorizing Contract 


Reso_veD, That the President and Secretary be and hereby are authorized 
and instructed to enter into a contract with the Wilbur Collins Construction 
Company on behalf of this corporation, for the erection of a power house, the 
construction of said power house to be in accordance with the plans and 
specifications on file in the office of this corporation, and the cost thereof 
not to exceed Twenty-Five Thousand Dollars ($25,000), payment thereof to 
be made as set forth in the written proposition heretofore submitted to this 
corporation by the said Wilbur Collins Construction Company. 


The following very simple resolution is used by one of the large 
steel companies in the declaration of dividends. 


Form 199. Directors’ Resolution Declaring Dividend 


Resotvep, That a dividend of one and one-half per cent (1%) be declared 
out of undivided profits upon the Common stock of this Company, payable 
January 31, 1927, to stockholders of record January 15, 1927. 


Form 200. Directors’ Resolution Declaring Dividend 


REsoLvep, That the sum of Ten Thousand Dollars ($10,000) be and hereby 
is appropriated and set aside from the surplus profits of this Company for the 
payment of the regular Two Per Cent (2%) quarterly dividend upon its out- 
standing stock, said dividend to be payable on the 20th day of May, 1927, 
to stockholders of record as shown by the books of the Company at the close 
of business on the 15th day of May, 1927. 

ResoLveD, FurrHer, That the Treasurer of this Company be hereby 
authorized and instructed to give notice of such dividend and to pay the same 


when due. 


4 See Forms 254-257. 
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Form 201. Directors’ Resolution Declaring Dividend—Pre- 
ferred Stock 


Reso.vep, That the semiannual dividend of Three Per Cent (3%) upon 
the outstanding Preferred Stock of the Company be and hereby is declared 
from surplus profits, said dividend to be paid on the 10th day of March, 1927, 
and to be payable to stockholders who appear of record on the Ist day of 
March, 1927, at 3 P.M., and that the Treasurer of this Company be hereby 
instructed and fully authorized to give due notice of such dividend and to pay 
the same on the date set forth. 


Form 202. Directors’ Resolution Declaring Dividend—Pre- 
ferred and Common Stock 


Wuereas, The surplus profits of this Company now exceed the sum of Ten 
Thousand Dollars ($10,000) required by the By-laws of this Company to be 
in reserve before dividends may be paid upon either the preferred or common 
stock of this Company, and such excess is now available for payment of 
dividends : 


Now, THEREFORE, Be Ir Resorvep, That a dividend of Five Per Cent (5%) 
be and hereby is declared upon the outstanding Preferred Stock of this Com- 
pany, and a dividend of Three Per Cent (3%) on the outstanding Common 
Stock of this Company, said dividends to be payable from said excess surplus 
profits of the Company on the 5th day of March, 1927, to stockholders appearing 
of record at 3 p.M., on this 15th day of February, 1927, and that the Treasurer 
of this company be hereby fully authorized and instructed to give proper notice 
of said dividends, to pay the same when due, and to take all other necessary 
steps to carry out the intent of the present resolution. 


The following form of resolution was used in increasing the num- 
ber of its directors by the Standard Oil Company of California: 


Form 203. Directors’ Resolution for Increase of Number of 
Directors 


WHEREAS, owing to the increase in the business of this corporation, it is 
deemed for its best interests that the number of its Directors should be increased 
from seven to ten: 


Resotvep, That the proposition of increasing the number of the Directors 
of this corporation from seven to ten be submitted to the stockholders of this 
corporation for their written assent; and be it further 

RESOLVED, That there be. further submitted for the written assent of the 
stockholders of this corporation the proposition of amending the Articles of 


Incorporation of this corporation to state the. number of its. Directors as 
increased from seven to ten. 


Similar action was taken by the American Telephone and Tele- 
graph Company in the following manner : 


“= 


Ch. 151] MOTIONS AND RESOLUTIONS 1329 


Form 204. Directors’ Action Increasing Number of Directors 


RESOLVED, That the Number of Directors of the American Telephone and 
Telegraph Company be increased from seventeen (17), the present number 
to nineteen (19). i 


On motion: it was 
Voted: to take a stock. vote upon said resolution, 


The resolution which follows, calls a meeting of stockholders of a 
New York corporation to authorize an amendment of its charter. 


Form 205. Directors’ Resolution Calling Special Meeting of 
Stockholders 


Wuenreas, The authorized Capital Stock of this Company is One Hundred 
Thousand Dollars ($100,000) divided into One Thousand (1,000) Shares of 
Commion Stock of the par value of One Hundred Dollars ($100) each, of which 
Five Hundred (500) Shares are issued and Five Hundred (500) Shares are 
unissued ; and 

Wuereas, It is deemed advisable by this Board that said Capital Stock 
shall be so classified and divided into Common and Preferred Stock that the 
said Five Hundred (500) Shares of outstanding stock shall be and remain 
Common Stock, but shall be of no par value; and that the said Five Hundred 
(500) Shares of unissued stock shall become and be non-voting Preferred Stock 
of the par value of One Hundred Dollars ($100) each, entitled to receive a 
cumulative, preferred dividend of Seven Per Cent (7%) per annum and 
redeemable at its par value at the option of the Company at any time after 
ten years from the date of its issue, and upon the liquidation of the Company 
to be redeemed if outstanding, at its full face value from the assets before any 
payment is made upon the Common Stock, but not to participate further in 
said assets: : 

Now, Tuererore, Be Ir Reso_vep, That a special meeting of the stock- 
holders of this Company be and hereby is called to meet in the office of the 
Company on the roth day of May, 1927, at to o’clock in the forenoon, for the 
purpose of considering and acting upon the proposed classification of the stock 
of this Company as afore set forth, and that the Secretary of the Company be 
hereby instructed to send out notices of said meeting as required by law and 
by the By-laws of this Company. 


Form 206. Directors’ Resolution Authorizing Sale of Bonds 


Resotvep, That Howell & Wilkins of New York City be and hereby are 
authorized and empowered to sell bonds of this Company to the aggregate face 
value of One Hundred Thousand Dollars ($100,000), and to deduct from the 
price received therefor a commission of Two Per Cent (2%), provided, however, 
that the net price received by this Company for each One Thousand Dollar 
($1,000) Bond shall not be less than Nine Hundred and Eighty Dollars ($980) ; 
and 

REso.vepD, FuRTHER, That the Treasurer of this Company be and hereby 1s 
authorized and instructed to deliver said bonds in whole or in part on the 
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written order of the said Howell & Wilkins, and to receive and receipt for all 
amounts paid by them into the treasury of the Company on account of sales 
of said bonds. 


Form 207. Directors’ Resolution to Purchase Property 


REsoLveD, That the President and Treasurer of the Company be and 
hereby are authorized and instructed to purchase the West Valley marl beds 
in accordance with the terms of the option under which said beds are now 
held, and that they be further authorized and empowered to do all such things 
tor and on behalf of the Company and in its name as may be necessary to the 
consummation of said purchase. . 


Form 208. Directors’ Resolution for Settlement of Claim 


Resotvep, That the President and Secretary of this Company, acting with 
its Counsel; be hereby instructed to use their best efforts to arrive at some 
favorable settlement with the employees of this Company injured in the recent 
accident, and that said officers be hereby fully authorized and empowered to 
agree to any settlement deemed by them satisfactory and approved by the 
Counsel of the Company, provided that the total payments involved therein 
shall not exceed the sum of Twenty-five Hundred Dollars ($2,500). 


Form 209. Directors’ Resolution Ratifying Sale of Property 


Wuereas, The President and Treasurer of this Company have heretofore 
on the 2Ist day of January, 1927, sold and disposed of the machinery, tools, 
and other apparatus belonging to this Company and then in the premises at 
235 Main St., Newark, New Jersey, the amount realized from such sale—Nine 
Thousand, Seven Hundred and Fifty Dollars ($0,750)—having been duly paid 
into the treasury of this Company; and 


Wuereas, Said sale was made without authorization from this Board owing 
to the absence from the city of so many of its members that a quorum could 
not be secured; and 


_ Wuenreas, In the opinion of the Board such sale was for the best interests 
of the Company, and the action of said officers in consummating the same 
therefore meets with its approval : 


Now, THEeEREForRE, Be It Resotvep, That the action of the said officers 
of this Company in selling and disposing of the aforementioned property as 
aforesaid, be and hereby is ratified, approved, and confirmed, and that said 
action be accepted as the action of the Company, and the bills of sale and 
assignments thereof be ratified, confirmed, and accepted as the duly executed 
assignments of this Company, of the same force and effect as if entered into 
under direct authorization of this Board. 


In some few states the statutes give the directors power to remove 
an objectionable official. Not infrequently elsewhere the charter or 
by-laws give the directors this power. The following resolution 
embodies such action taken in accordance with the statutes: 


ee eee ae 
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Form 210. Directors’ Resolution Removing Officer 


Wuereas, In the opinion of this Board the interests of the Company do 
not permit the continuance in his present official position of its President, John 
Farraday; and 


WHEREAS, The said John Farraday has refused to resign although requested 
thereto by members of this Board duly authorized thereunto: 


Now, Tuererore, Be It Resotvep, That exercising its statutory power the 
Board of Directors of the Manly Electric Corporation does hereby remove the 
said John Farraday from his official position as President of this Company, 
and declares said office vacant and said John Farraday no longer authorized to 
act on its behalf in any capacity; and 
_  Resotvep FurrHer, That the Secretary of the Company be and hereby is 
instructed to notify at once the said John Farraday of his removal from the 
presidency of this Company, and to give such other proper and public notice of 
said removal as may in his judgment be necessary to protect the interests of the 
Company. 


Form 211. Directors’ Resolution for Sale of Entire Assets” 


Wuereas, A proposition has been made by the Trustees of the New Hamp- 
shire Granite Company to purchase the entire property and business of this 
Company for Ten Thousand Dollars ($10,000) in cash and Forty Thousand 
Dollars ($40,000) in stock of the said proposed corporation as set forth in. their 
written proposition heretofore ordered to be spread upon the minutes of this 
meeting ; and 

Wuereas, The stockholders of this Company in duly assembled meeting 
at which all the voting stock of the Company was represented in person or 
by proxy, did by resolution unanimously carried, approve said sale and authorize 
and instruct this Board to accept said proposition: 

Now, THEREFORE, Be Ir Resotvep, That the said proposition be and the 
same is hereby accepted by this Company on the terms set forth in said written 
proposition as entered upon the minutes of this meeting, and the President and 
Secretary of the Company are hereby empowered and instructed to execute 
all proper instruments to carry such acceptance into effect, and on behalf of 
this Company to receive the said Ten Thousand Dollars ($10,000) in cash and 
Forty Thousand Dollars ($40,000) in stock of the said New Hampshire Granite 
Company, and to do all such other things in connection with such sale and 
the said transfer of property as may be found necessary for its proper con- 
summation. 


The following form of resolution is furnished by the authorities 
of the New York Stock Exchange for the use of companies making 
application for listings: 


Form 212. Directors’ Resolution—Application to List Stock 


Reso.vep, That application he made to the New York Stock Exchange for 
Phiemitstriie Cee tet Seto ti cel Sewer ee oe arts oe ose 4 cee eR U Tes eee ees 


5 Fcr corresponding stockholders resolution, see Form 191. 
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of this corporation: andSthat S0utg.7%.,. (ITunes «i eela ee eel be designated 
by the corporation to appear before the Committee on Stock List of said 
Exchange, with authority to make such changes in said application, or in any 
agreements relative thereto as may be necessary to conform with requirements 
for listing. 


The following resolution of regret was adopted by the board of 
directors of the American Telephone and Telegraph Company at 
the time of the withdrawal of Mr. Thurber from the chairmanship of 
the board: 


Form 213. Resolution of Regret—Directors’ 


WHereEAS. Howard F. Thurber, after nearly thirty-seven years of able, 
distinguished and loyal service, during the latter part of which he has held 
successively the offices of General Manager, Vice-President, President and 
Chairman of this board, has resigned so that he may be relieved of responsi- 
bility and duty in order to take a well-earned rest, it is 

Resotvep, That the members of this board do hereby express to Mr. Thur- 
ber their deep regret at the loss of his services and the association of a valued 
triend, and tender to him the assurance of their continued affection and high 
regard and their sincere wishes for his future welfare; and it is further 

REsoLveD, That the Secretary be and he is hereby instructed to engross a 
soy va the foregoing recital and resolution and to deliver the same to Mr. 

urber. 


CHAP TE RALS 2 


LIST OF STOCKHOLDERS; OUTLINE MINUTES: 
ELECTION FORMS 


List of Stockholders 


The secretary will find a list of stockholders, giving the stock 
held by each and arranged as in the following form, of much con- 
venience for use at stockholders’ meetings. This does not take the 


Form 214. Secretary’s List of Stockholders 


INDUSTRIAL SUPPLY COMPANY 


LIST OF STOCKHOLDERS 
January 3, 1927 


PRESENT| PRESENT 
NAME orants Pp Not a IN BY NAME OF PRoxy 
WNED {2 RESENT) Deesow | PROXY 

Adrian, Henry F. 100 Ai 100 
Ahrens, Sam’l. T. 50 50 oa at 
Allison, Daniel H. 45 ij it 75 George T. Foster 
Barry, John J. 85 oy, 85 #2 
Belmont, Maurice 25 se 25 
Colville, Frederick 100 h 100 ts 
Daniels, i, FF. 100 50 Ms 50 Harry H. Winters 
Greenwald, Martin 80 D is 80 William Greenwald 
Hughes, Cora H. 150 bs 150 a 
Lawrence, Edw. 25 25 bes - 
McCabe, Albert 5° B) Af 50 W. B. Wells 
Mullins, Chas. D. 35 a 25 o 
Price, Harvey 200 ce 200 es ; 
Rollins, James H. 50 cy ¢f, 50 Henry Siebert 
Shanley, J. J. 25 25 pr e; 
Sherman, B. L. 150 a 150 es 
Wiley, Edwin H. 100 53 a: 100 Harry T. French 
Zimmer, Henry T. 100 Bia 100 ae 

1,500 150 945 405 
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place of the statutory list required in some states, but is merely for 
use in calling the roll or noting those present and absent, and the 
proxies for those absent. 

The list as shown is after the secretary’s notations have been 
made. The data of the first two columns are taken from the stock 
books of the company before the time of the meeting. If a stock- 
holder is not represented at the meeting, a check mark, or, better, 
the number of his shares, is entered in the third column. If present 
in person, the number of shares owned is entered in the fourth 
column. If represented by proxy, the number of his shares is entered 
in the fifth column, and the name of the person holding the proxy 
in the last column. 

It will be noted*that in the foregoing list, a portion of the holding 
of one stockholder is entered in the column “Not Present” and a 
portion is entered in the column “Present by Proxy.” This shows 
that the party gave a proxy for a portion of his stock and that the 
person to whom this was given was present, while the remaining 
stock was not represented, this latter stock losing its vote. 

The list, when the secretary’s notations are finished, gives a com- 
plete record of the attendance at the meeting. The combined footings 
of columns four and five give the number of shares represented, 
which added to the footing of column three should give the total 
stock outstanding. 


Outline Minutes 


At the annual meeting routine work is apt to be gone through 
with some rapidity and the secretary does not always have time for 
its proper record unless provision is made therefor prior to the meet- 
ing. For this purpose, in addition to the list of stockholders, out- 
line minutes as shown below are frequently prepared. 

These outline minutes are best arranged on sheets of loose paper 
with ample room between the items for the interpolation of any com- 
ments or ac litional matter. They are merely intended to afford 
memoranda irom which the secretary may later write out the com- 
plete minutes. If, through unexpected changes or omissions, any 
portion of the outline minutes cannot be used, the secretary has 
merely to draw his pencil through the part to be eliminated. 
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Form 215. Outline Minutes for Annual Meeting 


ee Ne 


' HARRIS MACHINE TOOL COMPANY 
} or New York 


MINUTES OF ANNUAL MEETING 
Held January 16, 1927 


iMieectinescalledstonorder- ation. ovtowerd. ios deri tale. ARETE PRE i MET A.M. 


: - SHARES 
RESCH gAiatey DELSOLY 5. pad arpis Fepese hin otydeureaseho wlselo <a Mobtoebolnseent omen ac 
Presetiis by prox ype av srasvnewe ok wey reper Ie oases Re shasbts Hole sceead dogo epaita 


Total 
Necessary for quorum 15,500 


2 eeSiGig COMO LIC CE MIMNE et Vartan os cole onde age es os SST GAS opens ote eo ns ane TE 
Otieratane @Seenetatay) Ae tsta eee eis stakes nea ole the: « eelerotolc eet cme odors 


Copy of notice of meeting submitted with secretary’s certificate of due 
service attached. Ordered spread upon minutes. 


Minutes ok previous mecting readvards. Fb .ftjubhas » +. a av cs o/s 1 dajere ec dae 


Annual Reports: 
President’s 
Treasurer’s 
Special 


Election of Directors. Nominated: 


i 


a ed 


. Results : 
New business: 


Election Forms 


In some states the statutes require that the election of directors 
must be conducted by inspectors. Elsewhere they or similar officers 
designated as tellers, are employed as a matter of convenience. 

Usually inspectors are not sworn, but in some states this is 
required by the statutes or is a matter of custom. The oaths and 
certificates of inspectors of election in the general form employed 
in New York follow. They may be easily modified to meet the 
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statutory requirements of other states where oaths and certificates 
are required. 


Form 216. Oath of Inspectors of Election—New York 


OATH OF INSPECTORS OF ELECTION 


State oF NEw YorK aes 
County or New York ay 


Frank H. Astor, David J. McKane and William M. Black, Inspectors of 
Election, duly appointed as such inspectors, and acting at the annual meeting of 
the stockholders of the Alvin Auto Car Company, held in the office of the 
Company, No. 72 Broadway, New York, on the 2nd day of February, 1927, 
being severally duly sworn, do depose and say, and each for himself deposes 
and says, that he will faithfully execute the duties of Inspector of Election at 
such meeting with strict impartiality, and according to the best of his ability. 

FRANK H. Astor 
Davin J. McKANE 
WiiiaM M. Biack 
Severally sworn to before me this 
2nd day of February, 1927 
ALLEN T. BAUVELT, 
Notary Public, 
ate New York County, No.— 
{ SEAL 


The oath of the inspectors of election and their certificate as to 
the election results—as given in the form which follows—are usually 
written, as a matter of convenience, on one sheet of paper, the oath 
preceding the certificate. 


Form 217. Certificate of Inspectors of Election—New York 


CERTIFICATE OF INSPECTORS OF ELECTION 


We, Frank H. Astor, David J. McKane and William M. Black, duly ap- 
pointed Inspectors of Election of the Alvin Auto Car Company of New York 
City, New York, do hereby certify as follows: 

That the annual meeting of the stockholders of said Company was held in 
the office of the Company, No. 72 Broadway, New York, on the second day of 
February, 1927, at twelve o'clock noon, pursuant to due notice, and that a 
quorum was present. : 

That before eiitering upon the discharge of our duties, we were severally 
sworn to execute faithfully the duties of Inspectors at such meeting with strict 
impartielity, and according to the best of our ability, and the oath so taken 
has been subscribed by us and is prefixed hereto. 

That we conducted the election for Directors of said corporation and that 
the result of the vote taken thereat was the election by the plurality vote set 
opposite their respective names, of the following Directors: 


+ 
oS 


‘ 
f 
e 
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. NAMES VOTES RECEIVED 
harlesptiye Shepherdimank ihe son ation eee 2,1 
Wilamiegiger fete Lactate hn coco cl at chen aon 
Harry obs Tucker 3)0>.% ee SUI TY 1,970 
Bdwardaal a Bowles: i ness anodes vad ihe 1,875 
lenny Mien MoOodyerns as sachs Rohit: ttsce. bt 1,825 
George McDonald ya 2 iin,.otsesser.. ove ..2 1,825 
Mibertee, Callettisarsae. wae cteice ac ne eet 1,800 


Dated, New York, N. Y., this 2nd day of February, 1927. 
FRANK H. Asror 
Davip J. McKANne 
WitiiAM M. Brack 
Inspectors of Election 


In New York the inspectors’ oath and certificate must be filed in 
the county clerk’s office. 


Form 218. Acknowledgment of Inspectors’ Certificate 


STATE oF NEw York 
County or NEw ae SS: 

On this 2nd day of February, 1927, before me personally came Frank H. 
Astor, David J. McKane and William M. Black, to me known to be the per- 
sons described in and who executed the foregoing certificate and severally 
acknowledged that they executed the same for the use and purposes therein 


set forth. 
ALLEN T. BAUVELtT, 
{ NOTARIAL) Notary Public, 
sear a New York County, No— 


When not required by statute, the formality of swearing in- 
spectors is usually dispensed with. An inspectors’ report is, however, 
a convenient method of preserving the results of an election, and the 
written report is therefore desirable. Its form under such circum- 
stances might be as follows: 


Form 219. Certificate of Inspectors of Election—General 


CERTIFICATE OF INSPECTORS OF ELECTION 


We, the undersigned, duly appointed Inspectors of Election of the Hamilton 
Machine Company of Philadelphia, Pennsylvania, to conduct the election of 
Directors of said Company held this 14th day of March, 1927, at 3 P.M., in the 
office of the Company, No. 15 Chestnut St., Philadelphia, Pa., do hereby certify 
and report that said election was conducted by us in due and proper form, and 
that the result of the vote taken thereat by ballot was the election by the 
plurality vote set opposite their respective names of the following directors: 
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NAMES VOTES RECEIVED 
FE: LL, abaimbert” s% cawc a5 eaten ares tiere emer 200 
John“ GaRODINSON Se. io ses ele sdedaecas 200 
Waltenpedilall tive oe Sac nexed ase seasons 200 
Willianslit Sloane ith aon asoaceeneee 200 
Alvab ie Marshall’ cucu. oa ace cain ge eels 200 


In Witness WHEREOoF, we hereunto affix our respective signatures this 
14th day of March, 1927. 
ArtHuR T. NEWMAN 
GrorcE Haywoop 
Inspectors of Election 


A simple form of ballot for the annual meeting is shown below. 
This is prepared before the time of the mecting, and—when the 
candidates’ names are known in advance—complete save as to sig- 
nature and the number of shares voted. If there are more candidates 
than the number of directors to be elected, the space where the names 
are to appear might be left blank, for the stockholder to write in the 
names of those he wishes to vote for, or all the names might be 
printed or typewritten in, the stockholder crossing off the names of 
those candidates for whom he does not wish to cast his vote. A 
blank is, of course, left for the number of shares voted by the stock- 
holder signing the ballot. 


Form 220. Ballot—Annual Meeting 


MAXIIA WATCH COMPANY 


BALLOT 
ANNUAL MEETING, JANUARY I0, 1927 


I, the undersigned, hereby vote 125 shares of stock for the following named 
persons to serve as Directors for the ensuing year: 

John H. Brown Frank T. Jones 

Howard McCall Fowler McVeigh 

Marvin H. Smith 

Signature, 
Harotp McKain, 
Proxy for Samuel H. Hilton 


The following is more formal and in addition to the election of 
directors provides for a vote upon other important matters that it 
is customary or necessary to submit to the stockholders for their 
approval or for such other action as they may see fit to take at the 
time of the meeting. 
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Form 221. Ballot—Annual Meeting (Formal) 


UNITED STATES POTTERIES 


BALLOT ° 
SIXTEENTH ANNUAL MEETING, APRIL 20, 1927 


The undersigned yotes the number of shares noted in the subscription hereto 
as follows: 

1. In favor of approving and ratifying all purchases, contracts, acts, pro- 
ceedings, elections, and appointments by the Board of Directors or the Finance 
Committee, since the fifteenth annual meeting of the stockholders of the Cor- 
poration on April 15, 1926, as set forth in the minutes of the Board of Directors, 
or of the Finance Committee, or in the Fifteenth Annual Report. 

2. For the following named persons, as Directors for the three years ending 
in 1930: 

Wm. H. Thompson 
Howard Jones 
Harry lesomall 


3. For the firm of Jones, Williams & Company, as independent auditors, 
to audit the books and accounts of the Corporation at the close of the fiscal 
year ending December 31, 1927. 

NAME NUMBER OF SHARES 
PREFERRED COMMON 
in person 


Siieltolle cel iel er eile) Sel ahehowatel ele ec), .efelis) oederstieke § | yy Po TR TUN P OLE © let eieieccle oneisctions:! 1H suit eilee: diene 0: % cons, 


proxy for 


— 


CHAPTER 153 


APPOINTMENTS AND RESIGNATIONS 

When an election is held, it devolves upon the secretary to notify 
the officials-elect. Usually before the election of a director, those 
interested assure themselves that he will serve if elected. In such case 
the notification need not ask his acceptance of the position. If, how- 
ever, there is any uncertainty, the notification of election should 
request a formal acceptance. If the director-elect refuses to accept, 
his election is void, as he cannot be forced into office against his will. 


Form 222. Notice of Election as Director 


GASTON MACHINE WORKS 
Trenton, New Jersey 


January 10, 1927 
Mr. Georce W. BroMLeEIGH, 
236 Greenwood Ave., 
Trenton, N. J. 
DEAR Sir: 

You are hereby notified that at the annual meeting of the Gaston Machine 
Works held this day, you were elected a member of its Board of Directors 
to serve for the ensuing year. 

The next regular meeting of the Board will be held in the office of the 
Company, February 5, 1927, at 3 p.M., for the election of officers and for the 
transaction of such other business as may come before the meeting. 

You are requested to be present and participate in that meeting. 

Respectfully, 
Marvin B. HEREForD, 
Secretary 


Form 223. Notice of Election as Director—Acceptance 
Requested 


BLACK DIAMOND DRILL COMPANY 
23 State St., Boston, Massachusetts 


January 10, 1927 
Mr. Horace H. FLEemInc, 3 


1716 State St., 
Boston, Mass. 
DEarR Sir: 
At a meeting of the Directors of this Company held this roth day of 
January, 1927, you were elected a member of the Board to fill the vacancy 
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caused by the death of Mr. Frederick Colwell and for the remainder of his term, 
Please indicate your acceptance of the position at your early convenience. 
Respectfully, 
Howarp B. Ives, 
Secretary 


As a rule, when corporate officials are elected, either the officers- 
elect are present at the meeting at which their election occurs, or are 
in such close personal touch with the corporate proceedings that 
formal notice of their election is unnecessary. If, however, a stranger 
is elected or appointed to an official corporate position, notice must 
be given. 


Form 224. Notice of Appointment as General Manager 


WILLIS OIL WELL SUPPLY COMPANY 
265 Madison Avenue, New York 


January 17, 1920 
Mr. Henry P. Simpson, 
445 Greenwood Ave., 
Newark, New Jersey. 


Dear Sir: 


At a meeting of the Board of Directors of this Company held this day, 
you were appointed General Manager of the Company at a salary of Nine 
Thousand Dollars ($9,000) per annum, payable in monthly instalments of Seven 
Hundred and Fifty Dollars ($750) each, your employment and duties to begin 
on the 1st day of February, 1927, and the first instalment of your salary to be 
due and payable on the roth day of the following month. 

Please notify me without delay of your acceptance of the position and 
report for duty on the day above designated. 

Yours very truly, 
GERALD E. Conway, 
Secretary 


If the acceptance of the party elected is doubtful, his appointment 
and the notice thereof are usually made tentative as in the following 
example : 


Form 225. Tender of Position as Sales Manager 


’ HOWARD DESK COMPANY 
25 Stone St., New York 


December 10, 1926 
Mr. Wiis H. WALTERS, 
225 Broadway, New York. 


DEAR SIR: , ae j 
I am instructed by the Board of Directors to tender you the position o 


Sales Manager of this Company at a salary of Six Thousand Dollars per annum, 


1342 CORPORATION PROCEDURE [Ch. 153 


payable in monthly instalments of Five Hundred Dollars each, your employ- 
ment and duties to begin in case of your acceptance, on the 3d day of January. 
1927. 
: 1 please notify me as to your action in the matter as soon as possible and 
oblige, 
Yours very truly, 
SHERWIN F. HAMILTON, 
Secretary 


Resignations may be divided into two general classes—those so 
phrased as to be effective without an acceptance, which may be termed 
peremptory resignations, and those which are tentative in their nature 
and therefore not effective until accepted. The following form is of 
the latter nature: 


Form 226. Resignation of Director 


To the Boarp or Directors of the 
Howarp SCALE CoMPANY 


GENTLEMEN : 

On account of my continued ill health, which prevents my proper attention 
to the duties of the position, I hereby tender my resignation as a director of 
your Company. 

Very respectfully, 
Henry H. Gare 

New York City, 

January 10, 1927 


If a resignation of this kind is accepted without qualification, its 
effect is immediate and the resigning director, though present at the 
meeting, ceases to be a director at the time the resolution or motion 
of acceptance is adopted. If it is desired to avoid this, acceptances 
may be phrased “to take effect at the close of the meeting.” It may 
be noted in this connection that a director retiring by resignation 
cannot legally vote on his own successor. The vacancy does not exist 
until his resignation is effective and thereafter he is not a director. 

Dummy directors are sometimes elected to fill a position or vac- 
ancy in the board until a permanent incumbent is elected. In such 
case the dummy director’s resignation in tentative form is usually 
secured at the time of his election and is placed on file. Then when 
a suitable person for permanent director has been found, the resigna- 
tion on file is accepted and the successor is at once elected. The fol- 
lowing form of resignation may be used under such circumstances : 
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Form 227. Resignation of Director—Effective on Acceptance 


To the Boarp or Direcrors of the 
HarvarD PuBLISHING COMPANY 


GENTLEMEN : 
I hereby tender my resignation as a member of your body, to take effect 
upon acceptance. 
Respectfully, 
FRANK MCCLELLAND 
New York City, 
March 1, 1927 


This resignation holds good until acceptance or until the party’s 
term as director expires, unless sooner withdrawn. If the party is 
again elected as a director, his old resignation is of no further effect 
. and must be renewed if his same uncertain tenure of office is to be 
maintained. It must be remembered, however, that a party tendering 
such a resignation has the right to withdraw it or to revoke it at any 
time prior to its acceptance. 

The final clause of the foregoing resignation, while conventional, 
is of no direct effect. A “tendered” resignation cannot take effect 
until accepted. 

The following form terminates the official status of the party 
signing the same as soon as the document is filed with the secretary 
of the company. No action of the board is required nor can the 
board in any way prevent its effect. This peremptory form of 
resignation is often employed in cases where a director wishes to 
escape responsibility for some proposed action of the board or wishes 
to express his disapproval of some action already taken. It does not 
in any way relieve him from responsibility for past actions but, if in 
good faith, does relieve him from responsibility for any future board 


actions. 


Form 228. Resignation of Director—Peremptory 


To the Boarp or Directors of the 
FRANKLIN ELEctTRIC CoRPORATION 


GENTLEMEN: 
I hereby resign my position as a director of the Franklin Electric Cor- 
poration, my resignation to take immediate effect. 
Respectfully, 
WruiAm H, GoLimns 


New Brighton, Pa., 
January 21, 1927 


ee 
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A resignation may be made effective at a future date as in the 
following form. The object of such a deferred resignation is usually 
to give time for the selection of a suitable successor. 


Form 229. Resignation of Director—Future Date 


To the Boarp or Directors of the 
CoopERSTOWN TANNERY 


GENTLEMEN : 
I hereby resign my membership in your body, such resignation to be 
effective May 21, 1927. 


Respectfully, 
Howarp McCatr 
Cooperstown, New York, 
May 1, 1927 


When some difficulty has arisen between the directors and an 
official, and this latter wishes a vote of confidence or an expression of 
the feeling of the board towards him, he sometimes hands in a tenta- 
tive resignation as in the form which follows. 


Form 230. Resignation of President—Conditional 


To the Boarp or Directors of the 
STANDARD MILLING ComMPANY 


GENTLEMEN : 


I hereby tender my resignation as President and Director of your Company 
and shall appreciate your immediate action thereon. 


Very respectfully, 
Henry H. MAxwetyi 
Franklin, Pa., 
January 21, 1927 


If a majority of the board wish to retain the president, they either 
vote that the resignation be not accepted or vote against a motion 
for its acceptance. In either case the president's resignation is of 
no effect and the incident is merely an indorsement of him and his 
position. If, however, those opposed to the president are in a ma- 
jority and accept the resignation, his official connection with the 
company is peremptorily terminated. 

A more friendly form of resignation is as follows: 


a 
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Form 231. Resignation of Treasurer—Informal 


New York, June 28, 1927 
To the Boarp or Directors of the 
Oris MAcHInE Company, 
43 Dey St., New York 


GENTLEMEN : 


I am offered the position of Treasurer of the Los Angeles Fruit Company 
of Los Angeles, California, and on account of the condition of my health am 
very desirous of accepting the same. Therefore, I tender hereby my resignation 
as Treasurer of the Otis Machine Company and ask your acceptance of it at 
the earliest possible date. I would also request the appointment of a committee 
to audit my accounts; also the due authorization of my successor to take over 
and receipt for the moneys and other property of the Company now in my 
charge. 

Regretting the impending termination of my pleasant official relations with 
the Company and thanking you for the uniformly kind consideration accorded 
me by your body, I remain, 


Respectfully, 
James H. McDonatp 


Resignations and other communications for the board of directors 
are frequently addressed to the secretary or even to the president of 
the company. The better practice is to address the communication 
to the board, enclosing it in an envelope addressed to the secretary or 
the president of the company, as the case may be. It is then the duty 
of the officer receiving the communication to present it to the board. 


CHAPTER 154 
MINUTES OF STOCKHOLDERS’ MEETINGS? 


The general form in which minutes are kept is a matter of custom. 
The details are determined by the secretary of the particular com- 
pany. The headings should, however, always be sufficiently full and 
explicit to show at a glance whether the meeting is of stockholders 
or directors and whether it is a regular, special, or adjourned meeting. 
The date of- the particular meeting, though always stated in the 
body of the minutes, should also be brought into the heading as a 
matter of convenience. 

The name of the corporation is frequently brought in at the head 
of every set of minutes. When this is not done the minute book 
itself should be very plainly stamped or marked with the name of 
the company, which should also appear on the title page of the book 
and again at the top of the first written page of minutes. 


Form 232. Minutes of Annual Meeting of Stockholders 


MIDVALE FOUNDRY COMPANY 
of New Jersey 


MINUTES OF REGULAR MEETING OF STOCKHOLDERS 
Held March 2, 1927 


The stockholders of the Midvale Foundry Company met in annual meeting 
in the office of the Company at Midvale, New Jersey, at 10 o'clock in the 
forenoon, March 2, 1927. 

The meeting was called to order and presided over by Frederick H. Colgate, 
President of the Company. The Secretary of the Company, W. A. Thompson, 
acted as Secretary of the meeting. 

The Secretary after noting the stockholders present, reported that out of 
a total of 5,000 shares of stock outstanding and entitled to vote at the meeting, 
4,900 shares were represented at the meeting; 3,500 shares in person, and 1,400 
shares by proxies filed with the Secretary. 

The Secretary then read a copy of the notice of the meeting, with his cer- 
tificate attached showing that a copy thereof had been mailed to each stock- 
holder of record on or before the 17th day of February, 1927. He also 
presented copies of the Newark Advertiser and the Jersey City Journal under 
date of February 18 and 25, 1927, containing due advertisement of the meeting. 
The proof of notice as presented was ordered received and filed. 

1 For general discussion of stockholders’ meetings see Chs. 16 and 17, “The Annual 
Meeting,’ Ch. 18, “Special Meetings of Stockholders,’’ Ch. 19, “Minutes of Meetings’’; 
also Ch. 10, “By-Law Provisions—Stockholders’ Meetings.” 
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The Secretary produced the stock and transfer books of the Company, 
together with an alphabetical list giving the name, residence, and number of 
shares of stock held by every stockholder entitled to vote in the election of 
directors. This list remained open to inspection during the election of directors 
and for the entire time of the meeting. 

The minutes of the preceding annual meeting were then read and approved. 
The minutes of the special meeting of stockholders held December 10, 1927, 
were also read and approved. 

Upon motion duly seconded and carried, Messrs. W. B. Johnson and D: L. 
Boyd were appointed Inspectors of Election, were duly sworn, and the meeting 
then proceeded to the election of Directors. The election was held by ballot 
and the polls were opened at ro:15 o’clock a.m. and closed at 11:15 o’clock A.M. 

The Inspectors thereupon presented their report in writing showing that 
Frederick H. Colgate, Benson R. Vale, William R. Buchanan, Malcolm R. 
Rigby, and Robert H. McCarter had received a plurality of all the votes cast, 
and the said parties were thereupon declared to be the duly elected Directors 
of the Company for the ensuing year and until the election of their successors. 

The annual report of the President was then presented and upon request 
was read by him. The report was by unanimous motion ordered filed. 

The Treasurer’s annual report was submitted, and, no objection being 
offered, was. ordered filed. 

The report of the committee appointed at the special meeting of stock- 
holders held December 10, 1927, to examine the accounts of the Company, was 
received, and by motion its findings were approved and the report ordered filed. 

Upon motion duly made and unanimously adopted, the Board of Directors 
were authorized to secure plans and estimates for enlarging the plant of the 
company. 

There being no further business before the meeting, a motion to adjourn 
was unanimously adopted. 


W. A. THompson, FREDERICK H. CoLcATe, 
Secretary President 


Form 233. Minutes of Special Meeting of Stockholders 


MIDVALE FOUNDRY COMPANY 
of New Jersey 


MINUTES OF SPECIAL MEETING OF STOCKHOLDERS 
Held March 20, 1927 


The stockholders of the Midvale Foundry’ Company assembled in special 
meeting in the office of the Company at Midvale, New Jersey, at 10 o’clock in 
the forenoon on the 20th day of March, 1927, pursuant to call of the President 
followed by due notice thereof to the stockholders. are 

The entire capital stock of the ponpat was represented at the meeting, 
ither in person or by proxy filed with the Secretary. P 
ene Mebting is called to order by Frederick H. Colgate, President of 
the Company; the Secretary of the Company, W. A, Thompson, officiating as 

ording officer. ; - 
oe Pra saeect as? presented the Call and Notice pursuant to which the meeting 
was held, with his certificate that said notice had been sent out not less than 
twenty days before the date of meeting. The Call and Notice were ordered 
spread upon the Minute Beok immediately following the minutes of the meeting. 

The President then stated briefly that the meeting was assembled to consider 
a proposition from the Wanaque Steel Company for the consolidation of the 
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two companies under the general name of the New Jersey Steel Foundry 
Company, the new company to have a capitalization of One Million, Five 
Hundred Thousand Dollars ($1,500,000) and stock in both companies to be 
exchanged for stock of the new company, share for share. unt : 

A discussion of the proposition disclosed considerable opposition mainly on 
the ground that the financial condition of the Wanaque Steel Company was not 
such as to make the desired consolidation advantageous. 

Replying to this objection, the President stated that the financial statement 
of the Wanaque Steel Company as presented in the proposition from that Com- 
pany, apparently misrepresented its real condition, and suggested that an 
adjournment of the meeting be taken until 10 a.m. on the following day, in 
order to permit the officers of the Wanaque Steel Company to furnish authori- 
tative information on this point. 

No objection being offered to this suggestion, the President declared the 
meeting adjourned to assemble again in the office of the Company at 10 A.M., 
March 21, 1927. 


W. A. THOMPsoN, FrepericK H. Corcarte, 
Secretary President 


Form 234. Minutes of Adjourned Meeting of Stockholders 


MIDVALE FOUNDRY COMPANY 
of New Jersey 


MINUTES OF ADJOURNED SPECIAL MEETING OF 
STOCKHOLDERS 


Held March 21, 1927 
(Adjourned from meeting of March 20, 1927) 


The stockholders of the Midvale Foundry Company met in adjourned meet- 
ing in the office of the Company at Midvale, New Jersey, at 10 o’clock in 
the forenoon on the 21st day of March, 10927. 

The stockholders of the Company were all present in person or by proxy. 

Frederick H. Colgate called the meeting to order and presided. W. A 
Thompson acted as Secretary of the meeting. 

The minutes of the special meeting of stockholders held on the preceding 
day and from which the present meeting was adjourned, were read for the 
information of those present. 

The President then presented and read to the meeting a letter from the 
Treasurer of the Wanaque Steel Company, explaining satisfactorily the financial 
statement of that Company. 

The President further stated that the proposed consolidation had: already 
been authorized, on the terms set forth, by the stockholders of the Wanaaue 
Steel Company, and that if it were also authorized by the Midvale Foundry 
Company, the proper action would be taken by the Boards of Directors and 
officials of the respective companies to consummate the consolidation at the 
earliest possible moment. 

The following resolution was then offered by Charles H. Curtis: 


Whereas, A consolidation of the Midvale Foundry Company and the 
Wanaque Steel Company under the name of the New Jersey Steel Foundry 
Company, has been proposed by the Wanaque Steel Company on terms and 
conditions approved by the Board of Directors of this Company; and 

_. WuerEAS, Said proposed consolidation on the terms set forth meets. 
with the approval of the stockholders of the Company : 
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_ Now, Tuererore, Be It Resorvep, that the Board of Directors of 
this Company be and hereby is fully authorized, empowered, and instructed 
to take all such steps as may be necessary or desirable to carry said con- 
solidation into effect’ in accordance with the terms submitted by the said 
Wanaque Steel Company. 


After a short discussion, D. W. Jackson moved that the resolution be 
adopted. The motion was thereupon seconded by Henry B. Vale, and was 
carried by unanimous vote. 

Frederick W. Howard stated that the conditions made prompt action im- 
portant and asked that the Board be instructed to complete the pending con- 
solidation at the earliest possible moment. A motion to this effect was 
thereupon made and unanimously carried. 

There being no further business before the meeting, the President declared 
it adjourned. 


W. A. THompson, FREDERICK H. CoLcGate, 
Secretary President 


The proposition for consolidation presented at the special meeting 
of the stockholders of the Midvale Foundry Company, is not given 
in connection with the foregoing minutes of that meeting, as it would 
appear in the minutes of the directors’ meeting at which final action 
upon it is taken. 

The following minutes are those of an annual meeting of the 
American Telephone and Telegraph Company at which an increase of 
the number of directors of the company was acted upon: 


Form 235. Minutes of Annual Meeting of Stockholders 


The Annual Meeting of the Stockholders of the American Telephone and 
Telegraph Company was held at the principal office of the Company, No. 195 
Broadway, Borough of Manhattan, City of New York, N. Y., on Tuesday, 
the twenty-fifth day of March, 1919, at twelve o'clock noon. 

The meeting was called to order, and Harry B. Thayer was chosen Presi- 
dent of the Meeting and Arthur A. Marsters Secretary thereof. 

The Secretary of the Meeting read the notice of the meeting, to-wit: 


“AMERICAN TELEPHONE AND TELEGRAPH COMPANY 
; No. 195 Broadway, 


New York, N. Y., February 25, 1919. 


“To THE STOCKHOLDERS : 


“Notice is hereby given that the Annual Meeting of the Stockholders of 
the American Telephone and Telegraph Company will be held at the principal 
office of the Company, No. 195 Broadway, Borough of Manhattan, City of 
New York, N. Y., on Tuesday, the twenty-fifth day of March, Ig19, at 12 o'clock 
‘noon, for the following purposes: 


“t. To elect Directors and Inspectors of Election for the ensuing year. 
“5 To consider and act upon the question of increasing the number of 


Directors of the Company. 
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“3. To consider and act upon a vote approving the acts of the Directors, 
Executive Committee and Officers as shown by their records, since the last 
annual meeting of the Stockholders, and the transactions of the Company re- 
ferred to in the annual report of the Directors to the Stockholders for the 
year 1g18. 

“4. To transact such other business as may properly come before the 
Stockholders. : 

“The transfer books of the Company will be closed at the close of business 
on March 14th, 1919, and reopened at 10.00 a.M., on March 26th, 1919. 


ARTHUR A. MaRSTERS, 
Secretary” 


The Secretary of the Meeting presented proof that said notice was mailed 
by him at least two weeks before the meeting to each stockholder at his last 
known Post Office address, which was at such address as he had left with the 
Secretary, or, if no address had been thus furnished, then at his last known 
residence or office, and was also published at least once in each week for two 
successive weeks immediately preceding the meeting in The Evening Post and 
The New York Daily Tribune, newspapers published in the County of New 
York and State of New York, and stated that said proof of mailing and publica- 
tion had been filed in the office of the corporation before the time of said 
meeting. 

The Secretary of the Meeting reported that stockholders representing more 
than a majority of the stock of the corporation were present in person or were 
represented by proxy. 

The following resolution was presented : 


“RESOLVED, That the number of Directors of the American Telephone 
and Telegraph Company be increased from seventeen (17), the present 
number, to nineteen (19).” 


On motion, it was 
Vorep: to take a stock vote upon said resolution. 


Thereupon pursuant to said vote a stock vote was taken upon said resolu- 
tion and Messrs. Alfred E. Holcomb, William J. Stout and Robert M. Crater, 
the Inspectors of Election, having first been duly sworn, canvassed the ballots 
cast and made the following report: 


“STATE OF New York ee 
“County or New York [{[°™ 


“Alfred E. Holcomb, William J. Stout and Robert M. Crater, Inspectors 
of Election, duly elected as such Inspectors, and acting at the annual meeting 
of the Stockholders of the American Telephone and Telegraph Company, held 
on the twenty-fifth day of March, ro19, being severally duly sworn, do depose 
and say, and each for himself deposes and says, that he will faithfully execute 
the duties of Inspector at such meeting with strict impartiality, and according 
to the best of his ability. 

Arrep E. Hotcome, 
WiLitAM J. Strout, 
Rosert M, Crater, 
Inspectors of Election. 
ppt sworn to before me this 25th day of March, ro10. 
SEAL 
M. L.. Metcatre, 
Notary Public, 
New York County, No. 121. 


re 
ae 
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We, Alfred E. Holcomb, William J. Stout and Robert M. Crater, Inspectors 
of Election of the American Telephone and Telegraph Company, a stock cor- 
poration, duly elected as such Inspectors, do hereby certify as follows: 

That a meeting of the Stockholders of said corporation was held at the 
office of the corporation, No. 195 Broadway, Borough of Manhattan, City of 
New York, N. Y., on Tuesday, the twenty-fifth day of March, 1919, at twelve 
o’clock noon, pursuant to due notice, to consider and act upon the question 
of increasing the number of Directors of said corporation. 

That before entering upon the discharge of our duties, ‘we were severally 
sworn to execute faithfully the duties of Inspectors at such meeting with strict 
impartiality, and according to the best of our ability, and the oath so taken has 
been subscribed by us and is prefixed hereto. 

That the whole number of votes cast upon the question of the adoption 
of the following resolution: 


“ResoLvED: that the number of Directors of the American Telephone and 
Telegraph Company be increased from seventeen (17), the present number, to 
nineteen (19).” 


was Two million six hundred fifty eight thousand one hundred forty (2,658,140) 
of which Two million six hundred fifty seven thousand nine hundred twenty 
(2.657.920) being more than a majority of the stock of the corporation, were 
cast in favor of said resolution and Two hundred twenty (220) against. 


Dated, New York, N. Y., March 25, I910. 
ALFRED FE. Ho1icome, 
Witiiam J. Stout, 
Ropert M. CRATER, 
Inspectors of Election 


C. H. Venner & Company requested that the record show their vote against 
the foregoing resolution. 

The President of the Meeting thereupon declared that the holders of more 
than a majority of the capital stock of the corporation had voted in favor of 
said resolution and that it had been duly adopted. 

In Witness WHEREOF, we have made, signed and verified this certificate 
in duplicate this twenty-sixth day of March, 1910. 


Harry B. THAYER, : 
President of the Meeting 


ArTHUR A. MARSTERS, | 
Secretary of the Meeting 


CHAPTER 155 


MINUTES OF DIRECTORS’ MEETINGS? 

The general form of directors’ minutes is the same as for minutes 
of stockholders’ meetings. It is, however, customary to enter in the - 
minutes the names of those present at the directors’ meeting. Such 
an entry is not made in the case of stockholders’ meetings save in the 
case of very small corporations. 


Form 236. Minutes of Regular Meeting of Directors 


FAIRFIELD CEMENT COMPANY 
of New York 


MINUTES OF REGULAR MEETING OF DIRECTORS 
Held December 15, 1926 


The Board of Directors of the Fairfield Cement Company of New York 
assembled in regular meeting in the office of the Company, Fairfield, New York, 
at 3 p.M. on Wednesday, December 14, 1926. 

The meeting was called to order and presided over by William A, Pierce, 
President of the Company. Morris H. Goodrich, Secretary of the Company, 
acted as Secretary of the meeting. 


Present : 
Fred. N. Barney : Walter Laighton 
John K. Bates John Pickering 
Morris H. Goodrich William A. Pierce 
constituting a quorum of the Board. 
Absent : 


William Bates 
Howard B. McLain 
John Pierson 


The minutes of the preceding meeting of September 9, 1926, and of the 
meetings of September 15 and of September 18 and September 25 adjourned 
therefrom, were read and approved. 

The President reported that the new plant of the Company at the West 
Valley marl beds was progressing rapidly and should be completed on or before 
March 1, 1927. He also stated that arrangements had been made for the 
installation of the necessary machinery and for the general equipment of the 
plant, and that it was hoped it would be in full operation before the first © 
of August, 1927. 

The President also reported that the Deering Construction Company was 
about to contract for a large amount of cement, aggregating nearly One Hundred 


1 See also Ch. 19, “Minutes of Meetings.” 
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Thousand (100,000) barrels, with deliveries extending over a year, and that 
he felt confident that if the Company would make the proper concessions as to 
price that the contract could be secured, and asked that the Board authorize him 
to make such concessions from the present quotations—not exceeding fifteen 
cents per barrel—as might be necessary to secure said contract. 

The President further reported that additional funds amounting to about 
Forty Thousand Dollars ($40,000) would be required for the completion of 
the West Valley plant not later than March 15, 1927, and asked the Board 
to take such action as might be necessary to secure these needed funds. 

The Treasurer then submitted a statement for the month ending November 
30, 1926, showing net profits of approximately $45,000, and cash balance on 
hand of $125,762.25. The report was ordered filed. 

Arthur Hurd, Counsel for the Company, who was present by request, 
reported verbally that his investigations of the titles of the marl beds lying 
to the north of the Company’s West Valley beds had disclosed some apparent 
imperfections, and he therefore advised the Board to postpone the consummation 
of the purchase of these beds until further investigation should show definitely 
that either the titles were or were not in satisfactory shape. 

The President's recommendations were then taken up, and after some 
discussion the President was authorized by motion unanimously carried to 
make such discounts to the Deering Construction Company—not exceeding 
fifteen cents per barrel—as might be necessary to secure the contract mentioned. 

The matter of finance for the West Valley plant was by unanimous consent 
deferred until the next meeting of the Board. 

The report of the Company’s Counsel in regard to the marl beds north of 
the West Valley beds was then taken up for discussion. Walter S. Laighton 
urged that no lengthy delay should be permitted, stating that he was personally 
cognizant of the fact that other parties were desirous of securing these same 
marl beds, and that the present option under which the beds were held would 
expire in three weeks from date and he was positive could not be renewed at 
anything like the present option price... Arthur Hurd, Counsel for the Com- 
pany, in answer to an inquiry from the presiding officer, stated that his investi- 
gations could be completed inside a week, and thereupon on motion duly carried, 
the meeting was adjourned to assemble again in the office of the Company, 
December 22, 1926, at 3 P.M. 


Morris H.'Goopricu, j WiiiaM A, Pierce, 
Secretary President 


Form 237. Minutes of Adjourned Meeting of Directors 


FAIRFIELD CEMENT COMPANY 
of New York 


MINUTES OF ADJOURNED MEETING OF DIRECTORS 
Held December 22, 1926 
(Adjourned from regular meeting.of December 15, 1926) 


—- 


The Board of Directors of the Fairfield Cement Company met in 
adjourned meeting in the office of the Company at Fairfield, New York, at 3 
o’clock in the afternoon on Thursday, December 22, 1926. ; 

The meeting was called to order and presided over by the President, 
William A. Pierce. The Secretary of the Company, Morris H. Goodrich, acted 


as Secretary of the meeting. 
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There were present: 


Fred. N. Barney John Pickering 
John K. Bates William A. Pierce 
Morris H. Goodrich John Pierson 


Walter Laighton 
constituting a quorum of the Board. 


Absent : 
William Bates 
Howard B. McLain 


The minutes of the board meeting of December 15, 1926, were read for 
the information of those present. 

After the reading of the minutes, Arthur Hurd, Counsel for the Company, 
reported that his investigation of the titles of the marl beds lying north of the 
West Valley beds had been completed, that the apparent defects to which he 
had referred in his previous report had been explained satisfactorily, that he 
believed the titles to be in good shape, and that in his opinion the purchase of 
the beds could be safely consummated. 

Thereupon on motion of John H. Pickering, seconded by Walter S. 
Laighton and carried by unanimous vote, the following resolution was adopted: 


-RESOLvED, That the President and Treasurer of the Company be and 

ereby are authorized and instructed to purchase the West Valley marl 

: beds in accordance with the terms of the option under which said beds are 

now held, and that they be further authorized and empowered to do all 

such things for and on behalf of the Company and in its name as may be 
necessary to the consummation of said purchase. 


There being no further business before the meeting, it was adjourned. 


Morris H. GoopricH, Witiiam A. PIERCE, 
Secretary President 


Form 238. Minutes of Special Meeting of Directors 


NORWICH METAL SPINNING COMPANY 


MINUTES OF SPECIAL MEETING OF DIRECTORS 
Wednesday, February 16, 1927 


The Directors of the Norwich Metal Spinning Company met, pursuant to 
Call and Waiver of Notice signed by all the Directors of the Company, in 
the offices of the Company at 2 p.m., February 16, 1927. 

William S. Dickenson, Chairman of the Board, presided, and Henry B. 
Horton acted as Secretary of the meeting. 


There were present: John Harrison 
Howard Dickenson Henry B. Horton 
William S. Dickenson Philip G. Sanderson 


constituting the entire membership of the Board. 


The Chairman stated that the special business before the meeting was a 
proposition to increase the common stock capitalization of the Company from 
Four Thousand Shares of no par value, to Ten Thousand Shares of no par 
value, this in order to give a margin of common stock that could be sold 
to provide the capital needed for the Company’s rapidly expanding business. 
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He also stated that if the suggested increase of capitalization were carried out, 
it was proposed to issue Five Thousand Shares of the new no-par-value stock 
to rhe present holders of common stock, these stockholders receiving for each 
share of common stock surrendered by them one and one-quarter shares of the 
new stock. This would leave Five Thousand Shares of the new stock unissued 
to meet the coming requirements of the Company. He also stated that the 
plan contemplated a sale of so much of the unissued stock as might be authorized 
by the Board at Fifty Dollars a share, and the exchange of the new common 
stock for the outstanding preferred stock of the Company of the par value 
of One Hundred Dollars at the option of the preferred holder on the basis of 
two shares of no-par-value common stock for each share of preferred. 

After a full discussion of the suggested plan, the following resolution was 
moved and adopted by the unanimous yote of all present. 


: ESOLVED, That the Board of Directors does hereby approve the 
; increase of the common capital stock of the Company from Four Thousand 
Shares of. no par value, to Ten Thousand Shares of no par value, and 
does hereby authorize the proper officers of the Company to take all such 
steps as may be necessary to secure the consent of the stockholders of the 
Company to such increase, and, this consent being secured, to take such 
further steps as may be necessary to make the proposed increase. effective. 


The Board also passed the following resolution as a statement of the plan 
to be carried out when and if the common stock of the company is increased 
as contemplated. 


RESOLVED, That in event of the proposed increase of common stock 
being effected, the Board approves the retirement of the present outstanding 
certificates of common stock, and the issue to the holders thereof, in 
exchange therefor, of new certificates on the basis of one and one-quarter 
shares of the new common stock for each one share of the old common 
stock ; 

And in event of said increase being effected, the Board also approves 
the sale:of Two Thousand Shares of said new common stock at the rate 
of Fifty Dollars a share, preference in said sale of common stock to be 
given first to officers and to the employees of the Company, and then to 

_ outsiders friendly to the Company, no more, however, than Five Hundred 
Shares of stock to be sold to any one individual. 
And in event of said increase of common stock being effected, the 
_ Board further approves the exchange of two shares of said common stock 
for each one share of the preferred stock of the Company now outstanding, 
said exchange to be made at the option of the holder of such preferred 
stock and upon his written request; said preferred stockholders to be 
notified of such proposed exchange as soon as the increase of the common 
stock shall have been effected, and their written request to be made and 
their option exercised within sixty days after such notice has been mailed. 


‘The Chairman of the Board then presented the following communication : 


To the Boarp oF Directors of 
Norwicu Merat SPINNING CoMPANY 


GENTLEMEN : 


Recognizing the severe competition this company has had to meet in the 
past year, and will have again to confront for an_ indefinite period in the 
future, and the depressing effect this has had and is likely to have on the 
business and profits of the Norwich Metal Spinning Company, we, the under- 
signed executive officers of the Company, do hereby suggest and recommend 
that all salaries paid by the Company be reduced as far as practicable, and that 
the operating expenses of the Company be cut in every way consistent with 
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real ecunomy and the preservation of the organization, and, looking to_ this 
end, we hereby recommend that said reduction begin with the salaries of the 
executive officers of the Company, said salaries being reduced not less than 
10 per cent, and such reduction of salaries to continue in effect until the 
status of the Company justifies their reinstatement. 


Respectfully submitted, 
JoHN Harrison 
Puitie G. SANDERSON 
Henry B. Horton 
Wiu1AmM S. DICKENSON 
Howarp DICKENSON 


After the reading ot this communication, the following resolution was 
passed by the unanimous vote of all present: 


RESOoLvED, That the salaries of the five executive officers of the Com- 
pany—John Harrison, Philip G. Sanderson, Henry B. Horton, William S. 
Dickenson, and Howard Dickenson—be reduced from Eight Thousand 
Dollars per annum to Seven Thousand Dollars Two Hundred per annum, 
payable in monthly instalments of Six Hundred Dollars, each, said reduc- 
tion being effective from March 1, 1927, and continuing until in the opinion 
of the Board the finances of the Company justify the reinstatement of the 
executive salaries to their former figure. 


The Chairman of the Board reported that in accordance with the authoriza- 
tion already given, the Metal Polish Corporation had been formed under the 
laws of the State of New York with a capital stock of Five Hundred Shares 
of no par value; that all this stock had been issued to the Norwich Metal 
Spinning Company in payment for the patents, machinery, and equipment 
belonging to the Norwich Company and used in connection with the manufac- 
ture and sale of metal polish, and that in accordance with authority given them 
at the meeting of the Board of Directors of November 25, 1926, the officers 
of the Company had transferred the ownership of said patents, machinery, and 
equipment to the said Metal Polish Corporation. 

Philip G. Sanderson, Treasurer of the Company, then called attention to 
the fact that the existing method of writing off depreciation on the machinery 
belonging to the Company was unsatisfactory in its operation, and asked 
authority to modify the present plan so that an arbitrary write-off of Fifteen 
Per Cent would be made annually, any corrections necessary as to any particular 
machinery to be made at the time such machinery was replaced or otherwise 
disposed of. 

Upon motion carried by unanimous vote of all present, the Treasurer was 
authorized to adopt this method of writing off depreciation. 

There being no further business before the meeting, it was adjourned. 


Henry B. Horton, WititAm S. Dickenson, 
Secretary Chairman of the Board 


ee 


CHAPTER 156 
CORPORATE AND OFFICIAL SIGNATURES 


The signature of a corporate official followed by his official desig- 
nation is usually referred to as an “official” signature. The name 
of a corporation duly affixed and evidenced by the signature of the 
affixing officer or officers is known as a “corporate” signature. 

Speaking generally, the corporate signature is affixed to all im- 
portant instruments by which the corporation itself is to be directly 
and legally obligated, while the official signatures are employed by 
the corporate officials in matters pertaining particularly to their re- 
spective departments, in which the contract relations of the corpora- 
tion do not enter in, or, if otherwise, the authority of the officer sign- 
ing the contract is sufficient to sustain his action. 

Thus, the president signs reports, letters, instruments, etc., with 
his official signature; the treasurer signs notices of dividends or 
assessments, financial statements, and even corporate checks and 
reports in the same manner; while the secretary affixes his official 
signature to the minutes of meetings, to reports, notices, certificates, 
etc. 


Form 239. Official Signature—Informal 


HOLLISTER PIANO COMPANY 
63 State Street, Chicago, Il. 


January 3, 1927 
Mr. Witt1AmM Hotcoms 

155 Broadway, New York 
Dear Sir: 

Your offer to supply this Company with mahogany veneer has been ac- 
cepted. The matter will be formally closed as soon as the necessary papers 
can be prepared. 


Yours very truly, 
JosepH H. McPuerson, 
President 


In regard to letter signatures, practice varies widely, In perhaps 
the majority of corporations the corporate signature is attached to 
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every letter pertaining to the business of the corporation unless there 
is some special reason for a different signature. In many corpora- 
tions, however, this practice is exactly reversed, the official signature 
of the writer being always employed unless there is some special 
reason for the corporate signature. The former is the preferable plan. 

Form 239 shows the simplest form of official signature. It should 
be used only when the letter or instrument to which it is appended 
shows plainly and unmistakably, by heading or subject matter, of 
what company the person signing is an official. If this is not the 
case, the official signature should be written in full as in the following 
form: 


Form 240. Official Signature—Formal 


Jos—EpH H. MAcPHERSON, 
President. HoLitisterR PIANO Co. 


The corporate signature is shown below in its simplest form. 


Form 241. Corporate Signature 


(1) HoLiiisTER PIANO CoMPANY, 
Bryant thhe Ret OED ders ce 
President 
(2) Ho.uistER PIANO ComPANyY, 
By JosEpH H. MacPuerson, 
President 


The first of these forms shows a partial corporate signature— 
typewritten or perhaps afhxed by means of a rubber stamp—awaiting 
completion by the insertion of the president’s signature as shown in: 
the second form. 

The word “By” as given in the preceding form is sometimes 
omitted from the corporate signature. The word is, however, em- 
ployed by a majority of the best conducted corporations of the country 
and its omission may, under some circumstances, involve the officer 
whose name is affixed in a personal liability. The form as given is 
therefore regarded as distinctly preferable. 

When the corporate signature is affixed to important instruments, 
usually, though not necessarily, two or more official signatures are 
employed. The seal is also usually affixed even when not legally 


i 


Ch. 150] CORPORATE AND OFFICIAL SIGNATURES 1359 


necessary. It is to be remembered that seals were used before signa- 
tures and for many years corporations used seals, unaccompanied by 
written signatures, in attestation of their acceptance of the instru- 
ments to which their seals were affixed. 


Form 242. Corporate Signature—Formal 


WESTERN CHEMICAL CoMPANY, 
By JosepaH H. McCreary, 


President 
poagOTE \ FREDERICK WELLMAN, 
SEAL Secretary 


The corporate signature may be legally affixed by any corporate 
official or agent authorized thereto by the directors or by-laws. In 
all current business, however, where but one signing officer is desired, 


- the president is usually designated, unless the transaction pertains 


specially to the department of some other official. 

When the secretary’s name is employed in a corporate signature, 
as in the foregoing form, no specific attestation of the seal is usual or 
necessary. If otherwise, the seal should be formally attested as in 
(1) of the following form which gives the corporate signature usually 
employed. 

Signatures affixed to formal instruments are customarily preceded 
by an explanatory statement termed a “testimonium clause.” Com- 
mon forms of testimonium clauses follow. 


Form 243. Testimonium Clauses—Corporate Signature—Seal 
Attested 


(1) In Witness Wuereor, the said Powell Steel Company has caused 
its corporate name to be hereunto subscribed by its President 
and its duly attested corporate seal to be hereunto affixed by its 
Secretary, all in the City of Hartford, State of Connecticut, on 


the 12th day of January, 1927. 


{CORPORATE PowELL STEEL CoMPANY, 
SEAL By ALEXANDER H. McDowe tt, 
President 


Attest seal: 
FRANKLIN B: Lorp, 
Secretary 


(2) In Wrrness Wuereor, the said corporation has hereunto affixed 
its corporate signature and seal, acting through its President 
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and Treasurer, duly authorized thereunto, all being done in 
the City, County, and State of New York, this 1st day of 
February, 1927. 


Horiick CARPET CORPORATION, 
By Howarp Hor ick, 
if Serre President 


SEAL 
WILLIAM JOHNSON, 


Secretary 


Form 244. Testimonium Clause—Two Corporate Signatures 


In Witness WHEREOF, the said parties of the first and second 
parts have caused their respective corporate signatures and seals 
to be hereunto affixed by their duly authorized officers, in the 
City, County, and State of New York, on the day and year 
first above written. 


CORPORATE ARLINGTON Brass Works, 
SEAL By Henry Brierty, 
President 


Attest seal: 
JoHn H. Savace, 


Secretary 
{CORPORATE Newark Castincs Company, 
| SEAL By Horace D. Powers, 
President 


Attest seal: 
Henry M. SuNTHEIN, 
Secretary 


A more formal testimonium clause where two corporate signatures 
are affixed is shown in the following form. 


Form 245. Testimonium Clause—Two Corporate Signatures 


In Witness Wuexreor, said Electrical Bond Corporation has caused these 
presents to be signed in its name and behalf, and its corporate seal to be hereto 
affixed by its President or a Vice-President, and attested by its Secretary or 
an Assistant Secretary, and said Howard Trust Company of New York, to 
evidence its acceptance of the trust hereby created, has caused the same to be 
signed in its name and behalf and its corporate seal to be hereto affixed by its 
President or a Vice-President, and attested by its Secretary or an Assistant 
Secretary, all of said officers being duly authorized hereto. 


(SonrorsTe) EvectricAL Bonp CorporaTIoN, 

SEAL By H. N. Macon, 
President 

Attest : 


L. W. Oswatp, 
Secretary 
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ears Howarp Trust Company or New York, 
SEAL f By C. C. Prarman, 
Vice-President 
Attest : 
C. M. Smiru, - 


Secretary 


The corporate signatures shown above are—with names changed 
—those attached to the trust indenture securing a bond issue. The 
same is true of the signatures which follow, and, in this case the 
signatures are also witnessed. 


Form 246. Testimonium Clause—Two Signatures—Witnessed 


In Witness Wuereor, International Machinery Company, party of the 
first part, and County Trust Company, party of the second part, have caused 
this Indenture to be signed in their respective corporate names by their respective 
Presidents or Vice-Presidents, and their respective corporate seals to be hereunto 
affixed and to be attested by their respective Secretaries or Assistant-Secretaries, 
as of the day and year first above written. 


f SE egy INTERNATIONAL MACHINERY COMPANY, 
| SEAL By ALLEN CUSTIS, 
Vice-President 
Attest : 
G. S. McCann, 


Assistant Secretary 


Witnesses as to 
INTERNATIONAL MACHINERY COMPANY, 
CuarLtes H. MEyERS 


C. M. Harris 
{CORPORATE County Trust CoMPANy, 
| SEAL By H. F. Wirrs, 
Vice-President 
Attest : 
J. H. Jouns, 


Assistant Secretary 


Witnesses as to 
County Trust CoMPANny, 
CuHarRLES H. MEYERS 
C. M. Harris 


An informal but effective testimonium clause for a corporate and 
an individual signature is shown in Form 247. A more formal 
testimonium clause for a corporate and an individual signature is 
shown in Form 248 on the following page. 
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Form 247. Testimonium Clause—Corporate and Individual 


In Witness Wuereor, the parties hereunto have afhxed their legal 
signatures and seals, all being done in the City of Trenton, State 
of New Jersey, on this 3rd day of January, 1027. 


{CORPORATE TRENTON CHAIN CoMPANY, 
| SEAL By Howarp MARKHAM, 
President 


Attest seal: 
Henry JORDAN, 
Secretary Joun H. Patterson [L. s.] 


Form 248. Testimonium Clause—Corporate and Individual 


In Witness Wuenreor, the Little Falls Carpet Company, said party 
of the first part, has caused its corporate seal to be affixed to this 
indenture and its corporate signature to be subscribed hereunto 
by its President and Secretary duly authorized thereunto, and the 
said Harrison H. Spellman, party of the second part, has affixed 
his signature and seal hereunto, all. being done in the City of 
Trenton, State of New Jersey, on the day and year first above 


written. 
{CORPORATE Littte Farts CarrpetT Company, 
0 SEAL By Wittis H. SHELLEY, 
President 
James H. McCreLianp, 
Secretary 


Harrison H. SpELLMAN  [L.‘s.] 


If a contract is signed by an agent, the corporate seal is not usually 
affixed. A copy of the resolution which authorizes the agent to 
execute the instrument on behalf of the corporation, duly certified 
under the corporate seal, should be attached to the signed instrument. 


Form 249. Testimonium Clause—Signature by Agent 


In Witness Wuereor, the said Milton Smelting Corporation, party 
of the first part, acting through its duly appointed agent, 
Mortimer H. Shepherd, authorized thereunto by resolution of its 
Board of Directors (certified copy of which resolution under the 
corporate seal is hereunto annexed), has caused its corporate 
signature to be hereunto affixed, and Samuel Jaros, party of the 
second part, has hereunto affixed his signature and seal, all on the 
day and year first above written. 


Mitton SMELTING CoRPORATION, 
By Mortimer H. SHEPHERD, 


Agent 
SAMUEL JAROS [ehs.] 


CHAPTER 157 
CERTIFICATIONS 


The certifications so frequently required in corporate procedure 
are never made in the corporate name. Certificates and affidavits to 
corporate instruments are made over their own names by the officers 
directly concerned. Acknowledgments are made for and on behalf 
of the corporation—but not in its name by such corporate officials or 
agents as may be prescribed by statute or be authorized thereto by 
the by-laws or resolutions of the board. 

The following is a simple form of certificate to service of notice, 
more especially to service of notice of a corporate meeting: 


Form 250. Certificate to Service of Notice 


I, the undersigned, Secretary of the Atlantic Machine Works, do hereby 
certify that in accordance with the by-law requirements of said Company, a 
copy of the foregoing notice, properly enclosed and directed, and with postage 
prepaid, was by me on the 21st day of December, 1926, mailed to each stock- 
holder of record of said Company at his address as it appeared on the books 
of the Company. 


New York City, 
January 3, 1927 


Henry H. LINDEN 


This certificate usually appears on the same sheet with, and 
below a copy of, the notice, though sometimes written separately and 
attached to a copy of the notice. In this latter case the wording of 
the certificate must be changed to correspond with the facts. 

An affidavit, as in the case of the certification, may appear on the 
same sheet as the copy of the notice, or be attached thereto. It must, 
of course, conform to any statutory requirements of the particular 
state as to form or subject matter. 


{ 


Form 251. Affidavit to Service of Notice 


State or New York ee E 
County or New York { 


Before me personally appeared Henry H. Linden, Secretary of the Atlantic 
Machine Works, who being duly sworn, did depose and say that on the aist 
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day of December, 1926, a copy of the attached notice of meeting, properly 
enclosed and directed and with postage prepaid, was by him mailed to each 
stockholder of record of said corporation at his address as shown by the books 
of the Company. 


i Henry H. LInDEN 
Sworn to before me 
this 3rd day of January, 1927. 


Joun H. ANDERSON, 


NOTARIAL Notary Public for Kings County No......... Reg. No. 
SEAL Certificate filed in New York Co. No......... Reg. No. 
Commission e#Pires.ocvleccccce vaccine 1927 


The best evidence of notice by publication is furnished by com- 
plete copies of the papers in which the notice appeared. When these 
are supplied, no certification as to publication of the notice is usually 
required. If, however, the notice is clipped from the paper and so 
preserved, an affidavit is sometimes considered desirable. The 
larger city papers, on request, furnish affidavits of publication for 
notices appearing in their columns. 


Form 252. Affidavit to Publication of Notice 


State or New York ‘ 
-$:S8s: 
County or New York 


Before me personally appeared Henry H. Linden, Secretary of the 
Atlantic Machine Works, who being duly sworn, did depose and say that the 
annexed notice was published in the New York Times on the 22nd and 29th 
days of December, 10926. 


é : Henry H. LInpEN 
(Notarial attestation as in preceding form) 


In the following form of certified resolution the resolution appears 
on the upper part of the sheet followed by the certification. 


Form 253. Certified Resolution Designating Bank! 


(Resolution here.) 


I, Sherman H. Rogers, Secretary of the Allis Drug Company, do hereby 
certify that the foregoing is a full and true transcript of a resolution duly 
adopted at a regular meeting of the Board of Directors of the said Company 
held in the City of New York on the roth day of November, 1926, as it appears 
on the minutes of said meeting, and I do further certify that Charles Allis is 
the duly elected President of said Company, and Jasper T. Huntington is its duly 
elected Treasurer. 


1 For corresponding resolutions, see Forms 194-196. 
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In Witness Wuereor, I have hereunto affixed my official signature 
and the corporate seal. of said Company, this 25th day of 
November, 10926. 
SHERMAN H. Rocers, 
{ aerial. Secretary 
SEAL 


The following certification is employed in connection with the 
resolution given in Form 195. 


Form 254. Certification of Resolution Designating Depositary 


I, John H. Farwell, Assistant Secretary of the Standard Milling Company, 
do hereby certify that the foregoing resolution was duly adopted at a regular 
meeting of the Board of Directors of said Company held on Tuesday, February 
7, 1927, in the office of the Company, 225 Fifth Avenue, New York, all as 
shown by the minutes of said meeting, and that. the transcript of Section 3, 
Article VII, of the By-laws of said Company appearing in the preamble of 
said resolution is a true and accurate transcript thereof from the duly adopted 
By-laws of the Company, and I do further certify that Henry F. Farrand is 
the duly elected Treasurer of said Company and Howard C. Malcolm is its 
duly elected President. 

Witness my official signature and the corporate seal of said Company, 
this 18th day of February, 1927. 


CORPORATE Joun H. FArwe tt, 
SEAL Assistant Secretary 


If the bank requires certified signatures of the signing officials, 
these signatures might be written on the same sheet between the 
resolution and certification, and the following phrase be added to 
the certification: ‘and that the signatures above written are respec- 
tively the signatures of the said Henry F. Farrand and Howard C. 
Malcolm.” 

A different form of certification employed in connection with the 
resolution of Form 196 is as follows: 


Form 255. Certification of Resolution—General 


The undersigned, Secretary of the American Textile Company, does 
hereby certify that the foregoing resolution was duly adopted on the roth day 
of January, 1927, at a meeting of the Board of Directors of said Company 
regularly called and duly constituted and at which a quorum was present. 

Witness my hand and the seal of said corporation this 12th day of 
January, 1927. 
{ CORPORATE Arrep DitwortH, 
\ SEAL \ Secretary 
er ag ee ee te CO 
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Certificates of the election of corporate officials are frequently 
required. 


Form 256. Certificate of Election of Treasurer 


I, Horace B. Elkins, Secretary of the Ellwood Creamery Company, hereby 
certify that at a regular and duly constituted meeting of the Board of Directors 
of said Company held in the City of Albany on the Ist day of March, 1927, 
Henry Howells was elected Treasurer of said Company to fill the vacancy in 
said office caused by the death of J. J. McAllen, and that the said Henry Howells 
is now the duly qualified and authorized Treasurer of the said Ellwood Creamery 


Company. . 
Witness my hand and the seal of the Company this toth day of March, 
1927. 
{CORPORATE Horace B. ELxKINs, 
| SEAL Secretary 


Form 257. Certificate of Election of Officers 


I, Emory Hardin, Secretary of the Dyett-King Leather Company, do 
hereby certify that the Directors of said Company being duly assembled in 
lawful meeting in the office of the Company, No. 75 Dey St., New York City, 
on the 9th day of March, 1927, and a quorum being present, did then and there 
elect Frederick Myers, President, and Walter C. Jackson, Treasurer of said 
corporation, to serve for the ensuing year and until the due election and qualifi- 
cation of their successors, and that said Frederick Myers and Walter C. Jackson 
are now duly and fully qualified and empowered to act for said corporation in 
their respective official capacities. 

In Testimony Wuereor, I have hereunto affixed my official signature 
and the corporate seal of said Company this 15th day of March, 
1927. 


{CORPORATE Emory Harpin, 
| SEAL Secretary 


In the transaction of corporate business transcripts from the by- 
laws are frequently required. When the matter is of any considerable 
importance these transcripts must be certified. 


Form 258. Certification of Transcript from By-Laws 


CONSOLIDATED CRACKER COMPANY 


TRANSCRIPT FROM BY-LAWS 


; “ARTICLE [V—OFFICERS 
“Sec. 2. The President 


“The President when present shall preside at all meetings of the stock- 


oe hae 
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holders and of the Board of Directors; shall sign all certificates of stock; shall 
sign or countersign as may be necessary all such bills, notes, checks, drafts, 
and other instruments as may pertain to the ordinary course of the Company’s 
business; and shall sign when duly authorized thereto all contracts, orders, 
deeds, licenses, and other instruments of.a special nature. 

“He may also in the absence or disability of the Treasurer, indorse checks, 
drafts, and other negotiable instruments for deposit or collection, and shall 
with the Secretary sign the minutes of all meetings over which he presides.” 


I, James T. Howard, Secretary of the Consolidated Cracker Company, do 
hereby certify that the above is a true and correct copy of Section 2, Article 
IV of the duly adopted by-laws of this Company, and in testimony thereof I 
have hereunto affixed my official signature and the seal of the Company, in the 
City of Brooklyn, on this 21st day of March, 1927. 


{CORPORATE James T. Howarop, 
\ SEAL Secretary 


The certification of the by-laws as a whole is at times necessary. 
A very simple form follows: 


Form 259. Certification of By-Laws as a Whole 


I, James H. Fry, Secretary of the Detroit Auto Wheel Company, do 
here certify that the foregoing is a true and correct copy of the By-Laws of 
the Detroit Auto Wheel Company as of this date. 


New. York, April 25, 1927 
CORPORATE James H. Fry, 
SEAL Secretary 


A somewhat more formal certification of the by-laws is as follows: 


Form 260. Certification of By-Laws as a Whole 


I, the undersigned, Secretary of the General Auto Supply Company, do 
hereby ‘certify that the foregoing is a true and complete copy of the By-laws of 
said corporation, including all amendments, and as the same are in force, at 
the date hereof. 

In Witness Wuereor, I have hereunto subscribed my name and 
affixed the seal of said corporation, this 2nd day of March, 1927. 


CORPORATE Wutiam H. SAnrorp, 
SEAL Secretary 


The following is a convenient form when the transcript from 
the minutes of either stockholders’ or directors’ meetings must be 


certified. 
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Form 261. Certification of Transcript from Minutes 


WESTON MANUFACTURING CORPORATION 


TRANSCRIPT FROM MINUTES OF 
REGULAR MEETING OF DIRECTORS 
Held February 15, 1927 


(Transcript from minutes appears here.) 

I, the undersigned, Secretary of the Weston Manufacturing Corporation, 
do hereby certify that the above and foregoing is a true and accurate transcript 
from the minutes of a regular meeting of the Board of Directors of said Com- 
pany held in the office of the Company on the 15th day of February, 1927, and 
recorded on pages 85 to 87 of the Minute Book of said Company. 

Witness my hand and seal of the Company this 14th day of April, 1927. 


CORPORATE Horace Potter, 
SEAL Secretary 


The president occasionally joins with the secretary in the certi- 
fication of any specially important transcript. In such case the certi- 
ficate is changed as follows: 


Form 262. Certification of Minutes—President and Secretary 


We, the undersigned, President and Secretary respectively of the Weston 
Manufacturing Corporation, do hereby certify that the above and foregoing 
is a true and accurate transcript from the minutes of a regular meeting of the 
Board of Directors of said Company held in the office of the Company on the 
15th day of February, 1927, and recorded on pages 85 to 87 of the Minute Book: 
of said Company. 

In Witness WHEREOF, we have hereunto affixed our official signatures 
and the seal of the Company in the City of New York on this 14th 
day of April, 1927. 


Henry J. RANDALL, 
{oOREORATE President 
SEAL Horace Porter, 
Secretary 


Affidavits take the place of the secretary’s certificate when cor- 
porate records or transcripts therefrom are required for use in legal 
proceedings. 


Form 263. Secretary’s Affidavit to Minutes 


STATE oF New York aul 
County or New York ee 


On this 14th day of April, 1927, before me personally appeared Horace 
Potter, who being duly sworn, did depose and say that he is the Secretary of 
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the Weston Manufacturing Corporation; that he was present at the regular 
meeting of the Directors of that Company held on the 15th day of February, 
1927, that he recorded the proceedings of said meeting in the Minute Book 
of the corporation, and that the above and foregoing is a true and correct 
transcript from the minutes so recorded. 


Horace Porrer 


Sworn to and subscribed before me 
on the day and year above stated. 


(Notarial signature and seal) 


Form 264. Treasurer’s Affidavit to Corporate Statement 


STATE oF NEw York hats 
County or New York RE 


On this 29th day of March, 1927, personally appeared before me, a Notary 
Public in and for the County of New York, Walter L. Hood, Treasurer of the 
Hood Radio Company, who, being duly sworn, did depose and say that he 
_ has full charge and control of the books and accounts of the said Company ; 
that the above and foregoing statement is taken from said books and accounts; 
that it is a true and accurate transcript therefrom, and that to the best of his 
knowledge and belief it is a just and correct presentation of the financial 
condition of said Company on this date. 


Watter L. Hoop 


Sworn to before me the _ 
day and year aforesaid. 


(Notarial signature and seal) 


The treasurer’s certifications to matters relating to the corpora- 
tion’s finances are usually in the form of affidavits. The affidavit 
should follow the statement on the same sheet or on the last sheet if 
the statement extends over several pages. 

When a corporate acknowledgment is taken, the notary should 
not be an officer or stockholder of the corporation. The form of 
acknowledgment is usually regulated by statute and therefore varies 
in almost every state. The following form of corporate acknowledg- 
ment is that prescribed by the statutes of New York. 


Form 265. Notarial Acknowledgment—New York 


State or New York rae 
County or New York si 


On the toth day of February, 1925, before me personally came R. WALTER 
LetcH to me known, who being by me duly sworn did depose and say: that he 
resides in Bronxville, New York; that he is President of the American Beet 


’ 


1370 CORPORATION PROCEDURE [Ch. 157 


Sugar Company, one of the corporations described in and which executed the 
foregoing instrument; that he knows the seal of said corporation; that the seal 
affixed to said instrument is such corporate seal; that it was so affixed by order 
of the board of directors of said corporation and that he signed his name thereto 
by like order. 


Apert L. WICKERT, 
{ sear} Notary Public, New York County No. 154 
My Commission Expires March 30, 1926 
Register’s No. 6012 


Te a; 


CHAPTER 158 
CORPORATE CHECKS, NOTES AND RECEIPTS 


The form of signature to a corporate check is not material. Its 
purpose is to identify and authenticate the instrument, and any signa- 
ture duly prescribed by the by-laws or by resolution of the directors 
and recognized by the company’s bank is sufficient. Consequently, 
while the corporate signature to checks is usually to be preferred, 
there is in practice much variation as shown in the forms of check 
which follow. 

The corporate seal is seldom if ever used on corporate checks, 
though its use does not affect the check in any way. When corporate 
checks are for material amounts, the names of two officials, the presi- 
dent and treasurer, are usually required upon the check. 

The forms of corporate checks which are given below are in 
common use. 


Form 266. Check—Corporate Signature 


No. 1754 New York, May 1, 1927 
4 SEABOARD NATIONAL BANK 
& of the City of New York 
&»| Pay to the order of John H. Wilkins...................00. $425.75 
faa] 2 Four Hundredvand-T-wenty-five 75/1007. vrec.gs 0 cjes0s0ssyes Dollars 
Ay . 
Ca STANDARD Rapiator CoMPANY, 
AO SAMUEL S. STEIGEL, 
z President 
n Stewart H. Wirson, 
Treasurer 


Frequently the number is placed in the upper right-hand corner 
of a check, the date line coming in above or below. Such an arrange- 
ment, with the other details as shown in the following form, is highly 
approved by bank officials, as it brings the essential features of the 
check—number, date, amount, payee and signature—all well over 


1371 
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to the righthand side of the check in the position that is most con- 
venient for rapid reference. 


Form 267. Check—Official Signatures 


New York, January 3, 1927 No. 1582 


Sante 
eS) 
oe THE PEOPLE’S NATIONAL BANK 
wipe of New York 
is} 
: Be Pay tanthesOrcerkor jesse, Claltencmn aaataeien aeioael oer See $125.45 
: ie One Hundred and Twenty-five 45/100............--eeeeeeee Dollars. 
oO 
a wn] WALLACE McComep, Perry H. Ducrorx, 
My President Treasurer 


If the by-laws or a directors’ resolution require that the corporate 
name be affixed by the treasurer and the check be countersigned by 
the president of the company, as is frequently the case, the following 
form will comply with this requirement. 


Form 268. Check—Countersigned 


a 
: AC No. 244 New York, June 8, 1927 
bg 
: a8 STANDARD NATIONAL BANK 
ee) 
: ais of the City of New York 
Ree 
; Sk Pay to the order of Howard P. Huntington................ $475.00 
: a's Four Hundred and Seventy-five no/100,..........s.-.ss00%- Dollars. 
. tu 
2 Eee Countersigned : MERRIVALE CoAL CoMPANyY, 
SAE e James J. McLane, By Horace P. WIsNER, 
C AOS President Treasurer 


Where the official signatures of the treasurer and the president 
are affixed, the positions of the respective signatures are frequently 
as shown in Form 268. More often they are affixed as shown in 
Form 269, on the following page. 

There is no objection, legal or practical, to the entry on a check 
of the purpose for which it is issued, as in the foregoing form, if so 
placed as not to obscure or interfere with its essential details. The 
advantage in the use of such a check is apparent. Duly indorsed, as 
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Form 269. Check—Official Signatures—Purpose Stated 


a No. 745 ’ New York, May 1, 1927 
° 
On BANK OF MANHATTAN 
: as of New York City 
: E eeielometo tne order on James Olivers... sa. s wawidele suteads $125.75 
: an @OneyElundrediand, Dwenty-tivie-75/ 100 ren sence eee cee eee Dollars. 
: Hg Rupotr HEssLeEr, 
: ral President 
- 
ae hee In full for JASPER H. McMets, 
se) September printing. Treasurer 


it must be before payment is made, the check itself affords the best 
possible evidence of the settlement effected thereby, and saves the 
expense and trouble of a more formal receipt. 

Where checks of this nature expand into the voluminous voucher 
checks sometimes seen, they are objectionable from the practical 
standpoint because of their size and the consequent difficulty of han- 
dling. Also at times such checks obscure with their mass of matter, 
the order for the payment of money which must always be the basic 
and important feature of a check. 

The following simple form of voucher check, while convenient 
and effective, is not objectionable from any point of view. 


Form 270. Voucher Check—Simple Form 


In full payment of the 
Date illopia Amount |New York, February 27, 1927, No. 15521 


2/27 | Final Payment on Broad St. THE 
Building $5,000 | 25| =BANK OF THE METROPOLIS 
OF THE City oF NEW YORK 


? 2 
| Five Thousand, Shi AS Dollars 
Iny. Approved| Posted | Cash Folio} Correct 100 
B, H. 157 B. H. 
Pay to the order of 
Joun M. O’RovurKE, 
975 Broadway, THE HomME SAVINGS COMPANY 
New York JoHN WiLson 


Treasurer 
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The foregoing check is adapted for use with the window envelope. 
It has no stub. : 

A clean-cut form of check much in favor because of the promi- 
nence given to the name of the issuing corporation, is as follows: 


Form 271. Check—Draft Form 


ALLIS-WILKINS COMPANY 
1675 Broadway, New York 


No. 1728 March 10, 1927 
Payeto. theordet OL. Jesse; Ha Sinclair...) cagabaesiess seeberssinaetoie ol tee $35.25 
Phittystivemes) lOOls ett eta cess ce este tine oe einer sme cinating eienqye serra Dollars. 


ALLIS-WILKINS COMPANY, 
By Francis H. WHITMAN, 
Treasurer 


To the ¢ 
SEABOARD NATIONAL BANK, 
New York 


In the smaller corporations dividends are usually paid by means 
of the ordinary corporate check, the words “Dividend Check”’ being 
stamped or written across its face. In the larger corporations special 
checks are employed for the purpose, as in the following form: 


Form 272. Dividend Check—Offcial Signatures 


AMERICAN WOOL EXPORT COMPANY 
New York, February 3, 1927 No. 1482 


AMERICAN NATIONAL BANK 


PREFERRED StocK DIvIDEND 
No. 42 


of New York 
Pay to the order of 
Heit) “HO MECAalERT AO. oo od oes Ser oecrcorer yee $125.00 
One Hundred-and Twenty-five 00/100). soc). sa.ccee anus ece Dollars. 
Countersigned : 
Stock TRANSFER DEPARTMENT, FRANK S. JorDAN, 
JoHN FRENCKEL, Transfer Agent Treasurer 


No receipt is usually required when this form of dividend check 
is employed, the duly indorsed check in itself affording the best 
possible evidence that payment of the dividend has been made. 

The following is an excellent form of dividend check used by 
some of the larger corporations: 
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Form 273. Dividend Check—Corporate Signature 


2M No. 35-284 
ig © January 15, 1927 18 
; ep) 
: a te NATIONAL MACHINERY COMPANY 

Aas a 

ae BANK OF THE REPUBLIC IN N. Y. 
yee a New York 
3 JE Bie Pay $ 
: 300.75 
oie Se Three Mundied 76 /100¢.20e amy. Te) .te.id Dolce 
Pee ey) To 

nae e the order NATIONAL MacHINery CoMPANy, 

ed of GrorceE H. Scorr, 

S 5 James H. Thompson, Assistant Treasurer 

5]199 Broadway, N. Y. : 
= ‘S) 


The following is a common form of corporate draft, signed by one 
official. 


Form 274. Corporate Draft 


CAR EQUIPMENT COMPANY 


No. 745 New York, May 15, 1927 
$1,245.25 
Three days after sight pay to the order of 
Seaboard National Bank of New York 
Twelve Hundred and Forty-five 25/100...0... 0. 06. 0c ete cence cee eee Dollars 
payment of account as per our statement of April 10, 1927. 
Value received. Charge same to account of 
Car EgurpMENT CoMPANY, 
By Howarp JAMEs, 
Treasurer 
To NortH WHEELING Car Co., 
Wheeling, West Virginia 


Drafts are not usually signed by more than one of the corporate 
officials. If for any reason the more formal authentication of two 
signatures were required, the second signature would appear under 
the first. 

The ordinary indorsement of a corporate check is given in the 
following form: 
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Form 275. Indorsement of Corporate Check 


Treasurer 


RatpH A, SMITH, 


VocEL SHOE CoMPANY, 


This indorsement is usually affixed by the treasurer or cashier, 
though the president is frequently authorized thereto, the name and 
title of the affixing official appearing, of course, in the indorsement. 

The following form of indorsement is usually affixed in its en- 
tirety—corporate name, official signature, and all—with a rubber 
stamp. Such an indorsement is approved by the banks and, on ac- 
count of the rapidity and convenience with which it may be affixed, is 
generally employed. 


Form 276. Indorsement of Check for Deposit 


Pay to the Order of the 
CuHasE NATIONAL BANK 
HoweELLt HArpDWARE COMPANY 
Joun BLakeE, Treasurer 


A corporate note does not require to be sealed. It may be signed 
by any officer or officers properly authorized thereto. Such authority 
is usually conferred by by-law provisions or by resolution of the 
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board of directors, but otherwise may be given by custom. For large 
amounts or special transactions outside the usual routine, the officer’s 
authorization should always be specific and usually by resolution of 
the board of directors. In such cases the parties accepting the cor- 
porate note will usually require a certified copy of the resolution 
authorizing the issuance of the note. 

The signature of a corporate note should always be the corporate 
signature. Any other signature may not only fail to bind the cor- 
poration, but has been held in some states to involve the official sign- 
ing the note in a personal liability as its maker or indorser. 


Form 277. Corporate Note—By President 


$500.00 New York, April 5, 1927 


Ninety days after date the Hillman Dredging Company promises to pay 
to the order of Howard P. Hunt the sum of Five Hundred Dollars. 
Value Received. 


HiIt~tMAN DrepciInc ComPANy, 
By NATHANIEL Potrer, 


President 
Payable at 
Irvinc NATIONAL BANK, 
New York 
Form 278. Corporate Note—By Treasurer 
$2,500.00 Boston, Mass., December 1, 1926 


Four months after date the Hanover Securities Company promises to pay 
to the order of James C. Bennett the sum of Twenty-five Hundred Dollars, with 
interest from date until paid, at the rate of Six Per Cent per annum, at the 
Sedgwick National Bank of Boston. 


Value Received. 


HaANovER SECURITIES COMPANY, 
By WILLIAM CuRTIsS, 
Treasurer 
No. 725 . 
Due April 1, 1927 


The preceding notes are in the simplest form. The corporate 
signature is affixed by one officer or by two as may be customary 
or required by by-law provision or directed by the board. 
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Form 279.. Collateral Note—On Demand 


COLLATERAL NOTE 


$4,000.00 New York, February 3, 1927 


On Demanp the Hanover Power Company promises to pay to the San- 
born National Bank of the City of New York, or order, at its Banking House, — 
No. 18 Broadway, New York, N. Y., Four Thousand Dollars ($4,000) for 
value received, with interest at the rate of Six Per Cent (6%) _per_ annum 
from the date hereof, said corporation having deposited with said Bank as 
collateral security for payment of this or any other liability or liabilities 
of the undersigned to said Bank, due or to be due or which may be hereafter 
contracted or exist, the following property or securities, viz.: Fifty (50) Shares 
vf the Preferred Stock of the United States Steel Corporation of the par value 
of One Hundred Dollars ($100) each, the certificate for said stock standing 
in the name of John H. Howard, Treasurer of the said Hanover Power Com- 
pany, and being indorsed by him in blank on the back of said certificate. 

The market value thereof is today $6,487.50, and full power and authority 
is hereby given to said Bank to sell, assign, and deliver the whole or any part - 
thereof, or any substitutes therefor, or any additions thereto, at any Brokers’ 
Board, or at public or private sale, at the option of said Bank or its assigns 
on the non-performance of this promise or the non-payment of any of the 
liabilities above mentioned, or at any time or times thereafter, without adver- 
tisement or notice, which are hereby expressly waived; and upon such sale the 
holder hereof may purchase the whole or any part of such securities discharged 
from any right of redemption, and after deducting all legal or other costs and 
expenses for collection, sale and delivery, shall apply the residue of the proceeds 
of such sale or sales so to be made to pay any, either, or all of said liabilities 
to said Bank or its assigns as said Bank or its assigns shall deem proper, return- 
ing the overplus, if any, to the undersigned. And the undersigned gives to 
said Bank a lien to secure this note and all said other liabilities now existing 
or hereafter arising, and whether at any time due or not upon all property 
and securities of the undersigned now or hereafter deposited with or left in 
the possession of said Bank, either as collateral for any other obligation or 
otherwise, and also upon any balance at any time of the deposit account of the 
undersigned with said Bank. Other collaterals may be substituted or added 
from time to time with the bank’s consent, all representations, conditions, and 
agreements as to original collaterals applying to those so substituted or added. 


In Witness Wuereor, the said corporation has hereunto affixed its 
corporate signature and seal, acting through its President and 
Treasurer duly authorized thereunto. 


{CoREPRAtR HANover Power Company, 
SEAL 
~ By Joun H. Hennperson, 
President 
Harry F. Srncrair, 
Treasurer 


Another form of collateral note is as follows: 


wore San 
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Form 280. Corporate Note—Collateral Security 
COLLATERAL NOTE 
$10,000.00 New York, January 15, 1927 


Ninety days after date, the Berwick Mercantile Company promises to pay 


to the order of the Mechanic’s Trust Company of New York City, at No. 120 


Broadway, New York City, the sum of Ten Thousand Dollars ($10,000), with 
interest from date until paid at the rate of Six Per Cent (6%) per annum, and 
the said | Berwick Mercantile Company doth herewith deposit with the 
Mechanic’s Trust Company as collateral security for the due payment of the 
foregoing promissory note, Two Hundred (200). Shares of. its stock in one 
Certificate No. 325, said Certificate standing in the name of Mark Baldwin, 
‘Seta of the said Berwick Mercantile Company, and indorsed by him in 
ank, 

And in the event that this note or the interest thereon shall not be paid 
when due, the said Berwick Mercantile Company hereby appoints and constitutes 
the said Mechanic’s Trust Company its attorney in fact and irrevocably, with 
power of substitution, to sell at any time after this said note or any interest 
thereon is due and unpaid, with or without notice, and either at public or private 
sale, the whole or any part of said securities, the proceeds thereof to be anplied 
to the payment of the said promissory note, any interest due thereon, and any 
commissions properly payable on the sales of said securities so sold, and any 
surplus remaining thereafter, either of cash or of the said securities to belong 
to and be subject to the order of the said Berwick Mercantile Company; and 
should said securities not bring the full amount of this present note, together 
with any interest accrued thereon, said Berwick Mercantile Company undertakes 
and agrees to pay the amount still due to the holder hereof on demand. 

Should any such sale be made, the holder hereof shall directly or in the 
name of any other person, have the right to purchase the security aforesaid. 
In case the market value of the same shall decrease, the said Berwick Mercan- 
tile Company hereby promises and agrees to proportionately reduce the amount 
of its indebtedness hereunder, or otherwise increase the security in- proportion 
to said decrease of value. 


In Witness Wuereor, the said Berwick Mercantile Company has 
caused its name to be subscribed hereunto by its President, and 
its duly attested seal to be affixed hereto by its Secretary, on the 
day and year first above written. 


CORPORATE | 
{ SEAL f Berwick MERCANTILE CoMPANY, 


By Henry S. Corsin, 
President 


Attest seal : 
Amos C. HALLock, 
Secretary 


A common form of corporate receipt 1 is as follows: 


1 For forms of receipt for instalment payment, see Form 107; fo~ dividend receipt, see 
Form 300. 
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Form 281. Corporate Receipt 


WG 


: q _| $450.00 New York, July 15, 1927 
(ap 

Oe abet Received from Edward M. Blair Four Hundred and Fifty Dollars, 
<0 rental of Store at No. 65 Vesey St. for the month of July, 1927. 
aH 
4 a METROPOLITAN REALTY CoMPANY, 
z2 O By SAMUEL F. WATKINS, 
a Aa Treasurer 
a 8 


It would seem preferable that all receipts for money received by 
a corporation should be given in the corporate name. In practice, 
however, corporate receipts are commonly signed by the treasurer. 
In such case the name of the corporation should appear prominently. 


Form 282. Corporate Receipt—Official Signature 


$725.25 March 15, 1927 
WELLMAN SUPPLY CORPORATION 
265 Chambers St., New York 
Received from the Jackson Hardware Company Seven Hundred and 
Twenty-five 25/100 Dollars in full of account. 


H. J. Asuton, 


Treasurer 


is Fa od Bo a 
FORMS USED IN CONNECTION WITH DIVIDENDS 1! 


In the smaller corporations dividend notices are usually sent only 
by mail. In the larger corporations they are almost invariably pub- 
lished and are usually also sent by mail. The following is a common 
form of mailing notice: 


Form 283. Dividend Notice—Mailing 


December 1, 1926 
Dear Sir: 


You are hereby notified that the Directors of the Charleston Milling 
Company have this day declared the regular semiannual dividend of Three - 
Per Cent on the Capital Stock of the Company, payable January 15, 1927, to 
stockholders who appear of record at the close of business January 10, 1927. 


Harry H. McCatium, 
Treasurer 


Somewhat different is the following notice. It is unusual in its 
signature as the treasurer or the secretary are ordinarily the officers 
to sign notices of the kind. 


Form 284. Dividend Notice—Mailing 


December 27, 1926 


To the Stockholders of 
WasasH Rat~way CoMPANY: 


You are advised that a dividend of one and one quarter (114) per cent 
has been declared on the Profit Sharing Preferred Stock A of this Company, 
payable February 25, 1927, to stockholders of record at the close of business 


January 25, 1927. 
Very truly yours, 


WititaM H. WILLIAMS, 
Chairman of Board 


1 For resolutions declaring dividends, see Forms 199-202; for dividend checks see 
Forms 272, 273. 
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The following is a simple and much used form of dividend notice. 
It might equally well be used as a publication notice or as a mailing 
notice. 


Form 285. Dividend Notice—Publication 


ANACONDA COPPER MINING GO, 
25 Broadway, New York 


December 28, 1926 
DIVIDEND NUMBER 94 


The Board of Directors of the Anaconda Copper Mining Company has 
declared a dividend of Seventy-five Cents (75c) per share upon its Capital 
Stock of the par value of $50 per share, payable February 21, 1927, to holders 
of such shares of record at the close of business at 12 o’clock noon on January 
15, 1927. 


A. H, MEtin, 
Secretary 


An even simpler form is the following, used by one of the great 
corporations of the country. It announces a regular quarterly 
dividend and, though not stated in the notice, dividend checks are 
mailed to stockholders of record. 


Form 286. Dividend Notice—Publication 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


BreLL SYSTEM 


149TH DIVIDEND 


The regular quarterly dividend of Two Dollars and Twenty-Five Cents 
($2.25) per share will be paid on January 15, 1927, to stockholders of record 
at the close of business on December 20, 1926. 


H. Burarr-SMmituH, 
Treasurer 


As will be noted, though dividend notices are usually signed by 
either the secretary or treasurer there is no uniform practice. 


Ch. 159} FORMS IN’ CONNECTION WITH DIVIDENDS 1383 


Formerly it was a common practice to close the transfer books 
preparatory to the payment of a dividend—a useless practice that has 
almost disappeared. If the transfer books are closed that fact should 
appear in the notice. More commonly~the present-day -notice-an- 
nounces the fact that the transfer books will not.be closed, as in the 
following : 


Form 287. Dividend Notice—Books Not Closed 


MIAMI COPPER COMPANY 
61 Broadway, New York 


January 3, 1927 
Divwenp No. 58 


The Board of Directors of Miami Copper Company have this day declared 
a dividend of thirty-seven and one-half cents (37¥%c) per share for the quarter 
year ending December 31, 1926, on the capital stock of the company, payable 
February 15, 1927, to stockholders of record at the close of business on Feb- 
ruary I, 1927. The transfer books of the company will not close. 


Sam A, Lewisoun, 
Treasurer 


Unless the company has at some time made a practice of closing 
the transfer books for dividends, the announcement that they will 
not be closed is unnecessary, as this is implied by the wording of the 
announcement. 


Form 288. Dividend Notice—Common Stock 


ALLIS-CHALMERS MANUFACTURING COMPANY, INC. 


Common DivipenpD No. 27 


The Board of Directors has declared a dividend of One Dollar and Fifty 
Cents ($1.50) per share on the common stock of this Company payable Feb- 
ruary 15th, 1927, to common stockholders of record at the close of business 
January 24th, 1927. 

Transfer books will.not be closed. 

Checks will be mailed. 


W. A. THompson, 
Secretary 


January 7th, 1927. 
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The following notice is less formal but still entirely sufficient : 


Form 289. Dividend Notice—Common Stock 


AMERICAN CAN COMPANY 


Common STOCK 


A quarterly dividend of fifty cents per share has been declared on the 
Common Stock ($25 par value) of this Company, payable February 15th, 1927, 
to Stockholders of record at the close of business January 31st, 1927. Transfer 
Books will remain open. Checks mailed. 


R. A. Burcer, 
Secretary 


The following publication notices cover the dividend on both 
common and preferred stock. This inclusion is customary and not 
in any way objectionable. 


Form 290. Dividend Notice—Common and Preferred 


SOUTHERN RAILWAY COMPANY 


New York, Dec. 16, 1926 
PREFERRED STOCK 


A dividend of one and one-quarter per cent (144%) on the Preferred stock 
of Southern Railway Company has been declared payable on January 15, 1927, 
to stockholders of record at the close of business January 3, 1927. 


CoMMON STOCK 


A dividend of one and three-quarters per cent (134%) on the Common 
stock of Southern Railway Company has been declared payable on February 1, 
1927, to stockholders of record at the close of business January 10, 1927. 


C. E. A. McCarruy, 
Secretary 


Form 291. Dividend Notice—Common and Preferred 


COLUMBIA GAS & ELECTRIC CORPORATION 


_ , The Board of Directors has declared this day the following quarterly 
dividends : 
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CUMULATIVE 6% PREFERRED Stock 
Series A 
No. 1, $1.50 per share 


Common Stock (No-Par VALvE) 
No. 1, $1.25 per share 


Both dividends are payable on February 15, 1927, to shareholders of record 
at the close of business January 20, 1927. 


Epwarp Rreynops, Jr., 
Secretary-Treasurer 
January 6, 1927 


The preceding dividend notice covers the regular quarterly divi- 
dend for the period on a preferred stock of the par value of $100 
and on a no-par value common stock though both dividends are 
declared in terms of money. The dividend on the no-par value stock 
is necessarily declared in this form; in the case of par value 
stock it is a matter of preference. Thus in the next dividend notice 
the declaration is in percentages, while in Form 293, the amount 
of dividend is expressed both in terms of money and as a per- 
centage. 


Form 292. Dividend Notice—Common and Preferred 


THE BALTIMORE & OHIO RAILROAD CO. 
OFFICE OF THE SECRETARY 


Baltimore, Md., December 15, 1926 


The Board of Directors this day declared, for the three months ending 
December 31, 1926, from the net profits of the Company, a dividend of one (1) 
per cent on the Preferred Stock of the Company. ald 

The Board declared from the surplus profits of the Company a dividend 
of one and one-half (114) per cent on the Common Stock of the Company. 

The Board also declared a further dividend of one-half of one per cent 
out of the surplus profits of the Company, on the Common Stock of the 
Company, in order that the dividends declared on the Common Stock for the 
entire vear 1926 shall aggregate six per cent. 

‘These dividends are payable March 1, 1927, to stockholders of record at 
the close of business on January 15, 1927. 

The transfer books will not close. 


C. W. Wootrorp, 
Secretary 


SS 
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The following notice covers the dividends declared on the common 
stock and two preferred stocks. 


Form 293. Dividend Notice—Common and Preferred 


New York, March 4, 1925 
To THE Ho.pers oF PrioR PREFERENCE, 
PREFERRED AND COMMON STOCKS OF 


PERE MARQUETTE RAILWAY COMPANY 


The Board of Directors of Pere Marquette Railway Company, at a regular 
meeting of said Board held March 4, 1925, declared dividends as follows: 
ion 5% Prior- PREFERENCE StockK—A quarterly dividend of $1.25 per share 

14%). 

On 5% PrererRED StockK—A quarterly dividend of $1.25 per share (14%), 
both payable May 1, 1925, to stockholders of record at the close of business on 
April 15, 1925, without the closing of the Transfer Books. 

On Common Stock—A quarterly dividend of $1.00 per share (1%), pay- 
able April 1, 1925, to stockholders of record at the close of business March 16, 
1925, without the closing of the Transfer Books. 


E. M. HeEzerp, 
Secretary 


Where dividends are paid regularly, they are occasionally de- 
clared in advance, as announced in the following notice: 


Form 294. Dividend Notice—Advance Declaration 


PACKARD MOTOR CAR COMPANY 
DivipENps NUMBERS 74, 75 AND 76 


Three regular Monthly Dividends of Two Per Cent (2%) on the Common 
Capital Stock of the Company have been declared by the Board of Directors, 
payable the 31st day of March, 1927, the 3oth day of April, 1927, and the 31st 
day of May, 1927, to the holders of the Common Stock of record at the close 
of business March 15th, 1927, April 15th, 1927, and May 14th, 1927, respectively. 
The books will not be closed. 


M. A. Cup.ip, 
: ; Secretary 
Detroit, Mich., 


January 109, 1927 


The following notice announces the declaration of dividends an ~ 
entire year in advance: 
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Form 295. Dividend Notice—Advance Declaration 


BROOKLYN-MANHATTAN TRANSIT CORPORATION 
PREFERRED AND Common DrtvipENDS 


At a meeting of the Board of Directors of this Corporation held on June 
21, 1926, the following dividends were declared upon the Preferred Stock, Series 
A of the Corporation, issued regularly and outstanding : 


A regular quarterly dividend of $1.50 per share for the three months 
period ending June 30, 1026, payable on July 15, 1926, to stockholders of 
record on July 1, 1926; 

A regular quarterly dividend of $1.50 per share for the three months 
period ending September 30, 1926, payable on October 15, 1926, to stock- 
holders of record on October 1, 1926; 

A regular quarterly dividend of $1.50 per share for the three months 
period ending December 31, 1026, payable on January 15, 1927, to stock- 
holders of record on December 31, 1926; 

A regular quarterly dividend of $1.50 per share for the three months 
period ending March 31, 1927, payable on April 15, 1927, to stockholders of 
record on April 1, 1927. 


The Directors also declared a dividend of $1.00 per share on the Common 
stock of the Corporation, issued and outstanding, for the Quarter ending June 
30, 1926, payable on July 15, 1926, to stockholders of record on July 1, 1026. 


F. C. Marston, 
Secretary 


Stock dividends and extra dividends are announced in much the 
same form—depending upon the details—as are regular dividends. 
The following notice announces a stock dividend. 


Form 296. Notice of Stock Dividend 


AMERICAN GAS AND ELECTRIC COMPANY 


SpecraL Common Stock DivipEND 
New York, December 9, 1926 


A special dividend at the rate of four-tenths (4-10) of a share on each 
share of the new no par value Common stock of American Gas and Electric 
Company has been declared out of the surplus net earnings of the company, 
payable in full paid new no par value Common stock of the company on January 
3, 1927, to holders of such stock of record on the books of the company at 
the close of business December 14, 1926; and payable to stockholders who have 
not prior to December 14, 1926, surrendered their certificates for old no par 
valve shares in exchange for new no par value shares upon the making of such 


exchange. 


Frank B. BAtr, 
Secretary 
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The following notice announces an extra dividend declared by the 
Reading Company. 


Form 297. Notice of Extra Dividend 


READING COMPANY 


General Office, Reading Terminal 
Philadelphia, January 18, 1927 


The Board of Directors has declared from the net earnings a quarterly 
dividend of two per cent (2%), and.an extra dividend of two per cent (2%), 
on the Common Stock of the Company, to be paid on February 10, 1927, to 
stockholders of record at the close of business January 13, 1927. Checks will 
be mailed to stockholders who have filed dividend orders with the Treasurer. 


Jay V. Hare, 
Secretary 


The dividend order referred to in the foregoing notice is a 
formal authorization to the treasurer of the company to mail dividend 
checks to a specified address. The form of order used by one of 
the large railroad companies of the country is given below. It is 
sent to stockholders attached to the notice shown. 


Form 298. Dividend Order 


THE NEW YORK CENTRAL RAILROAD COMPANY 


OFFICE OF THE GENERAL TREASURER, 
406 Lexington Ave., New York, N. Y. 


NOTICE 


The accompanying Standing Order, if properly filled in, signed by the 
registered holder of the security or by a representative whose authority is 
established at this office, and then filed here will be our authority to mail all 
checks for dividends when payable. 

Please advise of any change in address. 


H. G. SNELLING, 
General Treasurer 


N. B. Checks will not be mailed unless standing order is received. Divi- 
dends when declared are usually payable on February 1st, May 1st, August Ist 
and November rst, to stockholders of record on a date about thirty days before 
the dividend payment date. 


(Please detach this notice) 
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Tue New York Centrar Rarroap Company 


To the General Treasurer 


Scan (peer eR ‘ein aLO2 
Until written revocation of this authority please remit b mail, To 
a Address Below, check to order of myself..... “tik SMD cats aataks if sie coe 
& APA IT POE AL ine | for dividends due, or which may become due, on 
iw all shares of Stock now, or hereafter, registered in-name of............. 
Be Bib beth Sibi acl ES eet ea oe ae Oe on the books of your 
Ps company. 
Zz 
a Signature of Stockholder...... Po haeso LL ... GGL. dee wih 
n Street, or P. O. Box No. of Payee. 8 Rees rey Bo ee eee 
BRO WAIMOTIN CICYT) ate a coe EES Tete Leen ee 
SHEAIS. 5 eee NC ORS AIOE: city SeMCEr gS RR COSY Boa eeNE Seee 


N. B. When payee is other than the signer, signature of the latter 
must be acknowledged by form.on back. 


Notices similar to the foregoing are usually sent out to all new 
stockholders of the larger corporations. 

The form of acknowledgment appearing on the back of this 
dividend order is as follows: 


Form 299. Notarial fh cenowled ment of Dividend Order 


aKS 
oR 
; ar Z 
= : 
oO 
~ 
a 
po) 
Q 
F a 
On this. 9... piesucae eae day of..-, A. 
DSPATENOP.c ese cee: oF oars in the year one thousand nine 
CouNny offs .cro. afi Pil hundred and ........5. , before me 


personally ,Camem 6 ari Mis > so 
eae ‘known, and. known to me to be the individual described in, 
and who executed the within instrument and .......... acknowl- 
UMC Mat Tate easy creer ss cis sieisie sine ecto esis executed the same. 


AYLIOYIN $,AIYJO Surjso}e Jo ojeoyyAI ‘YOR 
MAIN JO 33e}G 9U} JO INO pespayMouyor JT 
Sty ssoidui ysnur Jsoyjo Sunseiy “Gg 


ee ee ee ye 
This acknowledgement is required only when the dividend is to 
be paid to an agent or representative of the owner of record of the 


stock. 
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The larger corporations, when dividends are to be paid employ 
dividend checks, which, when properly indorsed and deposited, are 
usually regarded as all-sufficient receipts. It is easy to devise some 
form of voucher check which will satisfactorily meet the situation. 
Simple forms of checks of this nature are shown in the preceding 
chapter.2. If, however, formal receipts are desired, the following 
form will serve: 


Form 300. Dividend Receipt 


$25.00 Boston, Mass., March 1, 1927 


Received of the Howard Foundation Company Twenty-five 
Dollars, payment in full of quarterly dividend No. 37, of One and 
One-half Per Cent on the stock of said corporation standing in my 
name. 


Henry J. Pottock 


Howarp FouNDATION 
CoMPANY 


This receipt is sent out with the dividend check to be signed and 
returned by the recipient. 

When payment of dividends is made at the office of the company 
or at the office of some specified trust company or bank, the parties 
receiving payment usually sign the dividend register described below 
and no other receipt is necessary. j 

It is not usual to have a bound book for the record of dividends, 
but loose sheets are used which may be bound together later. The 
sheet should show the names of the stockholders, date of dividend, 
number and amount of check. The form shown on the following 
page is for use where the stockholders come to the office in person, 
receive their checks and receipt for payment. Some small com- 
panies prefer this plan as it keeps the stockholders in closer touch 
with the business. 

In most corporations the dividend checks are sent out by mail. 
In such case the dividend sheet shown in Form 301 will be found 
convenient. The list is usually made up from the stock ledger after 
the dividend is declared and after the transfer books have been 
closed. , 

The method of using this dividend sheet or book is obvious. 
When changes are not frequent the same list will serve many times. 


“Forms 272, 273. 
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The plan would not serve where changes are frequent or for the 


larger corporations. In such cases the names and addresses of 


stockholders are kept on stencils. 

Under this plan the checks are made payable to the order of the 
stockholders and mailed to them. The indorsement on the back of 
the canceled check is considered sufficient evidence of payment. 


CHAPTER 160 


CORPORATE’ CONTRACTS AND POWERS 
OF ATTORNEY 


Corporate contracts differ in nowise from contracts between 
individuals, save in the verbiage necessary to adapt them to the 
corporate form. The forms which follow are included to illustrate 
this adaptation. 


Form 303. Corporate Contract 


a a Se ee 
CONTRACT 


AN AGREEMENT, made and entered into this 25th day of June, A. D., 1927 
by and between the Atlas Lithographing Company, a corporation duly organized 
under the laws of the State of Maine and having its usual place of business in 
Boston, Massachusetts, party of the first part, and the Selby Lithographing 
Company, a corporation organized under the laws of the State of New York, 
and having its principal office and place of business at No. 265 Center Street, in 
the City of New York, party of the second part. 

For and in consideration of the sum of One Dollar and of other valuable 
considerations passing between the parties hereto, the receipt whereof is hereby 
respectively acknowledged, it is agreed as follows: 


1. That the said party of the first part shall employ one John H. Bernard 
of Boston, Massachusetts, for account of both the parties hereunto, to work 
upon and perfect as far as may be, a certain improvement in lithography known 
as the “Silver Plate Process,” said process being now the joint property of the 
said parties to this present agreement. 

2. That said party of the first part shall pay the said John H. Bernard a 
salary not exceeding Five Hundred Dollars ($500) a month, and shall also 
furnish such materials, supplies, and assistance as the said John H. Bernard 
may reasonably require in the progress of his work. 

3. That at the end of each quarter said party of the first part shall render a 
statement of the expenses incurred by reason of the employment of the said 
John H. Bernard for the perfection of the said Silver Plate Process, and said 
party of the second part shall within ten days of the receipt of said statement 
remit one-half thereof to the said party of the first part. 

4. That all improvements in said Silver Plate Process or in connection 
therewith that may be made or discovered by the said John H. Bernard, shall 
be the joint and equal property of the two parties to this present agreement, 
and patents therefor shall be taken out in the names of the said parties of this 
present agreement and at their joint expense. 

5. That said employment of said John H. Bernard shall continue for one 
year from date, unless sooner terminated by mutual agreement or by circum- 
stances beyond the control of the parties hereto. 
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In Wrrness Wuenreor, the said parties of the first and second parts 
have caused their respective corporate signatures and seals to be 
hereunto affixed by their duly authorized officers, all being done in 
the City, County, and State of New York on the day and year 
first above written. 


AtiLAs LitrHoGRAPHING COMPANY, 
f ee By Howarp Brevoort, 


\ SEAL President 


Attest seal: 
WILLIS JOHNSON, 


Secretary 
SeLBy LITHOGRAPHING COMPANY, 
CORPORATE \ By Joun H. Caswet, ° 
SEAL f{ Vice-President 


Attest seal: 
Frank H. Parsons, 
Secretary 


This agreement might or might not be acknowledged, at the dis- 
cretion of the parties. The contract as executed is legally sufficient. 
The only advantage to be gained by an acknowledgment is the greater 
ease of proving the authenticity and due execution of the instrument 
in case of litigation. 


Form 304. Corporate Bill of Sale 


BILL, OF |SALE 


Know Att MEN BY THESE PRESENTS: 


That the Standard Laundry Machine Company, a corporation duly organ- 
ized under the laws of the State of New York, with its principal office and 
place of business at No. 50 Dey St., in the City of New York, in consideration 
of the sum of Five Thousand Dollars ($5,000) to it paid by the Barton Laundry 
Company of No. 71 East 21st Street, New York City, the receipt whereof is 
hereby acknowledged, does hereby sell, transfer, and assign to the said Barton 
Laundry Company the following goods and chattels, viz.: 

All of the laundry machinery, tools, and apparatus of every kind now in 
the premises at No. 365 West 1oth St., formerly occupied by the Union Laundry 
Company, all as set forth and specified in the annexed schedule; to have and 
to hold all and singular the said goods and chattels to the said Barton Laundry 
Company, its successors and assigns to their own use and behoof forever, and 
the said Standard Laundry Machine Company does hereby covenant with the 
said grantee that the said Standard Laundry Machine Company is the lawful 
owner of said goods and chattels; that they are free from all liens; that it has 
good right to sell the same as aforesaid; and that it will warrant and defend 
‘he same against the lawful claims and demands of all persons. 


In WITNESS Wuenreror, the said Standard Laundry Machine Company 
has caused its corporate name to be signed hereunto by its Presi- 
dent, and its corporate seal to be affixed and duly attested by its 
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Secretary, said corporate seal being affixed both to these presents 
and to the schedule hereunto annexed, all being done in the City 
of New York, on this roth day of May, 10927. 


(Signature and attested seal) 


The inventory or schedule of the goods conveyed by this bill of 
sale should be attached to it, and, in accordance with the provisions 
of the conveyance, be identified. by the duly attested seal of the 
company. 


Form 305. Assignment of Contract 


ASSIGNMENT 


Know Att MEN By THESE PRESENTS: 


That for and in consideration of the payment by the Connecticut Valley 
Paper Mills, a corporation organized under the laws of the State of Connecticut 
and having its principal office and place of business at 525 Main Street, New 
Haven, Connecticut, of Twenty-five Thousand, Seven Hundred and Forty-Five 
Dollars ($25,745) to the Holden Chemical Company, a corporation duly organ- 
ized under the laws of the State of New York, and having its principal office and 
place of business at 152 Warren Street, New York City, the receipt of which 
payment is by the last-named corporation hereby acknowledged, said Holden 
Chemical Company does hereby assign, transfer, and convey to the said Con- 
necticut Valley Paper Mills, all and singular, its right, title, and interest of 
every kind in and to a certain contract (copy of which is hereunto annexed anil 
made part of this present instrument) entered into on the 31st day of July, 
1925, between Martin S. Coleman of Brooklyn, New York, and the said Holden 
Chemical Company, said contract vesting in the said last-named company, its 
successors and assigns, under the conditions set forth in said contract, the 
exclusive right to acquire and use all the inventions and processes that may 
hereafter be made, discovered, or devised by the said Coleman for the manu- 
facture of paper or to be used in connection therewith, said contract being 
conveyed to and accepted by the said Connecticut Valley Paper Mills with all 
its rights, privileges, and obligations as herein set forth and as hereunto held 
by the said Holden Chemical Company. 


In Witness Wuenreor, the said Holden Chemical Company has here- 
unto caused its corporate name and seal to be affixed by its Presi- 
dent and Secretary, all being done in the City, County, and State 
of New York, on this 28th day of January, 1927. 


CORPORATE | HoLtp—EN CHEMICAL COMPANY, 
SEAL f By James HoLpen, 
President 


Harotp SHELDON, 
Secretary 


Acknowledgment is not essential to this assignment but is advis- 
able. The instrument as given does not relieve the assigning company 
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from liability under the assigned contract. To secure this, a specific 
release from the other party to the assigned contract is essential. A 
simple form of such release to follow, or be attached to, the assign- 
ment is given below. 


Form 306. Assent to Assignment of Contract 


I, Martin S. Coleman of Brooklyn, New York, party of the first part 
to a certain contract entered into on the 31st day of July, 1925, with the 
Holden Chemical Company of New York City, do for good and valuable 
considerations, the receipt of which is hereby acknowledged, consent and agree 
to the transfer of said contract to the Connecticut Valley Paper Mills as set 
forth in the foregoing assignment, and to the substitution of the said Con- 
necticut Valley Paper Mills for the Holden Chemical Company in said contract, 
and do hereby release, relieve, and discharge the said Holden Chemical Com- 
pany from any claim, liability, or other obligation for, on account of, or by 
reason of said contract. 


Witness my hand and seal this 28th day of January, 1927. 


Martin S. Coreman [L. s.] 


The assignment of contract which follows is informal but suff- 
cient where the whole transaction is well understood. In practice it 
is usually indorsed on the back of the contract to be assigned, or, 
with the word “within” changed to “above and foregoing,” is placed 
on the last page of the contract. 


Form 307. Assignment of Contract—By Indorsement 


For and in consideration of One Dollar and of other sufficient considera- 
tions, the receipt of all which is hereby acknowledged, the Sterling Power 
Company does hereby sell, assign, and transfer to the Cohoes Light and Power 
Company the within contract with all the rights, privileges, obligations, and 
undertakings thereof as therein set forth. 


In Witness Wuereor, the signature and the attested seal of the 
said Sterling Power Company are hereunto affixed by its duly 
authorized officers this 16th day of May, 1927. 


CORPORATE \ STERLING Power CoMPANY, 
SEAL f By Mriier STERLING, 


President 
Attest seal : 


Henry WELLING, 
Secretary 


The execution of a power of attorney varies according to the 
powers conveyed and the conditions under which it is given. The 
instrument which follows does not require acknowledgment if the 
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parties signing the power of attorney are known to the corporate 
officials. If this is not the case a notarial acknowledgment is usually 
required. 


Form 308. Power of Attorney—To Receive Dividente 


POWER OF ATTORNEY 


I, the undersigned, do hereby constitute and appoint George H. Williams 
of New York City, my true and lawful attorney, for me and in my place and . 
stead to receive any and all dividends now due or which may hereafter become 
due on the Fifty Shares of Preferred Stock of the Howard Bank Note Company 
now standing in my name on the books of said Company, and to receipt for 
the same, and to do all other things that may be necessary to enable him to 
receive my said dividends; and I hereby ratify and confirm all that my said 
attorney may properly do by virtue of the authority herein conferred. 


In Witness Wuereor, I have hereunto affixed my signature and seal 
this 7th day of January, 1927. 


Grorce H. LANE [L. s.] 
Witnessed by: 
Howarp LANSING 


A corporate power of attorney differs from the ordinary form 
only in those details directly incident to its corporate origin. It 
should either be accompanied by a certified copy of the resolution 
which authorizes it, or otherwise be acknowledged. 


Form 309. Power of Attorney—To Collect Money 


POWER OF ATTORNEY 


Know Att Men By THESE PRESENTS: 


That the Tucson Cattle Company, a corporation duly organized under the 
laws of Arizona, does hereby make, constitute, and appoint Howard H. 
McComb of the State of New York, its true and lawful attorney, for it and 
in its name, place, and stead to collect and receive from the New York Drovers’ 
Association of New York City the sum of Three Thousand Dollars ($3,000) 
with interest thereon at the rate of Six Per Cent (6%) per annum from the 
1st day of January, 1927, said amount being due and payable to the Tucson 
Cattle Company for and on account of cattle shipped the said New York 
Drovers’ Association during the month of December, 1926, and the said 
Howard H. McComb is hereby fully authorized and empowered for and on 
account of the said Tucson Cattle Company and in its name, to collect, rcceive, 
and receipt for the said Three Thousand Dollars ($3,000), and the interest 
thereon as aforesaid, in whole or in part, but without prejudice to any portion 
thereof unpaid, and to incur and pay on behalf of the said Tucson Cattle 
Company all reasonable expenses incident to the collection of said amount, 
including all proper costs of any suit or other legal proceedings necessary 
thereto, and generally to do all such other things in connection therewith as 
muy be necessary and proper in the premises. 
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In Witness Wuereor, the said Tucson Cattle Company has caused 
its corporate name to be signed hereunto by its President and its 
corporate seal to be affixed and attested by its Secretary, all being 
done in the City of Tucson, Arizona, on this the 2nd day of 

. March, 1927. 

J CORPORATE Tucson CaTrLe Company, 
\ SEAL By Georce M. Price, 
President 
Attest seal: 
Witson M. Burney, 
Secretary 


The foregoing power of attorney would usually be acknowledged 
in order to give it greater weight and more ready recognition. 

The power of attorney which follows authorizes the sale of land 
and the execution and delivery of the deeds, and therefore requires 
the same formal execution as a deed. Without this it is ineffective. 
The form of execution must comply with the law of the state in 
which the land is located. 


Form 310. Power of Attorney—To Manage, Sell and Deed 
Land 


POWER OF ATTORNEY 


Know Att MEN By THESE PRESENTS: 


That the Berwell Investment Company, a corporation duly organized and 
existing under and by virtue of the iaws of the State of New York, and having 
its office and principal place of business at No. 30 Broad Street, in the City 
of New York, has made, constituted, and appointed, and by these presents does 
make, constitute, and appoint, Horace M. Maxwell of Houston, Texas, its 
true and lawful attorney, for it and in its name, place, and stead to bond, 
grant, bargain, sell, contract, lease, exchange, give options on, sell timber from, 
sell or lease oil, coal or other mineral rights in or on, or handle or dispose of 
in such other way as may by him be deemed advantageous and advisable, and 
for such considerations and on such terms as he may approve, and in whole or 
in part, that certain tract or parcel of land, owned by said Berwell Investment 
Company, in Brazos County, Texas, consisting of the east half of the league 
of land known as the J. J. Oliver League, and containing Two Thousand Two 
Hundred ard Fourteen (2,214) Acres, more or less, said land being part of 
the Headright granted to J. J. Oliver by the Mexican Government and surveyed 
by the County Surveyor in 1838, and conveyed to the Berwell Investment Com- 
pany by deed from the said J. J. Oliver, dated July 1, 1856, and recorded in the 
office of she County Clerk of Brazos County, D. B. 15, page 225; and the said 
Berwell Investment Company grants to its said attorney full power and 
authority to collect and receive for said Company all rents, royalties, and other 
considerations or payments derived from the said property in any way; and 
for the said Berwell Investment Company and in its name and stead, either 
alone or jointly with others, as may be requisite and necessary, to make, execute, 
acknowledge, and deliver good and sufficient deeds, conveyances, option contracts 
or leases for the said property. or for any parts thereof, or for any rights 
therein or thereon, giving and granting its said attorney full power and 
authority to do and perform any and every act and thing whatsoever xequisite 
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and necessary to be done in the premises, the said Company hereby ratifying and 
confirming all that its said attorney shall lawfully do or cause to be done by 
virtue of this present indenture. / 
In Witness Wuereor, the said Berwell Investment Company has 
caused its corporate name to be signed by its President and its 
corporate seal to be affixed by its Secretary, all being done in the 

City of New York on this the 18th day of January, 1927. 


ieee BERWELL INVESTMENT CoMPANY, 
SEAL By JAMES WarREN, 
President 


Attest seal: 
Wittrs BAKER, 
Secretary 
(Acknowledgment) 


This instrument is sweeping, giving the agent practically every 
power over the lands covered by the power of attorney, that the com- 
pany has itself. The acknowledgment must in this case follow the 
Texas form. , 

When a power of attorney is given for some special act, it expires 
automatically as soon as that act is performed. When, however, it 
is desired to terminate the powers prior thereto, or where the power 
is a continuing one, a formal revocation is necessary. Notice of this 
revocation should be sent to the parties directly interested, and, in 
case of a general power of attorney should also be published. 


Form 311. Revocation of Power of Attorney 


Know Att MEN spy THESE PRESENTS: 


That the Berwell Investment Company, a corporation duly organized and 
existing under and by virtue of the laws of the State of New York, and having 
its office and principal place of business at No. 30 Broad Street in the City 
of New York, has for good cause and consideration revoked, recalled, annulled, 
and made void, and by these presents does revoke, recall, annul, and make void 
a certain power of attorney given under the corporate signature and seal on 
the 18th day of January, 1927, to Horace M. Maxwell of Houston, Texas, and 
authorizing and empowering him to handle for and in behalf of this Company 
the east half of the league of land in Brazos County, Texas, known as the 
J. J. Oliver League, and the said Berwell Investment Company does hereby 
withdraw, deny, and cancel any and all powers and authorities whatsoever 
therein expressed and conveyed. 


In Witness Wuereor, the said Berwell Investment Company has 
caused its corporate signature and seal to be hereunto affixed by 
its President and Secretary in the City of New York on this 20th 
day of March, 1927. 

CORPORATE | BERWELL INVESTMENT COMPANY, 
{ SEATLSE. i By JAMES WARREN, ; 
President 
Wiis BAKER, 
Secretary 


CHAPTER 161 
CORPORATE CALENDAR—NEW YORK CORPORATION 


The corporate calendar is an orderly statement of the important 
corporate formalities that must be attended to at fixed periods, so 
arranged that the secretary may at any time, by a mere glance, see 
just what corporate duties require his attention. 

The amount of detail entered on the corporate calendar will vary 
according to the preference of the particular secretary, from a mere 
skeleton outline of the reports and notices required by the statutes 
and by-laws, to a fairly complete digest of corporate procedure. It 
is advantageous to enter reasonably full details, as much subsequent 
research may thereby be avoided. 

The corporate calendar is frequently entered in the minute book. 
More conveniently it is prepared on a special card or cards, or on a 
desk calendar, in either case so placed or hung that it is plainly in 
sight. Or if the minute book plan is preferred, a small skeleton 
calendar or “tickler’” may be prepared in addition, which, kept on the 
desk, will call attention to the dates upon which the calendar in the 
minute book should be consulted. 

The calendar which follows is given merely to show the general 
plan. It is arranged for a New York corporation engaged in manu- 
facturing having its principal place of business in the City of New 
York and holding its annual meeting of stockholders on the third 
Wednesday of January at 10:30 A.M., with quarterly meetings of 
directors on the third Thursday of January, April, July, and October, 
at 4 p.m. Its by-laws require ten days’ notice of annual meetings, 
and five days’ notice of directors’ meetings. Its stock book is closed 
ten days before the annual meeting. It may be noted in passing that 
the reports and time of paying state taxes would be different for 
realty holding and some other classes of New York corporations. 

It will be noticed that under the arrangement of meetings the 
January directors’ meeting will usually fall on the day following the 
annual meeting at which directors are elected. If, then, this election 
is duly held, the regular notice of the directors’ meeting is of no 
effect as to the newly elected directors, and if the by-laws are manda- 
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tory as to notice, and make no special provision for the first meeting 
of the directors after their election, the meeting must be postponed 
or omitted, or the secretary, disregarding the notice already given, 
may provide for the meeting of the board on the proper date by means 
of a call and waiver signed by all the newly elected directors. 

In the calendar which follows, the date for each corporate act, as 
filing reports, payment of taxes, etc., is in most cases entered fifteen 
days in advance of the last day allowed by law, while a memorandum 
is also entered as a precautionary measure on the last day. Thus, a 
report that may be deferred if desired until the 31st day of January, 
is entered on the calendar under date of January 16. This is a 
matter that may be varied to suit the individual. Entry of dates for 
local taxes has not been made. 


Form 312. Corporate Calendar—New York 


CORPORATE CALENDAR 
OF THE 
FARWELL MACHINE WORKS 
of New York City 
1927 


January 
1. Last Day for payment of State Income Tax, or 30 days after 
notice of assessment, if notice is given after December 31. 

8. Mail Notice of annual meeting of January 18, 1927, to each 

stockholder of record at his last known post- -office address. 
Close Transfer Books for annual meeting of January 18. 

14. Notify Directors of meeting to be held January 19. If Direc- 
tors are elected at annual meeting (January 18), this notice 
will be vitiated as to all directors elected at such meeting 
and must be replaced by waiver of notice signed after election 
by all the newly elected directors. 

18. Annual Meeting of stockholders at 10.30 A.M. (Held pursuant 
to notice sent out January 8.) 

19. Directors’ Meeting at 4 P.M. If directors were elected at 
annual meeting waiver of notice should be signed by each new 
director. 


February 


14. Federal Income Tax Report must be filed on or before March 
15. Prepare data. One-fourth of tax must be paid at time 
of filing report. 


March ; 
15. Last Day to file Federal Income Tax Report. One-fourth of 
the tax must be paid at this time. 
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April 


May 


June 


July 


September 


October 


November 


December 


14. 
10. 


Te 


14. 
10. 
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Notify Directors of meeting to be held April 109. 
Directors’ Meeting at 4 P.M. 


. Second payment of one-fourth of Federal Income Tax due 


June 15. 
Second Payment of one-fourth of Federal Income Tax due 
this day. 
State Income Tax Report must be filed on or before July 1 
with the State Tax Commission. The tax will be due Janu- 
ary I, 1928. 


. Last Day to file State Income Tax Report. 
. Notify Directors of meeting to be held July 20. 
. Directors’ Meeting at.4 P.M. 


. Third payment of one-fourth Federal Income Tax due Sep- 


tember 15. 


. Federal Income Tax. Last day to pay third quarter of Tax to 


Collector of Internal Revenue for District. 


Notify Directors of meeting to be held October 109. 
Directors’ Meeting at 4 P.M. 


. Fourth and final payment of one-fourth Federal Income Tax 


due December 15. 


15. Federal Income Tax. fast quarter of tax due today. 
. State Income Tax ‘payable on or before January 1. 
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CHAPTER 162 


BOND FORMS 1! 


The formalities of a bond issue are usually regulated by the 
statutes of the particular state in which the corporation is organized. 


_ Thus in New York an issue of mortgage bonds requires (1) a stock- 


holders’ resolution or written consent; (2) a duly filed certificate of 
the corporate officials that the stockholders’ consent has been given; 
and (3) in order to make the stockholders’ consent effective, a di- 
rectors’ resolution reciting the facts, authorizing the officers to pro- 
ceed in the matter, and providing for the details of the transaction. 
The matter is one to be undertaken only by a skilled lawyer. 

In some states the mere resolution of the board of directors is 
sufficient to authorize a bond issue. In a large number of states the 
assent of a prescribed majority of the stockholders is a requisite. As 
a matter of prudence and good business, a proper stockholders’ 
authorization is always desirable regardless of the statutory require- 
ments existing in the particular state. 

The more important instruments involved in an issue of corporate 
bonds are the bond itself, which is comparatively simple in form, 
and the mortgage or deed of trust, which is usually lengthy and 
complex. 

The corporate bond in its ordinary form is a promissory note, 
differing from the usual corporate note only in its formality, its 
more complete statement of the conditions under which it is issued, 
its formal execution, and in its being one of a series of like obligations 
equally secured by the same collateral or, if unsecured, of the same 
rank. 

Coupon bonds payable to bearer, or registered as to principal 
and fully registered bonds and registered bonds without coupons are 
often issued under the same deed of trust. Usually when this is 
done, the classes of bonds are made interchangeable, i.e., the holder 
of a coupon bond may at any time have the character of his bond 
changed by proper indorsement and registry so that it becomes a bond 
registered as to principal, or vice versa. The advantage of the un- 


1 For general discussion of bonds see Chs. 56-68. 5 
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registered coupon bond is found in the readiness with which it may 
be transferred. The advantage of a registered bond lies in the 
difficulty of its negotiation in case the bond is lost or stolen. 

The New York Stock Exchange requirements as to bonds are 
as follows: 


Bonps 


All bonds must be fully engraved and printed in a manner satisfactory to 
the Committee; face of bonds and coupons must bear a vignette. 

The text of bonds should recite conditions of issuance, tax exemption, 
terms of redemption (by sinking fund or otherwise), convertibility, default, 
interchangeability or exchangeability of coupon and registered bonds, and 
conversion into other securities. 

Bonds, in the text and on the reverse, must recite payment of principal 
and interest in the Borough of Manhattan, City of New York, and provide for 
transfer and registration. Coupons must recite payment of interest in the 
Borough of Manhattan, City of New York and tax exemption. 

Registered bonds must carry a power of assignment in such form as the 
Committee may approve. 

The Committee recommends that registered bonds be made interchangeable 
with coupon bonds. 

Registered bonds interchangeable with coupon bonds shall bear a legend 
reciting numbers and denominations of coupon bonds, against which they are 
issued. 

If coupon bonds of any denomination are interchangeable with coupon 
bonds of other denominations they shall contain such recital in the text and 
bear an appropriate legend on the reverse. 

Registered bonds made such by detaching coupon sheets are not eligible 
for listing. 


ForMs oF LEGENDS FOR BoNnpDs 


For a coupon bond of a thousand dollars exchangeable for coupon bonds of 
other denominations : 

“As provided in the Indenture, coupon bonds of the denominations of 
$1,000, $500 or $100, at any time outstanding, when surrendered with ali 
unmatured coupons attached and upon the payment of charges, may be 
exchanged for an equal aggregate principal amount of coupon bonds of 
any other denomination of the same issue, of numbers not contemporane- 
ously outstanding, with all unmatured coupons attached.” 


For a coupon bond of a thousand dollars exchangeable for coupon bonds of 
smaller denominations : 

“The holder of this bond may, at his option, on surrender and cancella- 

tion and on payment of charges, as provided in the indenture, receive in 

exchange coupon bonds of this issue for an amount aggregating $1,000 in 


denominations of $...............0005. of numbers not contemporaneously 
outstanding.” 


For coupon bonds of smaller denominations exchangeable for a $500 or a $1,000 
coupon bond: 

“The holder of this bond may, at his option, on surrender and can- 
cellation of this bond and others of the same issue aggregating $500 or 
$1,000 and on payment of charges, as provided in the indenture, receive 
in exchange a coupon bond of this issue of a number not contemporaneously 
outstanding for the amount aggregated.” 
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For registered bond(s) issued for coupon bond(s) of denomination(s) of less 
than $1,000: . 

“This bond is issued in exchange for coupon bond(s) of this issue 
tiombereds . cer. teraree. oe ° in denominations of $.............. not contem- 
poraneously outstanding, aggregating the face value hereof and coupon 
bond(s) of this issue bearing the said number(s) and of the same denomi- 
nation(s) will be issued in exchange for this bond upon surrender, can- 
cellation and payment of charges provided in the indenture.” 


For registered bond(s) issued for $1,000 coupon bond(s) : 

“This bond is issued in exchange for coupon bond(s) of this issue 
DIMTMDEE CO lee 2h bint rey tenses for $1,000 (each), not contemporaneously out- 
standing, and coupon bond(s) of this issue bearing the said number(s) 
will be issued in exchange for this bond upon surrender, cancellation and 
payment of charges provided in the indenture.” 

The following form is that of a coupon bond, the ownership 
passing by mere delivery. It may, however, be registered at the 
option of the owner, though this registration does not affect the 
coupons. These pass by delivery alone and are payable to bearer 
regardless of whether the bond be registered or transferable by 
delivery. This form and that of the fully registered bond which 
follows gives the wording of bonds, and of coupons and certification 
by trustee, for an open-end mortgage bond ? that may, without further 


authorization be issued up to a total of $150,000,000. 


Form 313. Coupon Bond—Registrable as to Principal 


UNITED STATES OF AMERICA 
State OF NEW York 


NATIONAL TANK CAR COMPANY 


REFUNDING MORTGAGE SINKING FUND 6% GOLD BOND 
SERIES A 
Due March 1, 1955 


NationaL TANK Car Company, a New York Corporation (hereinafter 
called the Company), for value received, hereby promises to pay to the bearer, 
or, if registered, to the registered holder of this bond, on the first day of March, 
TORE URE pe Oh cee cate a <2 UbL Aas Deer dollars, and to pay interest on said 


2 Names have been changed. 
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the standard of weight and fineness as it existed on March 1, 1925 or, at the 
option of the holder, at the office or agency of the Company in the City of 
Montreal, Province of Quebec, in gold coin of the Dominion of Canada of 
or equal to the standard of weight and fineness as it existed on March 1, 1925. 

The interest on this bond is payable without deduction for any Federal 
income tax not exceeding 2 per cent per annum which the Company or the 
Trustee hereinafter mentioned may be required or permitted to pay thereou 
or retain or deduct therefrom under any present or future law of the United 
States of America. As provided in the Mortgage hereinafter mentioned, the 
Company will reimburse to the bearer, or if registered to the registered holder 
hereof, the Pennsylvania Personal Property Tax not exceeding four mills per 
annum on each dollar of the taxable value or principal amount hereof, which 
may be legally assessed upon this bond or upon such bearer or registered holder 
as a resident of the Commonwealth of Pennsylvania by reason of his ownership 
hereof and paid by him, but only upon delivery to the Company of written 
application for reimbursement within sixty days after payment of said tax 
as provided in such Mortgage. ; : i 

This bond is one of the Bonds of Series A of a duly authorized issue of 
coupon and registered bonds of the Company, known as its Refunding Mortgage 
Sinking Fund Gold Bonds, and herein termed bonds, issued and to be issued 
in one or more series (which may vary as to date of maturity, interest rate, 
redemption price and otherwise) under and equally secured by, an indenture of 
mortgage and deed of trust, dated March 1, 1925, herein termed the Mortgage, 
made by the Company to Commercial Trust Company, as Trustee. For a 
description of the properties mortgaged and pledged, the nature and extent of 
the security, the terms and conditions upon which the bonds may be issued 
and are secured, and the rights of the holders of such bonds and of the Trustee 
in respect of such security, reference is made to the Mortgage. The rights 
and obligations of the Company and of the holders of bonds of this issue may 
be changed and modified by an indenture supplemental to the Mortgage, executed 
pursuant to the consent and approval in writing of the holders of at least 75 
per cent in principal amount of the bonds then outstanding affected by such 
change or modification, all in the-manner and subject to the limitations set 
forth in the Mortgage; provided, that no such change or modification shall 
affect the obligation of the Company in respect to the payment of the principal 
or interest of this bond, which obligation is absolute and unconditional. 

All or any part of the Bonds of Series A are subject to redemption on any 
interest date at the option of the Company, at 105 per cent of the principal 
amount thereof, together with accrued interest to the date of redemption upon 
at least thirty days’ prior notice by publication in two daily newspapers of 
general circulation in the Borough of Manhattan, City of New York, and in 
one newspaper of general circulation in the City of Montreal, Province of 
Quebec, all as provided in the Mortgage. This bond is entitled to the benefit 
of and is’ subject to redemption by operation of the Sinking Fund provided 
in the Mortgage for the Bonds of Series A. 

In case an event of default as defined in the Mortgage shall occur, the 
principal of all the bonds may become or be declared due and payable in the 
manner and with the effect provided in the Mortgage. 

This bond shall pass by delivery unless registered in the name of the 
owner at the office or agency of the Company in the Borough of Manhattan, 
City of New York, such registration being noted hereon by the Company. 
After such registration no transfer shall be valid unless made at such office 
or agency by the registered owner in person, or by his attorney duly authorized 
and similarly noted hereon, but the same may be discharged from registration 
by a transfer in like manner to bearer, and thereupon transferability by delivery 
shal! be restored; but this bond may again, from time to time, be registered or 
transferred to bearer as before. Such registration, however, shall not affect the 
negotiability of the coupons, which shall continue to be transferable by delivery. 

Series A Bonds with coupons are issuable in the denominations of $1,000 
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and $500 each. Series A Bonds fully registered without coupons are issuable 
in the denominations of $1,000, $5,000 and $10,000, and authorized multiples 
oi $10,000. In the manner prescribed in the Mortgage and upon payment of 
the charges therein provided, coupon bonds of this Series, of either denomination, 
with all unmatured coupons attached, may be exchanged for a like aggregate 
principal amount of coupon bonds of this. Series of the other denomination, 
with all unmatured coupons attached, and coupon bonds of this Series of either 
denomination, with all unmatured coupons attached, in the aggregate principal 
amount of $1,000, or multiples thereof, may also be exchanged for a like 
aggregate principal amount of registered bonds without coupons of this Series. 
Any such registered bond in like manner and upon payment of the charges 
provided in the Mortgage may in turn be exchanged for a covpon bond or 
bonds of this Series for the same aggregate principal amount and bearing all 
unmatured coupons. 

No recourse shall be had for the payment of the principal of or interest 
on this bond or any part thereof, or for any claim based thereon or otherwise 
in respect thereof, or of the indebtedness represented thereby or of the Mortgage, 
against any incorporator, stockholder, officer or director, past, present or 
futirre, of the Company, or of any successor corporation, either directly or 
through the Company or such successor corporation, whether by virtue of any 
statute or constitutional provision or by the enforcement of any assessment 
or otherwise, all such liability being by the acceptance hereof and as part of 
the consideration for the issue hereof expressly released, as provided in the 
Mortgage. 

This bond shall not be entitled to any benefit under the Mortgage, and 
shall not become valid or obligatory for any purpose, until it shall be authenti- 
cated by the execution of the certificate hereon endorsed by the Trustee under 
the Mortgage. 


In Witness Wuereor, NatTionAL TANK Car Company has caused this 
bond to be signed in its name by its President or one of its Vice-Presidents, 
and its corporate seal to be hereunto affixed or imprinted, and to be attested 
by its Secretary or one of its Assistant Secretaries, and coupons for said 
interest with the facsimile signature of its Treasurer to be attached hereto. 


Dated the First Day of March, 10925. 
NatTIonaAL TANK Car CoMPANY 


President 


Attest : 


Ce 


Secretary 


The form of coupon to be attached to the foregoing bond is as 
follows: 


Form 314. Interest Coupon 


@iatliceeecs Ne eae ae elas eat GEN AN Che css: gestalt at ieee a aa 


unless the bond hereinafter mentioned shall have been called for previous 
redemption, Nationa Tank Car Company will pay to the bearer at the 
office or agency of the Company in the Borough of Manhattan, City of New 
Near ec te can Te oe nl Biter Sah , in United States gold coin, or, at the option of 
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the holder, at the office.or agency of said Company in the City of Montreal, 
Province of Quebec, in Canadian gold coin, in either case of the standard of 
weight and fineness existing on March 1, 1925, without deduction for United 
States Federal income tax not exceeding 2 per cent per annum, being six 
months’ interest then due on its Refunding Mortgage Sinking Fund 6 per cent 
Gold Bond Series A, Number..........0.cseeessceens 


ee ee ee eC a) 


Treasurer 


The fully registered bond corresponding to the foregoing coupon 
bond is identical in wording and general form save that the paragraph 
relating to transfer in the foregoing form is replaced by the transfer 
provision given below: 


Form 315. Fully Registered Bond—Transfer Clause 


This bond is transferable by the registered holder hereof, in person or by 
attorney duly authorized, at the office or agency of the Company. in the Borough 
of Manhattan, City of New York, upon surrender and cancellation of this 
bond, and a new registered bond of this Series will be issued to the transferee 
in exchange therefor, as provided in the Mortgage, and on payment, if the 
Company shall so require, of the charge therein provided for. 


The fully registered bond, of course, carries no coupon. The 
charge referred to above is an amount sufficient to reimburse the 
company for any stamp tax incident to the transfer together with 
a transfer charge ‘‘not to exceed two dollars.” 

The form of trustee’s certificate to appear upon all bonds of the 
foregoing issue is as follows: 


Form 316. Trustee’s Certificate 


This pond is one of the bonds, of the series designated therein, described in 
the within mentioned Mortgage. 


CoMMERCIAL Trust CoMPANY, 
Trustee 


(Title of signing officer) 


The debenture bond, as stated elsewhere,” is merely an unsecured 
promise of a corporation to pay.. The following is a form of such 
bond.? It calls for payment in gold, is redeemable on any interest 
date before maturity at the option of the company, and may, at the 


2Ch, 58, ‘‘General\ Classification of Bonds.’ 
®Naimes of the parties have been changed, 
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option of the holder, be converted into common stock of the com- 
pany any time before redemption. The issue is to the total amount 
of $3,500,000. 


Form 317. Debenture Bond—Convertible Into Stock 


' UNITED STATES OF AMERICA 
STATE OF NEW JERSEY 


CUBA-NORTHERN SUGAR COMPANY 


TEN-YEAR SIX PER CENT CONVERTIBLE SINKING FUND 
DEBENTURE 


Due February 1, 1935 


Cusa-NorTHERN SuGAR CoMPANY, a corporation of New Jersey (herein- 
after called the Sugar Company), for value received, hereby promises to pay 
to the bearer, or if registered, to the registered owner of this debenture on 
the 1st day of February, 1935, at the principal office of the Commercial Trust 
Company in the Borough of Manhattan, City of New York, the sum of 

Papers Hateebras es = re - ) in gold coin of the United States of America of or 
equal to the standard of weight and fineness existing February 1, 1925; and 
until the payment, redemption or conversion of this debenture, to pay interest 
on the principal sum hereof at the same place in like gold coin at the rate of 
six per cent (6%) per annum from February 1, 1925, semi-annually’ on the 
first days of February and August in each year, commencing August 1, 1925, 
to the bearer of the coupons hereto attached, but only upon presentation and 
surrender thereof at the place aforesaid as they severally mature. 


Both the principal and the interest on this debenture shall be paid without 
deduction for any normal federal income tax not exceeding two per cent (2%) 
in any year which the Sugar Company or the Trustee under the Indenture 
hereinafter mentioned may be required or permitted to pay thereon or retain 
therefrom under any present or future law of the United States of America, 
which tax up to but not exceeding the percentage aforesaid the Sugar Com- 
pany so far as required or permitted by law hereby agrees to pay; and as 
provided in said indenture the Sugar Company agrees to reimburse to the 
bearer or, if registered, to the registered owner of this debenture such of the 
following taxes as may be legally assessed and paid by such bearer or registered 
owner by reason of the ownership hereof or on account of income derived 
herefrom, (a) all taxes not exceeding four (4) mills per annum per dollar 
hereof assessed under any present or future law of Pennsylvania, (b) all taxes 
not exceeding four (4) mills per annum per dollar hereof assessed under any 
present or future law of Connecticut, (c) all taxes not exceeding four and 
one-half (414) mills per annum per dollar hereof assessed under any present 
or future law of Maryland and (d) any income tax not exceeding six per. cent 
(6%) of the interest hereon accruing in any year assessed under any present 
or future law of Massachusetts, if application therefor be made in writing. to 
the Sugar Company as provided in said Indenture within sixty (60) days 
after the payment of any such tax and in any event within ninety (90) days 
after such tax shall have become due and payable; provided, however, 
that the Sugar Company shall not be liable to make payment or reimburse- 
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ment of any interest or penalty additional to any such tax as originally assessed, 
or of any estate, succession or inheritance taxes. 


This debenture is one of an authorized issue of debentures of the Sugar 
Company limited in the aggregate to Three Million Five Hundred Thousand 
Dollars ($3,500,000) principal amount, known as its Ten-Year Six Per Cent 
Convertible Sinking Fund Debentures, all of like date and (except as to 
denomination) of like tenor, issued and to be issued under and in pursuance of 
an Indenture dated February 1, 1925, between the Sugar Company and Com- 
mercial Trust Company, as Trustee. The debentures are in principal denomina- 
tions of $1,000 and $500, and are interchangeable. 


In said Indenture the Sugar Company has covenanted that semi-annually 
and on or before the first days of February and August in each year, com- 
mencing August I, 1925, it will pay to the Trustee as a Sinking Fund, in cash 
out of annual net earnings as in said Indenture defined, the sum of Fifty 
Thousand Dollars ($50,000), to be applied by the Trustee so far as possible to 
the purchase of debentures at public or private sale, at not exceeding the 
principal amount thereof and interest accrued to the date of purchase, together 
with a premium of five per cent (5%) of the principal amount thereof if 
purchased within one (1) year after the date of the debentures, otherwise with 
a premiuni of five per cent (5%) less one-half of one per cent (%4%) for each 
additional year after the first; any wunexpended moneys remaining in the 
Sinking Fund ninety (90) days after any such sinking fund payment, provided 
such unexpended moneys equal the sum of Five Thousand Dollars ($5,000), 
to be applied on the next succeeding interest payment date to an extent sufficient 
to exhaust the same as nearly as may be, after thirty (30) days published and 
written notice as in said Indenture provided, to the redemption by lot of the 
debentures, at a price not exceeding the principal amount thereof and interest 
accrued to the date of redemption, together with a premium of five per cent 
(5%) of the principal amount thereof if redeemed within one (1) year after 
the date of the debentures, otherwise with a premium of five per cent (5%) 
less one-half of one per cent (%%) for each additional year after the first. 
As provided in said Indenture, the Sugar Company at its option may deliver 
to the Trustee for cancellation in lieu of all or any part of any such sinking 
fund payment, debentures of this issue and unmatured coupons thereto apper- 
taining previously marketed and thereafter acquired by the Sugar Company. 
The Sugar Company reserves and shall have the right to redeem this debenture 
alone or with any other debentures of said issue through the operation of said 
sinking fund. The Sugar Company also reserves and shall have the right to 
redeem all or any of the debentures on any interest payment date and 
after thirty (30) days’ published and written notice as in said indenture 
provided, upon payment of the principal amount thereof and interest accrued 
to the date of redemption, together with a premium of five per cent (5%) 
of the principal amount thereof if redeemed within one (1) year after the 
date of the debentures, otherwise with a premium of five per cent (5%) less 
one-half of one per cent (14%) for each additional year after the first year. 


At the option of the holder and at any time on or before any date for the 
redemption of this debenture which may be named in any call for redemption 
thereof, this debenture may be converted into common stock of the Sugar 
Company, as the authorized common capital stock of the Sugar Company shall 
be constituted at the date of conversion, at the price for said stock, if converted 
on or before February 1, 1927, of Fifty Dollars ($50) per share, thereafter if 
converted on or before February 1, 1030, at the price of Sixty Dollars ($60) 
per share, and thereafter at the price of Seventy Dollars ($70) per share, with 
an adjustment of dividends, if any, and of principal and current or accrued 
interest in accordance with the provisions of said Indenture. 


This debenture shall pass by delivery unless registered as to principal in 
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the owner’s name upon registration books kept for that purpose by the Sugar 
Company at the principal office of Commercial Trust Company, Trustee under 
the said Indenture, and unless such registration be by the Trustee noted hereon. 
After such registration, no transfer hereof shall be valid unless made on such 
registration books by the registered owner in. person or by duly authorized 
attorney, and similarly noted hereon, but this debenture may be discharged 
from registration by being in like manner transferred to bearer, and thereupon 
transferability by delivery shall be restored, but this debenture may again and 
from time to time be registered and transferred to bearer as before. The 
registered owner hereof shall be entitled to receive the principal hereof, but 
such registration shall not affect the negotiability of the interest coupons hereto 
attached, which shall continue to be transferable by delivery, and payment to 
the holder thereof shall discharge the Sugar Company and the Trustee with 
respect to the interest therein mentioned whether or not this debenture shall 
have been registered. 


In case an event of default, as defined in said Indenture, shall occur, the 
principal of all the debentures issued thereunder and outstanding may become 
or be declared due and payable, in the manner, with the effect, and subject to 
the conditions provided in said Indenture. 


Reference is hereby made to said Indenture for a full statement of certain 
covenants made by the Sugar Company for the benefit of the holders and owners 
of the debentures and coupons and for a full statement of the terms and condi- 
tions upon which such debentures may be converted into common stock of the 
Sugar Company or be redeemed and for a full statement of certain reservations 
made by the Sugar Company with respect to the enforement of such debentures 
and coupons. 


This debenture is issued and is received upon the express condition, more 
fully stated in said Indenture ,to which the Trustee and the holder or registered 
owner of this debenture have expressly assented, that no officer, director or 
stockholder of the Sugar Company shall be personally liable upon or in respect 
of this debenture or the said Indenture or any covenant, condition or promise 
therein or herein or in the coupons contained. 


This debenture shall not be valid or obligatory for any purpose until the 
Trustee has signed the certificate endorsed hereon to the effect that it is one of 
the debentures described in said Indenture. 


In Witness WHEREoF, of Sugar Company has caused its corporate seal 
to be hereto affixed and this debenture to be signed by its President or one of 
its Vice-Presidents and to be attested by its Secretary or an Assistd Secretary, 
and coupons bearing the facsimile signature of the Treasurer to be hereto 


attached, this first day of February, 1925. 
Cupa-NorTHERN SUGAR CoMPANY, 


President 


Audis) 68 s/8) Fd O16 (ele 5e ear ee) 076) aL eLexey 616 


Secretary 


The form of coupon to be attached to the foregoing bond is as 


follows: 
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Form 318. Interest Coupon 


OFF is eo er amici ne ay Olas o aistyethl «ise cemeeh asi SAlO keer , (unless 
the debenture hereinafter referred to shall have been called for previous redemp- 
tion or converted into common stock as provided in the Indenture dated 
February I, 1925, therein mentioned, and in any case subject to all of the 
provisions of said debenture and of said Indenture) CuBa-NorRTHERN SUGAR 
Company will upon the surrender hereof pay to bearer at the principal office 
of Commercial Trust Company in the Borough of Manhattan, City of New 
NOLIN orass ektcre tate acs emcees WollarsnChecems.: 2 ) in gold coin of the United 
States of America, without deduction for certain taxes, including 2 per cent 
federal: income tax, as provided in said debenture. being six months’ interest 
then due on its Ten-Year Six Per Cent Convertible Sinking Fund Debenture 
NUT DET ante acsMeciy seattle tite 


ee ee ee) 


Treasurer 


The form of trustee’s certification prescribed for the foregoing 
bond is as follows: 


Form 319. Trustee’s Certificate 


This debenture is one of an issue of debentures described in the Indenture 
within mentioned. 


ComMERCIAL Trust CoMPANY, TRUSTEE, 
By 10, 27ND eS. Oe 10.91 0 eee 
Assistant Secretary 


The following form of registry indorsement is used for coupon 
bonds registerable as to principal. It appears upon the back of the 
bond and when blank, as shown below, the bond is a bearer bond, 
transferred by delivery. When the owner of the bond wishes it 
registered in his name, the registrar enters the date in the first 
column, the name of the registered owner in the second column and 
signs in the third column, at the same time making the proper entry 
on the books. If the bond is to be again restored to transfer by 
delivery, the word “Bearer” is entered in the second column, and 
the date and registrar’s signature complete the transaction. 


7, a ee or | 
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Form 320. Registry Indorsement on Bond 


No writing below except by an officer of the Trustee. 


DaTE OF REGISTRY IN WHosE NAME REGISTERED REGISTRAR 


Sa Sheh OS 81a oy ocolnwh wibeh ie Ta. 6iyaye ye! (Aa cay Suto Hy sieyey g's, vaya) vel fojjoy » Gauwharia boryer atin In lorie) wis enya |\0y 6, af eh ms, 00/6, one yor marserey ete atken eye 


When a coupon bond registerable as to principal is once registered, 
it can only be transferred by formal assignment. The following 
power of attorney is used for such an assignment: 


Form 321. Assignment of Coupon Bond Registered as to Prin- 


cipal 
IRREVOCABLE BOND PCWER 
Kwow ALL MEN BY THESE PRESENTS: 

TRIES... Ss ca den eR cite a Reto tatet s, 00 sch ORIG Ss ASIA ROME TON SRM Te 
For VALUE RECEIVED have bargained, sold, assigned, and transferred, and by 
these presents do bargain, sell, assign, and transfer MATA GO igh sod oat conn ooeeveh ecu loiae 

4 Boe, RS SRT OR JEXOVAIE Ma SOLS is Gig BSE CEO OTE TI Ca CRN 
BNI GO MMPRER SN Siays.  Veralth-¢ os ctf cctelgusie ints, aye win ge Toe. Ars USHA NCAR ACER TSI kN A 
for Coase Se ARO eae ne bone oad hoeec blo ae area Die ie, See oc ee 
RATIO Mal evs) c sie) s nh b oie 328 ere CLAINe OMe MDOOKS TOL SAIC ae ce cniac cts ce sts ch tore wees 
andes. salons s dowhereby, constituteland) appoint ssprc)j<ecius . Maciel: vehowree. 

RS SOO EE PES IIT OC ..true and lawful Attorney, IRREVOCABLE, 
MOGMT Oe terest tne ta reise he Ei oldie a0 ait ciace, CaS area ner ica een Sear name and stead but 
LOT BERENS .s.-suse; to sell, assign, transfer; and set over. sired. ches. 


cin Sf OS SEO TOIT RE nis ahs the said Bond and for that purpose to make and 
execute all necessary acts of assignment and transfer, and to substitute one 
or more persons with like full power, hereby ratifying and confirming all that 


cy eS ADORE Cre ORE IntG Sune ie SAGA TLOLICY: Ole ee -naatt a0 de cl hee SUbStILuteOr 
substitutes shall lawfully do by virtue hereof. 
HOP REC pare tetons ore’ trehe Staaed trexece eee 192 


Gistelle (ep ble eae 6 e)e,06 0 


CHAP-FER-163 
THE DEED OF TRUST 


The New York Stock Exchange imposes very definite require- 
ments as to the trustee and as to the duties of the company and the 
trustees, when the bonds issued under a deed of trust are to be 
listed on the exchange. Its rules and recommendations as issued by 
the Committee on Stock List are as follows: 


The Committee recommends that a trust company or other financial cor- 
poration be appointed trustee of mortgages, indentures, and deeds of trust: 
and when a State law requires the appointment of an individual as trustee, a 
trust company or-other financial corporation be appointed as co-trustee. 

Each mortgage, indenture, or deed of trust should be represented by a 
separate trustee. 

The Committee will not accept as trustee: 


(a) An officer or director of the issuing corporation; ; 
(b) A corporation in which an officer of the issuing corporation is 
an executive officer. 


The trustee shall present a certificate accepting the trust and certifying 
(1) securities are issued under the terms of the mortgage or indenture, giving 
the numbers. denominations and amount authenticated; (2) collateral deposited ; 
(3) disposition of prior obligations. For additional issues of bonds, the trustee 
must certify that (1) increase is in conformity with terms of mortgage or 
indenture, giving numbers, denominations and amount authenticated; (2) addi- 
tional collateral deposited; and (3) disposition of prior obligations. 

The company and trustee shall notify the Stock Exchange of the holding, 
cancellation, or retirement of securities, by redemption, through the operation 
of sinking fund or otherwise. 

The trustee must notify the Stock Exchange if deposited collateral is 
changed or removed, and furnish a list of collateral substituted. 

A change of trustee shall not be made without the approval of the 


Committee. 

Deeds of trusts, or trust indentures as they are commonly called, 
vary in detail according to the character of the bonds or notes 
secured, and with any statutory requirements of the state of issue. 
As the usual deed of trust ranges in size from 20 to 250 pages it is 
obviously impossible within the limits of the present work to give 
representative examples of even the more common instruments of the 
kind. The general form of the deed of trust is, however, much the 
same in all cases and the following “Trust Indenture” securing 


1 For general discussion of the deed of trust, see Ch. 57, “The Trust Indenture.” 


1414 ° 
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$1,000,000 face value of Collateral Trust Sinking Fund 5% Gold 
Bonds, while comparatively short, will be found to conform to the 
general requirements of deeds of trust both as to form and matter. 

The instrument as presented is complete with coupon form and 
trustee’s certificate, with the exception of its 3-page index, which 
precedes the deed of trust and which, as stated in a footnote, is 
“not a part of the Trust Indenture as executed.” The names of the 
parties have been changed. 


Form 322. Trust Indenture—Collateral Trust Bonds 


Tuis InpeNnTURE, dated the second day of January, 1927, made by and 
between the ExecrricaL Bonp CorporaTIoN, a corporation of the State of 
New York, party of the first part (hereinafter called the Companv), and 
Howarp Trust Company or NEw York, a corporation of the State of New 
ae party of the second part (hereinafter called the Trustee), WItTNESSETH 

HAT: 


WuereEas, The Board of Directors of the Company, pursuant to authority 
delegated to and vested in it, has deemed it necessary to borrow money-and to 
that end has authorized the issue of the bonds below described, and the execution 
and delivery of this Indenture and the transfer to the Trustee of the securities 
hereinafter specified : 


Anp Wuereas, The form of bond, coupon, and trustee’s certificate are 
substantially as follows, to-wit: 


[FORM OF BOND] 


ELECTRICAL BOND CORPORATION 


COLLATERAL TRUST SINKING FUND 5% GOLD BOND 
2oth Series $1,000,000 


2oth Series . 20th Series 
No. T No. T 
$1,000 $1,000 


For VALue Recetvep, ELectricAL Bonp CorporaTION, a corporation of 
the State of New York, herein called the Company, promises to pay to bearer, 
or, if this bond be registered, to the registered owner hereof, at its office or 
agency in the City of New York, on the 1st day of January, 10957, 


One THouSsAND DOLLARS 


in gold coin of the United States of America of or equal to the present. standard 
of weight and fineness and to pay interest thereon in like gold coin at the 
rate of five per centum per annum from the first day of January, 1927, upon 
presentation and surrender at said office or agency of ‘the annexed. interest 
coupons as they severally mature, on the first days of January and July .in 
each year until redemption or payment hereof, all without deduction on account 
of-any tax or governmental charge (except succession and inheritance taxes, 
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income taxes imposed by any state and such portion of any federal income tax 
as shall be in excess of 2% per annum), which the Company may be required 
or permitted to pay thereon, or to retain therefrom, by virtue of any present 
er future law or requirement of the United States of America, or of any state, 
county, municipality or other taxing authority therein. 


This bond is one of a series of one thousand bonds of like date, tenor 
and amount, numbered consecutively from T 1 to T 1000, inclusive, all of 
which are equally secured by the pledge with Howard Trust Company of 
New York as Trustee of public utility stocks (as defined in the Indenture 
hereinafter mentioned), and equally entitled to the benefits and subject to the 
provisions of a Trust Indenture dated January 2, 1927, by and between the 
Company and said Trustee, under the provisions of which said stocks are 
pledged. By the terms of said Indenture the Company covenants that the 
aggregate market value of the collateral securities pledged thereunder shall not 
at any time be less than one hundred and twenty-five per centum (125%) of 
the principal amount of the bonds of this series then outstanding. Reference is 
hereby made to said Indenture for a description of the collateral securities 
pledged and for a statement of the terms and conditions on which such collaterai 
securities may be withdrawn, exchanged or substituted, of the rights and 
remedies of the holders of the bonds with respect thereto and of the terms and 
conditions upon which the bonds are secured. 


This bond may be registered on the books of the Company at its office or 
agency in the City of New York, and such registration noted hereon, after which 
no valid transfer of this bond may be made except on such books until after 
registered transfer to bearer, whereupon this bond will again become trans- 
ferable by delivery. It may be again and from time to time registered and 
transferred to bearer, as the holder or owner may elect, but registration shall 
in no case affect the annexed interest coupons, which shall continue to be 
transferable by delivery. 

The bonds of this issue are redeemable as a whole or in part at the option 
of the Company on any interest payment date, upon three weeks’ notice published 
in the Borough of Manhattan, City of New York, as provided in said Indenture, 
at 103% of the principal amount thereof and accrued interest. 


This bond shall not be valid until the certificate endorsed hereon shall have 
been signed by the Trustee. 


In Witness Wuereor, said Electrical Bond Corporation has caused its 
corporate seal to be hereto affixed and this bond to be signed in its name by 
its President or a Vice-President, and countersigned by its Treasurer, and the 
coupons attached to be authenticated by a facsimile signature of its Treasurer, 
this second day of January, 1927. 


ELectricAL Bonp CorpPorRaTION, 


Byers.s > sasmtasax$h omeadtes x 
Vice-President 


Countersigned : 


Treasurer ’ 


[FORM OF COUPON] 


$25. 


On the firstiday GFK IM S0OTIN Man , 19...., Erectrican Bonp Cor- 
PORATION will pay to the bearer at its office or agency in the City of New 
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York, Twenty-Five Dollars in gold coin of the United States of America 
without deduction on account of any tax or governmental charge (except 
succession and inheritance taxes, income taxes imposed by any state and such 
fot ane pict Seah income tax as shall be in excess of 2% per annum) 
eing six months’ interest then due on its Collateral Trust Sinki % 
Gold Bond, No. T............. Shah arian 

This coupon will not be payable if said bond shall have been called for 
previous redemption. 


Treasurer 


[TRUSTEE’S CERTIFICATE] 


: This bond is one of the series of bonds described in the Trust Indenture 
in this bond referred to. 
Howarp Trust Company or New York, 


Te cee bo rwmeererieers rer eovreeseeeteeere 


Assistant Secretary 


Now, THEREFORE, the Company, in consideration of the premises and of one 
dollar to it paid by the Trustee, the receipt whereof is hereby acknowledged, 
and in order to secure due and punctual payment of said bonds and of the 
interest thereon, does hereby sell, assign, transfer and pledge to, and agree 
forthwith to deposit with, the party of the second part, Trustee as herein 
provided, and its successors in the Trust: 


(Description of securities here) 


Such pledged stocks, and any additions thereto and substitutions therefor, 
being hereinafter referred to as the “Collateral Securities” ; 


In Trust, NEVERTHELESS, subject to the provisions hereof, for the equal 
pro rata benefit and security of the holders of said bonds and coupons,.at what- 
ever period the bonds may be certified or issued, without any preference or 
priority of one bond over another, and also without preference as between 


principal and interest ; 


Anp It Is Heresy CovENANTED AND AGREED by and between the parties 
hereto, and the Company, for itself and its successors, hereby covenants and 
agrees with the Trustee for the benefit of those who shall hold the bonds 
and coupons, or any of them, as follows: 


Articte I. Bonds for the aggregate principal amount of One Million 
Dollars ($1,000,000) shall be certified and delivered by the Trustee at once or 
at any time or times hereafter in accordance with the order or orders of the 
Company evidenced by a writing or writings signed by its President or a 


Vice-President. 


Article 2. Upon receipt by the Company and the Trustee of evidence 
satisfactory to them of the loss, destruction, theft or mutilation of any bond 
hereby secured and upon receipt of indemnity satisfactory to them, and upon 
surrender and cancellation of such bond, if mutilated, the Company may 
execute, and the Trustee may certify and deliver, a new bond of like tenor and 
principal amount to be issued in lieu of such lost, destroyed, stolen or mutilated 


bond. 
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ArticLe 3. In case any of the officers who shall have signed or sealed any 
of the said bonds shall cease to be such officers of the Company betore the 
bonds so signed and sealed shall have been actually certified by the Trustee or 
delivered by the Company, such bonds, nevertheless, may be issued, certified 
and delivered with the same force and effect as though the person or persons 
who signed or sealed such bonds had not ceased to be such officer or officers 
of the Company. 


ArtIcLE 4. The Company covenants that it is the true and lawful owner 
of each and all of the Collateral Securities, and that it has good right and 
authority to sell, assign, transfer and pledge the same to the Trustee as herein 
provided. 


ARTICLE 5. The Company covenants that it will pay the principal of all 
bonds secured hereby according to the terms thereof when the principal shall 
become or be declared due and payable, and that it will pay the interest thereon 
according to the terms of the bonds and coupons until the principal is paid. As 
the coupons annexed to the bonds are paid they shall be canceled, and no 
purchase of any coupons nor any advance or loan thereon nor redemptioa 
thereof by or on behalf of the Company shall preserve the lien of such coupons, 
after the maturity thereof, upon the Collateral Securities as against the holder 
or holders of the other bonds and coupons or any of them. 


ArtIcLteE 6. The Company covenants that it will from time to time pay 
and discharge all taxes, assessments and other governmental charges of what- 
soever kind lawfully imposed upon the Collateral Securities, or upon the income 
or profits thereof, or upon the interest or estate of the Trustee therein, in order 
that the lien afforded by these presents shall be fully preserved in respect to 
such Collateral Securities; provided, however, that the Company shall have 
the right to contest by legal proceedings any such tax, assessment or other 
governmental charge, and pending such contest may delay or defer the payment 
thereof, 


ArtTIcLE 7. The Company shall keep at its office or agency in the City of 
New York, books for the registration and transier of the principal of the bonds, 
which books shall at all times be open for inspection by the Trustee, and upon 
presentation for such purpose the Company shall, under such reasonable regu- 
lations as it may prescribe, register or transfer or cause to be registered or 
transferred therein the principal of any of such bonds. 

The holder of any bond may have the ownership thereof as to principal 
registered on said books and such registration shall be noted thereon. After 
such registration no transfer shall be valid unless made on said books by the 
registered owner in person, or by attorney duly authorized in writing, and 
similarly noted on the bond; but the same may be discharged frcm registration 
by being in like manner transferred to bearer, and thereupon transferability by 
delivery shall be restored, and such bond may again from time to time be 
registered or transferred to bearer as before. Such registration shall not, 
however, affect the negotiability of the coupons, and every such coupon sha!l 
continue to be transferable by delivery merely and shall remain payable to 
bearer, and payment thereof to the bearer shall fully discharge the Company in 
respect of the interest therein mentioned, whether the bond be registered or 
not. 


ArticLE 8. The Company covenants that the value of the Collateral 
Securities pledged hereunder shall be equal at all times at market price to not 
less than 125% of the aggregate principal amount of the bonds outstanding 
hereunder and that from time to time as it may become necessary so to do, 
in order to maintain such value, it will deposit with the Trustee in pledge 


> 
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hereunder shares of public utility stocks of sufficient value at market price 
to make the total value of the Collateral Securities at market price equal to 
12s%o of the aggregate principal amount of bonds outstanding hereunder, For 
the purposes of this Article, bonds for the purchase or redemption of which 
funds are available in the hands of the Trustee under any of the provisions 
of this Indenture shall be deemed not to be outstanding hereunder. 

The term “public utility stocks’, as used in this Indenture, includes shares 
of the preferred and/or common stock of corporations directly engaged in the 
operation of properties of the class commonly known as public utilities and 
corporations whose principal assets consist of shares of stocks, bonds or other 
securities of companies operating such properties. 

The Company covenants that beginning in January, 1928, it will within 
the first fifteen days of each January and July file with the Trustee a writing 
signed by the Treasurer or Assistant Treasurer and countersigned by the 
President or a Vice-President of the Company stating the then current market 
values of the Collateral Securities and stating separately the value of each item 
thereof. The Trustee may rely on such statements as showing the facts, but 
it shall not be required to do so. 


ArtIcLe 9. While not in default in the performance of any of its covenants 
in this Indenture contained, the Company may at any time and from time to 
time make such exchanges and substitutions of the Collateral Securities as it 
may see fit, provided that the market value of the securities substituted shall 
be equal to or greater than the market value of the securities withdrawn, and 
further provided, that all Collateral Securities pledged at any time hereunder 
shall be certificates for shares of public utility stocks as defined in Article & 
hereof. 

While not in default as aforesaid, the Company may also on the 15th day 
of January and/or the 15th day of July in any year beginning with the month 
of January in the year 1928, if the aggregate market value of the Collateral 


’ Securities be then in excess of the 125% requirement contained in Article 8 


hereof, withdraw Collateral Securities of market value equal to such excess. 
In exercising its rights under this Article 9 the Company may act by its 
President, a Vice-President or any officer authorized thereto by a general 
or special resolution of its Board of Directors. 


Articte 10. While not in default in the performance of any of its 
covenants in this Indenture contained, the Company shall have the rigii* 
at any time and from time to time to withdraw from pledge hereunder such 
of the Collateral Securities as the Company may specify on (1) filing with the 
Trustee a writing signed by its President, a Vice-President or an officer duly 
authorized by a general or special resolution of its Board of Directors or 
Exccutive Committee, requesting such withdrawal, and (2) depositing with 
the Trustee cash, or surrendering to the Trustee for cancellation bonds of this 
issue, to the amount of 80% of the market value of the Collateral Securities 
to be withdrawn; for the purposes of such surrender, such bonds shall be 
valued at par. Cash so deposited with the Trustee shall be available for the 
purchase or redemption of bonds of this issue in the manner provided in 
Article 12 hereof. 

While not in default as aforesaid, the Company may at any time and from 
time to time withdraw any cash so deposited on (1) filing with the Trustee 
a writing signed by its President, a Vice-President or an officer duly authorized 
by a general or special resolution of its Board of Directors or Executive 
Committee, requesting such withdrawal, and (2) depositing with the Trustee 
for cancellation bonds of this issue in principal amount equal to the amount 
of cash to be withdrawn, or pledging with the Trustee hereunder shares of 
public utility stocks (as defined in Article 8 hereof), the market value of whicli 
is equal to 125% of the amount of cash to be withdrawn; provided, however, 
that the Company may not withdraw arty cash which it shall have previcusly 
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requested the Trustee to use for the purchase or redemption of bonds under 
the provisions of Article 12 hereof. 


ARTICLE II. For the purpose of determining the market value of the Col- 
lateral Securities pledged hereunder and/or stocks offered by the Company 
in substitution for such Collateral Securities or for deposited cash, the Trustee’s 
determination of such market value shall be conclusive upon the Company. The 
Trustee may, without incurring any liability in the matter, itself determine the 
pertinent question or. questions as to market value or vaiues; or it may, at 
the expense of the Company, appoint for the purpose of investigating and 
reporting to it thereon any person believed by it to be disinterested and com- 
petent therefor. In any case of such appointment, the market value or values 
under investigation shall be taken as determined by the report of the appointee 
except that the Trustee may in its discretion reduce but not increase the values 
stated in said report. 


ARTICLE 12, Whenever the Company, by a writing signed by its President, 
a Vice-President or an officer duly authorized by a general or special resolution 
of its Board of Directors or Executive Committee, shall so request, the Trustee 
shall, provided there shall be on deposit with it a sufficient sum available for 
the purpose, publish an advertisement twice in each of two successive calendar 
weeks in one or more daily newspapers published in the City of New York, 
inviting proposals for the sale to it of bonds secured hereby to an amount 
which the sum specified in such writing will suffice to purchase, and so far as 
possible shall purchase the required bonds from among those offered at any 
price or prices not exceeding one thousand and thirty dollars ($1,030) and 
accrued interest per bond, always purchasing first the bonds offered at the 
lowest price or prices. If the bonds offered exceed in number the bonds 
required to be purchased, the bonds purchased shall be taken from the respective 
offerings in such manner and proportions as to the Trustee shall seem fairest 
in the interest of all parties concerned; and other things being equal, an offer 
embracing all or any part of a specified number of bonds shall be preferred 
to one made upon the condition that all or none of the bonds offered shall be 
accepted. 

Whenever the Company, by a writing signed by its President, a Vice- 
President or an officer duly authorized by a general or special resolution of 
its Board of Directors or Executive Committee, shall so request, the Trustee 
shall use any funds on deposit with it available for the purpose in redeeming 
bonds secured hereby upon the next interest day at the price of one thousand 
and thirty dollars ($1,030) and accrued interest per bond, and, in such case, 
the Trustee shall, if less than all of the bonds outstanding are to be redeemed, 
select the particular bonds for redemption by lot, and, in any event, shall give 
notice of their redemption by publication twice in each of three successive 
calendar weeks in one or more daily newspapers published in the Borough ot 
Manhattan, City of New York. The first publication of such notice shall be 
made not less than twenty-one days before the day fixed for redemption. If 
any bonds so selected for redemption shall not be presented on the day fixed 
therefor, the Trustee shall hold the money available for the redemption of such 
bonds for account of the holders thereof and pay the same out only upon such 
bonds when presented and surrendered, and after said interest day, interest upon 
such bonds shall cease and such bonds shall not be entitled to the benefit of 
the security afforded by these presents. 

When money available for the purchase or redemption of bonds shall 
have remained on deposit with the Trustee for one year, and the Company 
shall not have requested the Trustee to use such money in purchasing or 
redeeming bonds, the Trustee shall use the amount so remaining on deposit in 
redeeming bonds of this issue in the manner provided above. 

The Company may surrender bonds of this issue to the Trustee for can- 
cellation, or may offer such bonds to the Trustee for purchase as provided in 
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this Article 12, whether such bonds were part of the original issue unsold 
or whether they have been issued and repurchased by the Company, and upon 
any offer by the Company to the Trustee, the Company shall stand upon the 
same footing, in all respects, as any other holder of such bonds. 


ARTICLE 13. All bonds surrendered to the Trustee for cancellation, or pur- 
chased or redeemed by the Trustee under any of the provisions of this Inden- 
ture, shall be forthwith canceled and cremated by the Trustee and a certificate 
of such cremation shall be delivered to the Company. No bonds shall be issued 
or reissued in lieu of any so canceled. ' 


ARTICLE 14. In order to provide a sinking fund for the retirement of 
bonds of this issue, the Company covenants that it will, either by surrendering 
bonds to the Trustee for cancellation or by providing for the purchase or 
redemption of bonds in the manner set forth in Article 12 hereof, retire or cause 
to be retired at least fifteen of such bonds during the twelve months’ period 
ending the last day of December, 1932, and that it will in the same mannez 
retire or cause to be retired a like number of such bonds during each twelve 
months’ period thereafter; provided, however, that if the Company shall retire 
or redeem bonds of this issue prior to January 1, 1933, or shall retire or redeem 
bonds at any time in excess of the current sinking fund requirement, the retire- 
ments so made shall be applied in discharge, pro tanto, of the Company’s next 
succeeding sinking fund obligation or obligations. 

Upon surrendering bonds to the Trustee for cancellation under the require- 
ments of this Article, the Company shall be permitted to withdraw Collateral 
Securities or cash in the manner provided in Article 10 hereof. 


ARTICLE 15. The Trustee may in its discretion at any time transfer into 

its name as Trustee hereunder or into the name of its nominee, any or all of 
the shares of stock embraced in the Collateral Securities now or hereafter 
pledged hereunder. So long as it is not in any default hereunder known to 
the Trustee, the Company shall be entitled to exercise all the rights of a stock- 
holder as to each and every share of stock pledged hereunder, including espe- 
cially the power to vote on the pledged shares; and to this end, in any case 
where shares shall have been transferred to the name of the Trustee or its 
nominee as aforesaid, the Trustee shall (the Company at the time being in 
no default known to the Trustee) execute and deliver, or cause to be executed 
and delivered, to the Company on demand of its President, a Vice-President, 
Treasurer or Assistant Treasurer from time to time, stich proxies or powers 
of attorney as may be necessary or appropriate in the premises, the same to 
be drawn in favor of such person or persons as shall be designated by the 
Company’s officer in his request therefor. 
- So also, while it is in no default hereunder known to the Trustee, the 
Company shall be entitled to receive and hold to its own use_all dividends paid 
on the Collateral Securities; but upon any default by the Company the right 
to such dividends shall pass from the Company and vest in the Trustee; and 
the latter shall be entitled to receive and hold as a part of the collateral 
security all such dividends as may be paid during the continuance of the 
default. From time to time on the written request of the President, a Vice- 
President, Treasurer or Assistant Treasurer of the Company, while the 
Company is not in any default known to the Trustee, the Trustee shall, as 
to any and all shares of pledged stock that stand in the name of the Trustee or 
its nominee, execute and deliver, or cause to be executed and delivered to the 
Company, suitable orders for the payment to it of such dividends. 


Articte 16. No recourse shall be had for the payment of any principal 
or interest of any bonds issued hereunder against any individual or any stock- 
holder, officer, or director of the Company, and the respective holders of the 
bonds of this issue shall be bound by the provisions of this Article 16. 
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ArticLe 17. If the Company shall fail to pay the coupons, or any of them, 
according to the tenor thereof, on the presentation and surrender of the same, 
or shall fail faithfully to observe any of the requirements made of it by these 
presents, and any such failure shall continue for a period of sixty days after 
written notice thereof given by the Trustee or any bondholder to the Com- 
pany, it shall be lawful for the Trustee immediately, or at any time there- 
after while such default continues, without demand upon the Company, to 
declare all the outstanding bonds to be due and payable, whereupon all of such 
bonds, together with all accrued interest thereon, shall become immediately 
due and payable. 


ArticLte 18. If the Company shall fail to pay the bonds secured hereby, 
or any of them, when they fall due and payable, or shall fail to pay the coupons 
or any of them according to the tenor thereof, on the presentation and surrender 
of the same respectively, or shall fail faithfully to observe any of the require- 
ments made of it by these presents, and any such failure shall continue for 
a period of sixty days after written notice thereof given by the Trustee, or by 
any bondholder, to the Company, it shall be lawful for the Trustee immediately 
or at any time or from time to time thereafter while said default continues 
without demand upon the Company, to sell and dispose of for cash, all the 
Collateral Securities, or such number or portion thereof, as the Trustee may 
deem proper, either at public auction in said City of New York, or at private 
sale; having first, in all cases where the sale is made at public auction, given 
such notice thereof as the Trustee may think reasonable. In cases of private 
sales, the Trustee is hereby fully authorized and empowered to sell at such 
prices as it may deem fair and reasonable, always endeavoring to realize as 
much as possible from the sales; but the Trustee agrees that before making 
any private sale hereunder of the Collateral Securities or any of them, 
it will, if the Company shall at the time have an office in New York City known 
to the Trustee, inform the Company, by letter addressed to it at such office 
and mailed thereto, of the pending sale, including the contemplated purchase 
price, to the end that the Company or-some of its officers may have an oppor- 
tunity to advise in the matter; but it is distinctly understood that the ultimate 
decision as to the question of making the sale and the terms thereof shall rest 
solely with the Trustee. In order to transfer to and vest absolutely in the 
purchaser or purchasers at such sales the title and ownership, both legal and 
equitable, of the Collateral Securities purchased by them respectively, the 
Trustee is hereby further authorized and empowered, either in its own name 
or in the name of the Company, as may best facilitate the transfer, to make, 
execute, acknowledge, and deliver all such assignments, powers of attorney, or 
other instruments, as may be necessary or proper, and any sale made as afore- 
said shall be a perpetual bar, both in law and in equity, against the Company 
and all persons asserting any claim by, through, or under it, to the Collateral 
Securities so sold, or any right, title, or interest therein; and for the purpose 
aforesaid, the Trustee is hereby constituted irrevocably the attorney of the 
Company. Out of the proceeds arising from such sale or sales, the Trustee 
shall first defray the expenses thereof, together with its just and lawful charges 
for services and expenses, including reasonable allowance for attorney and 
counsel fees; and the balance of said proceeds, together with any other moneys 
which may then be held by the Trustee under any of the provisions of this 
instrument, shall be applied first to the payment of the principal of the bonds 
of this issue at the time outstanding (whether then or thereafter payable) 
and the interest thereon accrued to the time of the application and remaining 
unpaid, all without preference of one bond over another or of interest over 
principal, or vice versa, and any residue then remaining shall be paid over tc 
the Company or its assigns, together with all the Collateral Securities, if any, 
remaining undisposed of. 
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It is hereby declared and agreed that any one or more of the holders of 
the bonds of this issue or any person in his or their behalf, other than the 
Trustee, shall have the right to purchase the Collateral Securities at any sale 
made as aforesaid, and that the receipt of the Trustee shall be a sufficient 
discharge to the purchaser or purchasers for his or their purchase money. 

No declaration of principal to be immediately due and payable shall be a 
condition precedent to any exercise of the Trustee’s right to make a sale or 
sales of the Collateral Securities, the Company hereby expressly covenanting 
that, in case of any default or failure on its part occurring and continuing 
as hereinbefore provided, a right to sell the Collateral Securities or any of 
them as above stipulated shall ipso facto arise, the same to be exercised by the 
Trustee through the power of sale hereinbefore contained or through the 
cumulative remedy of judicial proceedings. c 


ArTIcLE 19. No delay or omission by the Trustee in exercising the rights 
and powers herein granted shall be held to exhaust or impair such rights and 
powers, or be construed as a waiver thereof; but the holder or holders of 
four-fifths in amount of the bonds at the time outstanding may, by an instru- 
ment in writing signed and acknowledged by them, at any time waive, or instruct 
the Trustee to waive, any default on the part of the Company other than a 
default in the payment of principal upon the final date of maturity specified in 
said bonds; provided always that a waiver of default in the payment of interest 
shall be construed only as postponing to a time specified the time for the 
payment of the overdue interest, and that no waiver of any kind shall extend 
to or be taken to affect any subsequent default, or impair the rights resulting 
therefrom. 


ARTICLE 20. Upon the payment by the Company of all the bonds secured 
by this Indenture, and of all interest accrued thereon, and of all proper charges, 
including the compensation and expenses of the Trustee (any bond to be 
deemed paid if money has been deposited with the Trustee for its purchase 
or redemption), then the right to the possession of the Collateral Securities 
then remaining unsold in the possession of the Trustee, including any moneys 
held as part of the security, shall revert to and vest in the Company, its 
successors and assigns, and in such event the Trustee agrees to redeliver all 
of the said Collateral Securities to the Company. 


ARTICLE 21. The Trustee may for all the purposes of this Indenture 
assume. until it shall receive notice to the contrary, that there has been no 
default hereunder; and the Trustee shall not be required to take notice of any 
default hereunder unless specifically notified in writing of such default by one 
or more holders of bonds hereby secured. In acting upon or with reference 
to any bonds, request, consent, or other paper believed by it to be genuine 
and to have been signed or presented by the proper person, the Trustee shall 
be protected in so acting. The Trustee ‘shall not be liable or responsible for 
acts or neglects hereunder except for its own gross negligence or wilful default, 
and shall not be responsible or liable for or by reason of any default or omission 
of any agent, attorney or employee by it employed hereunder provided such 
agent, attorney or employee be selected with reasonable care. The Trustee 
shall be reimbursed and indemnified by the Company against any liability or 
damage it may sustain or incur in the premises. 


The Trustee shall be under no obligation to take any proceedings for the 
purpose of enforcing the provisions of this Indenture or otherwise protecting 
the interests of the bondholders hereunder unless requested in writing so to do 
by twenty-five per cent in amount of the holders of bonds hereunder, nor unless 
it shall have been first indemnified to its satisfaction in respect thereof. 
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The Trustee makes no representations as to the validity of this Indenture 
or the security hereby afforded, and shall not be liable for any recital of 
fact herein contained or in the bonds hereby secured, or have any responsi- 
bility as to the validity or value of the Collateral Securities or as to the 
execution or acknowledgment hereof. 


The Trustee shall be under no obligation to see to the recording or filing 
cf this Indenture, if such recording or filing shall be necessary, or to take 
any action or to do any act in respect to any taxes which may be assessed 
against the property pledged hereunder or to do any other act for protecting, 
perpetuating or keeping good the lien hereof upon the whole or any portion 
cf the property pledged hereunder for the payment of said bonds hereby 
secured; but the Company, its successors and assigns shall and will, from 
time to time, do all things needful in that behalf. 


The Trustee may in its discretion advise with counsel to be selected and 
employed by it and anything done or suffered in good faith by the Trustee in 
accordance with the opinion of such counsel shall be conclusive in favor of the 
Trustee and binding upon the Company and all holders of bonds hereby 
secured. 

The Trustee shall be entitled to reasonable compensation (which shall not 
be limited by any law relating to the compensation of trustees of an express 
trust) for all services rendered by it in the execution of the trust hereby 
created, which compensation, together with all reasonable expenses of the 
Trustee including counsel fees, the Company agrees to pay upon demand ot 
the Trustee and the Trustee shall have a lien under this indenture preferential 
to the bonds hereby secured upon the Collateral Securities and cash deposited 
with it hereunder. 


Any money received by the Trustee under any provision of this Indenture 
shall be held by it until it is required to pay out the same in conformity 
herewith, such interest being allowed on the money as the Trustee shall at 
that time be allowing on other similar funds. 


The Trustee may acquire or hold bonds and coupons hereby secured with 
the same right which it would have if it were not Trustee. 


The Trustee may resign upon giving ten days’ notice to the Company, and, 
in case the office of Trustee shall become vacant for any cause, the Company 
may appoint any trust company doing business in the City of New York, as 
a new trustee to fill such vacancy. 


Any corporation into or with which the Trustee or any successor trustee 
may be merged or consolidated or any corporation resulting from any merger 
or consolidation to which the Trustee or any successor trustee may be a party 
or any corporation succeeding to the property and business of the Trustee or 
of any successor trustee shall be the successor of the Trustee hereunder with- 
out the execution or filing of any instrument or the performance of any further 
act on the part of any of the parties hereto. 


The Trustee and every successor trustee shall be exempt from giving any 
bond or surety to cover the execution of the trust and powers herein contained 
or otherwise in respect of the premises. 


In Wirness Wuereor, said Electrical Bond Corporation has caused these 
presents to be signed in its name and behalf, and its corporate seal to be 
hereto affixed by its President or a Vice-President, and attested by its Secretary 
or an Assistant Secretary, and said Howard Trust Company of New York, to 
evidence its acceptance of the trust hereby created, has caused the same to be 
signed in its name and behalf and its corporate seal to be hereto affixed by its 
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President or a Vice-President, and attested by its Secretary or an Assistant 
Secretary, all of said officers being hereto duly authorized. 


CORPORATE | ELectrIcAL Bonp CorpoRATION, 
SEAL f{ By H. N. Mason, 
President 
Attest: 
L. W. Oswa tp, 
Secretary 
Howarp Trust Company or New York, 
CORPORATE | By C. C. PLaTMAN, 
SEAL, f Vice-President 
Attest : 
C M. Sirsa, 


Assistant Secretary 


(Acknowledgment in due form) 


pe 


CHARI ER 164. 
BOND RECORDS 


Agents are usually appointed for the registration and transfer 
of bonds and these agents keep the registry and transfer records. 
If registry and transfer agents are not appointed, the corporation 
must itself keep a detailed record of registered bonds issued and 
transferred and for this purpose a bond register is required. This 
provides for the name and address of the holder, the number of his 
bond, the date it was acquired and the party to whom transferred, 
if it is transferred. 

A simple form of register for coupon bonds registered as to 
principal is shown in Form 323. The bonds are usually entered in 
numerical order, and in addition the number of the bond and the 
name of the owner are kept in a card index—shown in Form 325— 
from which it is possible to trace up the ownership and transfers of 
any particular bond. The transfers are also noted by the registrar 
upon the back of the bond itself. 

For fully registered bonds a more elaborate register is used with 
columns for the entry of interest payments. When a fully registered 
bond is transferred, the procedure is similar to the transfer of a 
stock certificate. The surrendered bond is cancelled and filed, and 
the old entry in the bond register is cancelled by ruling a red ink line 
through it as shown on Form 324a. The name and address of the 
new owner is then recorded on the first vacant line on the page, and 
the record of transfer is complete. 

The difference between the footings of the “Amount”? columns 
of the bond registered and the sum total of all bonds cancelled—which 
is obtained by adding together all amounts through which the red 
ink line is drawn—should agree with the balance of the Bond ac 
count in the general ledger. 
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The list of bondholders and transferees may be kept in a book 
or on cards in an ordinary card index. Form 325, as shown, may 
be printed upon a card or be bound in book form, as may be pre- 
ferred. One card or one blank is used for each bond issued, and a 
separate index for each denomination of bond. 


Form 323. Bond Register 


BOND REGISTER 


Dates 


First Entry is 
Bond Number | O;iginal Regis- | Name REGISTERED IN OR 


D ae ae tration Follow TRANSFERRED TO ADDRESS REMARKS 
oo with Dates of 
Transfers 
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Form 325. Index of Bondholders 


BONDHOLDER'S ADDRESS TRANSFERRED TO 
Page s(n Re eee oe | 
<. f 
Plow 


Jo K, 


Transferred From 


Dillan’ 


Under the best modern practice coupons, when paid, are filed. 
Coupon registers in which the coupons as they are paid are pasted, 
are, however, still in use. One form of coupon register is shown 
on the following page. 


An entire register is required for the record of each coupon num- 
ber, i.e., the first book contains all the number I coupons that have 
been paid; in the second book all the number 2 coupons, and so on. 
There must therefore be as many spaces in each book for coupons as 
there are bonds in the issue. A brief description of the bond issue 
is entered on the title page together with the number of the coupons 
to be entered in that book, as for the first book, “Coupon No. 1,” 
for the next book “Coupon No. 2,” ete. As each series of coupons 
is redeemed, each coupon paid is pasted over the space bearing its 
bond number. A glance at the book will, at any time, show what 
coupons of that series have been paid and which are due and unpaid. 


The page as given shows that but two coupons have been paid out 
of the twenty-five that might, and eventually should appear on this 
page. The page may be made to accommodate any number of 
coupons. If made to hold fifty coupons on a page, an issue of $10,- 
000,000 face value of bonds of the denomination of $1,000 each 
would require 200 pages in each book and if they were twenty-year 


bonds with interest payable semi-annually, forty of these books would 
be required. 
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Form 326. Coupon Register 


COUPON NO. 1 


Canceled 
I 2 3 4 Coupon 

Bond No. 5 
6 7 8 9 10 
II 12 13 14 15 
16 17 18 19 20 

Canceled 
Coupon 22 23 24 25 
Bond No. 21 


CHAPTER 165 
FORMS USED IN CONNECTION WITH STOCK RIGHTS 


Unless the right is specifically denied them in some way, the stock- 
holders of a corporation have the right to subscribe, in proportion to 
the holding of its stock they already have, to any increase of the 
capital stock of their corporation. ‘hus if the stock of a corporation 
is doubled, the owner of a single share of the old stock is entitled 
to subscribe to and purchase one share of the new stock, or the owner 
of one hundred shares of the old stock has the right to purchase one 
hundred shares of the new stock if he wishes.? 

While the calculations involved in dealing in these “rights’—as 
the stockholders’ privilege to purchase new stock is termed—are 
sometimes complicated, the procedure and forms involved in their 
actual issuance are not complex. 

An increase of capital stock usually involves action by both the 
stockholders and the board of directors. The sale of this new stock, 
therefore, is usually a matter for the discretion of the board. When 
it is to be sold a statement of the stock to be disposed of is sent to 
the stockholders of the company with the notification that stock- 
holders of a certain future date will be entitled to subscribe ratably 
to the new stock and the terms and conditions of subscription are 
set forth in full. 

On the stated date certificates of the subscription rights, termed 
“warrants,” are sent to all stockholders of record. The subscription 
rights evidenced by these warrants must be exercised on or before 
a fixed date, and if not exercised by that date either by the stock- 
holder or his assignee, expire and are lost to the stockholder. 

Usually payment for subscriptions of the kind may be made in 
instalments and instalment receipts are then used, and these receipts 
may or may not be negotiable according to their terms. 

It is to be noted that the term “rights” as employed in the present 
chapter is used with the meaning recognized by the New York Stock 
Exchange, i.e., the privilege of purchase attaching to one share of 


1 For gémeral discussion of privileged subscriptions see Ch. 92, “Privileged Subscrip- 


tions—Stock Rigiits. 
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stock. Thus in the 1926-27 issue of rights by the Standard Oil 
Company of New Jersey, each share of stock entitled its owner of 
record to a right, entitling him to purchase one-sixth of a share of 
the new stock. 

As “rights” are based upon the number of shares owned, frac- 
tional rights are common. Almost invariably these fractional rights, 
by the terms of subscription, must, by purchase or sale, be combined 
into one or more whole shares, subscriptions to fractions of a share 
not being permitted. 

The following announcement to the stockholders of the Standard 
Oil Company of New Jersey is a good example of the notice of sub- 
scription rights and their terms sent out by the larger corporations. 


Form 327. Stock Rights—Announcement 


STANDARD OIL COMPANY 
(INcoRPORATED IN NEW JERSEY) 


26 Broadway, New York 


November 16, 1926 


To THE HoLpERs or ComMON STOCK: 

Pursuant to resolution of the Board of Directors, there is now offered 
to the holders of common stock of the corporation of record at the close of 
business November 26, 1926, the right ratably to subscribe for 3,449,317 addi- 
tional shares of its common stock, of the par value of Twenty-five Dollars each, 
upon the following terms and conditions: 


Each such holder of common stock shall be entitled to subscribe at 
par ($25 per share) for one share of common stock for every six shares 
held by him. No subscription shall be received for less than a whole share, 
but fractional warrants may be combined to make one or more whole shares. 

All subscriptions must be made on or before January 15, 1927, on 
assignable warrants which will be issued on November 26, 1926, or as soon 


thereafter as is practicable. , , , 
All subscriptions shall be payable in cash in two installments, as 


follows : 
One-half thereof on January 15, 1927, and 
One-half thereof on March 14, 1927. 

The Company will allow interest amounting to ten cents per share 
(being approximately at the rate of five per cent per annum) on the amount 
of the first installment of the subscription price for the period from Jan- 
uary 15, 1927, to March 14, 1927. The amount of such interest will be 
credited or allowed at the time of payment of the second installment, so 
that the net amount thereof, after the credit of such interest, will be $12.40 
per share. het ' 

In any case where a subscription is not made and the first installment 
of the subscription price is not paid on or prior to January 15, 1027, the 
right of subscription will thereupon terminate. If the second installment is 
not paid on or prior to March 14, 1927, the Company, at its option, in 
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addition to its other remedies, may cancel the subscription without notice 
and retain to its use all payments made thereon free from any claim. 

To the extent to which any stock so offered for subscription by common 
stockholders “may not be subscribed for, or for which subscriptions are 
forfeited, the Board of Directors may sell and issue the same for account 
of the Company at not less than par, at such time or times and in such 
amount or amounts as to said Board shall seem proper. 


All the stock paid for will be-issued as of March 15, 1927, and accordingly 
will be entitled to share in dividends declared after that date upon the common 
stock of the Company. 

Warrants evidencing these subscription rights will be mailed to common 
stockholders on November 26, 1926, or as soon thereafter as is practicable. 
These warrants will specify the number of shares of additional stock for which 
the common stockholders respectively will be entitled to subscribe. Details 
_ as to the making of subscriptions and subscription payments will be specified 
in the warrants, and no subscription or assignment of subscription privilege 
will be recognized unless made on the warrants so to be furnished by the 
Company. 


STANDARD Oi, Company, 
By S. B. Hunt, 
Treasurer 
By order of the Board of Directors. 


Later the warrant evidencing the stockholders’ rights to sub- 
scribe were sent to them accompanied by the following explanation 
of the term “right,” the warrant, its conditions and terms and the 
manner in which the rights must be exercised. 


Form 328. Stock Rights—Statement of Terms and Conditions 


STANDARD OIL COMPANY 
(INCORPORATED IN NEW JERSEY) 


26 Broadway, New York 


ADDITIONAL COMMON STOCK OFFERING 


The Enclosed Warrant(s) Evidences Your Subscription Rights: 
Described Therein 


(DO NOT LOSE OR DESTROY WARRANTS) 


Stockholders not wholly familiar with the meaning of the words “rights” 
and “warrants,” or with the procedure in making subscriptions under warrants, 
may find the following statement helpful. 


1. Rights 


A “right” is the subscription privilege which attaches to each share of 
outstanding stock when additional stock is offered to existing stockholders for 
subscription (purchase) by them ratably to the number of shares then held. 


ee ee ee 
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In its letter dated November 16, 1926, this Company offered to each common 
stockholder of record at the close of business on November 26, 1926, the right 
to subscribe for oné share of additional common stock for each six shares held 
on such record date, at the par value price of $25 per share. It will therefore 
take six “rights” (i. e., the “rights” attaching to six shares) to enable the holder 
to subscribe for one share of additional common stock. 


2. Warrants 


_A “warrant” is the certificate evidencing the stockholder’s “right”? to sub- 
scribe to additional stock. The warrants enclosed with this circular may be 
in one or both of two forms, i. ¢., Whole Share Warrants and Fractional Share 
Warrants. The Whole Share Warrants (brown) specify in the upper right 
hand corner the number of shares which the holder is entitled to purchase, 
cach share representing a consolidation of six rights. 

The Fractional Share Warrants (green) are issued only when on the 
record date the stockholder owns a number of shares not evenly divisible by 
six, and specify in the upper right hand corner the number of sixths of one: 
share of additional stock which the bearer is entitled to purchase. 


3. How to Use Enclosed Warrants 


To subscribe under a Whole Share Warrant, the rez’stered holder will 
merely fill out and sign the subscription form on the reverse side of the warrant, 
and forward it with the proper remittance so as to reach GUARANTY TRUST 
COMPANY OF NEW YORK, 140 BROADWAY, NEW YORK, N. Y,, 
AT OR PRIOR TO TWELVE O’CLOCK NOON, JANUARY 15, 1927. 

To subscribe under a Fractional Share Warrant, the bearer will have 
to purchase additional Fractional Share Warrants sufficient to make the com- 
bined rights under them all equivalent to a subscription right for one whole 
share (i. e., six-sixths), or multiples. In using Fractional Share Warrants 
to subscribe for stock it will be necessary for the subscriber to sign the appro- 
priate subscription form on the reverse side of only one Fractional Share 
Warrant. : 

Tf not availed of for subscription, the value of the warrants may be realized 
by the holder by selling them. (See Part 5 below.) 


4. Subscription for a Greater or Lesser Amount of Stock Than is Evidenced 
by a Warrant 


To subscribe for a greater amount of stock, warrant holders must purchase 
additional “rights.” Six “rights” are required for each additional share of 
stock desired. The warrants acquired by such purchase should be used in the 
manner above explained. j 

To subscribe for less than all of the shares subscribable under a warrant, 
the holder may have the warrant subdivided as set forth therein. To do this, 
the holder should deliver the warrant, with the assignment (Form 2) duly 
executed, to the Transfer Department of the Guaranty Trust Company of New 
York, 140 Broadway, New York, and indicate the names and numbers of shares 
respectively for which the subdivision warrants are to be issued. Such sub- 
division cannot be made after January 15, 1927. 


5. How to Buy and Sell Rights 


The purchase and sale of rights evidenced by warrants may be made 
through a bank or broker. The Company has arranged with Guaranty Trust 
Company of New York to assist stockholders in disposing of their Fractional 
Share Warrants or consolidating them into Whole Share Warrants, in so far 
as may be practicable so to do, but not later than January 15, 1027, through 
the purchase, sale or exchange of Fractional Share Warrants. 

When Whole Share Warrants are sold, the assignment (Form 2) on the 
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reverse side should be filled out as indicated. Fractional Share Warrants are 
transferable by delivery. Sales of warrants are subject to the Federal stamp 
tax. 


6. Terms of Payment 5 


The terms and method of payment are described in detail in the warrants. 
The warrants should be carefully read for full information in this particular. 
Payments must be made, and interest allowences will be credited, only in exact 
accordance with the respective provisions of the warrants. All checks for pay- 
ments must be certified in New York funds to the order of Guaranty Trust 
Company of New York, and, accompanied by the warrants with the sub- 
scription form thereon duly signed, must reach the Trust Company at 140 
Broadway, New York, at or prior to 12 o’clock noon, January 15, 1927. 


7. Receipts 


Part-Paid Subscription Receipts will be issued to subscribers on the due 
payment of the first installment of subscription price. Such Part-Paid Receipts 
must be forwarded, together with payment of the final installment, so as to 
reach GUARANTY TRUST CoMPANY OF NEw York, 140 Broapway, New York, 
AT OR Prior TO 3P.M., MARCH 14, 1927. Following the surrender of the Part- 
Paid Receipt, accompanied by payment of the final installment, and on March 
15, 1927, or as soon thereafter as is practicable, a stock certificate or certificates 
for the proper number of shares will be issued. All such receipts will be in 
transferable form, and may be transferred at Guaranty Trust Company of New 
York, 140 Broadway, New York, on presentation to said Trust Company, prop- 
erly endorsed. Sales of receipts are subject to the Federal stamp tax and the 
New York State stamp tax. 


8. Expiration Date—January 15, 1927 


SUBSCRIPTIONS UPON APPROPRIATE WARRANTS, WITH 
THE AMOUNT OF THE FIRST PAYMENT, MUST REACH Guaranty 
Trust Company or NEw York, 140 BroApway, New York, BEFORE THE 
CLOSE OF BUSINESS, 12 O’CLOCK NOON, ON JANUARY 15, 1027. 
ALL WARRANTS NOT DELIVERED WITH PROPER PAYMENT ON 
OR BEFORE THAT DATE WILL BE WHOLLY VOID AND THE 
SUBSCRIPTION PRIVILEGE WILL TERMINATE. 


9. Delivery of Certificates 


Stock certificates will be delivered only on surrender of Part-Paid Subscrip- 
tion Receipts accompanied by payment of the final installment. All stock will 
be issued as of March 15, 1927, and stock certificates will be delivered on that 
date or as soon thereafter as practicable. 

If the stock certificate is to be issued in the same name as that appearing 
on the face of a Part-Paid Subscription Receipt, the assignment form need 
not be filled in and the transfer tax will not be payable, upon delivery thereof 
to the Trust Company. 

If the stock is to be issued in a name other than that appearing upon such 
receipt, the assignment form on the reverse side must be executed in accordance 
with the requirements printed thereon, and the necessary tax stamps must be 
affixed for each share transferred by the assignment. 

Unless otherwise instructed a single stock certificate will be issued, except 
that no single certificate will be issued for more than one hundred shares. 

Unless all stock certificates are to be issued in the name appearing on a 


subscription receipt, the holder of such receipt will please use the attached 
schedule. 
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Stockholders in Europe desiring information or assistance may communi- 
cate with any office of Guaranty Trust Company of New York, in London, 
Paris or Brussels. 

STANDARD O1n Company, 
By Guaranty Trust Company or New York, Agent, 
140 Broadway, New York 


November 26, 1926 


Attached to the preceding statement for the convenience of 
subscribers was the following form of subscription schedule. 


Form 329. Stock Rights—Subscription Schedule 


SCHEDULE 
I ee i Ee FOR ase 8a ae LO2s 
To STANDARD O1L Company (NEW JERSEY), 
Care of Guaranty Trust Company of New York, Agent, 
140 Broadway, New York. 
DEAR Sirs: 
Do not fill in the Enclosed are subscription warrants for common stock of 
blanks below = Standard Oil Company as follows: 
Schedule VWiletiaand RNIOS ae te ahetetteh ae cht Cais wa Stdue Mirko gcaetereat och ches 
ET U@taleskanes SUDSCEIOCCALOD. .... <'cuc crete «save siete ae Smee ae Shares 
Please issue stock certificates as follows: 

Delivery (Typewrite or print) Shares 
INGE HBSS et este 2, Sill Gok Ae, OE eon a 

LB AIO 2 TN) Tip Se Bo IS ORS Os ae a 
AN ett Or mee be rie ia ot SC emcauaeenels + aieiin, ollasieel » 

Dely. Prep. 
INGGRCRSS Sel ped 5 Rian cet A Pe ee) REA a ISOS ae 
IN] nee PMRW NRA ot te fern a oats cede! arin» deus ecg ays 
ANGIE) * > pak gait RS 2 re ee PEE ORCI ao RRC. 
NRG see Re octets «rye ee oie She ue snail's er eile 
PNAC Coe ARNE Be Oa sao als cleo ole «o/MiNts omnWs ereneteheeey cobs 
Remarks: 


SionataTre Old eCDOSILOummemr at emaeelres len. 
Address" of Depositoret vy. ait faba sam oh 


The warrants sent to stockholders were in two forms—whole 


share warrants and fractional warrants. 
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On the back of this warrant appear two forms—a subscription 
form and a form of assignment. The subscription form is as 
follows: 


Form 331. Subscription to Stock 


(1) SUBSCRIPTION 


(Do not execute the assignment (2) if you sign this subscription) 


To STanpArD Or, Company (New Jersey), 
Care of Guaranty Trust Company of New York, Agent, 
140 Broadway, New York. 


The undersigned hereby subscribes for the shares of common capital stock 
of Standard Oil Company, a corporation of the State of New Jersey, authorized 
to be subscribed for in the within Warrant on the terms and conditions therein 
Brave, alicwasalkies-payiTent Ol rsbam peatartonyerh ween «: sasee aches Be dod nane te on account 
of such subscription. 

Sipmaturet Ms.6aeS & Go ase sh Gh. ow. ee 


AGMORESS pen So He Bh cee Me ME OU cae 


The form of assignment appearing below this subscription blank 
on the back of the whole-share warrant is as follows: 


Form 332. Assignment of Subscription Right 


(2) ASSIGNMENT 


BORA SZ2R38 4 
te Ba SEBT S38 
(Do not sign subscription (1) if you execute this assignment) ” iG Bg B23 g 
: , Sa tras” 
For Vatue Recetvep, the right to subscribe to the 7 Bo Rees 
common capital stock of Standard Oil Company, a corpora- B03 22 245 
tion of the State of New Jersey, evidenced by the within oe Fc Be, 
Warrant is hereby assigned to Bee "ees 
Ras eMahiel siouexeNOtene 6. aud) lenaks(erere iets me 3 Ka g # a ¢ 
ee os hegcth Bere Coast estes eisaenis © oreo ee 8 
i S34 3 ot Bi 
WVTOSCMAGULESS! 19 anes Picerateiere cites octane le. ollovep cle « =)ek Mleloisieze apaiisiale +e S254 0285 
j= | 
Qa 
or =} onc, 
HATER» seks Bose aavanatalcrh od Ste Toh Ohoye Sho iay ae TO2 sy... « hageaae 
Se MAGIC CEE cite 2 sae Ton eles apes 19480 9 Sp 
i sop dSk ee 
a my co 
Witness : oY ay tas 
Cowen ereeseos ee 0g 68 e | 3 
AAs Seca Boies eR nm S258 
epg oo 
: The signat on assignments must be guaran- Baa tor oo 
Nore: The signature gnm Ninerae coe. gree e 8 o 
teed by a bank or trust company having a New 26 2 Beas 
5 Te P< oT ot 


respondent or by a New York Exchange firm. 


The form of warrant for fractional shares is as follows: 
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As will be noted, warrants for fractional shares are, by their 
terms, transferable by delivery and therefore no assignment form is 
given in connection with them. A subscription blank varying in some 
details from that of the whole share warrant does, however, appear 
upon the back of the fractional share warrant and is as follows: 


Form 334. Subscription Blank—Aggregated Fractional Shares 


SUBSCRIPTION 


To STANDARD Or, Company (New Jersey), 
Care of Guaranty Trust Company of New York, Agent, 
140 Broadway, New York. 


The undersigned hereby subscribes for the number of whole shares of 
common capital stock of Standard Oil Company, a corporation of the State of 
New Jersey, for which the undersigned is entitled to subscribe under the 
terms of this Warrant and other Fractional Share Warrants delivered herewith, 
ACEC OAM MEAN aT NN ct ee SeIaS OF ole 505 BOSE SS cles cacd cue aille Dh se oes Mane shares 
on the terms and conditions herein and therein stated, and on account of such 
SHO SChippfOlly MAKES PAV IMEI MOL his opener ce oe ce ope tere ds oles. « ara eles de ote: sthwrshede coe 4 


SISTIALULE Wn As te crelsrhcss.c sien aAeetacte SeRioei.d 


TENG Faby ee oye ciate Rene ened Salty ara ec Ghoeci'o 


As will be noted, payment of subscriptions made in accordance 
with the offered terms are to be in two instalments. Upon payment 
of the first instalment a negotiable receipt shown on the following 
page was sent to the subscriber. 

As noted in the statement of terms and conditions—Form 328— 
unless the subscription right was exercised by those entitled to 
subscribe on or before noon of January 15, 1927, it lapsed and was 
lost entirely. Inasmuch as these rights were quoted on the New 
York Stock Exchange and had a cash value, it is probable that few 
such rights were allowed to lapse. 
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Ch. 165] FORMS USED WITH STOCK RIGHTS 1443 


On the back of this instalment receipt appears the following 
assignment form: 


Form 336. Stock Rights—Assignment of Instalment Receipt 


For VALvuE ReEcetvep, the undersigned hereby sells, assigns and 


EG QOS UCES ALO restate eee scp hovete ee cee cee ae ee Da Coens Be 


all the right, title and interest of the undersigned in and to the within 
Subscription Receipt and all the rights and interests evidenced thereby, 
and hereby irrevocably constitutes and appoints ............0..eee0% 
SECS RRS te OOS RE CROS BEan Bon Ree here , attorney, to transfer the same on 
the books of the within named Company, with full power of sub- 


stitution. 


pond with the name as written upon the face 


in every particular, without alteration or enlargement, or any 


of the Receipt, 
change whatever. 


eT 


In the presence of * 


Note: The signature of this assignment must be guaranteed by 
a bank or trust company having a New York correspondent or by a 
New York Stock Exchange firm. 

When assignments are executed by administrators, executors, 
trustees, guardians, attorneys, etc., proper evidence of their authority 
so to act, if not on file with the Transfer Agent, must be forwarded 
with the assignments. 


The signature must corres 


The following simpler but still fairly adequate forms were used 
by a trust company of Brooklyn in connection with an increase of 
its stock, recently made, and the sale of this stock to the company’s 
stockholders. They serve to show the modifications that may be made 
when such forms are used for smaller companies. The name and 
address of this company and of its signing official have been changed. 

The notification of rights to the stockholders was as follows: 
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Form 337. Stock Rights—Smaller Corporation—Notice to 
Stockholders 


LINCOLN TRUST COMPANY 
1758 Flatbush Avenue 
Brooklyn, N. Y. 
February 20, 1927 
To THE STOCKHOLDERS OF THE LINCOLN Trust ComMPANY: 

At a Special Meeting of the stockholders of this Company held February 
15th, 1927, a resolution was adopted providing for an increase in the capital 
stock of the company from $700,000 to $1,000,000, the $300,000 par value of new 
stock consisting of 3,000 shares of the par value of $100 each to be offered for 
subscription by stockholders of record at the close of business on February 
15th, 1926, at the price of $150 a share in the proportion of 3/7 of a share of 
such new stock for each share of stock then held by such stockholders of 
record. 

This notice is being sent to each stockholder entitled to subscribe for the 
increased capital stock, together with the fractional warrant or warrants to 
which such stockholder is entitled. 

The subscription price of $150 for each share of the par value of $100 
must be paid at the office of this Company, 1758 Flatbush Avenue, in the 
Borough of Brooklyn, the City of New York, on or before three o'clock P.M. 
as follows: 

10% on March 3ist, 1927 
20% on April 30th, 1927 
20% on June Ist, 1927 and the balance of 
50% on June 30th, 1927 

In no case will a certificate be issued for a fraction of a share of the new 
capital stock. Therefore as a condition to the exercise of the fractional warrants 
they must be combined with and surrendered with other fractional warrants so 
that the same shall represent in the aggregate the right to subscribe to one or 
more full shares, and subscription must be made for the number of full shares 
represented by the aggregate of the fractional warrants so combined and 
surrendered. 

Upon the surrender of the warrants respectively with the subscription on 
the back thereof properly signed, and upon payment of the subscription price 
in the manner and at the times above set forth, the receipts will be issued 
exchangeable on or after July 2nd, 1927 for the permanent stock certificates. 

A form of assignment is also provided on the reverse side of each warrant. 
In case of each full warrant a transfer of the subscription right with respect 
to all or any number of shares covered by the warrant, and in case of fractional 
warrants a transfer of the subscription right with respect to the fraction of a 
share covered by the warrant, may be made by the execution of said assignment. 
Signatures to such assignments must be guaranteed either by an approved New 
York Stock Exchange nrm or by an approved bank or trust company which has 
a New York City office or a New York City correspondent. Assignment prior 
to surrender of the warrant will transfer the privilege of subscription with 
respect to the number of shares specified in said assignment. 

All warrants will be void as against the Company, and the holder or owner 
thereof will have no subscription rights whatsoever, unless the warrants 
respectively are surrendered (and in the case of fractional warrants, combined 
and surrendered) and the subscription price of stock subscribed for is fully 
paid in the manner and at the times above specified. ; 

Paut R. BERNARD 
Secretary 
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As will be noted, the preceding warrant form may be used for 
either whole or fractional shares. 

On the back of this subscription warrant appear: (1) assignment 
form, (2) subscription form, prefaced by the following explanation : 

(1) To be executed by the stockholder whose name appears on the face of 


the within Warrant, in case he desires to dispose of the subscription privilege. 
(2) To be executed by party desiring to subscribe. 


Form 339. Stock Rights—Smaller Corporation—Assignment 
of Rights 


1. ASSIGNMENT 


For VALUE RECEIVED, all right, title and interest in this Warrant 


:SOILON 


AN CS POC OLS carst oryoserere ties ardent he Me at ts shares of the new stock 


therein referred to is hereby assigned to 
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Form 340. Stock Rights—Smaller Corporation—Subscription 
Blank 


2. SUBSCRIPTION 


The undersigned hereby subscribes for the stock covered by the within 
Warrant, and agrees to pay therefor at the times and in the amounts set forth 
in said Warrant. 


(Signature ) 
(Address) 
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The form of instalment receipt is shown below. No provision 
«s made for its assignment. If it were to be transferred, an assign- 
ment would have to be prepared for the purpose. As will be noted 
a separate receipt must be given for each payment. 


Form 341. Stock Rights—Smaller Corporation—Instalment 
Receipt 


LINCOLN TRUST COMPANY 
Brooklyn, Nga 


OC SIGE LEROY pcualeeeic ELIMI OE OIE IG ich acini Opiate Bee oor 
FP INCMSLIMO METS RE erst. ceayoms (ar Canleocaicicic sis asi fees chee or ene Seine ere tant 
DENT Oe teat eeteneith.sogtior <iarsce % of the subscription for the increased capital stock of 
this Company, to which he is entitled, at the rate of $150 per share. Payments 
are to be made as follows: 


10% or $15. on each share on March 31, 1927 
20% or $30. on each share on April 30, 1927 
20% or $30. on each share on June Tyelo27 
50% or $75. on each share on June 30, 1927 


All rights are forfeited unless payments are made as above set forth. 
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INDEX 


A 


Accounting (See also “Books, Corporate’’) 


Bank dividends, 925 
Bonds, 605, 625-634 (See also ‘Bonds, 
Accounting’’) 
Capital stock, reduction, 1088 
Capital stock, sold above par, 479 
Capital stock, sold below par, 477 
Combination by lease, 1042-1048 
Consolidation, 1049-1064 
Discount on stock, 478 
Dissolution, 1114, 1131-1135 
Dividends, 1036 
Dividends, guaranteed, 1048 
Donated stock, 487-490, 764, 767 
Incorporation, 
Good-will, 782-783 
Holding company, 1035-1041 
Manufacturing company, 757-761 
Mining company, 762-769 
Partnership, 796-806 
Realty, corporation, 771-774 
Sole proprietorship, 781-786 
Income from investments, 596 
Interest, bond, 588-597 
Mergers, 1049-1064 
Miscellaneous stock transactions, 503-512 
No-par value stock, 390, 491, 492, 493, 
498, 500, 765 
Par-value stock, 
Donated, 486-490 
Full-paid, 452-460 
Not full-paid, 461-468 
Preferred stock, 455 
Premiums, 479 
Receivership, receiver’s accounts, 1090 
Receivership, receiver’s reports, 1116-1122 
Receivership with sale, 1106-1115 
Receivership, without sale, 1090-1105 
Reorganization, by agreement, 1986-1089 
Sale of treasury stock purchased at dis- 
count, 483 
Short-term notes, 585, 631 
Sinking fund, 609-624 
Statement of affairs, receiver’s, 1116 
Statement of deficiency, receiver’s, 1117 
Stock, donated, 487-490, 764, 767 
Stock, intercompany holdings, 957 
Stock issued at premium to create sur- 
plus, 480 
Stock of other corporations, 507 
Stock sold below or above par, 477-480 
Stock transfer, 470 
Subscriptions, 469-476, 765, 769 
Surplus, donated, 488 
Transfer of assets, in merger or consoli- 
dation, 1049 
Treasury stock, 357, 481, 482, 500, 765 


Accounts, Corporate, 928-931 (See also 
special headings) 
Acknowledgment, Charter application, 52 
Acts, 
Illegal, corporate entity in case of, 42 
“Ultra vires” acts distinguished from, 


Non-effective, ‘ultra vires’’ distinguished 
from, 9 
“Ultra vires,’ 6, 9 
Adjournment, 
Directors’ meetings, 107, 258 
Stockholders’ meetings, 100, 163, 171, 179 
Administration, 
Able, as source of good-will, 652 
Agreed, maintenance of, 728 
Close corporation, 776 
Directors’ function, 192 
Mismanagement, directots’ liability for, 
235 
Partnership, incorporated, 795 
Stability, securing, 201 
Stockholders’ rights as to, 129 
Administrator, 
Stock transfer to and by, 439, 446 
Voting by, 136 
Admissions, By directors, 220 
Affiliated and Subsidiary Corporations 
(See also “Holding Company,’’ ‘‘Con- 
solidated Statements’’) 
Foreign corporation 
through, 736 
Holding company, relation to, 1035 
Agent (See also “Registrar,” “Transfer 
Agent’’) 
Acts of as acts of employee, 270 
Appointment by directors, 227 
Director as, 210 
Foreign corporation doing 
through, 736 
Liability for acts of, 241 
Officers differentiated from, 270 
Signature by, Testimonium clause, Form, 
1362 
Stock transfer to and by, 439, 441, 446 
Agreement (See also “Contract’”’) 
Among incorporators, 814 
Directors’, as to action, 220 
Purchase and subscription distinguished, 
817 
Subscription, 816-825 (See also “‘Subscrip- 
tions’’) 
Aliens, 
As directors, 193 
As officers, 273 


doing business 


business 
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Amendments (See ‘By-laws,’ “Charter,” 
“Minutes”’) 
Amortization, 
Bonds outstanding method, 604 
Effective rate method, 603 
Equal instalment method, 603 
Operation of various methods, 606 
Principles of, 600 
Annual Tax (See “Franchise Tax’’) 
Appointment, Notice of, Forms, 1340, 1341 


__ Appraisal (See “Valuation’’) 


Appreciation, 
Book entry, 873 
Objection to book entry, 873 
Surplus from, 873 
Application for Charter (See ‘“Charter’’) 
Application for Stock Exchange Listing, 
849-858 
Articles of Association (See ‘‘Charter’’) 
Articles of Incorporation (See ‘“Charter’’) 
Assets, 
Accounting, after receivership, 1114 
Adjustment in receivership, 1102 
Capital stock as measure of, 380 
Distinguished from surplus, 862 
Distribution, on dissolution, 1114, 1129 
Partnership, 804 
Lease by directors, 231 
No-par value stock, preferred as to, 386 
Preference of stock as to, 371 
Purchase of, combination by means of, 
1022 
Reservation, distinct from reservation of 
surplus, 879 
Sale of entire, 
By directors, 231 
By stockholders, 132 
Resolution for, Form, 1324, 1331 
Transfer, 
In consolidation or merger, accounting, 
1049, 1058 
On merger or consolidation, 1049 
Assessments, 
Stock, notice of, Form, 1228 
On full-paid capital stock, liability for, 
149 
Assignee, 
Right to stock certificate, 405 
Stock transfer to, 440 
Assignment of Stock (See “Stock 
Transfer’) 
Associations, Stock transfer by, 450 
Auditor (See also ‘‘Comptroller”’) 
Comptroller differentiated from, 337 
Powers and duties, 336 
Receivership, 
Hearing by, 1099 
Statement of, 1099 
Reports, 971 
Treasurer’s relations to, 315 
Audits, 
Annual, protection of minority stock- 
holders by, 695 
Receiver’s accounts, 1099 


B 


Balance Sheet, 937-969 (See also ‘‘Con- 
solidated Balance Sheet’’) 
Capital stock, 937 
Consolidating corporations, 1063 
Federal Reserve Board form, 936, 938- 


939 
Good-will, 951 
Forms, 938-941, 946-947, 958, 963, 965- 
967, 984, 986, 991, 995, 996 
Funded debt, 950 
Net worth accounts, 945 
No-par value stock, 937 
No-par stock of stated value, 943 
Partnership, 798, 806 
Reserves, 948 
Sinking fund, 951 
Subscriptions to capital stock, 937 
Surplus, 945 
Analysis, 949 
Ballot, 
Annual meeting, Form, 1338 
Voting by, 168 
Bankers’ Shares, 402 
Bankrupicy (See also “Insolvency’’) 
Dissolution following, 1113 
Banks, 
By-laws, 79 
Deposits, by-laws, 113 
Dividends, accounting, 925 
Loans, by-law provisions, 113 
Opening account, resolution, Form, 1326 
Stockholders’ liabilities, 145 
Bearer Bonds (See ‘‘Bonds, Coupon’’) 
Bill of Sale, Form, 1394 
Board of Directors (See ‘‘Directors’’) 
Bond Redemption Fund (See “Sinking 
Fund’’) 
Bonding (See “Surety Bonds’’) 
Bondholders, 
Index of, 573; Form, 1430 
Protection of, 520 
Protective committee in reorganization, 
1078 
Rights in case of default, 530 
Bonds (See also special kinds as 
“Debentures,’’ ‘“‘Mortgage Bonds,” also 
“Short-Term Notes,”’ ‘‘Trust Indenture’’) 
Accounting, 580-636 
Amortization, 600 
Authorized bonds, 576 
Bonds account, 577 
Collateral trust bonds, 583 
Coupon payments, 588, 589 
Defaulted bonds, 634 
Discount, 578, 598-608 
Equipment trust serial, 585 
Expense of issue, 576, 598 
Guaranteed, 583 
Interest, 579, 581, 588-597 
Over-due, 634 
Premium, 577, 598-608 
Purchased below redemption price, 605 
Redemption, 605, 625-634 (See also be- 
low under ‘‘Redemption’’) 


Ree ee 


~ 


Bonds—/( Continued) 


Accounting—(Continued) 
Refunding bonds, 629 
Sale, 576, 580-587, 773 
Subscription instalments, 582 
Unissued bonds, 576 
Assignment, Form, 1413 
Authorized, 
Accounting, 576 
What constitutes, 572 
“Baby,” 517 
Bearer (See below under “Bonds, Cou- 
pon’’) 
Bonus stock with, 550 
Callable, 
Call price, 558 
Call privilege, 558 
Redemption, 557 
Selection for call, 560 
Classification, 531-552 
Collateral trust, 542 
Accounting, 583 
Definition, 583 
Redemption, 630 
Contents of, 515, 524 
Convertible, 550, 553-557 
Accounting entries for redemption, 630 
Conversion rate, 555 
Possibilities, 556 
Privilege, 554 
Time of conversion, 555 
Coupon, 536, 574 
Assignment of, 1413 
Forms, 1045, 1409, I415 
Coupons (See also ‘‘Coupons’’) 
Forms, 525, 1405, 1407, 1412 
Nature of, 536 
Payment of, 575 
Register, 575; Form, 1431 
Debenture (See ‘‘Debentures’’) 
Deed of trust in conflict with, 526 
Deed of trust under which issued, 517, 
522-530 
Default in payment, 567, 570 
Accounting, 634 
Denominations, 517 
Designations, 572 
Discount, 
Accounting, 578, 598-608 
Amortization, 600 
Nature of, 599 
Divisional, 551 
Dividends in, 905, 909 
Equipment, 
Obligations, 544 
Trust serial, accounting, 585 
Foreclosure of, 521 
Form and contents of, 515, 524 
In trust indenture, 524 
Forms, 1403-1413 
Gold, 552 
Guaranteed, 550 
Accounting, 583 
Accounting for interest, 594 
Redemption, 633 
Income, 546 
Accounting for interest, 595 
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Bonds—(Continued) 


Income—( Continued ) 
Non-cumulative, 547 

Interest, 
Accounting, 579, 581, 588-597 
Accrued, 581, 590, 592 
Coupons (See “Coupons’’) 
Date, 518, 536 
Default in payment, 567 
Not paid, 521 
Payment of, 575, 579 
Rate, 518 

Investment value, 519 

Issues, 513-521 
Constitutional provisions, 514 
Determination of amount, 637 
Expenses, 578, 598 
Statutory provisions, 514 
Stockholders’ assent, 514 
To avoid taxation, 720 
What constitutes, 514 

Issued and outstanding, what constitutes, 


572 

Lost, 535 

Maturity, 517 (See below under ‘‘Re- 
demption’’) 


Mortgage, 522 
Trust indenture, 527 
Name, not to be relied upon, 540 
Nature of, 513 
Negotiability, 516 
New York Stock Exchange requirements, 
1404 
Notes differentiated from, 513 
Over-due accounting, 634 
Ownership, passing of, 516 
Participating, 548 
Partly registered, nature of, 534 
Place in corporate structure, 664 
Premium, 
Accounting, 577, 598-608 
Amortization, 600 
Nature of, 599 
Price, 518 
Provisions of, 515, 524 
Purchase money, 552 
Purchased below redemption price, ac- 
counting, 605 
Rate, 
Nominal, 600 
True or effective, 599 
Records, 572-575 
Bond register, 573 
Coupon register, 575 
Coupon bonds registered as to prin- 
cipal, 574 
Coupon bonds not registered as_ to 
principal, 574 
Forms, 1427-1431 
Index of bondholders, 573; Form, 1430 
Redemption, 566-571 (See also “Sinking 
Fund’’) 
Accounting, 625-634 
Callable bonds, 557 
Clause in deed of trust, 517 
Collateral trust bonds, 630 
Convertible bonds, 553-557, 630 
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Bonds—/( Continued) 
Redemption—/( Continued) 
Default and its results, 570 
Drawn by lot for, 627 
Ending of trust, 571 
Extension, 567 
Failure to present at date of, 570 
Guaranteed bonds, 633 
Methods, 566 
Payment in cash, 568 
Plans for, 625 
Prior to maturity, 521, 605, 628 
Refunding, 567 
Reserves for, 610 
Serial, 629 
Sinking fund, 625 
Special provisions for, 553-565 r 
Unpaid at date of, 569 
When not presented at maturity, 521 
Refunding, 
Accounting, 629 
Redemption, 567 
Register, 573; Form, 1427-1430 
Registered, 
Assignment of, 516; Form, 1413 
As to principal, 574 
Classification, 573 
Form, 1408 
Interest payments, 575 
Nature of, 534 
Passing of ownership, 516 
Registry indorsement, Form, 1413 
Sale of (See also above under ‘‘Discount”’ 
and below under ‘‘Premium’’) 
Accounting, 576, 580-587, 773 
At par, 580 
At par and accrued interest, 581 
Below par, 518 
Resolution authorizing, Form, 1329 
Secured (See also ‘‘Mortgage Bonds’’) 
By property, 522 
Selling price, adjustment o: accrued in- 
terest in, 598 
Serial, 563 
Accounting for redemption, 629 
Short-term note differentiated from, 531 
Sinking fund, 560 
Redemption, 625 
Special issues, accounting for 
595 
Special lien, 551 
Stock differentiated from, 513 
Stolen, title to, 520 
Tables, use of, 520 
Transfer of, fee, 536, 573 
Treasury, 
Accounting for interest, 593 
Definition, 572, 593 
Trust agreement under which issued, 522- 
530 
Certification by trustee, 525 
Unissued, accounting, 576 
Unregistered (See above 
pon’’) 
Unsecured, 
bentures’’) 
Vendor and vendee of, liability, 520 


interest, 


under ‘‘Cou- 


522, 536° (See also ‘‘De- 
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Bonds—/( Continued) 
With rights of stock, 513 
With stock warrants, 549 
Bondsmen, Liability of, 328 
Bonus Stock, 

Capitalization, place in, 663 

Incorporated partnership, 802 

Use of, 509 

Book Value (See ‘“Valuation’’) 
Books, 

Corporate, 928-931 (See also ‘“‘Books ot 
Account,” ‘‘Bonds, Records,” ‘Stock 
Certificate Book,’ ‘Minutes, Book,” 
“Stock Transfer Book’’) 

Closing stock books, 1o1, 111, 158, 425 
Inspection of, 111, 118, 126-129, 684, 
685 
Opening of, 453 
Books of Account, 928-931 (See also special 
books, as ‘‘Journal,”’ ‘‘Ledger’’) 
Adjustment on appointment of receiver, 
1102 

Audit, retiring treasurer, 311 

Closing, 932-934 

Cost, 723 

Inspection, by stockholders, 111, 118, 126- 

129, 684, 685 j 

Inspection, restriction of right, 684 

Receiver’s transactions, 1097 

Treasurer’s duties regarding, 310 

Type used, 928 

Breach of Trust, Directors’ liability, 243 
Business, 
Going, capitalization, 647 
Routine, by-law provisions, 79 
Business Corporations, 
Definition, 14 
By-laws (See also ‘‘Charter’) - 
Adjourned meetings, directors’, 107 
Stockholders’, 100 
Adoption, 83-87 
By directors, 745, 746 
By stockholders, 745 
By usage, 86 
Notice of intention, 86 
Power of stockholders, 83 
Procedure, 85 
Amendment, 83-93 
By-law provisions for, 119 
By non-user or acquiescence, 90 
Directors’ powers, 87 
Entry in minute book, 93 
Procedure for, 89 
Record of, 91, 92 
Resolution, Form, 1325 
Stockholders’ powers, 87, 685 

Arrangement, 80 

As contracts, 69 

Assistant-treasurer, 310 

Bank deposits, 113 

Bank loans, 113 


Banks, 79 ; 
Book of by-laws, record of amendments, 
QI 


Business routine, 79 
Certificate of stock, lost, 111 
Charter, relation to, 64 
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By-laws—(Continuwed) 


Close corporation, 80 
Closing books for annual meeting, 1o1 
Stock and transfer, 111, 425 
Construction, 75 
Contracts, execution of, 118 
Debt, regulations as to, 114 
Definition, 77 
Detail in, 79 
Directors, by-laws affecting, 102-108 
Classification, 103 
Compensation, 105 
Election of, 100 
Meetings, 106 
Number, 102 
Powers, 104 
Power to adopt, and amend, 84, 229 
Qualifications, 103 
Refusal to accept office, 201 
Term of office, 103 
Usual provisions, 102 
Vacancies, 104 
Directory and mandatory, 70 
Dividends, 111-115 
Effect of, 70-76 
As to stockholders, 71 
As to third persons, 72 
Effective, time when, 746 
Enforcement, 73 
Entry in minute book, 92, 183 
Forms, 1196-1219 
Financial management, III-115 
Fiscal year, 112 
Functions, 63, 79 
Inspection, 72, 74 
Of books, 111, 118 
Interpretation, 75 
Mandatory, 70 
Maryland, Form, 1214-1219 
Meetings, 
Directors’, 106-108 
Place of, 116 
Stockholders’, 94-101 
Minute book, entry in, 91 
Motions, relation to, 64 
Miscellaneous provisions, 109-120 
Nature of, 6, 63-70 
New Jersey, Form, 1200-1206 
New York, large corporation, Form, 1207- 
I21 
New on, small corporation, Form, 1196- 
T199 
Notice of meetings, 96, 107 
Office of corporation, 116 
Officers, 
Of meetings, 99, 107 
Provisions relating to, 109 
Salaries, 111 
Order of business, 100, 107 
Posting, 72, 77 
Preparation, 77-82 
President, 292 
Proof of, 93 
Proxies. 99, 141 
Publicity, 91 
Purpose, 77 


By-laws— (Continued) 

Quorum, 98, 106 

Record of, 91 

Records, corporate, 929 

Registrar, 111 

Repeal, by non-user or acquiescence, 90 
Power of, 87-90 
Procedure, 89 

Reserves, 112 

Resolutions, relation to, 64 

Restrictions on sale of stock, 432, 433 

Retroactive, 76 

Rules and regulations differentiated from, 
65 

Salaries, 111 

Sale of stock, restrictions on, 726 

Scope, 80 

Seal, corporate, 116 

Secretary, 299-302 

Securities of other corporations, control 
of, 115 

Signature, corporate checks, 113 

Special charter provisions affecting, 47, 
78 

Standing committee, 108 

Statutes, relation to, 64 

Statutory requirements, ofp 

Stock, 110 

Stock books, closing, 101, 111, 125 

Stock transfer, 110 

Stockholders, 
Abridgement of rights, 685 
Control of directors through, 129 
Meetings, 94-101 
Provisions for officers of meetings, 161 
Special meetings, 174 

“Sundry provisions,’ 115-120 

Surety bonds, 118 

Transfer agent, 111 

Transfer books, closing, 101, 111, 125 

Treasurer, 307-310 

Treasury stock, 111 

Use of, where special charter provisions 
are not permitted, 46 

Valid, in part, 69, 76 | 
Requirements, 66-69 

Void, enforceable as contracts, 70 

Voting, 99 
Regulation of methods, 135 
Stockholders’ right, 135 

Waiver of notice of meeting, 119 

Working capital, 112 


C 


Calendar, Corporate, Form, 1400 
Call for Meeting, 
Definition, 173 
Directors’ meeting, first, 749; Form, 1274 
Regular, 249 
Special, 89, 249, 250, 251, 255; Form, 
1309-1311 
Notice differentiated from, 176 
Proof of, stockholders’ first meeting, 744 
Stockholders’ meeting, 
Special, 80, 97, 173-176; Forms, 1290- 
1292, 1295 
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Call and Waiver of Notice, 
Directors’ meetings, 253 
First, 749; Form, 1271 
Special, 255; Form, 1309 
Stockholders’ meeting, 
First, 741; Form, 1265 
Special, 176; Form, 1290 
Callable Bonds, 557 
Call price, 558 
Call privilege, 558 
Selection for call, 560 
Capital, 
And capital stock, differentiated, 344 
Accounts, 859, 930 
As trust fund, 885 
Bond interest, payment from, 513 
Definition, 343, 344 
Impairment, effect on dividends, 886 
Payment of dividends from, by-law pro- 
visions, 114 
Stated (See ‘‘Stated Capital’’) 
What constitutes, 886 
Working (See ‘‘Working Capital’) 
Capital Account, Receiver’s, 1102 
Capital Stock, 341-512, 885, 886 (See also 
“Capitalization,” “Certificates of Stock,” 
“Common Stock,’’ ‘Dividends,’ ‘‘No- 
Par-Value Stock,’ “Preferred Stock,” 
“Stock Transfers,” “‘Stock Warrants,” 
“Treasury Stock’’) 
“Accounting, 452-503, 930 (See also ‘‘Ac- 
counting”’) 
Accounts used, 452, 456, 467 
Authorization account, 454 
Donated stock account, 487, 764, 767 
Formal statement on opening books, 453; 
opening entries, 453-456 (See also 
under special headings, as ‘Mining 
Company,” etc.) 
Par stock changed to no-par, 498 
Preferred stock, 455 
Sales after organization, 465 
Subscription to stock, 462 
Unissued stock, 455 
Uses of accounts, 456 
As trust fund, 885 
As measure of corporate values, 377 
Individual interest, 379 
Stated capital, 377 
Assessment on full paid, liability for, 
149 
Authorized, 341 
Changes of, 345 
Fixing amount of, 345 
Increase or reduction of no-par value, 
500 
Bankers’ shares, 402 
Bonds convertible into, 553-557 
Bonus, 
Paid in, 509 
With bonds, 550 
Books (See ‘‘Certificate of Stock,’’ ‘Stock 
Certificate Book,” ‘Stock Ledger,’’ 
“Stock Transfer Book’’) 
Certificates (See ‘Certificates of Stock’’) 
Charter provisions, 25 
Special provisions, 47 
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Capital Stock—(Continued) 


Classification, representation of minority 
interest by, 396, 683, 691, 729 
Controlling shares, 396, 1029, 1032 
Corporation with both no-par and par, 
382, 497 
Debenture stock, 402 
Debts paid in, 505 
Definition, 343, 344 
Discount on stock, accounting, 478 
Donated stock, 355, 486-490, 764, 767 
Accounting entries, 487-490, 764, 767 
Carried at par, 487 
General conditions, 486 
Reasons for, 486 
Exchange for property, 
Directors’ first meeting, 754 
Incorporated partnership, 791 
Proposal, Form, 1272 
Stockholders’ first meeting, 747 
Exchange, for stock of other corporations, 
507 
Founders’ shares, 400 
Full-paid, 
Accounting, 452-460 
Capitalization requirements, 639 
Legal status, 352 
Liability for assessments on, 149 
Functions, 377 
Guaranteed stock, 4o1 
Impaired, 886 
Initial issue of stock full paid, 453 
Intercompany holdings, accounting, 957 
Issue, resolution authorizing, Form, 1327 
Issued, 341 
At premium to create surplus, 480 
Status, 354 
Issued and outstanding, 342 
Listing on New York Stock Exchange, 
849-858 
“Non-assessable,”’ definition, 353 
No-par value, 377-395, 491-502 (See also 
“No-Par Value Stock’’) 
Not full-paid, 145-151, 351 
Accounting, 461-465 
Of other corporations, by-laws, 111 
Exchange, 507 
Holding of, 1026-1029 
Purchase and sale, 506 
Voting and dividend rights, 358 
Option on, Forms, 1275, 1279 
Owner, stockholder of record vs., 421 
Ownership, evidence of, 420 
Par-value, change to no-par, 498 
Charter provisions, 381 
Dividends paid in, 924 
Full paid, 452-460 
Not full paid, 461-465 
Statutory provisions for payment, 351 
Participating stock, definition, 360 - 
Payment of, 351-354 
No-par value shares, 352 
Par value shares, 351 
Stock not full paid, 351 
With notes, 352 
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Capital Stock—(Continued) 


Pledged, by executor, 447 
Record of, 43: 
Plural voting shares, 399 
Privileged subscriptions, 826-839 (See also 
below, “‘Rights’’) 
Purchase and sale, by one corporation 
from another, 506 
Records, 414-426 
Forms of stock certificates, 1238-1250 
Forms of stock books, 1251-1256 
Redemption, 360 
Reduction, 
Accounting, 1088 
Reorganization by, 1086 
Status after reorganization for, 1088 
Stockholders’ rights as to, 134 
Relation to surplus, 859 
Repurchased at premium, 484 
Rights, 826-839 
Dissociated, parity value, 834 
Fluctuations, 830 
Forms, 1432-1447 
Fractional shares, 348, 349, 350, 407 
Market dealings in, 827 
Market operations’ effect on, 832 
Parity value, “rights on,’’ 829 
Stockholders entitled to, 134 
Value to stockholder, 835 
“When issued’ transactions, 828 
Salaries paid in, 505 
Sale of, 
Above par, 479 
After organization, accounting, 465 
Agreements between stockholders as to, 
727 
Below par, 477 
By-law restrictions, 432, 433 
Commission on, 504 
Restriction by voting trust, 706 
Share, 
Determination of value, 643 
Face value, 347 
Relation of value to capitalization, 643 
Fractional, 348 
Nature of, 346 
Special forms, 396-403 
Special forms of shares, 396-403 
Stated, 343 (See also ‘“‘Stated Capital’’) 
Statutory limitations, 345 
Stockholders’ rights to purchase new issue, 
134 
Subject matter of certificates, 408 
Subscribed shares, 342 
Subscriptions (See ‘‘Subscriptions’’) 
Transferability, 5 
Transfers (See ‘‘Stock Transfers’) 
Treasury stock (See general heading, 
“Treasury Stock,’ also above under 
*“Donated’’) 
Underwriting, 840-848 (See also ‘“Un- 
derwriting’’) 
Unissued, 341 
Accounting, 454 a 
Unpaid (See “Subscriptions, Unpaid’’) 
Warrants, bonds with, 549 
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Capital Stock—(Continwed) 


Watered, nature of, 149 
Stockholders’ liability, 150 
What constitutes, 886 


Capital Surplus (See ‘Surplus—Paid-in’’) 
Capitalization (See also ‘Capital Stock’’) 


Adjustment, 657-667 
Amount, fixing of, 637 
As affected by selling conditions, 647 
Basis of, 643-649 
Not based on value, 644 
Special requirements, 646 
Value, 643 
Bonds, 
Place in, 664 
State laws limiting, 641 
Bonus stock, place in, 663 
Choice of securities, 664 
Close corporations, 645, 658 
Corporate structure, definition, 657 
Common stock, place in, 660 
Definition, 637 
Federal tax laws affecting, 63£ 
Form of, 659 
Going business, 647 
Good-will, 650-656 (For detailed index 
see ‘‘Good-will’’) 
Inheritance tax, effect on, 645 
Laws affecting, 637-642 
Minimum, 639 
No-par value shares, place in, 662 
Partnership, incorporated, 788 
Participating preferred stock, place in, 
663 
Preferred stock, place in, 661 
Profits, concealment by, 645 - 
Readjustments of, 1066 
Restrictions, 637, 639 
Speculative enterprises, 644 
State laws affecting, 639, 642 
Surplus, to avoid income tax, 638 
Taxation, effect on, 
Federal laws affecting, 638 
Franchise tax, 641 
Organization tax, 641 
State laws affecting, 638 
Temporary, 644 
Value as basis, 643 
Value, relation to, 643 
Well-balanced, 657 
Car Trust Bonds (See “Equipment Trust 
Obligations’’) 
Cash Account, Receiver’s, tio1, 1118 
Cash Dividends (See ‘‘Dividends’’) 
Certificate of Incorporation (See 
“Charter’’) 
Certifications, 
Forms, 1363-1370 
Inspectors of election, 1267, 1336-1338 
Trustees, 525, 1408, 1412 
Certificates of Steck, 404-419 (See also 
“Stock Transfers’) 
Adoption of, 753 
As evidence of ownership, 420 
Assignee, rights to, 495 
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Certificates of Stock—(Continued) 
Assignment, 409; Forms, 1247, 1249 
Treatment in stock transfer book, 424 
Book, 404-419 
By-laws, 110 
Cancellation, 417, 459 
Common stock, New Jersey, Form, 1239 
Common stock, New York, Form, 1240 
Cost, 723 
“Dollar marked,” 378 
Donated stock, 764 
Forms, 1238-1250 
For stock exchange listing, 1246 
Full-paid, 353 
Indemnity bond for lost, 411 
Issuance, 416 
Journal entries, 470 
Lost, 411 
By-laws, 111 
Indemnity bond, Form, 1250 
Reissue, 412 
Responsibility of corporation for lost, 
435 
Married woman, name on, 441 
Nature of, 404 
Negotiability, 409 
New, delivery of, 418 
No-par value stock, 383; Form, 1243 
Illinois law, 381 
Numbering, 415 
Owner’s name on, 440 
Preferred, 366, 416; Form, 1242 
Reissue, when lost, 412 
Rights of owner, 404, 411 
Sale of part of holding, 418 
Signature and sealing, 302 
Stamps on, 442, 444 
Statutory requirements, 406 
Stockholder’s right to, 404 
Stock certificate book, 414-416 
Stolen, 409, 411 
Responsibility of corporation for trans- 
fer, 435 
Subject matter, 408 
Surrendered, cancellation of, 417 
Temporary, 415 
Treasury stock, 428 
Chairman, 
Of the board, 
Powers and duties, 332 
Of the executive committee, 
Powers and duties, 333 
Of the finance committee, 
Powers and duties, 333 
Of the standing committees, 
Powers and duties, 333 
Charter, 20-62 
Acceptance, 744 
Alterations in, 55 
Amendments, 56-62 
Adjustment of securities, 1071 
Changing number of directors, 27, 197 
Ease of, 686 
Effect of, 60 
Fundamental, 61 
Increasing capital stock, 25 


Charter—(Continued ) 


Amendments—( Continued) 
New York, -Form, 1193-1195 
Procedure, 59 
Reasons for, 56 
State power, 61 
Subject matter, 57 
Verification, Form, 1195 
Application, 
Acknowledgment by incorporators, 52 
Blank forms, 51 
Contents, 24 
Corporate name, 31 
Defective, 54 
Execution, 52 
Filing, 52, 53 
New York, Form, 1139 
Publication, 52 
Recording, 53 
Signature, 52 
Treatment by state officials, 54 
As contract, 21 
By-laws, 
Conformity to, 67 
Relation to, 64, 78 
Capital stock, 25 
Certified copies, securing, 55 
Clauses, 
Corporate purpose, Forms, 1164-1185 
Special and strengthening, Forms, 1186- 
1192 
Closing stock books, 425 
Common stock, 26 
Construction, 23 
Definition, 6 
Delaware, Form, 1152-1155 
Directors, 27, 746 
Entry in minute book, 183 
Faulty construction, cause of litigation, 
28 
Federal, 20 
Forfeiture, 5 
Forms, 1139-1192 
Interpretation, 23 
Issuance of, 55 
wife of corporation, 27 
Limitations of, 21 
Maryland, Form, 1156-1163 
Minority stockholders, protection in, 694 
Miscellaneous provisions, 28 
Nature, 20-24 
New, on consolidation, 1056 
New Jersey, Form, 1147-1152 
New York, Form, 1139-1146 
No-par value stock, 26, 381, 382 
Selling price, 384 
Office of corporation, provisions, 26 
Place of business, provisions, 26 
Police powers of state vs., 62 
Preferred stock, 26 
Preparation, 51-56 
Purpose clauses, 1164-1192 
Repeal, state power, 61 
Special, definition, 20 
Nature of, 21 
Reason for, 39 
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Charter—/(Continued) 
Special provisions, 44-50 
Affecting charter, 46 
By-laws, 47 
Directors, 47 
Force and effect, 49 
Forms, 1186-1192 
New Jersey, 45 
Objects, 46-47 
Officers, 48 
Stock, 47 
Stockholders’ powers under, 133 
Stockholders’ rights under, 130 
Sundry, 48 
Various states, 45 
Voting, 47 
When not permitted, 46 
Spread on minutes, 745 
State, 14, 20 
Subject matter, 24-28 
Subscriptions, 753 
Surrender, on consolidation, 1056 
Time required for procuring, 23 
Checks, 
Corporate, signature, 113; Forms, 1371- 
1377 
Deposit, by treasurer, 320 
Dividend, 915, 1374, 1375 
Payment of income tax, 1012 
Citizens, Corporations as, I1 
Claims, 
Advertising for, receivership, 1099 
Approved, in reorganization, 1103 
Settlement of, resolution, Form, 1330 
Clayton Act, Holding companies under, 
1032 
Clese Corporation (See also “Sole Pro- 
prietorship’’) 
Accounting, 781-786 
Capitalization, 645 
Consent meetings, special meetings of 
stockholders, 178 
Court’s attitude toward, 777 
Definition, 775 
Election of directors, 168 
Income tax, avoidance by, 720 
Incorporation, 775-780 
Management, 776 
Nature of, 775 
Operation, 780 
Organization, 779 
Profits, apportionment, 778 
Salaries, apportionment, 778 
Stockholders, minimum number, 775 
Stockholder, single, 776 
Transfer of business to, 785 
Typical, 779 
Closing of Books, 932-934 
Annual, 932 
Books of account, 933 
By-laws, 101, 111 
Consolidations, 1062 
For dividends, 426, 914 
Not necessitated by monthly statements, 
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Partnership, 802, 804 


Closing of Books—( Continued) 


Preliminary to annual meeting, 101, 158, 
425 
Procedure, 932 
Stock books, 425 
Collateral, Security, 
Held by corporation, 1026 
Stock pledged, by executor, 447 
Record of, 431 
Collateral Trust Bonds, 542 
Accounting, 583 
Deed of trust, Form, 1414-1425 
Definition, 583 
Collateral Trust Note, 542 
Collections, Treasurer’s liability for, 318 
Combination, 1015-1064 (See also ‘Con- 
solidation,”’ “Holding Companies,” 
“Merger’’) 
By purchase of assets, 1022 
“Gentleman’s agreement,” r1o17 
In restraint of trade, 1023 
Methods, ro16 
No-par stock, advantages in, 390 
Pooling arrangements, 1016 
Purposes, rors 
Reorganization differentiated from, 1065 
Commissions, 
Accounting, entries, 504, 802 
Underwriting, 843 
Committees, 
Appointment, 259 
By directors, 227 
Directors’, purpose, 260 
Executive, 261, 262, 264 
Chairman, 333 
President’s relation to, 2096 
Finance, 261, 264 
Chairman, 332 
Treasurer’s relation to, 314 
Protective, in reorganizations, 1072, 1078 
Reorganization, powers, 1080 
Reports to board, 972 
Standing, 259-267 
Appointment of, 259, 262 
By-laws, 108 
Chairman, 333 
Definition, 261 
Delegation of power, 267 
Membership, 263, 264 
Misuse, 262 
Organization, 263 
Powers, 265 
Procedure at meetings, 266 
Purpose, 260 
Quorum, 266 
Secretary, 302 
Vacancies, 266 
Common Law, Corporation’s powers under, 
17,20 
Common Stock, 
Bonds differentiated from, 513 
Books, inspection, 685 
Charter provisions, 26 
Classification, protection of minority 
stockholders, 691 
Control of corporation by, 661 
Definition, 359 
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Common Stock—(Continued) 
Form of certificate, 1239-1240, 1243-1246 
Place in corporate structure, 660 
Return on, 660 
Stock certificate, subject matter, 408 
Voting trustees’ certificate, Form, 1248 
Compensation for Personal Services (See 
also ‘‘Salaries”) 
Directors, 203 
By-law provisions, 105 
Officers, 273 
Promoter’s, corporation’s liability for, 673 
Competing Business, Director engaging in, 
211 
Competition, Elimination by combination, 
1023 
Comptroller (See also ‘‘Auditor’’) 
Auditor differentiated from, 337 
Powers and duties, 336 
Treasurer’s relations to, 315 
Consent Meetings, 
By-law provisions, 97 
Directors’, 253 fi 
Agreement, Form, 1310 
Stockholders’ special meetings, 177 
Consolidated Balance Sheet, 
Condensed, example, 984 
Contents, 955 
Forms, 963, 965, 966, 967 
Intercompany items eliminated, 956 
Intercompany profits in inventory, 956 
Intercompany stock holdings, 957 
Inventories, 960 
Preparation, 955 
Purposes, 953 
Surplus adjustment, 959 
U. S. Steel Corp., 995-996 
When to use, 961 
Work sheet, Form, 957, 958 
Consolidated Income Statement, 964 
Intercompany items eliminated, 968 
Consolidated Profit and Loss Account 
(See “Consolidated Income Statement’’) 
Consolidated Statements, 953-969 (See 
also ‘Consolidated Balance Sheet,” 
“Consolidated Income Statement’) 
Effect on inventories, 954 
Need of, 953 * 
When to use, 961 
Consolidation (See also “Combinations,” 
“Holding Companies,’ ““Mergers”’) 
Accounting, 1049-1064 
Assets and liabilities taken over, 1058 
Authorization, Form, 1324 
Balance sheet, new corporation, 1063 
Bonds, retirement, 1061 
Books, entries for issuance of securities, 
1057 
Charter, 1056 
Closing of books, dissolving corporation, 
1062 
Directors’ agreement, 1055 
Good-will, apportionment, 1054 
Intercompany obligations, 
1060 
Issue of securities, 1056 


accounting, 


Copies, 
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Consolidation— (Continued ) 


Liabilities, 1020 

Merger differentiated from, 1017, 1049 

Mortgage, retirement on _ consolidation, 
1061 

Powers of, 1020 

Procedure, 1018, 1051, 1055 

Retirement of bonds and mortgages, ac 
counting, 1061 

Rights of dissenting stockholders, 1021 

Sale of securities, accounting, 1062 

Statement, 1051 

Statutory provisions, 1018 

Stockholders’ approval, 1056 

Terms of, 1053 

Transfer of assets, accounting, 1049 


Conspiracy, Liability of directors for, 242 
Construction, Interest charged to, 596 
“Continuing Offer,” When binding, 818 
Contract, 

_ Assignment of, Form, 1395 


Between stockholders, 727 
By-laws as, 69 
Charter as, 21 
Corporate, ownership, 17 
Directors’ power to make, 216, 223 
Execution of, by-law provisions, 118 
Forms, 1393-1397 
Fraudulent, 697 
Improvident, 697 
Interlocking directorates, effect on, 217 
Pre-incorporation, 809-815 
Failure to incorporate, 813 
Liability of parties, 673, 810 
Options, 812 
Promoters, 671, 811 
Subscription forms flexible, 820-822 
Trustees, 812 
Resolution authorizing, Form, 1327 
Secretary without power as to, 299 
Signature, by secretary, 302 
Stock subscriptions and agreements to 
subscribe differentiated, 817 
“Ultra vires,’’ effect of, ro 


Contributed Surplus (See “Surplus, Paid- 


in’’) 

Control, 680-686 (See also ‘‘Directors,”’ 
“Minority Stockholders,” *"Vctirg 
Trusts”’) 


By common stock, 661 

Directors, 223, 681, 685 

Holding company, 1032 

Majority right, 680, 687 

Minority, 396-399, 682, 683 

Percentage necessary to secure, 382, 1029 
Promoter’s, 671 


Controlling Shares, 396-399 
Convertible Bonds, 550, 553-557 


Conversion privilege, 554 
Conversion rate, 555 
Possibilities, 556 

Time of conversion, 555 


Convertible Preferred Stock, 374 
Conveyance of Property, ‘Ultra vires,” 


effect of, 9 
Books of account, 
right to make, 126 


stockholders’ 


ot 
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Corporate Assets (See ‘Assets’’) 
Corporate Calendar, New York, Form, 
1400 / 
Corporate Officers (See ‘‘Officers”’) 
Corporate Purpose (See ‘“‘Corporations”’) 
Corporate Structure (See “Capitalization’’) 
Corporations (See also “Close Corpora- 
tion,’”’” “Incorporation,’’ ‘‘Taxation of 
Corporations”’) 
Action of all stockholders binding on, 19 
Acts, ultra vires (See below under “Ul- 
tra Vires Acts’’) 
As association of persons, 18 
As citizen, 11 
As legal entity, 4, 16, 17, 42 
As person, 11 
As resident, 11 
Attributes, 3-6 
Business, definition, 14 
By estoppel, definition, 15 
Characteristics, 3-6 
Classification, 11-16 
Close, by-laws, 80 
Contracts of, ownership, 17 
Control (See ‘‘Control’’) 
Creation, differentiated from organization, 
56 
Crime committed by, 17 
De facto, definition, 15 
Definition, 3 
Directors dealing with, 215 
Domestic, definition, 12 
Domestic vs. foreign, 708 
Domicile, 12 
‘Dummy,’ for purposes of fraud, 19 
Equipment, expense of, 723 
Exclusion by states, right of, 12 
Financial, restrictions, 13 
State charters, 14 
- Foreign, definition, 12 
Foreign vs. domestic, 708 (See also 
“Foreign Corporations’’) 
Injury to, directors’ liability, 233 
Joint ventures by, 11 
Jurisdiction of Federal courts, 11 
Liability for promoter’s contracts, 671 
Liability for promoter’s services and ex- 
penses, 673 
License to practice law or medicine de- 
nied to, 11 
Tate, V4, 275 «56 
Termination of, 1123 
Management, representative, 6 
Mechanism, 6 
Moneyed, restrictions, 13 
Name, 29-34 
Abbreviation, 33 
Change of, 33 
Foreign corporation, 32 
Hackneyed, 31 
Protection, 32 
Purpose, 29 
Requirements, 30 
Restrictions in choice, 29 
Securing, 31 
Selection, 30 
Statutory requirements, 29, 726 


Corporations—( Continued) 
Nature, 3 
Notice to, what constitutes, 219 
Organization, differentiated from creation, 
56 
Ownership vs. control, 192 
Partnerships of, 11, 1023 
Permanence, 4 
Powers, acts in excess of (See below 
under “Ultra Vires Acts’’) 
Classification, 20 
Common law, 17, 20 
Exercise of, 7 
Express vs. implied, 8 
Implied, 6-10 
Limitation, 5, 7 
Nature of, 6 
Promoter’s relation to, 670 
Property of, 17 
Purchase of own stock by, 450 
Purpose, 39-44 
Change of, 59 
Charter clauses, Forms, 1164-1185 
Comprehensive, 41 
Constructional limitations, 43 
Grant of, 39 
Limited, 40 
Restrictions, 40 
Single, 40 
Unlawful, 42 
Railroad, definition, 14 
Records (See ‘‘Stock Transfer Book,’’ 
“Books of Account,” “Bonds, Records,” 
“Stock Certificate Book,”’ “Stock 
Ledger,” ‘‘Stock Transfer Book’’) 
Relations, 16-19 
To stockholders, 123 
Residence, 12 
State’s rights regarding, 12 
Status, changing, 44 
Stock, 
Classification, 13 
Definition, 13 
Stock transfer to and by, 449 
Tort committed by, 17 
Transportation, definition, 14 
“Ultra vires” acts, 
Definition, 6, 9 
Effect, 9 
Values, capital stock as measure of, 377 
Counsel, 
Competent, importance of selection of, 
724 
Fees, 338, 722 
Function, 338 
Coupon Bonds (See also “Bonds, Coupon’’) 
Debenture, Form, 1411 
Description, 536 
Form, 1407; in trust indeuture, 525 
Handling of, 588 
Paid, handling, 536 
Passing of title, 516 
Payment, 588 
Accounting, 589 
Payment of, 575 
Registered as to principal, 574 
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Coupons, 525, 536 
Forms, 525, 1407, 1412 
Payment of, 575 
Register, 575; Form, 1431 
Creditors, 
Advantages of no-par stock to, 389 
Corporate, liability on unpaid stock, 147 
Creditors’ Committee, 
Receivership vs., 1069 
Reorganization by, 1068 
Credits, Allowable in determining net in- 
come, 1009 
Crimes Committed, 
By corporation, 17 
By officers, 287 
Cumulative Voting (See “Voting’’) 
Minority interest, representation by, 729 


D 


Debenture Stock, 402 
Debentures, 
Convertible, Form, 1409 
Interest coupon, Form, 1411 
Nature of, 536 
Maturity, 538 
Debt, 
Corporate stock taken for, 1026 
Funded, balance sheet entry, 950 
Paid in stock, 505 
Regulations as to, by-law provisions, 114 
Stockholders’ liability for, 145 
Declaration of Trust (See “Deed of 
Trust’) 
Declarations, By directors, 220 
Deed of Trust, 522-530 (See also “Trust 
Agreement’’) 
Bond, 
Conflicting with, 526 
Form as given in, 524 
Issued under, 514, 517 
Conditions, 527 
Contents, 522 
Coupon, form as given in, 525 
Covenants, 527 
Default, rights of bondholders, 530 
Execution, 530 
Filing, 530 
Form, 1414-1425 
Granting clause, 527 
Mortgage bonds, 527 
Redemption reserves, 610 
Trust reservation, 527 
Trustee, 529 
Trusts, 527 
Use of with bond issue, 522 
Uses, 527 " 
“De Facto” Corporation, Definition, 15 
“Deferred Shares” (See “Founders’ 
Shares’’) 
Delaware, Charter Form, 1152-1155 
Depletion, Reserves, 881 
Depositary (See also ‘Banks,’ “Trust 
Companies’’) 
Designation, resolution, Form, 1326 
Notification of election of treasurer, 312 
Selection, directors’ first meeting, 755 


Directors, 191-209 (See also ‘‘Committees’”} 


Action, 
Agreement as to, 220 
Method of, 221 
Admissions by, 220 
Agreement for consolidation, 1055 
Agreements as to action, 220 
Aliens as, 193 
Appointment, 
Of agents by, 227 
Of committees by, 227 
Of officers by, 227 
As agents, 210 
As officers, 218, 268 
As trustees, 210 
Authority, 
Delegation of, 226, 265 “ 
Exercise of, 221 
Authorization of reissue of lost certificate 
of stock, 412 
Board, as standing committee, 259 
By-laws, 74, 102-108, 120, 201 
Adoption by, 745, 746 
Call for special directors’ meeting, Form, 
1311 
Call for special stockholders’ meeting, 
Form, 1292 
Chairman of the board, 332 
Charter provisions, 27 
Citizenship, 195 
Classification, 103, 199 
Compensation, 105, 203, 205 
Lack of, no excuse for negligence, 240 
Contracts, 216 
As affected by interlocking directors 
ates, 217 
By, statutory provisions, 218 
Control by, 124, 681, 685 
Vs. ownership, 192 
Dealing with corporate property and cor- 
poration, 212, 215 
Declaration cf dividends, agreement for, 
221 
Declarations by, 220 
De facto, 202 
Liability of, 235 
Dissent, entry on minutes, 235 
Dummy, prevention of election, 193 
Election, 6, 100, 168, 169, 199, 746, 749 
Engaging in competing business, 211 
Executive positions, eligibility of, 219 
Fees (See above under ‘‘Compensation’’) 
Fraudulent acts, ratification, 235 
Functions, 192 
“Hold over,’ 202 
Powers, 228 
Illegal acts, ratification, 235 
Incumbency of office a factor of liability, 
234 
Tneligibility for office of, 196 
Instruction by stockholders, 6 
Interlocking directorates, contracts as af- 
fected by, 217 
Liabilities, 233-246, 281 
Acts of corporate officials, 241 
Acts ultra vires or unauthorized, 241 
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Directors—(Continued) 


Liabilities—( Continued ) 
Avoidance by entry of dissent on min- 
utes, 235 
Breach of trust, 243 
Conspiracy, 242 
Criminal, 244 


Failure to attend directors’ meetings, 
240 
Fraud, 242 


Honest mismanagement, 235 
Illegal dividends, 900 
Injury to corporation, 233 
Mistakes of law or fact, 237 
Nature of, 233 
Negligence, 239 
Ratification of act by stockholders, 235 
Statutory, 244 : 
Time of act, 234 
When acting under advice of counsel, 
238 
Majority required for election, 729 
Management, as function, 191 
Managing, 334 
Married women as, 193 
Meetings (See ‘“‘Meetings, Directors’ ’’) 
Minority stockholders’ representation on 
board, 139 
Named in charter, 746 
Notice to, 219 


Number required, 103, 196, 776 

Number, resolution increasing, Form, 
1328 

Office, 


Acceptance of, 207 
Terms of, 201 
Officers’ relation to, 277 
Position, nature of, 210-222 
Powers, 191, 223-232 
Abandonment, 226 
Administration of business, 223 
Appointment of agents, 227 
Appointment of committees, 227, 259 
Appointment of officers, 6, 227, 271 
By-law adoption, amendment and re- 
peal, 84, 87, 229 
Declaration of dividends, 229 
Delegation of, 226 
Dissolution of corporation, 231 
Extensions of, 229 
General, 223 
Inspection of minutes, 181 
Limitations, 230 
Management of business, 223 
Regulations as to payment of checks, 
II4 
Resolutions, 84 
Restriction of, 83, 104 
Rights, 224 
Sale or lease of entire property, 231 
Special authorization of individual di- 
rectors, 225 
Status of individual director, 224 
President’s relation to, 296 
Profits resulting from inside 
tion, 213 
Qualifications, 103, 193-196 


informa- 
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Directors—(Continued) 


Quorum (See ‘Meetings, Directors’, 
Quorum’’) 
Ratification of acts of officers, 284 
Removal, 129, 208 
Reports to, 970-973 
Request, for special 
holders, Form, 1292 
Residence, 195 
Resignation, 208; Forms, 1342-1344 
For a consideration, 220 
Resolutions, Forms, 1325-1332 
Resolution, for special meeting of stock- 
holders, Form, 1293 
Responsibilities as trustees, 209 
Rights (See above under ‘‘Powers’’) 
Salary (See above under ‘‘Compensa- 
tion’’) 
Special charter provisions affecting, 47 
Stock holding qualifications, 193-195 
Stockholders, 
Powers as to, 131 
Relations to, 124 
Rights as to, 129 
Term of office, 103, 199 
Traveling expenses, 205 
Ultra vires acts, ratification, 235 
Vacancies on board, 104, 206 


meeting of stock- 


Votes necessary to elect, 169 

Voting for, method of, 138 
Discount, 

Bond, 


Amortization, 600 
Nature of, 599 

Sale of treasury stock when purchased 
at, 483 

Stock sold at, 477 

Treasury stock purchased at, accounting, 


482 
Dissolution, 
Accounting, I114, 1131-1135 
By abandonment, 1125 
Causes, 1123 


Conditions, 1131 } 
Distribution of assets, 1114, 1129 
Effect of, 1127 
Following insolvency or bankruptcy, 1113 
Ipso facto, 1125 
Life of corporation, termination of, 1123 
Officers in charge of, 1128 
Procedure, 1123-1130 
Profit and loss on realization, accounting, 
1132 
Sale of business as going concern, 1132- 
1134 
To freeze out minority stockholders, 1124 
Voluntary, r125 
Conditions, 1131 
Procedure, 1126 


Distribution of Assets (See ‘‘Assets’’) 
Dividends, 


Accounting, 917-920, 921-927, 1036 

Accrued, payment prior to redemption of 
preferred stock, 364 

Applied against indebtedness, accounting, 
922 

Bank, 925 
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Dividends—( Continued) 
Bonds as, 905, 908, 909 


Book, 919 
Payments, Form, 1392 
By-laws, 111-115 


Cash, 903, 904 
Accounting, 917-926 
Checks, 915; Forms, 1374, 
Cumulative, passed, 924 
Debt of corporation, 894, 895 
Declaration, 891-902 
By-laws affecting, 892 
By-law provisions as to date, 114 
By whom, 891 
Capital impaired, 886 
Compelled, 8096 
Directors’ agreement for, 221 
Directors’ powers, 229 
Effect, 804 
Effective date, 912 
Liability of directors for 
capital by, 234 
Procedure, 893 
Property of wasting nature, 886 
Resolution, Form, 1327 
Statutory regulation, 891 
Determining profits, 888 
Equality of, 889 
Extra, accounting, 922 
From capital prohibited, 885 
Guaranteed, accounting, 1048 
Illegal, 
Declaration, 889, 926 
Directors’ liability, 900 
Stockholders’ liability, 901 
Income from, accounting, 925 
In payment of stock subscriptions, 895 
Debt, 895 
Leased property, 1023 
Nature, 883-890, 917 
No-par value stock, 920 
Accounting, 925 
Preferred as to, 385 
Notice of, 911; Forms, 1381-1388 
On stock of other corporations, 358 
Order, Form, 1389 
Other than cash, classification, 904 
Ownership of declared, 804, 895 
Payable, 
Accounting, 917 
From surplus profits, 883 
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impairing 


Payment, 903-916 
Bonds, 905, 908, 909 
By transfer agent, 430 
Cash, 904 


Form of, 903 

From capital, by-law provisions, 114 

Other than cash, 904 

Preliminary procedure, 903 

Procedure, 918 

Property, 904, 910 

Scrip, 905, 909, 921 

Securities, 907, 910 

Stock, 904, 908, 924 
Pledgee’s rights, 914 
Preferred, 

By-law provisions, 114 
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Dividends— (Continued) 
Pledgee’s rights—( Continued ) 
Cumulative, 368, 369 
Guaranteed, 363 
Non-cumulative, 369-371 
Obligatory payment of, 363 
Right to, 362, 898 
Preference as to, 367 
Profits available for, 
“Surplus”’) 
Property, 904, 910 
Receipt, Form, 1390 
Receivable, accruing of, 1036 
Relation to surplus, 865 
Rescission of, 896 
Scrip, 905 
Accounting, 921 
Forms of, 909 
Sheet or book, 919 
Stock, 904 
Accounting, 924 
Effect of, 907 
No-par value shares, 908 
Not taxable as income, 906 
Purpose, 905 
To avoid tax, 638, 1o1o 
Surplus and profits available for, 883-890 
To whom payable, 912 
Transfer books closed, 914 
Treasury stock not entitled to, 358 
Unearned, 926 
Withholding, 
By directors, 696 
Surplus from, 876 
Divisional Bonds, 551 
Documents, Presented at meeting, 
185 
Doing Business in State, 
Interstate commerce distinguished from, 
734 
Single transaction not, 735 
State requirements, avoidance of, 736 
Domestic Corporation, 
Definition, 12 
Foreign corporation distinguished from, 
708, 731 
Domicile, Corporation, 12 
Donated Par Value Stock, 486-490 (For 
detailed index see ‘‘Capital Stock’’) 
Donated Stock, Accounting, 487-490, 764, 
767 
Donated Surplus Account, 488 
Dummy Directors, Election, prevention of, 
193 
Dummy Incorporators, Use of, 37 


E 


Earned Surplus, No-par stock, corporation, 


883-890 (See also 


filing, 


495 
Elections (See also ‘‘Voting’’) 

Directors, 6, 100, 168, 169, 199 
Majority required for, 729 
Stockholders’ first meeting, 746, 749 

Forms, 1335-1339 

Inspectors of, functions, 168 

Notice of, Fo:m, 1340 


INDEX 


Elections— (Continued) 
Officers, 257, 258, 270-272 
Tellers, functions, 168 
Embezzlement, 
By officers, 287 
By treasurer, 318 
Equipment Obligations, 544 
Accounting, 585 
Redemption, 631 
Philadelphia vs. New York plan, 631 
Redemption, accounting, 631 
Estoppel, Corporation by, definition, 15 
Excess Profits Tax, Capitalization affected 
by, 638 
Executive Committee, 
“Committees’’) 
Executive Officers (See 
Executors, 
Proxies, 141 
Stock transfer to and by, 439, 446 
Voting by, 136 
Expenses, 
Organization, handling, 503 
Promoter’s, corporation’s liability for, 673 
Exploitation, Directors’ liability for, 235 


F 


261-264 (See also 


“Officers’’), 


Federal Taxes, 
Stamp, 444, 1007 
Income, 1008-1012 
Federal Reserve Board, 
Balance sheet, Form, 938-939 
Good-will on, 951 
Fees, 
Counsel, 338, 722 
Directors’, by-laws, 105 
Organization, 641, 716, 719, 720, 1005 
Fidelity Bond (See ‘Surety Bond’’) 
Fiduciary, Promoter as, 671 
Filing, Charter application, 52 
Finance Committee (See ‘“‘Committees”’) 
Financial Corporations, Restrictions, 13 
Financial Management, By-laws, 111-115 
Financial Statements (See also ‘‘Balance 
Sheet,’ “Consolidated Balance Sheet,” 
“Consolidated Statements’’) 
Annual, example, 989-991 
Consolidating concerns, 1051 
Foz:ms, 935-942, 943-952 
Monthly, 932 
Necessity for, 935 ; 
Standardization impossible, 935 
Fiscal Year, By-laws, provisions, 112 
Ford Motor Company, Compulsory divi- 
dends, 897 
Foreclosure, Of bonds, 521, 567 
Foreign Corporations, 731-737 
Agent of, 736 
Definition, 12 
Domestic corporation distinguished from, 
708, 731 
Holding company organized to avoid dis- 
advantages of, 1033 
Interstate commerce regulations affecting, 
732 
Mail order business, 736 
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Foreign Corporations—(Continued) 
No-par value shares, 385 
Salesmen of, 736 
States, 

Attitude toward, 733 

Requirements, 733, 736 
Subsidiary of, 736 
Taxation, 719, 1007 

Founders’ Shares, 400 

Fractional Shares, 348-350 

Franchise Tax, 641, 1005 
Avoidance, 720 
Tables of, 717, 718 

Fraud, 

By officers, 287 
Corporate individuality in case of, 42 
Directors’, 

Liability, 242 

Ratification, 235 


“Dummy” incorporation for purpose of, 
19 
Funded Debt, Balance sheet, accounting, 
950 
Funds, 317-321 (See also ‘‘Reserves,”’ 
“Sinking Fund,” ‘Surplus,’ ‘‘Redemp- 
tion Fund’’) 


Collection, 318 

Corporate, definition, 317 
Custody, 319 

Disbursement, 320 

Return, 321 

Safeguards, 322 

Transfer to treasurer-elect, 312 
Treasurer’s status as to, 317 


G 


General Manager, 
Powers and duties, 334 
President as, 295 
General Motors Corporation, Annual re- 
port, 992 
“Gentleman’s Agreement,” 
by means of, 1017 
Gifts, Stock (See ‘“‘Donated Stock’’) 
Going Business, 
Capitalization, 647 
Sale of, 
Accounting, 1132 
Adjustment of entries, 1133 
Final entries, 1134 
Transfer of assets and liabilities, 1134 
Gold Bonds, 552 
Good-Will, 
Accounting, 
Federal 
951 
Incorporation, 782-783 
Apportionment in consolidation, 1054 
Appraisal, by court, 653 
Capitalization, 650-656 
Place in, 665 
Propriety of, 647 
Definition, 650, 782 
Kinds of, 651 
Location, as source, 653 
Management, ability as source, 651 


Combinations 


Reserve balance sheet entry, 
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Good-Will—( Contintied ) 
Nature of, 650 
New undertaking, 651 
No-par value stock, use to exclude, from 
balance sheet, 784 
Personal, 651 
Practical aspects, 783 
Taxation, valuation for, 655 
Trade-mark, or trade-name, 653 
Valuation, 
Commercial calculations, 655 
For taxation, 655 
Gross Income, Determination, 1008 
Guaranteed Bonds, 550 
Accounting, 583 
Interest, accounting, 594 
Redemption, accounting, 633 
Guaranteed Stock, 401 
Guaranties, Leased property, accounting, 
1043 
Guardian, Stock transfer to, and by, 439, 


448 


H 


Holding Companies, 1024-1034 (See also 
“Consolidated Balance Sheet,’ ‘‘Con- 
solidated Statements’’) 

Accounting, incorporation, 1035-1041 

Advantages, 1024 

As a stockholder, 1030 

Clayton Act, 1031 

Combination by means of, 1021 

Control, 1032 

Illegal, 1032 

Incorporation, 
Accounting, procedure and_ require- 

ments, 1035-1036 

Inventions, exploitation by, 1034 

Limitations, 1031 

Operating company purchasing controlling 
interest, accounting, 1037-1041 

Organized to avoid disadvantages of for- 
eign corporation, 1033 

Place in industrial combination, 1031 

Plan, 1033 

Power to hold stock of other corpora- 
tions, 1026-1029 

Purpose, 1024-1034 

“Seven sisters’? act abolishing, 1027 

Sherman anti-trust laws, 1031 

Status, 1033 

Stock holding powers, 1026-1029 

Subsidiary, relation to, 1035 


I 


Illegal Acts, 

Corporate entity in case of, 42 

Directors, ratification, 235 

Officers, liability, 287 

“Ultra vires’? acts distinguished from, 9 
Improvements, 

Leased property, accounting, 1043, 1046 

Short-term notes to finance, 533 
Income, 

From dividends, accounting, 925 
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Income—( Continued) 
From investments, accounting, 596 
Gross, determination, 1008 
Net, definition, 1008 
Sinking fund investments, accounting, 621 
Income Accounts, 
Consolidated, 
Condensed, example, 982 
U. S. Steel Corp., 998 
Income Bonds, 546 
Accounting for interest, 595 
Non-cumulative, 547 
Income Statement (See ‘Consolidated In- 
come Statement’’) 
Income Tax, 
Capitalization affected by, 638 
Federal, 1008-1012 
Credits allowable, 1oo9 
Deductions, 1008 
Gross income, 1008 
Net income defined, 1008 
Payable by check, ro12 
Returns, 1009 
Organization expenses not deductible, 503 
State, 1006 
Avoidance of, 720 
Stock dividends to evade additional levy, 


1010 
Incorporation (See also “Capitalization,” 
“Charter,” “Organization’’) 
Agreements for, 814 
Cheap. 711 


Close corporation, 775-780 
Contracts prior to, 809-815 
Cost of, 716-723 
Counsel, importance of competent, 724 
Double, to avoid fees and taxation, 720 
Fees, 716-718 
Avoidance of, 719, 720 
General suggestions, 724-730 
Liability of parties, 810 
Manufacturing company, 757-761 
Mining company, 762-769 . 
Operation cost vs. cost of, 714 
“Outside,” 45, 46 
Reasons for, 709 
Risks and requirements, 710 
To avoid fees and taxes, 719 
Partnership, procedure, 787-795 
Place of, 707-715 
Procedure, 22 
Realty corporation, 770-774 
Requirements, conditions affecting, 724 
Sole proprietorship, accounting, 781-786 
State, 
Selection of, 707-721 
Status and reputation of, 712 
Taxes, 1005 
Taxation and, 729 
Incorporators, 34-38 
Agreements, 814 
As stockholders, 34 
At stockholders’ first meeting, 740 
Charter application, ‘signature and ac- 
knowledgment by, 52 
Citizenship, 36 
Contractual abilities, 36 


INDEX 


Incorporators—( Continued) 
Definition, 34 
Dummy, use of, 37 
First directors’ meeting, time and place 
_ fixed by, 740 
Function, 34 
Number of, 725 
Minimum, 36 
Qualifications, 35 
Residence, 36 
Signature, call and waiver of notice for 
stockholders’ first meeting, 741 
Indemnity Bond (See also ‘Surety Bond’’) 
Lost stock certificate, Form, 1250 
Indorsement, 
Corporate check, Form, 1376 
Information, Confidential, 
directors, 213 
Inheritance Tax, 
Effect on capitalization, 645 
Federal, 
Securities, 1008 
State, 1006 
“Inside Information,” 
resulting from, 213 
Insolvency (See also ‘‘Reorganization, In- 
voluntary’’) 


misuse by 


Directors’ profits 


Banks, stockholders’ liabilities, 145 

Definition, 1068 

Dissolution . following, 1113 

Impending, reorganizations in case of, 
1066 

Trust companies, stockholders’ liabilities, 
145 

Inspection, 


Of books, abridgment of right, 684, 685 
Of books, by-laws, 111, 118 
Directors’ right, 224 
Stock books, 111 
Stockholders’ right, 126, 127 
Of by-laws, 72, 74 
Of minutes, 181 
Inspectors of Elections, 
Certificates, Form, 1267 
Forms, 1336-1338 
Functions, 168 
Instalment Payments, Subscriptions, ac- 
counting, 472 (See also ‘“‘Subscriptions 
Instalment’’) 
Interest-Bearing Stock (See ‘Guaranteed 
Stock’’) 
{Interlocking Directorates, Contracts as af- 
fected by, 217 
Instalment Account (See “Subscriptions”’) 
Intercompany Transactions, Consolidated 
income statement entries, 968 
Interest, : 
Accrued, 
Accounting, 579, 581, 590, 592 
Adjustment in selling price of bonds, 


598 : 
On bonds, accounting, 592 
Bonds, 513, 518, 588-597 (See also 
““Coupons’’) 
Accounting, 579, 581, 588-597 
Date, 518, 536 


Payment of, 575, 588 
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Interest—( Continued) 
Bonds—( Continued ) 
Payment of, 588 
Rate, 518 
Recording liability, 589 
Registered, 575, 501 
Separate accounts for each issue, so92 
Treasury, 593 
Unpaid, 521 
Charged to construction, accounting, 596 
Coupons, accounting, 588 
Froin investments, accounting, 596 
Guaranteed bonds, accounting, 5094 
Income bonds, accounting, so5 
Registered bonds, accounting, 591 
Sinking fund, 
Accounting, 619 
Investments, 621 
Interstate Commerce, 
Intrastate commerce distinguished from, 
734 
Foreign corporation as affected by regu- 
lation of, 732 
Supreme Court rulings, 732 
Inventories, 
Consolidated balance sheet, 
Accounting, 960 
Valuation, 954 
Intercompany profits, 956 
Investments (See also ‘‘Securities’”’) 
Sinking fund, 
Accounting, 520 
In issuing company’s bonds, 621 
Income from, accounting, 5096 
Inventions, Exploitation through 
company, 1034 


holding 


J 


Joint Ownership, Stock, 451 
Joint Venture, Corporation allowed par- 
ticipation in, 11 
Journal, 
Entries, 
Capital stock transactions, 468 
Incorporation of close corporation, 785 
Tssuance of stock, 470 
Opening consolidation, 1057 
- Manufacturing company, 758 


Receiver’s, 1096 
Subscription, 
Entries, 469, 470 


Form, 1229 


L 


Law, Practice of, license not granted cor- 
poration for, 11 
Leaseholds, 
Accounting, 
Adjustments, 1047 
Lessee company, 1047 
Lessor company, 1047 
Combination by, 1022 
Accounting, 1042-1048 
Dividends from, 1023 
Guarantees, accounting, 1043 
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Leaseholds—(Continued) 
Improvements, accounting, 1043, 1046 
Mines, accounting, 1045 
Note issues for, accounting, 
Property, accounting, 1042 
Railroads, accounting, 1045 
Repairs to property, accounting, 1043 
Ledger, 
General, subscription payments, 469 
Stock (See “Stock Ledger’’) 
Subscription, 464 
Entries, 469 
Instalment accounts, 475 
Legal Holiday, Directors’ meeting falling 


1046 


on, 248 
Liabilities, 
Before incorporation, 809-815 
Consolidation, 1021 


Directors, 233-246, 281, 900 
Liquidation, in receivership with sale, 1112 
Merger, 1021 
Officers, 281-289 
Promoters, 673, 810 
Stockholders, 5, 15, 144-151, 384, 901 
Taken over, on consolidation, accounting, 
1058 
Liquidation, 
No-par value stock preferred as to assets, 
387 
Preferred stock, claims, 361 
Loans (See also “‘Bonds,’’ ‘‘Notes’’) 
Bank, by-law provisions, 113 
Location (See “Office of Corporation’’) 
Losses, Donation of stock to cover, 486 


M 


Mail-Order Business, Foreign corporation 
doing, 736 
Majority Stockholders, 
Control by, 680 
Minority vs., 687 
Management (See ‘‘Administration’’) 


Management Shares (See ‘Founders’ 
Shares’’) 
Managing Director, Powers and duties, 
334 
Manufacturing Company, 
Accounting, 757-761 


Books of account, 757 
Cash book entries, 759 
Incorporation of, 757-761 
Journal entries, 758 
Ledger entries, 760 
Married Woman (See “‘Women, Married’’) 
Maryland, 
By-laws, Forms, 1214-1219 
Charter form, 1156-1163 
Medicine, Practice of, license not granted 
corporation for, 11 
Meetings, Directors, 247-258 
“Minutes,” ‘‘Motions’’) 
Action at, 256 
Adjournment, 107, 258 
Assembling of, 249 
By-laws, 105-107 


(See also 


INDEX 


Meetings, Directors—(Continued ) 

Call, special meeting, 250, 2553 
I27I, 1310, 1311 

Call and waiver of notice, 253; Forms, 
1309, 1310 

Consent, 253 
Agreement, Form, 1310 

Director’s liability for failure to attend, 
240 

Election of officers, 257 

Fee for attendance, 105 

First, 749-756, 1268-1274 
Adoption, by-laws, 751 
Adjournment, 756 
Assembling, 749, 1268, 1274 
Assignment of subscriptions, Form, 1273 
Business, 752-756 
Call, 749; Form, 1271, 1274 
Conditions prior to, 749 
Conduct, 750 
Corporate seal adopted, 753 
Election of officers, 752 


Forms, 


Exchange of stock for property, 754; 
Form, 1272 

Forms, 1268-1274 

Minutes, 183, 750, 1268 (See also 


““Minutes’’) 
Opening, 751 
“Other business,” 756 
Place, 750 
Purposes, 750 
Roll call, 751 
Seal, adoption (See “Seal, Corporate’’) 
Secretary’s oath of office, 1272 
Selection of depositary, 755, 1325, 1326, 
1364, 1365 
Stock certificate, 753 
Subscriptions accepted, 753 
Time, 740, 750 
Treasurer’s bond, 755 
Legal holiday, regular meeting falling on. 
248 
Method of acting, 247 
Minutes (See ‘‘Minutes’’) 
Notice, 107, 250-253; Forms, 1312 
Officers of meetings, 107, 110 
Opening, 254 
Order of business, 107, 255 
Place, 106, 116, 248 
Proxies, not permitted, 254 
Purposes, 248 
Quorum, 106, 198, 253, 255 
Regular, 247-258 
Notice, Form, 1312 
Purposes, 248 
Roll call, none, 255 
Secretary, powers and duties at, 303 
Special, 247 
Call for, 249, 250, 251 
Call, Form, 1311 
Call and waiver of notice, 1309 
Notice, 107, 250-253 
“Purposes, 248 
Time, 106, 247 
Maotinats Standing Committee, Procedure, 
2 


Meetings, Stockholders (See also 


“Minutes,’’ ‘‘Motions’’) 

Adjourned, by-law provision, 100 
Minutes of (See ‘‘Minutes’’) 

Annual, 152-172 
Adjournment, 163, 171 
By-law provisions, 94-97 
Closing books for, 1o1, 426 
Differentiated from special, 173 
Election of Directors (See “Directors 


> 


Election’’) 
Forms, 1300-1308, 1314-1321, 1336- 
1339, 1346 


Importance, 153 
Minutes (See ‘‘Minutes’’) 
New business, 171 
Notice, 95, 156; Forms, 1300-1308 
Officers of, 161 
Omission of, 155 
Opening, 162 
Place, 94, 154 
Preliminaries, 158-160 
Preparation, 152-160 
Procedure, 161-172 
Proof of notice, 166 
Proxies, 165; Forms, 1317-1320 
Purposes, 95 
Quorum, 163, 164 
Reports, 167 
Roll call, 162 
Stockholders’ participation, 152 
Time, 94, 154 
Unfinished business, 171 
Voting, 169 
Ballot, Forms, 1338, 1339 
By-laws, 
Amendment at, 89 
Provisions, 94-101 
Called (See below inntler - Special”) 
Director’s right to attend, 225 
Election of directors (See “‘Directors’’) 
First, 738-748; Forms, 1262-1267 
Assembling, 741 
By-law adoption, 745 
Call and waiver of notice, 739, 741; 
Form, 1265 
Charter acceptance, 744 
Conducting, 742 
Election of directors, 746, 749; Forms, 
1266, 1267 
Exchange of stock for property, 747 
Incorporators at, 740 
Minutes, 183, 742; Form, 1263 
Motions, 743 
Notice, 740 
Opening, 744 
Order of, 742 
Other business, 748 
Participants, 739 
Place, 739, 740 
Proof of call, 744 
Proxy, Form, 1266 
Subject, 742 
Subscribers at, 740 
Time, 739 
Voting at, 740, 747 
List of stockholders, 98 


Meetings, Stockholders—(Continued) 


Minutes (See ‘Minutes °) 
Motions, Forms, 1322-1324 
Notice of (See ‘Notice of Meetings’’) 
Officers of meetings, 99 
Order of business, 100 
Place, 116 
Proxies, 99; Forms, 1314-1321 
Quorum, 98, 163, 164 
Resolutions, Forms, 1324-1325 
Roll call, 162, 163 
Sole proprietor, 776 
Special, 173-180 
Adjournment, 179 
By-laws, amendment at, &9 
By-law provisions, 97, 174 
Call, 97, 173-176; Forms, 1290-1293 
Call and waiver of notise, 176; Form, 
1290 
Consent meetings, 97, 177, 178 
Forms, 1306, 1307 
Differentiated from annual, 173 
Directors’ resolution calling, Form, 1329 
Directors’ request for, Form, 1292 
Minutes (See “Minutes’’) 
Nature of, 173 
Notice, 97, 176; Forms, 1293-1298 
Opening, 178 
Place, 97, 173 
President’s call, Form, 1290 
Special business, 179 
Statutory provisions, 173 
When held, 173 
Voting, 99 
What constitutes, 164 


Merger (See also ‘“Consolidation’’) 


Accounting, 1049-1064 

Consolidation differentiated from, 1017, 
1049 

Liabilities, 1oz0 

Powers of, 1020 

Procedure, 1019 

Rights of dissenting stockholders, toz21 

Statutory provisions, 1o18 

Transfer of assets, accounting, 1049 


Mine, Lease, accounting, 1045 
Mining Compsny, 


Accounting, opening entries, 762 

Books of account, 762 

Donated stock, entries, 764 

Expenditures for development and con 
struction, accounting, 768 

Incorporation, 762-769 


Minority Control, 396-399 
Minority Stockholders, 


Committees, in reorganization, 1079 
Control, 
By stock adjustment, 683 
In absence of opposition, 682 
Dissolution to freeze out, 1124 
Majority vs., 687 
Protection of, 687-698 
By annual audits, 695 
By classification of stock, 6g1 
By cumulative voting, 139, 688 
By prescribed majority, 690 
By special voting powers, 692 
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Minority Steckholders—(Continued) Mortgage, _ 
Protection of—( Continued ) Foreclosure, in involuntary reorganization. 
By voting trusts (See ‘‘Voting Trusts’) 1072 


Charter provisions, 694 

Legal remedies, 696 

Methods, 687 
Reorganizations to freeze out, 1075 
Rights, modern abridgements, 684 
Status, 

Large corporation, 683 

Small corporation, 683 


Minors, 


As officers, 273 
Stock transfer to and by, 439, 448 


Minutes, 181-190 


Accuracy, importance of, 183, 188 
Amendment, 186 
Approval, 186 
As evidence, 188 
Book, 
Annual reports entered in, 167 
As evidence, 181, 257 
By-law amendments, 93 
Charter provisions, 745 
Contents, 93, 183 
Cost, 723 
Entry of by-laws, 91 
Loose leaf, 182 
Nature of, 182 
By-laws, entry in, 746 


Checking and approval of directors’ meet- 


ing, 189 
Correction of, 189, 190 
“Cut “and “dried}?”” 187 
Directors’ meeting, 
First, 750; Form, 1268 
Forms, 1352-1356 f 
Form and subject, 184 
Reading of, 167, 256 
Dissent, entry on, 190, 235 
English practice, 188 
Entry of, 183 
Inspection of, 181 
Motions, entry in, 185 
Nature of, 181 
Outline, Form, 1335 
Protest, recording in, 185 
Recording the proceedings, 184 
Reports ordered spread upon, 167, 184 
Requirements of companies act, 188 
Resolutions, entry of, 185 
Signing, 172, 186, 190 
Stockholders’? meeting, 
Adjourned, Forms, 1348, 1351 
Annual, 160, 166, 172, 179 
Consent meeting, 178 
First, 742; Form, 1263 
Forms, 1346-1351 
Form and subject, 184 
Not read at directors’ meetings, 256 
Signing, 172 
Special, 167, 180 
Subject matter, 183 
Writing up, 189 


Retirement on consolidation, 1061 
Mortgage Bonds, 
First lien, definition, 539 


Issue, 
Closed, 540 
Open, 540 


Junior lien, 539 

Nature of, 522, 538 

Prior lien mortgage, senior lien preceded 

by, 539 

Senior lien, 539 
Mortgage Notes, Trust indenture, 527 
Motions, 

By-laws, relations to, 64 

Entry in minutes, 185 

Forms, 1322-1324 


N 


Name (See ‘Corporations, Name’’) 
Negligence, 
Absence from directors’ meetings as, 241 
Directors’ liability for, 239 
Negotiable Instruments, 
Bonds as, 516 
Certificates of stock as, 409 
Net Income, Defined, 1008 
Net Worth Accounts (See also ‘‘Capital 
Stock, Accounting,” ‘Surplus, <Ac- 
count’’) 
Capital stock and surplus, 859 
Nature of, 930 
On balance sheet, 945 
New Jersey, 
By-laws, Form, 1200-1206 
Certificate of common stock, Form, 1239 
Charter, Form, 1147-1152 
Special charter provisions, 45 
New York State, 
By-laws, 
Large corporation, Form, 1207-1213 
Small corporation, Form, 1196-1199 
Certificate of stock, 
Common stock, Form, 1240 
Preferred stock, Form, 1242 
Charter applications, Forms, 1139-1146 
New York Stock Exchange Requirements, 
849-858 
Bonds, 1404 
Stock certificates, 1244 
Non-effective Acts, Ultra vires acts dis- 
tinguished from, 9 
No-Par Value Stock, 377-388, 491-502 
Accounting, 390, 765 
Accounts not used, 496 
Balance sheet entry, 937 
Entries at actual value, 492 
Entry at sale price, 491 
Nominal value given, 491 
Opening entries, 493 
Par stock changed to no-par, 408 


Mismanagement (See ‘‘Exploitation’’) 
Moneyed Corporations, Restrictions, 13 
Monopolies, 1023 


Stated value, 491 
Treasury stock, 500 
Advantages, 389 


INDEX 


No-Par Value Stock—(Continued) 


Authorization, 382 
Authorized, increase or reduction, s00 
Balance sheet entry, 937 
Bonds converted into, conversion rate, 555 
Capitalization, place in, 662 
Certificates, 383 
Form, 1243 
Illinois law, 381 
Charter application, 
1139 
Charter provisions, 26, 381 
Classification, 382 
Corporation with both par and, 497 
Debts paid in, 505 
Disadvantages, 390 
Dividends, 920 
Accounting, 925 
Federal stamp tax, 444 
For speculative company, 393 
Good-will, excluded from balance 
through, 784 
Issue, determination of amount, 392 
Liability of stockholders, 384 
Limitation on use, 382 
Liquidating value, 387 
Nature of, 348, 381 
Opening entries, 766 
Organization tax, 384 
Outstanding memorandum 
record, 494 
Overcapitalization by means of, 784 
Par value stock changed to, 498 
Payment of, 352, 859 
Preferred, 496 
As to assets, 386 
As to dividends, 385 
Price, 381 ; 
Fixing of, 383 
Price paid, as stated capital, 492 
Reasons for, 380 ait 
Redemption value, 387 
Shareholders’ rights, 383 
Stated capital, 
Corporation having, 385, 491 
Balance sheet entry, 943; Form, 944 
Not indicated by, 391 
Statutes, 382-385 
As to payment, 352 
Stock certificates, subject matter, 
Form, 1243 
Stock transfer, federal stamp tax, 445 
Stockholders’ liability, 389 
Surplus earned, 495 
Taxation of, 391 
Treasury stock, 356, 500 
Unpaid (See ‘‘Subscriptions, Unpaid’’) 
Use of, 389-395 
Valuation, 385, 394 . 


New York, Form, 


sheet 


entries to 


408; 


Notaries, 


Acknowledgments by, Form, 1369 

As parties to charter application, limita- 
tions, 52 

Notes (See also “Short-Term Notes’’) 

Bonds differentiated from, 513 

Collateral trust, 542 

Corporate signature on. Forms, 1377-1379 


Notes— (Continued) 
Default of payment, 567, 570 
Interest, default of payment, 567 


Issues, accounting, 1046 
Payment for stock with, 352 
Redemption, 


Payment in cash, 568 
Refunding, 567 

Refunding, redemption, 567 

Secured, 522 

Serial, 564 

Short-term, 531-534 (See also 
Term Notes’’) 

Trust agreement under which issued, cer- 
tification by trustee, 525 

Unsecured, 522 

Notice, Subscription, Forms, 1226-1229 
To board of directors, 219 
To corporation, what constitutes, 219 
Notice of Meetings (See also “Call,” ‘Call 

and Waiver of Notice’’) 

Call differentiated from, 176 

Directors’ meeting, 
Proof of notice, 255 
Regular, 107, 249; Form, 1312 
Special, 107, 250-253, 255; Form, 1312 

Duty of sending, 299 

Stockholders’ meeting, 


“Short- 


Annual, 95, 156; 158, 166; Forms, 
1300-1308 

First, 740 

Proof ‘of, 173% 

Special, 97, 175, 176, 180; Forms, 
1296-1299, 1306, 1307 

Special, authorizing resolution, Form, 


1293 

To amend by-laws, 71, 72, 73 
Intention to adopt, 86 

Intention to amend, 89, 119 

Waiver of, of meetings, 119_ 


O 


Oath of Office, 
Inspectors of elections, Forms, 1336 
Secretary, Form, 1272 
Obtaining Money Under False Pretenses, 
Officers’ liability, 287 
Occupation Tax, 
Federal, 1007 
State, 1007 
Office of Corporation (See also ‘‘Piace of 
Business’’) 
By-law provisions, 116 
Charter provisions, 26 
Principal, 739 
Officers (See also under individual titles) 
Acts as acts of corporation, 270 
Agents differentiated from, 270 
Appointment, 270 
Acceptance of, 272 
By directors, 6, 227 
Assistant, 269 
Authority, delegation of, 276 
Bonding of, 118 
By-law provisions, 74, 109 
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Officers— (Continued) 
Candidates for office as inspectors of 
elections, 168 
Combined positions, 268, 270 
Compensation, 273 
Criminal acts, 287 
De facto, 272 
Definition, 203 
Definition, 218, 268 
De jure, definition, 203 
Directors as, 218, 219 
Liability for acts of, 241 
Relation to, 277 
Duties, 274 
Faulty performance of, 284 
Neglect or non-performance, 284 
Election by directors, 6, 257, 752 
Executive, definition, 218 
Fraud, liability for, 287 
“Hold over,’ 271 
Compensation, 274 
Liabilities, 283 
Illegal acts, 287 
In charge of dissolution, 1128 
Liabilities, 281-289 
Classification of, 282 
Disobedience to by-laws, 74 
Extent, 282-288 
Nature of, 281 
Sources, 282-288 
Statutory, 288 
To whom liable, 282 
. Officer-elect, liabilities, 283 
Of meetings, 99, 107, 110, 161 
Obligations, nature of, 281 
Partnership, incorporated, 795 
Powers, 274 
Qualifications, 273 
Ratification of acts, escape from liability 
by, 284 
Relations between, 278 
Removal, 280 
Resolution, Form, 1331 
Resignation, 280 
Responsibility as to stock transfers, 436 
Salaries, by-laws, 111 
Special charter provisions affecting, 48 
Statutory provisions affecting, 269 
Stockholders, 
Power as to, 131, 268 
Relation to, 277 
Terms of office, 271 
Unauthorized acts, 285 
Vacancies, 271 
Directors’ power to fill, 228 
Opening Entries, 
Consolidation or merger, 1057 
Manufacturing company, 757 
Merger, 1057 
Mining corporation, 762 
No-par value shares, 493, 766 
Partnership, incorporated, 799 
Par-value shares, 453, 461, 474 
Realty corporation, 771 
Receivership, 1094 
Sole ,»zoprietorship, incorporated, 781 


Option, 
Assignment, Form, 1279 
Business and property, Form, 1276 
Capital stock, Form, 1275 
Sale, Form, 1279 
Forms, 1275-1279 
Real estate, Form, 1278 
Pre-incorporation contracts, 812 
Order of Business, 
Directors’ meetings, 107 
Stockholders’ meetings, 100, 158 
Organization Procedure (See also ‘‘Incor- 
poration’’) 
Close corporation, 775-780 
Directors’ first meeting, 749-756 (For de- 
tailed index see ‘“‘Meetings, Directors’, 
First”) 
Expenses, 
Avoidance, 719, 720 
Cash book entries, 759 
Corporate equipment, 723 
Counsel fees, 722 
Fees, 716 
Handling, 503 
Partnership, 787-795 
Stockholders’ first meeting, 738-748 (For 
detailed index see ‘Meetings, Stock- 
holders’, First’’) 
Tax, 641, 1005 
No-par value stock, 384, 391 
Over-capitalization, By use of no-par value 
stock, 784 
Pp 


Paid-in Surplus (See ‘Surplus, Paid-in’’) 
Par Value Stock (See ‘Capital Stock, 
Par Value’’) 
Participating Bonds, 548 
Participating Preferred Stock, Capitaliza- 
tion, place in, 663 
Partnership, : 
Agreements between corperations, illegal, 
1023 
Assets, distribution, 804 
Capital accounts, 930 
Closing of books, 803, 804 
Corporations as, 11 
Incorporation, 
Accounting, 796-806 
Agreement, 796 
Balance sheet, 798, 806 
Capitalization, 788 
Closing of partnership books, 802 
Conditions, 796 
Directors, 794 
Distribution of assets, 804 
Exchange of property for stock, 791 
Expenses, 797 
For commissions, 802 
Liabilities, 792 
Name, 787 
Officers, 795 
Opening entries, 799 
Preferred stock, use in, 361 
Problems, 787 
Procedure, 787-795 
Stock adjustment, 792 
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Parttiership—( Continued) 
Incorporation—( Continued) 
Stock bonus, 802 
Underwriting expenses, 797 
Liabilities, on incorporation, 792 
Partners as tenants in common, 451 
Stock transfer to and by, 439, 451 
Termination of, 791 
Voting by, 136 
Payments, 
Dividend, 903-916 
No-par value stock dividends, accounting, 
925 
Par value stock dividends, accounting, 924 
Penalties, 
Enforcement of by-laws by, 74 
Federal stamp tax, non-payment, 445 
Personal Bond (See “Surety Bond’’) 
Persons, Corporations as, 11 
Place of Business (See also ‘Office of 
Corporation’’) 
Charter provisions, 7, 26 
Pledge (See ‘‘Collateral Security’’) 
Pledgee, 
Right to dividend, 914 
Voting by, 137 
Plural Voting Shares, 399 
Police Powers, State, charter rights vs., 62 
Pooling, Combination by means of, 1016 
Power of Attorney (See also ‘‘Proxies’’) 
Forms, 1397-1399 
Preferred Stock, 359-366 
Accounting, 455 
Advantages and disadvantages, 360, 362 
Capitalization, place in, 661 
Certificates, 366, 408 
Form, 416, 1242 
Charter provisions, 26 
Convertible, 374 
Creation of, 363 
Cumulative, 362, 368 
Debenture stock,- 402 
Definition, 359 
Guaranteed stock, 401 
Issue, limitations, 639 
Limitations, on voting power, 372 
Nature of, 360 . 
Non-callable, 364 
Non-cumulative, 369 
No-par value, 385-388, 496 
Participating, 367 
Preference, as to assets, 371 
As to dividends, 367 
Piotection of, 375 
Redemption, 364 
Restrictions, 360 
Rights carried by, 362 
Uses, 361 
Premiums, 
Accounting treatment, 479 
Bond, 
Amortization, 600 
Nature of, 599 
Sale of treasury stock bought at, 484 


Stock, 
Issued at, to create surplus, 480 


Premiums—(Continiied) 
Stock—( Continued) 
Repurchased at, 484 
Sold at, entries, 479 
President, 290-298 (See also 
President’’) 
Annual report, reading at stockholders’ 
annual meeting, 167 
As general manager, 295 
Assumption of office, 295 
Call, 
Special directors’ meeting, Form, 1311 
Special stockholders’ meeting, Form, 
1290 
Directors’ relation to, 2096 
Executive committee’s relation to, 296 
Executive officers, relations to, 279 
Indorsement of stockholders’ request for 
special meeting, Form, 1294 
Powers and duties, 290-294 
Apparent, 290 
By-law provisions, 292 
Express, 291 
Inherent, 290 
Resignation, Form, 1344 
Signature on note, Form, 1377 
Principal Office (See “Office of Corpora- 
tion”’) 
Privileged Subscriptions (See ‘‘Capital 
Stock, Rights’’) 
Profit and Loss, 
Account (See also ‘‘Consolidated Income 
Statement’’) z 
Closing, 933 
Condensed, U. S. Steel Corporation, 999 
Receiver’s, 1098 
Surpjus entered on, 872, 934 
Dissolution, accounting, 1132 
Receivership without sale, accounting, 
1104 
Profit and Loss Statement (See “Income 
Statement’’) 
Profits (See also “‘Surplus’’) 
Adjustment of items of previous years, 
870 
Available for dividends, 884 
Concealment of, capitalization for, 645 
Determination, 887 ‘ 
Directors’, 
By use of corporate assets, 212 
From dealings with corporation, 215 
Secret, 696 
Intercompany, in inventory, 956 
Net, accounting, 933 
Promoters’, 669-679 
Reserves chargeable against, 877 
Surplus, dividends from, 883 
Undivided, 870 
Promissory Notes (See ‘“‘Notes’’) 
Promoter, 
Agreement, subscription list, Form, 1225 
As fiduciary, 671 
Definition, 669 
Liability, 
For pre-incorporation contracts, 673; 
810 
Of corporation for coxutracts of, 671 


*Vice- 
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Promoter—( Continued) 
Pre-incorporation contracts, 811 
Profits, 670 
Conditions, 675 
Improper vs. over-valuation, 677 
On own property, 678 
Propriety of, 674 
Secret, 674 
Relation to corporation, 670 
Services and expenses, corporation’s lia- 
bility for, 673 
Work of, 669 
Promotion, 669-679 
Property, 
Conveyance of, “ultra vires,” 9 
Corporate, ownership, 17 
Dividends in, 904, 910 
Exchange of stock for, 
Directors’ first meeting, 754 
Incorporated partnership, 791 
Proposal, Form, 1272 
Stockholders’ first meeting, 747 
Option on, Form, 1276 
Over-valued, stock issued for, 355 
Purchase of, resolution, Form, 1330 
Sale of, resolution ratifying, Form, 1330 
Transfer on consolidation, 1056 
Property Investment Accounts, U. S. 
Steel Corp., 997 
Property Tax, Corporate, 1006 
Proprietorship, Sole, incorporation, 781-786 
Protest, Recording in minutes, 185 
Proxy, 140-143 
By-law provisions, 141 
Control of single election by, 705 
Definition, 165 
Directors’ meetings, not permitted, 254 
Forms, 142, 1313-1321 
Life of, 1313 
Powers conferred by, 1313 
Revocation, 142 
Stockholders’ meetings, 99, 152, 165 
First, Form, 1266 
Time limit, 141 
Vendor’s, 141 
Public Utilities, Legislation affecting, 14 
Purchase Money Bonds, 552 
Purpose Clauses, Charter, 1164-1192 (For 
detailed list see table of contents) 


Q 


Quorum, 
Definition, 164 
Directors’ meetings, 106, 198, 253 
Standing committee, 266 
Stockholders’ meeting, 98, 162, 163 


R 
Railroads (See also ‘Equipment Obliga- 
tions’’) 
Lease, 


Accounting, 1045 
Of propeity by, 1023 
Real Estate, Option on, Form, 1278 
Realization, With sale, liquidation of Jiabil- 
ities, 1112 


Realization and Liquidation Statement, 


Receiver’s, 1120 


Realty Corporation, 


Incorporation, 770-774 
Opening entries, 771 


Receipt, 


Corporate, signature, Forms, 1380 
Dividend, Form, 1390 


Receivership, 


Accounting, 1090-1122 
Accounts, 1090 
Appraisal, 1092 
Assets after sale, 1113 
Cash account, 1118 
Company’s accounts, 1090 
Realization and liquidation statement, 

1120 ’ 
Receivers’ closing entries, 1097 
Receivers’ opening entries, 1095 
Receivers’ transactions, 1096 
Records, 1094 
Reports, 1116-1122 
Statement of affairs, 1091, 1092, 1116 
Statement of deficiency, 1117, 1118 
Transactions, 1094 

Application for, 1073 

Appointment of receiver, 1072 

Bill filed in behalf of, 1073 

Cash account, 1118 

Creditors’ committee vs., 1069 

Number of, 1074 

Protective committees, 1072, 1078 

Realization and _ liquidation statement, 
1120 

Reorganization with, attitude of the 
courts, 1069, 1071 

Statement of affairs, 1091, 1116 
Illustration, 1092 

Statement of deficiency, 1117, 1118 

Voting by, receiver, 136 

With sale, 

Accounting, 1106-1115 

Corporation not dissolved, 1115 
Dissolution of corporation, 1113 
Expenses of realization, 1112 
Opening entries, 1106 

Operation under receivership, 1108 
Profit and loss on realization account, 

IIII 
Receivers’ closing entries, 1112 
Receivers’ statement before sale, 1109 
Sale, 1110 

Without sale, 

Accounting, 1090-1098 © 

Advertising for claims, 1099 

Assets, adjustment of, 1102 

Audit of receivers’ accounts, 1099 
Books of account, adjustment of, 1102 
Claims approved, 1103 

Closing entries, 1105 

Entries for profit and loss, 1104 
Exhibits, 11o1 

Final accounting, 1099-1105 

Final accounting, exhibits and schedules. 

IIO1 
Receivers’ cash account, r1o1 
Receivers’ statement to court, 1099 


f 


INDEX 


Receivership—( Continued) 
Without Sale—(Continued ) 


Schedules, 11o1 

Statement of account, 1099 

Statement of affairs on termination, 
IIO1 


Recording, Copies, use of for, 53 
Records (See respective headings) 


Redemption, 
Bonds, 566-571 (For detailed index see 
“Bonds’’) 
Accounting, 625-634 (For detailed en- 


tries see ‘“‘Bonds’’) 
Equipment trust certificates, 
631 
Funds for purposes of, 611 
No-par value stock, value, 387 
Preferred stock, 360, 364 
Short-term notes, 566-571 (For detailed 
index see ‘‘Short-term Notes’’) 
Registered Bonds, Nature of, 534 
Registrar (See also “Transfer Agent and 
Registrar’’) 
By-laws, 111 
Functions, 429-431 
Regret, Directors’ resolution, Form, 1332 
Regulations, Corporate, By-laws differen- 
tiated from, 65 
Removal from Office, 
Directors, 208 
Officers, 280 
Reorganization, 
By agreement, 1065-1071, 1086-1089 
Classification, 1066 
Combination differentiated from, 1065 
Definition, 1017 
Involuntary, 1066, 1072-1085 
Agreement, 1073, 1080, 1081 
Attitude of courts, 1075 
Cost, 1084 
Foreclosure, 1081 
Managers, 1080, 
Nature of, 1072 
Plan of reorganization, 
1080, 1081 
Powers of committees, 1080 
Powers of managers, 1083 
Procedure, 1072 
Protective committees, 1072, 1078 
Relation between plan and court pro- 
ceedings, 1075 
Rights of parties, 1076 
Sale, 1081 
Status after, 1083 
Stockholders’ status, 1077 
Underwriting syndicate, 1082 
Nature of, 1065 
No-pary stock, advantages in, 390 
Non-cumulative preferred stock, issued in, 


accounting, 


1083 


371 
Preferred stock, use in, 361 
Purpose, 1065 


To freeze out minority interests, 1075 
Reduction of capital stock, status after, 


1088 4 
Status of corporation after, 1071 
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Reorganization—( Continued) 
Voluntary, 1065-1071, 1086-1089 
Accounting, 1086-1089 
By creditors’ committee, 1068 
Definition, 1066 
Forced by financial conditions, 1068 
In case of impending insolvency, 1066 
Nature of, 1069 
Procedure, 1070 
Readjustments of capitalization, 1066 
With receivership, attitude of courts, 
1069, 1071 
Without receivership, 1070 
Reports, 
Annual (See also “Financial Statements’’) 
English, 1000-1002 
Character, 985 
Dennison M’f’g Company, 989-991 
General Motors, 992 
Reading of at annual meeting, 167 
Standard Sanitary M’f’g Company, 986- 
989 
To stockholders, 985-1002 
U. S. Steel Corp., 993-999 
Auditor, 971 
Committee, 972 
Corporate, Forms, 935-942, 943-952, 953- 
969 
To directors, 970-973 
To stockholders, 974-984 
To stockholders, annual, 985-1002 
Monthly, example, 978 
Officers, to boards, 970 
Preparation by secretary, 303 
Quarterly, example, 979-981 


Special, example, 975-978 
Spread on minutes, 184 
Tax, 1003-1012 


Annual, 1004 
Treasurer, 971 
Reserves, 876-882 
Accounting, 876 

Balance sheet 
Allowances, 878 
By-law provisions, 112 
Chargeable against profits, 877 
Depletion, 88: 

Exhaustion, 881 
From surplus, not reservations of assets, 

879 
Fund distinguished from, 610 
Non-operating, 877 

Accounts analyzed, 879 

Balance sheet entries, 948 
Operating, 878 

Balance sheet entries, 948 
Redemption, contract requirements, 610 
Secret or hidden, 880 
Sinking fund, accounting, 622 
Unpaid expenses not included, 878 
Valuation, 878 
Withholding from dividends, 876 

Residence, Corporations, 12 
Residents, Corporations as, 11 
Resignations, 
Directors’, 208 
For a consideration, 220 


(See also “Surplus’’) 


entry, 948 
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Resignations—( Continued) 

Forms, 1342-1345 

Officers, 280 

Regret on, resolution of, Form, 1332 
Resolutions, 

By-laws, relations to, 64 

Certification of, 1364, 1365 

Directors’, for special meeting of stock- 

holders, Form, 1293 

Directors’ power to adopt, 84 

Entry in minutes, 185 

Stockholders’, Forms, 1324-1332 
Retirement (See ‘‘Bonds, Redemption,” 

“Short-Term Notes, Redemption’’) 

Returns, Federal Income Tax, 1009 
Rights (See ‘Capital Stock—Rights’’) 
Roll Call, 

Directors’ meetings, none, 255 

Stockholders’ meeting, 162 

Voting by, 168 


Ss 


Salaries, 
Close © ncatine: 778 
Directors’, 105, 203, 205 
Officers, by-law provisions, 111 
Payment in stock, 505 
Wrongfully increased, restitution, 696 
Sales, 
Assets, by directors, 231 
By receiver, 1110 
Intercompany, accounting, 968 
Of stock (See ‘‘Stock Transfers’’) 
Receivership with, accounting, 1106-1115 
Stock rights, 827 
Salesmen, 
Foreign corporation, doing business 
through, 736 
Scrip, 
Dividends in, 905 
Accounting, 921 
Varied forms, 909 
For fractional shares, 348 
Form, 1235 
Forms of, 909 
Seal, 
Corporate, 
Adoption, 753 
Corporate, by-law provisions, 116 
Cost, 723 
On certificates of stock, 302, 408 
On deed of trust, 530 
Secretary as custodian, 299, 302 
Secretary, 299-305 (See also “Minutes,” 
“Notice,” ‘‘Reports’’) 
As recording officer, 299 
As secretary of stockholders’ meeting, 
161, 162 
Assistant, 304 
By-law provisions, 299-302 
Certifications by, 1363-1369 
Executive officers, relations to, 279 
* Oath of office, Form, 1272 
Powers and duties, 299 
At meetings, 303 
Practice, English, 303 
Sale of, underwriting method, 840-848 


Secretary— (Continued) 
Signature, on minutes by, 172, 186 
Requirements, 302 
Standing committee, requirements, 302 
Statutory provisions affecting, 299 
Securities (See also ‘‘Bonds,’’ ‘Capital 
Stock,” “Common Stock,” ‘“‘Deben- 
tures,” ‘Preferred Stock,” etc.) 
Distribution as dividends, 910 
Other corporation’s by-law provisions for 
control, 115 
Sale, on consolidation, 1062 
Sale of, underwriting, 840-848 
Serial Bonds, 563 
Serial Notes, 564 
Serving of Legal Process, Place for, 27 
“Seven Sisters” Act, Passage of, 1027 
Shareholder (See ‘‘Stockholder’’) 
Shares (See “Capital Stock’’) 
Sherman-Anti Trust Law, Holding com- 
panies in violation of, 1031 
Short-Term Notes, 
Accounting, 
Overdue, 634 
Redemption, 631 
Bond differentiated from, 531 
Financing by means of, 532 
Improvements financed by, 533 
Long-term issue postponed by, 534 
Maturity, 517 
Redemption, 566-571 
Accounting, 631 
Methods, 566 
Sale of, accounting, 585 
Working capital provided by, 532 
Signature, 
Assignment of stock, 410 
Certificates of stock, 302, 408 
Charter application, 52 
Corporate, definition, 1357 
Attestation of, 1359-1362 
Form, 1358 
On checks, 113; Forms, 1371-1377 
On notes, 284; Forms, 1377-1379 
Receipts, Forms, 1380 ~ 
Official, definition, 1357; Form, 1357 
On deed of trust, 530 
Presiding officer, on minutes, 186 
Secretary’s, on minutes, 172, 186 
Requirements, 302 
Testimonium clauses, Forms, 1359-1362 
Sinking Fund, 
Accounting, 609-624 
Balance sheet entry, 951 
Entries of transactions, 618-624 
Instalments, 619 
Interest, 519, 621 
Investment, 520 
Investment in issuing company’s bonds. 
621 
Sinking fund account, 612 
Sinking fund expense account, 613 
Sinking fund income account, 613 
Trustee’s accounts, 624 
Accumulations, annuity method, 614-616 
Adequacy, 614 
Administration of, 563 


INDEX 


Sinking Fund—(Continued) 
Amounts, 561 
Bonds, 560 
Bond redemption, 616, 625 
InstalMents, accounting, 619 
Interest, accounting, 519, 621 
f{nyestment, accounting, 520 
Methods, 562 
Nature of, 609 
Piinciples, summary of, 613 
Purpose, 561 
Redemption, 611 
Reserve, distinguished from, 
610, 622 
T-ue, definition, 611 
Trustee, 618 
Trustee, accounts kept by, 624 
Sinking Fund Bonds, 561-565 
Societies, Stock transfer by, 450 
Sole Proprietorship, 
Incorporation, accounting, 781-786 
Special Lien Bonds, 551 
Speculative Enterprises, 
Capitalization, 644 
No-par stock for, 393 
Stamp Tax, 
Federal, stock transfer, 444, 1007 
State transfers, 442 
Standing Committee (See ‘‘Committee’’) 
Stated Capital, 
Capital stock as measure of, 377 
Corporation with no-par value shares, 385 
Definition, 344 
No-par value stock, not an indicator of, 


accounting, 


391 
Price as, 492 ; f 
Statements, Financial (See ‘‘Financial 


Statements’’) 

Stock Certificate Book (See ‘‘Certificates 
of Stock, Books’’) 

Stock Dividends (See ‘‘Dividends’’) 

Stock Ledger, 420-427, 457, 458 (See also 
“Stock Transfers, Book’’) 

Closing, 
For meetings, 101, 154, 421. 425 
For dividends, 419, 420 
Evidence of stock ownership, 420-422, 457 
Forms, 1254, 1255 
Statutory requirements, 422 
Statement of Affairs, 
Receiver’s, 1091, 1116 
Illustration, 1092 

Statement of Deficiency, Receiver’s, 1117, 
1118 

Statements, False or misleading, 
liability for, 287 

States of the U. S., 

Doing business, avoidance of requirements, 
736 

Incorporation, laws, 712 

Rights regarding corporations, 12 

Statutes, By-laws, relation to, 64 

Stock (See ‘Capital Stock’’) 

Stock Books (See ‘Stock Ledger,” ‘Stock 
Transfer Book,’ ‘Stock Certificate 
Book’’) 

Stock Bonus, Partnership, incorporated, 802 


officers’ 
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Stock Corporation (See ‘“Corporations”’) 
Stock Dividends (See ‘‘Dividends’’) 
Stock Exchange, 849-858 
Listing on, 
Agreements, 856-858 
Application summarized, 856 
Distribution statement, Form, 855 
Market requirements for, 850 
Purpose, 849 
Questionnaire, Form, 853-854 
Requirements, summary, 852 
Stock Rights (See “Capital 
Rights’’) 
Stock Subscriptions (See “Subscriptions’’) 
Stock Transfers, 427-451 (See also “Voting 
Trust’’) 
Accounting, 470 
Assignment of certificate, 409 
Book, 422, 423, 459 
Closing of, 101, 154, 425 
Closing for dividends, 914 
Cost, 723 
Form, 1251-1253 
By-laws, 110 
Certificate to be reissued in parts, 428 
Completing assignment in blank, 428 
Duty of corporation, 435 
Federal stamp tax, 444 
Form, 440 
Liability for, 438 
Methods, 404 
Officers’ responsibility, 436 
Procedure, 427 
Records, 459 
Inspection, 685 
Register, 459, 460, 470 
Registrar, 429-431 
Remedies for wrongful refusal, 421 
Responsibility of corporation, 435 
Restrictions, 127, 406, 432, 433 
Signature, witness to, 440 
State tax, 441, 442, 1007 
Statutory requirements, 406 
To and by, 
Administrators, 439, 446 
Agents, 439, 446 
Corporations, 449 
Duminy, 440 
Executors, 439, 446 
Guardians, 439, 448 
Married woman, 439 
Minors, 439, 448 
Partnerships, 439, 451 
Tenants in common, 439 
Trustees, 439, 447 
To whom transferable, 438 
Transfer agent, 429 
Transfer fee, 406, 416 
Transfer register, 459, 460; Form, 1253 
Taxes, 441 
Treasury stock, 356, 357, 428 
Uniform Stock Transfer Act, 433; Form, 
1257 
Unpaid stock, 438 
Who may make, 437 
Stock Warrants (See 
Rights’’) 


Stock— 


“Capital Stock, 
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Stockholders, 
Action of all, as binding on corporation, 
19 
Agreements, 
As to sale of stock, 727 
Between. by-law restrictions as, 727 
Assent to bond issues, 514 
By-laws, 71, 83 
Call for special meeting, Form, 1295 
Committees, in reorganization, 1078 
Consolidation, approved by, 1056 
Definition, 123 
Dissenting, rights in case of merger or 
consolidation, 1021 
Dividends payable to, 912 
Dummy, stock transfer to, 440 
Functions, 125 
Holding company as, 1030 
Incorporators as, 34 
Inspection, 
Of books, 126-129 
Of by-laws, 74 ‘ 
Instruction of directors by, 6 
Liabilities, 144-151 
Assessment on full-paid stock, 149 
De facto corporations, 15 
Effect of, 145 
Illegal dividends, 901 
Limitation of, 5 
No-par value stock, 384 
Of transferor and transferee, 148 
Special, 144 
Unpaid stock subscriptions, 144, 146, 
147 
Watered stock, 150 
List of, 98, 128, 160, 162, 178, 7573 
Form, 1333 
Majority (See ‘Majority Stockholders’’) 
Meetings (See ‘“‘Meetings, Stockholders’ ’’) 
Minority (See ‘Minority Stockholders’) 
Number, minimum, 775 
Of record, 
Definition, 123, 420 
Owner of stock vs., 421 
Officers’ relation to, 277 
Personal interest, voting right as affected 
by, 143 
Power of attorney (See ‘Proxies’’) 
Powers (See below under ‘“Rights’’) 
Preferred, 
Dividend rights, 898 
Ratification of directors’ act by, 235 
Request for special meeting, Form, 1294 
Resolutions, Forms, 1324, 1325 
Relation, 
To corporation, 16-19, 123 
To directors, 124 
Removal of directors by, 209 
Reports to, 974-984 
Annual, 985-1002 
Information given, 974 
Periodic, 975 
Special, 975 
Value, when adequate, 975 
Rights, 125-130 
Affecting officers, 268 
Appointment of committees, 259 


Stockholders—( Continued) 


Rights—( Continued ) 
As to administration, 129 
As to directors, 129, 131 


As to officers, 131 T 
Authorization of sale of entire 1ssets, 
132 


By-laws, 67, 83 
Certificate of stock, 404 
Charter amendment, 60 
Collective, 132 
Common law, 125-130 
Election of directors, 6 
Election of officers, 271 
Inspection of minutes, 126-129, 16% 
Modern abridgement, 684 
No-par value stock, 383 
Participation in profits, 124 
Schedule of, 125, 680 
Special charter, 130, 133 
Statutory, 130 
Voting, 134-143 
When acquired, 123 
Single, sole proprietor, 776 
Sole, relation to corporation, 16 
Status, 123-133 
Status in reorganizations, 1077 
Status of pre-incorporation subscribers, 
819 
Stock rights (See 
Rights’’) 
Subscribers to stock as, 405, 816, 817 


“Capital Stock, 


Subscribers, Charter, application, execu- 


tion by, 52 


Subscriptions to Stock, 469-476, 816-825 


Accounting, 469-476, 769 
Balance sheet entry, 937 

Agreements, 816-825; Forms, 1220-1225 

Assignment, Form, 1273 

Blank, Forms, 1220-1225, 1441, 1447 
Individual, Form, 1221 

Bond, Instalment payments, accounting, 
582 

Cancellations, 465 

Cancellation, accounting, 470 

Cash book entries, payments, 469 

Charter, 753 

Common law rule, 825 

Company already formed, 820 

Distinguished from agreements to sub- 
scribe, 817 

Entries, journal, 469 

Forfeited, accounting, 765 

Individuals, 1223 

Instalment, 
Book, 471; Form, 1230 
Notice, Form, 1227 
Payments, accounting, 472, 474, 475 
Receipts, cash book entries, 759 
Stock rights, Forms, 1442, 1443, 1447 
Treasurer’s receipt, 1233 

Journal, Form, 1229 

Ledger, 464, 469, 475, 760 

Lists, Forms, 1220-1225 

Nature of, 816 

Notice, Forms, 1226-1229 

On balance sheet, 937 
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Subscriptions to Stock—(Continued) 
Payments, 
Accounting, 469 
Assignment, Form, 1236 
Entry in cash book, 472 
With notes, 352 
Pre-incorporation, 
Acceptance, 819 
Common law rule, 825 
Conditional, 822 
“Continuing offer,’ 818 
Contract form flexible, 820-822 
Made as part of prescribed procedure, 
825 : 
Material variation in terms, 824 
Parties eligible to, 823 
Payable to trustee, 818 
Revocation, 823 
Statute and charter formalities, 822 
Privileged, 826-839 (See also ‘‘Capital 
Stock, Rights’’) 
Receipts, 405; Forms, 1232-1237 
Rights (See “Capital Stock, Rights’) 
Rights of subscribers, 405, 816, 817 
Setting up subscription assets, 461 
State laws, 640 
Transfer of, 466 
Accounting entries, 470 
Unpaid, 
Calls on, 146 
Transfer, 438 
Liability of stockholders, 144, 146 
Liability to corporate creditors, 147 
Notice of sale, Form, 1229 
Transfer of, 438 


Surety Bonds, 


By-law provisions, 118 
Lost certificate of stock, 411 
Surety company, 327 
Treasurer’s (See ‘Treasurer, Bond’’) 
Surplus, 859-882 (See also “Reserves’’) 
Account, 930 
Closing profit into, 934 
Accounting, 
Analysis on balance sheet, 949 
Balance sheet entry, 945 
Consolidated balance sheet, 959 
Condensed statement, example, 983 
Accumulated, purpose, 862 
Analysis, 860 
Appreciated, 873 
Available for dividends, 884 
Capital, 869 
Capitalization, 
Readjustment for purpose of, 1066 
To avoid income tax, 638 
Classification, 864-869, 870-875 
Consolidated, 875 
Distribution of, stock repurchased at 
premium as, 484 
Donated, 868 
Account, 488 
Earned, 870 
Closing profit into, 934 
No-par stock corporation, 495 
Excess assets, 862 
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Surplus—( Continued) 


a ee profits and losses against, 
72 
Paid-in, 864-869 
Analysis, 868 
Described, 866 
Sources, 866-869 
Profits, 
Adjustments for previous years, 870 
Dividends from, 883 ° 
Undivided, 870 
Relation to capital stock, 859 
Reservations (See “Reserves’’) 
Sale of treasury stock bought at par or 
premium, 484 
Source of dividends, 865 
Sources, 860, 865 
Stock issued at premium to create, 480 
Taxation of, 638 
Varying meanings, 864 


Surplus and Deficit Account, 861 
Syndicates, 


Underwriting, 846 
Reorganization, 1082 


T 


Taxation of Corporations, 1003-1012 (See 


also “Income Tax’’) 
Annual, 716 
Avoidance of, 719 
By double incorporation, 720 
By payment of stock dividends, 638 
Legal and illegal methods, 721 
Bond issue to avoid, 720 
Capitalization affected by, 638 
Federal, 1007, 1008-1012 
Stamp tax, stock transfer, 444 
Foreign corporation, 719, 1007 
Franchise tax, 641, 1005 
Avoidance, 720 
Tables of, 717, 718 
Good-will, valuation for, 655 
Income tax, 
Federal, 1008-1012 
State, 1006 
Inheritance tax, state, 1006 
Investigation prior to incorporation, 729 
No-par value shares, valuation for, 385 
Occupation tax, state, 1007 
Organization fees, 641, 716, 719, 720, 
1005 
Property tax, 1006 
Reports, summary list, 1004 
Stock transfer, 441, 442, 1007 
Summary list, 1003 
Surplus, 638 


Tellers of Elections, Functions, 168 
Tenants in Common, 


As partners, 451 
Stock transfer to, 439 


Tort, Committed by corporation, 17 
Trade-mark, 


As source of good-will, 653 
Corporate name as, 32 
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Transfer Agent, 
By-laws, 111 
Functions, 429-431 


Transfer Books (See “Stock Transfer, 
Books’’) f 

Transfer of Stock (See “Stock Transfer ) 

Transportation Corporations, Definition, 
14 

Treasurer, 306-313. (See also “Books, 


Corporate,” ‘“‘Funds’’) 
Annual report, reading at stockholders’ 
annual meeting, 167 
As custodian of corporate funds, 306 
Assistant, by-laws affecting, 310 
Assumption of office, 311 
Auditor’s relations to, 315 
Authority, sources, 306 
Bond, 322-331 
Amount, 325 
By-law provisions, 110, 111 
Corporation requirements, 323 
Liability of bondsmen, 328 
Nature of, 322, 324 
Personal, 324, 326 
Require from, 311 
Statutory requirements, 323 
Submission, first directors’ meeting, 755 
Surety company, 327 
Termination, 330 
By-law provisions affecting, 307 
Committees, membership in, 264 
Comptroller’s relations to, 315 
Embezzlement, 318 
Executive officers, relations to, 279 
Finance committee, relations to, 314 
Liabilities, 317 
Official relations, 314-316 
Outgoing, refusal to turn over property 
by, 312 
Payment of false or fraudulent accounts, 
321 
Powers and duties, 306 
Qualifications, 311 


Receipt, for stock subscription, Form, 
1234 

For subscription instalment, Form, 
1233 


Relinquishment of office, 312 

Report to board, 971 

Resignation, Form, 1345 

Signature on note, Form, 1377 

Treasury Bonds, 
Definition, 572, 593 
Interest, accounting, 593 
Treasury Stock, 354-358 (See also ‘Capital 

Stock, Donated Stock’’) 

Accounting, 357, 481, 765 
No-par value stock, 500 

Definition, 342, 354 

Legal status, 358 

No-par value, 356, 500 

Origin, 355 

Par value, 481-485 
Definition, 481 

Purchased account, contingent profit, 482 

Purchased at par or discount, accounting, 

482 
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Treasury Stock—/(Continued) 
Sale, 
Accounting when purchased at discount, 
483 
Formalities, 357 
When bought at par or at premium, 
484 
Transfer, 356, 357, 428 
Trust, 
Breacn of, directors’ liability, 243 
Voting trust, distinguished from, 700 
Trust Agreement (See also ‘“‘Deed of 
Trust’’) 
Bond issued under, 522 
Certification by trustee, 525 
Trust Companies, 
By-laws, 79 
Stockholders’ liabilities, 145 
Trust Funds, Capital as, 885 
Trust Indenture (See “Deed of Trust’’) 
Trust, Voting (See “Voting Trusts’’) 
Trustees, 
Directors as, 210 
Donated stock placed in hands of, 764 
Pre-incorporation, 
Contracts, 812 
Liability, S810 
Sinking funds, in hands of, 618, 624 
Stock transfer to and by, 439, 447 
Subscription list, Form, 1224 
Receipt, Form, 1232 
Subscriptions payable to, 818 
Trust indenture, 529 
Voting by, 136 
Trustee’s Certificate, 
Bonds issued under trust agreement, 525 
Debenture, Form, 1412 
Forms, 525, 526, 1408, 1412 
Registered bond, Form, 1408 
Trusts, As combinations in restraint of 
trade, 1023 


U 


“Ultra Vires” Acts, 
Definition, 6, 9 
Directors’, 
Liability, 241 
Ratification, 235 
Effect, 9 
Illegal acts distinguished ‘rom, 9 
Non-effective acts distinguished from, 9 
Unauthorized Acts, 
Directors’ liability, 241 
Officers’ liability, 287 
Underwriting, 840-848 
Benefits, 841 
Commissions, 802 
Conditions, 846 
Cost, 847 
Creating a market, 847 
Methods, 
Contingent purchase, 842 
Unconditional purchase, 843 
Purpose, 840 
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Underwriting—(Continued) 
Requirements, 
As to securities offered, 845 
As to underwriters, 844 
Partnership, incorporation, 797 
Syndicates, 846 
Syndicate, reorganizations, 1082 
Vs. direct public sale, 841 
Undivided Profits, 870 
Undivided Profits Account, Closing profit 
into, 934 
Uniform Stock Transfer Act, 433 
New York, Form, 1257 
Unpaid Stock (See “Subscriptions, Un- 
paid’’) 
United States Steel Corporation, Annual 
report, 993-999 


Vv 


Valuation, 
Good-will, 
By court, 653 
Commercial calculations, 655 
For taxation, 655 
No-par value stock, 385, 394 
Overvaluation, improper profits of pro- 
moter vs., 677 
Receiver’s, 1992 
Stock rights, 826-839 
Vice-Presidents, 
Number, 298 
Powers and duties, 296 
Voting (See also ‘Elections,’ ‘Proxies’’) 
Administrator, 136 
As property right of stockholder, 134 
By ballot, 168; Forms, 1338, 1339 
By call of roll, 168 
By pledgee, 137 
By proxy, 140 
By whom exercised, 136 
Change of vote, by stockholder, 169 
Cumulative, 139 
Classification of directors in case of, 
200 
Protection of minority stockholders by, 
688 
Directors’, votes necessary to elect, 169 
Executors, 136 
For directors, method, 138 
Methed, 135, 138 
Own stock not permitted to corporation, 
137 
Partnership, 136 
Plural voting shares, 399 
Preferred stock, 362 
Limitations on, 372 
Protection of minority stockholders by, 
methods, 688 ‘ 
Receiver, 136 
Reconsideration of vote, by stockholder, 
169 
Removal of directors by, 209 
Restrictions, preferred stock, 360 
Right of stockholders, 134-143 


Voting—( Continued) 
Right, 
As affected by stockholder’s personal 
interest, 143 
Evidence of, 138 
Nature of, 134 
Protection of, 134 
Status, 135 
Variations in, 139 
Special charter provisions affecting, 47 
Statutory provisions, 137 
Stock of another corporation, 137, 358 
Stockholders’ meetings, 
By-law provisions, 99 
Annual, 168-171 
First; 740, 747 
Stockholders’ right, 134-143 
Treasury stock not entitled to, 358 
Trustees, 136 
Who may vote, 170 
Voting Trusts, 699-706 
Agreement, Forms, 1280-1288 
Definition, 699 
Formation, 704 
Illegal, 706 
Judicial opinion, present trend, 703 
Life of, 693 
Management, stability secured by, 201 
Minority interest, representation by, 729 
Minority stockholders, protection by, 693 
Nature of, 432 
Objections to, 693 
Operation, 704 
Purpose, 699 
Restriction of stock sale by, 706 
Status, where not permitted by statute, 
702 
Statutory provisions, 7or 
Trust distinguished from, 700 
Voting Trustees, Certificate, common stock, 
Form, 1248 
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Waiver of Notice (See also “Call and 
Waiver of Notice’’) 
Meetings, 119 
Warrants (See “Capital Stock, Rights’’) 
Watered Stock, 
Nature of, 149 
Stockholder’s liability, 150 
Women, Married, 
As directors, 193 
As officers, 273 
Name on stock certificate, 441 
Right to dividends, 913 
Stock transfer by, 439 
Working Capital, 
By-law provisions, 112 
Donated stock as source, 486 
Increased, readjustment for purpose of, 
1066 
Short-term notes as source of, 532 
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Year, Fiscal, by-law provisions, 112 
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